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NEW  YORK. 

Tillman  v.  Davis. 

95  N.  Y.  17.) 

8taitae—''heir$'''-' widow. 

h  ft  itatnte  oonoeniiiig  the  snooefltion  of  penonal  eBtate,  the  word  "  hein  * 

doM  not  inelnde  tbe  widow  of  the  decedent. 

ACTION  for  settlement  of  accounts  of  executor  and  trustee. 
The  opinion  states  the  point. 

Duncan  SmUh,  for  appellant 
John  Cflinian  Cfray,  for  respondent. 

Eabl»  J.  Julia  A.  G^ntil,  a  resident  of  New  York^  died  January 
26^  1874^  leaving  a  last  will  and  testament^  in  which,  after  directing 
her  debts  and  funeral  expenses  to  be  paid  bj  her  executors,  and 
after  giving  and  bequeathing  to  her  friend,  Walter  P.  Tillman,  one 
of  her  executors,  the  sum  of  $5,000,  she  gave,  devised  and  be- 
qneathed  all  the  residue  of  her  estate,  real  and  personal,  to  her 
executors  in  trust  for  the  uses  and  purposes  expressed  in  her  will, 
and  she  authorized  and  empowered  them  to  take  possession  of  all 
her  real  estate,  and  to  collect  and  receive  the  rents  and  profits 
thereof,  and  to  sell  and  dispose  of  all  or  any  part  thereof,  at  such 
time  or  times,  and  in  such  manner  as  to  them,  in  their  discretion. 
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might  seem  expedient  and  proper ;  and  to  execute  and  deliver  deeds 
to  the  purchasers,  and  also  to  convert  or  collect  her  personal  estate; 
and  to  invest  and  keep  invested  the  proceeds  of  her  real  and  personal 
estate,  in  such  manner  as  to  them  might  seem  most  judicious  ;  and 
to  collect  and  receive  the  income  thereof.  Then  she  directed  them 
to  set  apart  out  of  her  real  and  personal  estate,  or  of  the  proceeds 
thereof,  the  sum  of  tlO,000,  to  receive  the  rents  and  iucome  of 
that  sum  and  apply  the  same  to  the  sole  and  separate  use  during 
life  of  her  aunt,  Anna  B.  Davis,  and  at  her  death  she  gave  the  sum 
thus  set  apart  to  persons  named  in  her  will.  In  the  sixth  clause 
she  willed  and  directed  her  executors  to  collect  and  receive  the 
rents  and  income  of  all  the  remainder  of  her  estate,  and  to  apply 
the  same  to  the  sole  use  of  her  husband,  Theodore  Gen  til,  during 
his  life.  By  the  seventh  clause  of  her  will,  from  and  after  the 
decease  of  her  husband,  she  gave  various  legacies  therein  named. 
The  eighth  clause  of  her  will  is  as  follows  :  ''  I  will  and  direct 
that  all  the  remainder  of  my  estate  so  set  apart  for  the  use  of  my 
said  husband  during  his  life,  immediately  after  his  decease,  first 
deducting  therefrom  the  legacies  bequeathed  by  the  last  preceding 
clause  of  this  will,  shall  be  divided  into  two  equal  parts  as  near  as 
may  be,  and  that  then  one  of  said  shares  or  equal  parts  shall  again 
be  subdivided  into  seven  equal  shares  or  parts,  and  I  give,  devise 
and  bequeath  one  of  said  seven  equal  parts  of  one  of  the  said  two 
equal  parts  to  each  of  the  following  persons  and  their  heirs,  vis.: 
to  Eugenia  Newman,  of  Philadelphia,  one  part ;  to  Charles  Mifflin, 
of  Boston,  one  part ;  to  Sophia  Gardiner,  widow  of  the  late  Edward 
Gardiner,  of  Boston,  one  part ;  to  Matilda  Van  Buren,  the  wife  of 
Thomas  Van  Buren,  of  Chicago,  one  part ;  to  Elizabeth  D.  Tillman, 
of  Troy,  one  part ;  to  William  N.  Davis,  of  Illitiois,  one  part,  and 
to  the  children  of  William  A.  Bird,  of  Black  Rock,  in  the  State  of 
New  York,  one  part,  the  heirs  of  any  or  either  of  the  foregoing 
persons  who  may  die  before  my  said  husband  to  take  the  share 
which  the  person  or  persons  so  dying  would  have  taken  if  living.'' 
By  the  ninth  clause  of  her  will  she  directed  that  the  other  of  the 
two  equal  parts  of  the  remainder  of  her  real  estate  should  again  be 
subdivided  into  two  equal  parts,  each  part  being  equal  to  one-fourth 
of  the  whole  remainder  of  her  estate ;  and  she  gave  one  of  such 
parts  to  three  persons  named,  to  be  divided  between  them  equally  ; 
the  heirs  of  any  or  either  of  them  who  might  die  before  her  hus- 
band, to  take  the  share  which  the  person  or  persons  so  dying  would 
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haTe  taken  if  liying.  In  the  tenth  clause  she  gave  the  other  of 
said  last-named  parts  to  five  persons  named,  to  be  divided  equallj 
between  them,  share  and  share  alike,  the  heirs  of  anj  or  either  of 
them  who  might  die  before  her  husband  to  take  the  share  which 
the  person  or  persons  so  dying  would  haje  taken  if  living.  She 
appointed  her  husband  and  the  plaintifF  Tillman  executors  of  her 
will.  Her  husband  survived  her,  and  died  April  G,  1880,  intestate 
and  leaving  no  known  heirs.  William  N.  Davis  died  in  1878,  in 
the  life-time  of  the  husband,  in  the  State  of  Illinois.  He  left  a 
widow,  the  defendant,  Ellen  A.  Davis,  but  no  children  or  parents. 
His  nearest  blood  relatives  were  the  respondents,  Grace  E.  Bird, 
and  others.  He  left  a  will  wherein  ho  devised  to  his  wife  all  his 
interest  in  the  property  bequeathed  to  him  in  the  will  of  the  testatrix. 
By  the  laws  of  the  State  of  Illinois  Davis  dying  intestate  his  widow 
was  entitled  to  the  whole  of  his  personal  estate ;  and  upon  the  trial 
of  this  action  it  was  the  contention  of  Mrs.  Davis  that  she  took  the 
part  bequeathed  to  her  husband,  either  under  his  will,  or  as  his 
heir  under  the  will  of  the  testatrix  ;  and  on  the  part  of  the  Bird 
defendants,  the  contention  was  that  they  took  that  part  as  the 
heirs  of  Davis  under  the  will  of  the  testatrix.  The  latter  conten- 
tion was  upheld  by  the  Supreme  Court,  and  whether  or  not  that 
was  right  is  the  sole  question  for  oar  determination  upon  this 
appeal 

It  is  quite  clear,  as  contended  by  the  learned  counsel  for  the  a|i- 
pellant,  and  as  was  held  by  the  Supreme  Court,  that  at  the  termina- 
tion of  the  life  estate  of  the  husband  of  the  testatrix,  all  her  real 
estate  was  to  be  converted  into  money  for  the  purpose  of  distribu- 
tion, according  to  the  terms  of  the  will,  and  hence  that  the  whole 
estate  at  that  time  is,  for  the  purpose  of  construing  this  will  and 
giving  effect  to  its  provisions,  to  be  treated  as  personalty. 

It  matters  not  whether  the  interest  taken  by  Davis  under  the 
eighth  clause  of  the  will  was  a  vested  or  contingent  interest.  What- 
ever it  was,  it  was  to  be  terminated  by  his  death,  in  case  he  died 
before  the  husband  of  the  testatrix.  In  that  event  it  is  quite  clear 
that  his  heirs  were  to  take  by  substitution  in  his  place  under  the 
will  of  the  testatrix.  They  were  to  take,  not  as  heirs  from  him, 
but  as  heirs  under  the  will.  It  is  undoubtedly  the  rule  laid  down 
in  many  cases,  that  where  a  gift  is  made  to  a  person,  in  absolute 
terms,  as  here,  to  him  and  his  heirs,  the  estate  thus  given  will  not 
be  held  to  be  cut  down  or  destroyed  by  a  subsequent  clause  or  pro- 
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▼ision  in  the  will,  unless  the  intention  of  the  testator  to  do  so  is 
clearly  manifested  by  the  language  used.  Here  the  intention  is 
clear.  There  can  be  no  mistake  about  it  The  testatrix  intended, 
in  case  of  the  death  of  either  of  the  legatees  mentioned  in  the 
eighth,  ninth  and  tenth  clauses  of  her  will,  before  her  husband, 
that  the  heirs  of  the  person  so  dying  should  take  by  substitution 
under  the  will.  Hence  it  follows  that  Davis  could  convey  nothing 
to  his  wife  by  the  will  which  he  executed,  and  that  her  only  claim 
can  be  to  take  as  the  heir  of  her  husband  under  the  will  of  the 
testator.  Thus  we  are  brought  to  the  main  question  in  this  case, 
which  is,  the  meaning  of  the  word  **  heirs  '^  as  used  in  the  eighth 
section,  and  also  in  the  ninth  and  tenth  sections  of  this  will. 

The primaiy  meaning  in  the  law  of  the  word  ''  heirs''  is  the  per- 
sons related  to  one  by  blood,  who  would  take  his  real  estate  if  he 
died  intestate,  and  the  word  embraces  no  one  not  thus  related.  It 
is  not  strictly  proper  to  designate  persons  who  succeed  to  the  per- 
sonal estate  of  an  intestate.  The  proper  primary  signification  of 
the  words  ''  next  of  kin ''  is  those  related  by  blood,  who  take  per- 
sonal estate  of  one  who  dies  intestate,  and  they  bear  the  same 
relation  to  personal  estate  as  the  word  "  heirs  "  does  to  real  estate. 
The  words  ^  heirs "  and  **  next  of  kin  "  would  not  ordinarily  be 
used  by  any  testator  to  designate  persons  who  were  not  related  to 
him  by  blood.  In  this  case,  if  the  testatrix  had  intended  that  the 
widow  of  Davis  should  take  by  substitution  in  his  place  the  whole 
or  any  part  of  the  legacy  given  to  him,  it  is  presumable  that  her 
name  would  have  been  mentioned.  Or  if  it  had  been  intended  by 
the  testatrix  that  those  persons  should  succeed  to  the  shares  men- 
tioned in  the  eighth,  ninth  and  tenth  clauses  of  the  will,  who  were 
entitled  to  take  under  statutes  of  distribution,  she  would  not  have 
used  the  word  ''  heirs,''  but  would  have  designated  them  as  the 
persons  entitled  by  law  to  take  the  personal  property  in  such  cases. 
It  is  presumable  that  she  was  attached  to  the  legatees  named  in 
those  clauses  by  ties  of  afiFection  or  of  blood,  and  hence  that  she 
desired  that  the  persons  of  the  same  blood,  who  might  also  be  rela- 
tives of  her  blood,  should  succeed  to  the  property. 

In  this  State  it  has  uniformly  been  held,  when  the  question  has 
arisen  for  consideration  in  the  courts,  so  far  as  we  are  able  to  dis- 
cover, that  the  word  *' heirs  "  applied  to  the  succession  of  personal 
estate  means  next  of  kin,  and  that  the  words  ''next  of  kin  "  do  not 
include  a  widow  or  a  husband  of  an  intestate.    In  Drake  v.  Pett^  3 
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£dw.  Gh.  251,  the  will  directed  a  diyision  of  personal  estate  among 
uine  children  of  the  testator,  and  provided  that  in  case  any  of  them 
should  die  after  him,  and  after  haying  attained  the  age  of  twenty- 
one  years,  then  the  portion  or  interest  of  the  child  so  dying  shonld 
go  to  the  '^  heirs,  devisees,,  or  legal  representatives  "  of  the  child  so 
dying.  One  of  the  children,  a  daughter,  died  intestate,  leaving  a 
husband  and  children,  one  of  the  sons  died  intestate,  leaving  a 
widow  and  children;  and  it  was  held  that  neither  the  term  '' heirs'' 
or  "legal  representatives"  included  the  husband  or  widow  ;  that 
those  terms  meant  ''  next  of  kin  "  and  that  a  husband  or  widow 
did  not  answer  to  the  description  of  "next  of  kin.''  In  Wrighi 
T.  Trustees  of  Meih.  Epis,  Church,  HofiF.  Ch.  202,  a  legacy  was 
given  by  a  testator  to  his  second  cousin,  Euphemia  Murray,  or  to 
her  heirs.  She  had  died  before  the  date  of  the  will,  leaving  a  hus- 
band and  children  ;  and  it  was  held  that  the  word  ''  heirs  "  meant 
next  of  kin,  and  did  not  include  the  husband,  as  he  was  not  next 
of  kin  to  the  wife.  The  learned  assistant  vice-chancellor  writing 
the  opinion,  cited  various  English  authorities  to  sustain  his  de- 
cision. In  Slosson  v.  Lynch,  43  Barb.  147,  under  a  marriage  set- 
tlement the  wife  was  to  have  the  income  for  life  of  certain  personal 
property  with  a  certain  power  of  appointment  by  will  or  otherwise, 
and  in  the  event  of  her  death  before  her  husband,  and  in  the  absence 
of  any  appointment,  then  her  property  was  to  go  to  her  issue  then 
liTing  and  the  children  of  such  as  might  be  deceased,  and  in  de- 
fault of  such  issue,  "  to  the  next  of  kin  of  the  party  of  the  first 
part; "  and  it  was  held  that  the  words  "  next  of  kin  "  meant  those 
of  the  kindred  or  blood  who  took  by  the  statute  of  distributions, 
in  case  of  intestacy,  but  excluding  a  widow  as  such;  and  the  learned 
judge  writing  the  opinion  cited  and  commented  upon  many  English 
decisions.  In  Murdoch  v.  Ward,  67  N.  Y.  387,  the  residue  of 
personal  property  was  directed  to  be  "  equally  divided  among  and 
paid  to  the  persons  entitled  thereto  as  their,  or  either  of  their  next 
of  kin,  according  to  the  laws  of  the  State  of  New  York  and 
as  if  the  same  were  personal  property,  and  they  or  either  of 
them  had  died  intestate."  And  it  was  held  that  next  of  kin  meant 
relatives  in  blood  and  did  not  include  a  widow.  In  Lucey.  Dunham, 
69  N.  Y.  36,  a  testator  directed  that  all  the  rest,  residue  and  re- 
mainder of  his  estate  should  be  divided  among  his  ''  heirs  and  next 
of  kin  in  the  same  manner  as  it  would  be  by  the  laws  of  the  State 
of  New  York  "  had  he  died  intestate ;  and  it  was  held  that  the 
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words  ''  next  of  kin  "  did  not  include  a  widow,  and  that  the  addi- 
tion of  the  words  referring  to  the  laws  in  case  of  intestacy  did  not 
enlarge  the  class  of  legatees  so  as  to  include  her.  In  that  case  the 
surrogate  and  the  Supreme  Court  held,  that  the  language  not  being 
simply  that  the  personalty  be  distributed  among  the  testator's  next 
of  kin,  but  being  that  it  should  be  distributed  among  his  next  of  kin 
''  in  the  same  manner  as  it  would  be  bv  the  laws  of  the  State  of  New 
York  "  had  he  died  intestate,  these  latter  expressions  controlled 
the  words  ''  next  of  kin,''  and  showed  that  they  were  intended  to 
embrace  all  who  would  be  distributees  under  the  statutes,  and  that 
the  will  should  be  construed  as  though  the  testator  had  directed, 
generally,  that  his  residuary  estate  should  be  distributed  according 
to  the  statute,  as  in  the  case  of  intestacy.  Rapallo,  J.,  writing 
the  opinion  of  this  court  and  disagreeing  with  this  reasoning,  said: 
"A  provision  directing  generally  that  on  the  decease  of  a  testator, 
his  personal  property  be  distributed  as  provided  by  statute  in 
case  of  intestacy,  would,  of  course,  entitle  the  widow  to  be  in- 
cluded in  the  distribution  though  not  specially  mentioned ;  but 
where  the  distributees  are,  by  the  terms  of  the  will,  confined  to 
the  next  of  kin  of  the  testator,  effect  must  be  given  to  that  restric- 
tion, and  the  reference  to  the  statute,  or  to  the  laws,  merely  affords 
the  rule  of  distribution  among  the  next  of  kin  as  if  there  were  no 
widow."  In  £eieUas  v.  Keieltw,  1%  N.  Y.  312  ;  8.  c,  28  Am. 
Rep.  155,  a  will  directed  that  the  residuary  estate  should  be  di- 
vided among  the  testator's  next  of  kin  according  to  the  statute 
of  New  York,  concerning  the  distribution  of  personal  estates  of 
intestates  ;  and  it  was  held  that  the  words  ''next  of  kin  "  meant 
relatives  in  blood,  and  that  they  did  not  include  the  testator's  widow. 

These  authorities,  it  seems  to  me,  leave  little  more  to  be  said. 
There  is  no  reason  for  holding  that  the  word  ''  heirs,"  when  ap- 
plied to  ]>ersonal  estate,  has  a  broader  or  more  comprehensive  sig- 
nification than  the  words  ''  next  of  kin."  To  hold  that  the  word 
**  heirs  "  includes  all  those  jiersons  who  would  take  personal  estate 
under  the  statute  of  distributions,  and  that  the  words  **  next  of 
kin,"  even  when  associated  with  the  words  found  in  connection 
with  them  in  the  last  three  cases  cited,  do  not  include  such  per- 
sons, but  include  only  relatives  by  blood,  would  make  a  distinction 
founded  upon  no  reason,  and  altogether  too  nice  for  profitable  use 
in  the  construction  of  wills  and  the  administration  of  justice. 

There  are  several  decisions  m  England  however  which  arc  not 
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entirely  in  hannony  with  these  views.  Withy  v.  JUangles,  10  Clark 
ft  Fin.  215;  Svat^  v.  Sidi,  6  Beayan,  266 ;  Jacobs  v.  Jacobs,  16  id. 
557;  Law  y.  SmUh,  2  Jurist  [N.  S.],  Part  1, 344;  Doodtf  y.  HigtfinSf 
2  Kay  A  Johnson,  729;  ElmOey  y.  Timng,  2  Myl.  &  E.  82;  In  re 
Portef^sWai  6  W.  Reporter,  187;  In  the  Matter  of  Porter's  Trust, 
4  Kay  &  Johnson,  188;  In  re  NewUm^s  Trusts,  L.  R.,  4  Eq.  Cas. 
171;  In  re  Stevens'  Trusts,  16  id.  110;  WingfieldY.  Wingfield,  L. 
B.,  9  Chan.  Div.  658.  There  is  much  confusion  in  English  cases 
upon  this  subject,  and  it  is  impossible  to  reconcile  them.  In  the 
case  In  re  Stevewf  Trusts,  a  testator  after  devising  real  estate  to  a 
devisee,  and  to  her  heirs  and  assigns,  bequeathed  to  her  trustees  £500 
upon  trust,  to  invest  and  pay  the  proceeds  to  E.  R.  for  life,  and  in 
case  (which  happened)  E.  R.  should  leave  no  child  living  at  her  (E* 
B-'s)  decease,,  then  she  directed  the  trustees  to  divide  the  principal 
sum  amongst  the  heirs  of  her  late  brother  J.  S. ;  and  it  was  held 
that  by  the  word  '^  heirs ''  was  meant  the  next  of  kin  of  J.  S.  ac- 
cording to  the  statute  of  distributions,  together  with  the  widow  of 
J.  S.  if  living  at  testatrix's  death.  Vice-chancellor  Racox,  writ^ 
ing  the  opinion,  said:  **  This  is  one  of  those  cases  which  certainly 
call  for  the  enactment  of  a  Code,  or  of  some  rule  for  the  interpre- 
tation of  expressions  to  be  found  in  wills.  In  the  midst  of  the 
'confusion  worse  confounded'  which  exists  among  the  authorities 
on  this  subject,  I  must  endeavor  to  put  such  a  construction  upon 
the  language  of  this  will  as  the  general  sense  of  the  instrument  re- 
quires.'' In  Withy  v.  Mangles,  by  the  settlement  made  on  the 
marriage  of  E.  M.;  the  ultimate  limitation  of  a  sum  of  £10,000 
which  her  father  thereby  covenanted  to  pay  was  ''  to  such  person 
or  persona  as  at  the  time  of  her  death  should  be  her  next  of  kin." 
E.  If.  died,  leaving  her  husband  and  a  child  of  the  marriage,  and 
her  own  father  and  mother  surviving,  and  it  was  held  that  the 
lather,  mother  and  child  of  K  M.  were  equally  her  next  of  kin, 
and  were  entitled  under  the  limitation  to  the  £10,000  in  joint  ten- 
ancy. Lord  Campbell,  writing  one  of  the  opinions,  and  speaking 
of  the  confusion  into  which  the  law  of  England  had  fallen,  in  ref- 
erence to  the  words  **  next  of  kin,''  said:  *^  It  is  impossible  to  deny 
that  the  law  has  by  some  bad  luck  got  into  a  strange  state,  and 
that  now,  unless  great  caution  is  observed  in  framing  deeds,  many 
calamitous  consequences  will  take  place."  These  utterances  of 
learned  English  judges  give  me  no  courage  to  trace  the  English 
cases  through  all  their  perplexing  mazes  in  search  of  the  English 
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rule  upon  the  subjecfc  we  are  now  considering.  Snffice  it  to  say 
that  that  rule  seems  to  have  been  evolved  by  holding  the  word 
''  heirs/'  when  applied  to  the  devolution  of  personal  property,  means 
next  of  kin,  and  that  the  words  **  next  of  kin  '^  in  such  cases  mean 
those  who  would  take  personal  property  under  the  statute  of  dis- 
tributions ;  and  thus  they  are  held  to  embrace  the  widow.  Such 
a  conchision  is  at  variance,  as  we  have  seen,  with  the  reasoning  upon 
which  the  cases  in  this  State  have  been  decided. 

In  a  few  cases  in  this  country,  in  other  States,  it  has  been  held 
that  the  word  **  heirs,''  when  applied  to  personal  property  means 
tliose  that  by  the  statute  of  distributions  take  the  personal 
proi)erty  in  case  of  intestacy,  and  hence  embraces  widows. 
McOiirs  Appeal,  61  Penn.  St  46 ;  Eby's  Appeal,  84  id.  241  ; 
Sweei  v.  DiUian,  109  Mass.  589  ;  Welsh  v.  OraUr,  32  N.  J.  Eq.  177  ; 
Freeman  v.  Knight,  2  Ired.  £q.  72 ;  Oroom  v.  Herring,  4  Hawks, 
393  ,  Corhitt  v.  Corbiti,  1  Jones  Eq.  114 ;  Henderson  v.  Henderson, 
1  Jones  Law,  221 ;  Alezafider  v.  Wallace,  8  Lea,  569 ;  CMier  y. 
Collier,  3  Ohio  St  369.  We  see  no  reason  for  following  these  de- 
cisions. They  reach  the  same  result  as  some  of  the  English  de- 
cisions above  referred  to  by  holding  that  the  word  *'  heirs/'  when 
applied  to  personalty,  is  used  in  a  broad  sense  to  represent  all  the 
persons,  who  under  the  statutes  in  case  of  intestacy,  would  take 
the  personalty,  just  as  when  applied  to  real  estate  it  means  all  the  per- 
sons who  would  take  that  in  case  of  intestacy.  But  in  the  case  of  real 
estate  it  is  not  true  that  the  widow  ever  takes  as  heif ,  and  that  word 
will  never  embrace  her  unless  there  is  other  language  associated  with 
it  showing  that  it  was  intended  to  embrace  her.  Here  the  testatrix, 
when  she  made  her  will,  was  dealing  with  both  real  and  personal 
estate,  and  she  undoubtedly  used  the  word  ''  heirs  "  to  designate 
blood  relatives,  and  in  the  same  sense,  whether  applied  to  real  or 
personal  estate.  If  the  property  in  controversy  had  been  strictly 
real  estate,  the  appellant  would  have  taken  nothing  in  it  as  widow, 
as  her  husband's  interest,  whatever  it  was,  never  vested  in  posses^ 
sion  and  did  not  survive  him.  Neither  if  it  had  been  real  estate 
would  she  have  taken  as  heir  of  her  husband ;  and  the  reasoning  is 
incomprehensible  tc  me  that  would  give  her  personal  property  under 
the  designation  of  heir  which  would  not  give  her  real  estate  under 
the  same  designation. 

We  think  the  rule  that  has  been  adopted  in  this  State  is  plainer, 
more  easily  applied  and  understood,  will  lead  to  less  confusion. 
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and  will  generally,  if  not  uniTersaHy,  be  more  likely  to  give  efFect 
to  the  real  intention  of  testators,  and  others  settling  their  estates. 

The  primary  object  of  all  construction  of  wills  is,  in  each  case, 
to  ascertain  the  intention  of  the  testator,  and  to  give  effect  to  that 
within  the  rules  of  law.  The  words  "heirs,"  "next  of  kin,"  may 
be  80  used  in  association  with  other  language,  and  under  such  cir- 
cumstances as  to  show  an  intention  to  include  others  than  blood 
relatives.  But  in  the  absence  of  any  thing  showing  a  different  in- 
tention they  must  be  held  to  mean  what  they  primarily  import, 
relatives  in  blood.  In  this.  State  they  have  not  by  legal  usage,  or 
general  custom,  come  to  mean  any  thing  else ;  and  there  is  nothing 
in  this  will,  and  there  were  no  circumstances  connected  with  the 
testatrix  or  her  estate  to  indicate  that  she  intended  by  the  word 
''heirs"  a  broader  signification* 

We  are  therefore  of    opinion  that  the  judgment  should   be 

affirmed,  with  costs  to  the  respondents  and  the  appeUants,  to  be 

paid  out  of  the  estate. 

All  concur. 

JudgvMnt  affirtned. 


PuGHARD  y.  Thompson. 

95N.  T.1S.) 

A  will  gmve  the  oxaeaton  a  sam  in  trust,  to  distribate  the  same  "  among raok 
iaoorporated  societies  oiganised  onder  the  laws  of  the  State  of  New  York  or 
the  State  of  liaryland,  having  lawful  authority  to  receive  and  hold  funds 
upon  permanent  trusts  for  diaritable  or  educational  uses/'  as  the  executors 
or  the  survivors  might  select,  and  in  such  sums  as  thej  should  determine. 
BM^  void  for  indefiniteness  and  uncertainty  in  the  designation  of  the  benefid- 
aiiea.* 

A  GTION  for  construction  of  a  will.     The  opinion  states  the 


Edward  H.  ffatoke,  for  appellant. 
Duncan  Smithy  for  respondent. 


•To Mme  effect,  J^jiioU  t.  AUtn  OSO Mms.  f IIX  89  Am.  Rep.  44S. 
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MiLLEBy  J.  This  action  was  brought  for  the  purpose  of  obtain- 
ing the  judgment  of  the  court  as  to  the  construction  to  be  placed 
upon  the  tenth  article  of  the  last  will  and  testament  of  William  D, 
Thompson,  deceased,  and  to  determine  to  whom  the  income  of  the 
trust  fund,  therein  mentioned,  belongs,  and  to  obtain  the  judgment 
of  the  court  as  to  the  powers  and  duties  of  the  executors  and  trus- 
tees under  the  said  tenth  article,  and  for  direction  as  to  the  execu- 
tion of  the  trust  thereby  created  in  view  of  the  refusal  of  the  dje- 
fendant  and  appellant,  one  of  the  said  executors  and  tmstees,  to 
recognise  the  said  trust  as  valid  and  to  join  in  or  consent  to  its  ex- 
ecution. 

By  the  tenth  article  of  the  will,  which  is  in  question,  the  testator 
gave  and  bequeathed  to  his  executors,  or  the  survivors  of  them, 
*'  bonds  and  stocks  amounting  at  their  par  vuluc  to  the  sum  of 
$150,000  *  *  *  in  and  upon  the  trust  that  they  shall  distrib- 
ute and  apply  the  same  to  such  charitable  and  educational  uses, 
and  in  such  manner  as  shall  be  specified  and  directed  in  a  codicil  to 
this  my  will,"  which  codicil  the  testator  declared  he  was  not  then 
prepared  to  make,  but  whichJie  intended  to  make  without  unneces- 
sary delay.  And  in  case  the  codicil  should  not  be  executed,  ''  then 
upon  trust  to  distribute  the  said  sum  of  $150,000  to  and  among 
such  incorporated  societies,  organized  under  the  laws  of  the  State 
of  New  York,  or  the  State  of  Maryland,  having  lawful  authority  to 
receive  and  hold  funds  upon  permanent  trusts  for  charitable  or 
educational  uses,  as  my  said  executors,  the  survivors  or  survivor  of 
them,  shall  select  for  that  purpose,  and  in  such  several  sums,  not 
exceeding  in  any  case  the  amount  that  such  incorporated  body  is 
empowered  by  law  to  take  and  hold  upon  the  uses  aforesaid,  as 
they,  my  executors,  the  survivors  or  survivor  of  them,  shall  deter- 
mine. And  I  further  direct  that  the  selection  and  distribution 
aforesaid  be  made  and  fully  completed  within  the  life-time  of  the 
longer  liver  of  the  two  persons  lastly  named  in  the  fourteenth  clause 
of  this  my  will  as  my  executors ;  and  it  is  my  expectation  that 
the  same  shall  be  completed  at  any  rate  before  the  expiration  of 
three  years  after  my  decease/'  The  testator  died  without  having 
executed  any  codicil  to  his  will.  The  plaintiff  Prichard  and  the 
defendant  were  the  two  last  named  executors  in  the  wilL  Several 
questions  are  made  as  to  the  validity  of  the  bequest  under  the  tenth 
paragraph  of  the  will  which  has  been  cited.  The  most  important 
of  these  relate  to  the  designation  of  the  donees  who  are  to  receive 
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the  amount  to  be  distributed  among  incorporated  societies  within 
the  two  States  named.     No  donees  having  been  named  specifically  ^ 
the  selection  to  be  made  embraced  a  large  number  of  institutions 
vithin  the  limits  prescribed,  thus  vesting  a  wide  discretion  in  the 
trustees.     It  cannot  be  denied  that  the  provision  was  not  specific 
in  this  respect,  and  it  is  claimed  that  it  was  void  by  reason  of  indefi- 
niteness  and  uncertainty  in  failing  to  designate  any  particular  in- 
stitntions  or  any  class  of  institution  which  were  to  be  the  recipi- 
ents of  the  testator's  bounty.     According  to  the  paragraph  of  the 
will  in  question,  the  distribution  is  to  be  made  to  incorporated  soci- 
eties that  have  authority  to  hold  funds  for  charitable  and  educa- 
tional uses.     This  would  embrace  all  institutions  of  charity  of  every 
name  and  description,  and  all  colleges,  schools  and  institutions  of 
learning.    The  number  would  certainly  be  very  great  and  the  dis- 
cretion to  be  exercised  very  large  and  extended,  imposing  much  re- 
sponsibility, care  and  attention  in  discriminating  between  so  many 
objects  organized  or  various  purposes  connected  with  charity  and 
edncation.     While  the  law  in  many  instances  sanctions  the  right  of 
a  testator  to  confer  upon  his  executors  or  trustees  the  power  of  se- 
lecting the  objects  entitled  to  consideration  in  the  distribution  of 
his  estate,  it  does  not  give  such  an  unlimited  and  unbounded  au- 
thority as  would  include  all  and  every  object  which  the  testator 
himself  might  select  in  the  free  exercise  of  his  own  will,  discretion 
and  judgment     There  must  be  some  limit  to  the  testator's  power 
to  dispose  of  his  estate  and  some  certainty  and  definiteness  in  the 
selection  of  thoise  who  are  to  receive  it  by  virtue  of  his  last  will  and 
testament.     He  clearly  would  not  be  authorized  to  make  a  bequest 
empowering  his  executors  to  select  institutions  embracing  the 
whole  civilized  world  or  even  within  the  limits  of  the  United  States. 
Snch  a  disposition  of  his  estate  would  unquestionably  be  of  such  an 
nnoertain  and  indefinite  character  as  to  render  it  difficult  for  the 
courts  to  carry  it  into  effect,  and  for  that  reason  would  not  be  up- 
held. If  the  testator  had  a  right  to  select  societies  embracing  a  great 
Tariety  of  institutions,  without  designating  any  class  and  without  re- 
striction as  to  their  number,  within  the  limits  of  two  States  then  he 
was  authorized  to  go  beyond  that  without  any  regard  whatsoever 
as  to  the  extent  of  the  territory,  or  the  indefinite  objects  named  in 
his  will  which  might  be  embraced  within  it.     The  discretion  in- 
Tested  in  the  trustees  named  is  far  beyond  what  ordinarily  is  con- 
ferred upon  those  who  are  selected  to  discharge  functions  of  this 
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<;haracter.  The  executors  named  are  mere  naked  trustees  with  au- 
thority to  distribute  in  their  discretion.  No  object  being  desig- 
nated^ there  is  no  imperative  duty  imposed  upon  them.  If  they 
are  unable,  or  for  any  reason  fail  to  perform,  it  is  difi&cnlt  to  see 
how  a  court  of  equity  could  enforce  a  performance.  It  could 
not  well  control  their  discretion  or  exercise  the  power  conferred  in 
their  place  and  stead  or  of  the  survivors  or  survivor  of  either  of 
them.  If  they  refuse  to  execute  it,  or  the  power  remains  unexe- 
cuted, it  is  not  apparent  how  the  court  could  make  a  selection 
from  the  extensive  range  of  societies  referred  to,  of  those  that 
should  receive  the  bequest  or  of  the  proportion  in  which  it  should 
be  divided.  Neither  could  the  court  select  individuals  to  perform 
A  duty  devolving  upon  the  trustees,  who  are  selected  no  doubt  by 
reason  of  personal  confidence  in  their  judgment  and  their  capacity 
for  the  task  imposed. 

Another  difficulty  presents  itself  as  an  obstacle  in  cartying  out 
the  trust  in  question*  The  beneficiaries  referred  to,  consisting  of 
«veiy  corporation  within  two  States  of  the  character  named  in  the 
will,  would  be  almost  innumerable,  and  none  of  them  could  claim 
that  any  specific  portion  of  the  bequest  belonged  to  them.  Until 
selected  by  the  trustees  they  would  have  no  such  interest  as  would 
give  them  a  standing  to  compel  an  enforcement  of  the  bequest.  It 
is  a  well-settled  and  established  rule  that  where  a  gift  to  a  chari- 
table use  is  so  indefinite  as  to  be  incapable  of  being  executed  by  a 
judicial  decree,  the  representative  of  the  donor  must  prevail  over 
the  charity.  WiUiams  v.  WiUiama,  8  N.  Y.  525.  Within  the  rule 
stated  it  is  quite  obvious  that  insuperable  obstacles  exist  which  pre- 
vent a  distribution  of  the  fund  intended  to  be  created  by  the  testa- 
tor's will,  and  that  by  reason  of  a  want  of  precision  and  certainty  in 
the  bequest  made  and  the  difficulty  in  the  selection  of  those  who 
would  be  entitled  to  be  benefited  thereby,  it  cannot  be  carried  into 
effect.  No  case  in  this  State  goes  so  far  as  to  hold  that  such  a 
bequest  is  valid  and  effectual  and  capable  of  being  executed  within 
the  well-established  rules  of  law  which  are  applicable  to  the  doc- 
trine of  charitable  uses  and  trusts.  While  the  courts  have  gone 
very  far  in  sustaining  bequests  for  charitable  and  educational  pur- 
poses and  in  upholding  the  proposition  that  a  charitable  gift,  defi- 
nite in  its  object  and  purpose,  and  made  to  a  definite  trustee  who 
is  to  receive  the  fund  and  apply  it  in  the  manner  specified,  is  to  be 
maintained  although  it  would  be  void  by  the  general  rules  of  law 
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because  the  particular  objects  of  the  gift  or  the  persons  to  be  bene- 
fited by  it  are  uncertain,  yet  none  of  the  authorities  sustain  the  rule 
thaty  where  the  bequest  embraces  unknown  beneficiaries  to  an 
unlimited  extent  so  as  to  render  it  almost  impossible  to  ascertain 
their  number  or  character,  and  where  no  restriction  as  to  the 
amount  to  be  allowed  to  any  of  them  is  fixed  or  determined,  such 
a  bequest  can  be  carried  into  effect. 

The  counsel  for  the  respondents  relies  upon  the  case  of  Power  v. 
Camdy^  79  N.  Y.  602;  8.  c,  35  Am.  Bep.  550,  as  authority  for  the  doc- 
trine that  the  bequest  here  made  can  be  upheld.  In  that  case  the 
testator  bequeathed  to  his  executors  the  balance  of  his  residuary 
estate,  ''  to  be  diyided  by  them  among  such  Roman  Catholic  chari- 
ties, institutions,  schools  or  churches,  in  the  city  of  New  York,  as  a 
majority  of  my  executrix  and  executors  shall  decide,  and  in  such 
proportion  as  they  may  think  proper/'  and  it  was  held  that  the 
bequest  could  be  enforced.  A  distinction  exists  between  the  case 
cited  and  the  one  at  bar ;  the  decision  in  that  case  is  based  some- 
what on  the  fact  that  the  trusts  were  of  such  a  nature  that  a  court 
of  equity  could  direct  their  execution.  The  class  of  beneficiaries 
was  specially  designated  and  confined  to  the  limits  of  a  single  city 
and  to  a  single  religious  denomination,  so  that  each  one  could 
readily  be  ascertained  and  each  had  an  inherent  right  to  apply  to 
the  court  to  sustain  and  enforce  the  bequest  made.  Here  no  claser 
is  designated;  and  as  we  have  already  intimated,  if  a  court  of  equity 
should  be  called  upon,  or  assume  to  take  upon  itself  the  responsi- 
bility of  carrying  into  efllect  the  bequest  of  the  testator,  it  would  be 
obliged  to  bestow  upon  eyeiy  charitable  and  educational  institu- 
tion within  the  two  States  named  a  portion  of  the  fund  in  question. 
This  would  be  a  matter  of  great  difficulty  if  not  impracticability, 
and  would  inevitably  lead  to  serious  embarrassment  in  the  discharge 
of  the  duty  of  disposing  of  the  fund  in  question.  In  such  a  con- 
tingency it  would  seem  to  be  reasonable  that  the  fund  should  be 
equally  divided  among  all  the  institutions  named,  and  thus  the 
right  of  selection  which  was  intrusted  to  the  judgment,  good  sense 
and  kindly  feelings  of  the  executors  as  a  matter  of  personal  con- 
fidence would  be  of  no  avail.  For  the  reasons  we  have  stated,  the 
case  cited  differs  in  many  respects  from  the  one  under  consideration, 
and  it  would  be  extending  the  authority  of  that  case  beyond  what 
was  intended  or  what  it  actually  embraced  to  adjudicate  that  it  covers 
and  indudes  the  bequests  which  are  now  the  subject  of  consideration. 
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The  examination  which  we  have  given  to  the  question  raised 
leads  to  the  conclusion  that  the  court  below  was  in  error,  for  the 
reasons  stated,  in  deciding  that  the  tenth  clause  of  the  will  was 
yalid  and  effectual. 

The  result  at  which  we  have  arrived  renders  it  unimportant  to 
discuss  some  other  objections  which  are  urged  against  the  validitj 
of  said  tenth  clause  of  the  will. 

It  follows  from  the  discussion  had  that  the  judgment  of  the 
Special  and  that  of  the  General  Term  should  be  reversed,  and  inas- 
much as  the  facts  cannot  be  changed  upon  a  new  trial,  the  decree 
of  the  court  below  should  be  modified  by  directing  that  the  tenth 
paragraph  is  void  and  that  the  bequest  be  paid  to  the  defendant 
John  B.  Thompson  as  residuary  legatee  named  in  the  testator's 
will.  Costs  of  both  parties  to  this  action  should  be  paid  out  of  the 
estate. 

JudgtMni  aceordingljf. 


All  concur. 


Nassau  Bakk  v.  Jomwb. 

(»  V.  T.  116.) 
JSonJ;— pM09r  to  tubtoribefar  Mook, 

m 

A  bank  has  no  impUed  power  to  eabeeribe  for  milroed  stook. 

ACTION  to  compel  delivery  of  stock.     The  opinion  states  fha 
case.     Defendant  had  judgment  below. 

Samuel  Hand,  for  appellant. 

Mariin  J,  Keogh,  for  respondents. 

RuGEB,  0.  J.  The  question  involved  in  this  case,  as  we  regard 
it,  is  the  right  of  a  banking  corporation  chartered  under  the  laws 
of  this  State  to  subscribe  for  the  stock  of  a  railroad  corporation. 

In  the  spring  of  1879,  the  Denver  and  Bio  Qrande  Bailroad  Com- 
pany, being  a  corporation  organized  to  construct  railroads  in 
Colorado  and  adjoining  territories,  with  the  view  of  raising  money 
to  extend  its  lines,  published  h  circular,  whereby  it  proposed  in 
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sabstanoOy  to  issne  $5,000^000,  of  its  bonds,  in  Bums  of  $1,000  each, 
payable  thirty  yean  after  date,  with  annual  interest  at  seven  per 
cent  in  gold,  secured  by  mortgage  upon  its  property;  and  to  deliver 
one  of  such  bonds  together  with  five  shares  of  its  capital  stock,  of 
the  parralueof  1100  per  share  to  each  and  every  person  who  should 
advance  thereon  the  sum  of  $900,  reserving  however  the  privilege  to 
the  railroad  company  of  withdrawing  the  proposition,  when  it  should 
have  received  subscriptions  to  said  loan  to  the  amount  of  $3,000,000. 
This  proposal  was  favorably  received,  and  the  loan  was  subscribed 
by  citizens  and  corporations  in  various  States  of  the  Union,  to  an 
amount  greatly  exceeding  the  sum  required  by  the  railroad  company. 
Among  others  the  defendants'  testator,  one  David  Jones,  subscribed 
for,  and  was  awarded  $90,000,  of  such  contemplated  loan.  It  is 
claimed  by  the  appellant,  and  was  found  as  a  fact  by  the  trial  court, 
that  Jones  undertook,  by  the  authority  and  for  the  benefit  of  the 
plaintiff,  to  contract  with  this  railroad  company,  for  a  loan,  under 
its  proposal,  in  the  name  of  the  plaintiff,  to  the  extent  of  one-half 
of  the  amount  which  should  be  tdlotted  to  him ;  and  by  this  action 
the  appellant  seeks  to  recover  from  Jones'  executors,  among  other 
things,  the  profits  claimed  to  have  been  made  by  him  upon  its  share 
of  the  transaction.  The  right  to  maintain  the  action  seems  to 
depend  upon  the  power  of  the  bank  to  enter  into  the  proposed  con- 
tract, for  if  it  had  no  lawful  authority  to  make  such  a  contract  it 
could  not  become  liable  to  Jones  upon  its  obligation  to  take  and  pay 
for  the  property  contracted  for ;  and  consequently  there  would  be 
no  consideration  for  Jones'  undertaking  to  subscribe  for  the  benefit 
of  the  bank.  Not  only  this,  but  the  bank  could  not  by  suit  enforce 
against  any  one  an  executory  contract  which  it  was  unauthorized  by 
its  charter  to  make. 

It  becomes  necessary  therefore  to  inquire  into  the  nature  of  the 
proposed  contract,  and  the  legal  capacity  of  the  plaintiff  to  transact 
business. 

The  proposition  of  the  railroad  company  contemplated  either  a 
loan  of  money,  or  a  sale  of  its  stock  and  bonds ;  and  the  view  we 
take  of  the  case  does  not  render  it  material  to  determine  which  con- 
struction should  be  given.  By  whatever  name  it  be  called,  the 
transaction  contemplated  that  its  subscribers  should  become  the 
legal  owners  of  the  certain  stock  and  bonds  thereby  offered  to  be 
disposed  of. 

U  it  be  regarded  as  a  loan,  the  subscriber  would  receive  the  bonds 
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with  their  mortgage  security,  as  an  evidence  of  the  company's 
indebtedness  to  him ;  and  the  stock  as  a  bonus  to  induce  the  making 
of  the  loan.  On  the  other  hand,  if  it  be  considered  as  a  purchase  of 
the  stock  and  securities  of  the  railroad  corporation,  the  suliscriber 
becomes  the  owner  Qf  such  stock  and  bonds  upon  complying  with 
the  conditions  of  the  proposition. 

In  either  event  he  becomes  the  absolute  owner  of  the  property 
proposed  to  be  delivered  in  exchange  for  the  money  advanced,  and 
acquire  all  the  rights  and  privileges,  and  subjects  himself  to  all 
the  liabilities  of  such  proprietorship. 

The  acquisition  by  the  railroad  of  a  new  class  of  stockholders 
was  as  much  a  part  of  the  scheme  as  the  creation  of  a  debt ;  and  its 
proposition  to  loan  money  could  not  be  availed  of,  under  the  terms 
of  the  offer  without  necessarily  involving  an  acceptance  of  the 
privileges,  and  incurring  the  liabilities  of  a  stockholder.  The  offer 
of  this  stock  was  a  material  part  of  the  proposition,  and  was 
undoubtedly  largely  relied  upon  as  an  inducement  to  investors. 
The  increase  of  creditors  auJ  stockholders  would  proceed  pari 
passu  under  this  scheme ;  and  the  subscribers  to  the  loan  might, 
in  case  of  the  company's  insolvency,  eventually,  as  the  owners  of 
its  stock,  be  compelled  to  contribute  to  the  payment  of  its  debts. 

It  is  clear  that  a  banking  corporation  cannot  enter  into  a  contract 
of  this  character,  unless  it  has  authority  under  its  charter  to  become 
a  subscriber  for  the  stock  of  railroad  corporations,  and  thereby 
assume  the  obligations  to  which  stockholders  are  subject  by  statute. 
Adderly  v.  Storm,  6  Hill,  624. 

It  is  scarcely  conceivable  that  it  can  be  seriously  urged,  that  a 
moneyed  corporation,  having  under  its  charter  the  right  to  transact 
a  banking  business  only,  may  legally  engage,  as  a  corporation,  in 
the  construction  of  railroads,  or  in  furnishing  money  for  such  an 
object,  in  exchange  for  the  stock  of  a  railroad  corporation,  and  yet 
when  this  case  is  analyzed  and  stripped  of  its  irrelevant  details  and 
circumstances,  we  cannot  see  why  this  is  not  precisely  what  was 
attempted  by  the  plaintiff. 

This  action  is  brought  upon  the  theory  that  Jones  was,  in  making 
the  subscription  in  question,  the  agent  of  the  plaintiff,  and  it  thereby 
seeks  to  charge  the  defendants,  as  Jones'  executors,  with  a  trustee- 
ship for  its  benefit,  of  a  large  quantity  of  the  stock  of  the  railroad 
corporation,  for  which  it  asks  the  defendants  to  account  to  it,  as 
the  owners  thereof. 
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The  complaint  assumes^  that  the  plaintiff,  in  1879,  became  the 
equitable  owner  of  a  large  amonnt  of  Buch  stock,  acquired  by  virtue 
of  an  original  subscription  therefor  made  with  the  company  issuing 
the  stock  ;  and  that  it  has  ever  since  been  the  equitable  owner,  and 
is  now  entitled  to  demand  the  immediate  delivery  and  possession 
of  such  stock. 

Assuming  the  validity  of  the  conti*act  relied  upon  by  the  plaintiff, 
it  has  been  for  several  years  a  stockholder  in  the  railroad  company, 
and  has  thereby  become  answerable  as  such  stockholder,  for  u 
moiety  at  least,  of  any  sum  which  Jones  might  be  required  to  pay, 
through  any  statutory  liability  for  the  debts  of  the  corporation, 
Siowr  V.  Fiack,  30  N.  Y.  64. 

Even  a  cursory  view  of  the  provisions  of  the  statute  under  which 
the  plaintiff  was  organized,  and  the  cases  giving  construction 
to  the  powera  thereby  conferred,  renders  it  quite  clear,  that  the 
contract  under  which  the  plaintiff  claims  was  not  only  ultra  vires, 
but  contrary  to  public  policy. 

The  plaintiff  is  a  moneyed  corporation,  organized  under  chapter 
260  of  the  Laws  of  1838,  and  authorized  by  that  statute  to  *'  carry  on 
the  business  of  banking,  by  discounting  bills,  notes,  and  other  evi- 
dences of  debt ;  by  receiving  deposits ;  by  buying  and  selling  gold 
and  silver  bullion,  foreign  coins  and  bills  of  exchange,  and  by  loaning 
money  on  real  and. personal  property." 

The  legislature  intended,  by.  the  act  in  question  to  inaugurate  in 
this  State  an  entirely  new  system  of  banking,  and  thereby  under- 
took to  provide  for  the  establishment  of  moneyed  corpomtious 
which  should  furnish  to  the  public  a  safe  and  reliable  circulating 
medium  for  the  transaction  of  Jts  business,  and  secure  and  solvent 
depositaries  for  the  custody  of  such  moneys  as  were  needed  for 
carrent  use  by  the  business  public.  Schermerharn  v.  Talman,  14 
N.  Y.  117 ;  LeaviH  v.  Blatchfordy  17  id.  626.  The  solvency  of 
tiiese  institutions  was  guarded  by  special  provisions  and  limitations 
in  the  act  anthorizing  their  incorporation  and  has  ever  since  been  the 
object  of  sedulous  care,  both  on  the  part  of  the  legislature  and  of 
the  courts.  Chap.  360,  Laws  of  1837;  chap.  329,  Laws  of  1854; 
clu^.  62,  Laws  of  1862.  The  language  employed  in  the  act  de* 
tnfls  their  power  and  duties,  and  excludes  by  necessary  implication 
aoapaciiy  to  carry  on  any  other  business  than  that  of  banking,  and 
the  adoption  of  any  other  methods  for  the  prosecution  of  such  busi- 
neM  than  those  specially  pointed  out  by  the  statute.  PrcUt  v. 
Vol.  XLVII~8 
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Short,  79  N.  Y.  440 ;  Morse  on  Banking,  5 ;  Icdmage  t.  PM,  7 
N.  Y.  347;  P&ipU  t.  Utica  Ins.  Oo.^  15  Johns.  383;  8  Am.  Dec.  243. 
In  the  latter  case  bankingj>ow6r8  were  defined,  generally,  as  the  right 
to  issue  bills,  negotiate  notes  and  receiye  deposits;  and  in  I¥aU  v. 
Short,  supra,  Judge  Akdbbwb  describes  the  principal  functions  of  a 
banking  corporation  to  be  to  '*  issue  notes  to  circulate  as  money, 
and  discounting  commercial  paper."  The  business  of  banking,  as 
defined  by  Webster,  is  the'' establishing  of  a  common  fund  for  lend- 
ing money,  discounting  notes,  issuing  bills,  receiving  deposits,  col- 
lecting the  money  on  notes  deposited,  negotiating  bills  of  exchange," 
etc.  The  implied  restrictions  upon  corporations  formed  under  the 
act  of  1838,  against  transacting  any  other  business  than  that  of 
banking,  and  the  careful  definition  giren  to  that  word,  not  only  by 
lexicographers  but  in  the  reported  cases,  would  seem  clearly  to  es- 
tablish a  want  of  authority  in  such  corporation  to  engage  in  any 
business  transactions  excepting  such  as  relate  to  the  collection  of 
business  paper,  the  buying  and  selling  of  coin  and  exchanges,  and 
the  loaning  of  moneys  upon  the  securities  pointed  out  by  the  statute. 
Certainly  the  utmost  liberality  in  the  construction  of  the  powerg 
given  to  these  corporations  would  not  include  the  rights  claimed 
for  them  in  this  case.  The  character  and  quality  of  the  securities 
in  which  they  are  authorized  to  employ  their  moneys,  and  the 
nature  of  the  business  in  which  they  are  privileged  to  engage,  have 
frequently  been  the  subject  of  discussion  in  our  courts,  with  the 
same  uniform  tendency  to  so  interpret  the  law  as  to  limit  their 
business  operations,  and  confine  their  loans  and  investments  to 
such  transactions  as  should  best  promote  their  security  and  sol- 
vency. Orackey  v.  Whitney,  71  N.  Y.  161 ;  Schermsrhorn  v.  Tbfl- 
inan,  supra.  The  spirit  of  the  law,  as  well  as  a  sound  public 
policy,  forbids  these  institutions  from  risking  the  moneys  intrusted 
to  their  care  in  doubtful  speculations  or  enterprises. 

The  great  change  made  in  the  financial  business  of  the  country 
by  the  establishment  of  the  National  banking  system  has  not  al- 
tered the  policy  of  the  law  regarding  the  institutions  organized  un- 
der the  State  system  of  banking,  although  it  has  much  restricted 
the  number  of  corporations  subject  to  its  application. 

The  protection  of  the  public  from  the  disastrous  consequences 
which  are  to  be  apprehended  from  an  unsound  banking  system 
IS  just  as  necessary  now  as  formerly,  and  requires  the  applica- 
tion of  the  same  principles  that  distinguished  our  jurisprudenoo 
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when  the  State  banks  were  the  exclufiive  agents  in  our  financial 
Bjrstem.  < 

For  these  reasons,  we  are  of  the  opinion  that  the  plaintifF  was 
not  only  precladed  by  public  policy,  but  was  not  authorized  by  the 
statute  under  which  it  was  organized,  to  enter  into  any  engagement 
as  a  stockholder  in  a  railroad  corporation. 

The  contract  between  the  plaintiff  and  Jones  was  wholly  execu- 
tory, and  nothing  has  occurred  thereunder  preventing  the  bank 
from  setting  up  its  own  want  of  authority  to  make  such  a  contract 
ss  a  defense  to  any  action  brought  thereon  by  Jones. 

While  executed  contracts,  made  by  corporations  in  excess  of 
their  legal  powers,  have,  in  some  cases,  been  upheld  by  the  courts, 
and  parties  hare  been  precluded  from  setting  up,  as  a  defense  to 
actions  brought  by  corporations,  their  want  of  power  to  enter  into 
rach  contracts  {BUselly.  M.  S.  d  N.  I.  R.  R.  Co.,  22  N.  Y.  268 ; 
W'kitney  Arms  Co.  y.  Barlow,  63  id.  62  ;  s.  c,  20  Am.  Rep.  504 ; 
Woodruff  Y.  E.  R.  Co.,  93  id.  618),  this  doctrine  has  never  been 
applied  to  a  mere  executory  contract  which  is  sought  to  be  made  the 
foundation  of  an  action^  either  by  or  against  such  corporations.  It 
was  said  by  Judge  Selden,  in  Tracy  v.  Talmage,  14  N.  Y.  179, "  that 
a  contract  by  a  corporation,  which  it  has  no  legal  capacity  to  make, 
is  void  and  cannot  be  enforced,  it  would  seem  difficult  to  deny. "  In 
White  V.  Bu99,  3  Gush.  448,  Chief  Justice  Shaw  lays  down  the  rule 
as  follows:  '^  It  is  well  settled  by  the  authorities  that  any  promise, 
contract  or  undertaking,  the  perfonnance  of  which  would  tend  to 
promote,  advance  or  carry  into  effect  an  object  or  purpose  which  is 
unlawful,  is  in  itself  void  and  will  not  maintain  an  action." 

Lord  Maksfibld,  in  Smith  v.  Bromley,  Douglas,  696,  says  : 
"If  the  act  is  in  itself  immoral,  or  a  violation  of  the  general  laws  of 
public  policy,  then  the  party  paying  shall  not  have  this  action."  In 
Traeyy.  Talmage,  supra,  217,  Judge  GoIcstock  says  :  ''It  is  ad- 
mitted that  the  contract  of  a  corporation,  which  it  has  no  legal  ca- 
pacity to  make,  cannot  in  its  terms  be  enforced." 

There  is  nothing  in  this  case  to  exempt  the  plaintiff  from  the 
operation  of  the  general  principle  determined  in  the  cases  referred 
to. 

Jones  owed  no  duty  to  the  plaintiff,  except  that  which  sprang  out 
of  his  engagement  to  purchase  the  stock  and  bonds  in  question  ; 
and  that  having  failed  on  account  of  its  illegality,  left  no  enforce- 
able obligation  resting  on  hint     Lwy  v.  Brush,  45  N.  Y.  589. 
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lliere  is  no  pretext  for  the  claim  that  the  contract  was  in  any  re- 
spect an  executed  one,  for  Jones  never  even  entered  upon  its  per- 
formance. His  subscription  for  the  loan  in  his  own  name  was  in 
direct  violation  of  the  obligation  which  it  is  claimed  that  he  had 
assumed ;  and  it  is  that  obligation  alone  which  is  sought  to  be  en- 
forced in  this  action.  The  bank,  by  the  transaction  in  question, 
secured  Jones'  promise  to  do  certain  things,  and  has  relied  solely 
upon  that  promise.  It  has  done  nothing  in  performance  of  the 
contract,  and  so  far  as  it  is  concerned,  the  contract  remains  wholly 
executory. 

Neither  can  Jones  be  treated  as  a  trustee  for  the  benefit  of  tlic 
plaintiff.  A  tnlst  whereby  it  is  attempted  to  accomplish  an  illegal 
purpose  is  quite  as  objectionable  as  a  direct  contract  to  effect  the 
same  object. 

The  law  does  not  raise  an  implied  obligation  to  effectuate  a  pur- 
pose which  is  forbidden,  and  which  cannot  be  effected  by  the  par- 
ties through  the  agency  of  an  express  contract.  Perry  on  Trusts, 
§  224. 

The  claim  here  is  that  a  trust  should  be  implied  to  enable  the 
plaintiff  to  reap  the  profits  from  a  transaction  in  which  it  was  not 
authorized  by  law  to  engage.  We  have  found  no  authority  which 
supports  such  a  claim  and  are  unable  to  discover  any  ground  upon 
which  this  action  can  be  maintained. 

It  follows  that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 

All  concur,  except  Bapallo  and  Earl^  JJ.,  dissenting. 


Todd  v.  Wbber.  . 

'(86N.  Y.  18L) 
Pa/rmU  and  Mid — promUe  to  wppari  btutard  -Sporty. 

An  illegitliiiate  child  was  sapported  by  relatires  of  the  mother,  at  the  request 
of  the  father,  and  apon  his  promlae  that  they  shoald  be  paid,  and  that  if 
'  the  child  saryived  him  he  woald  provide  for  her  bj  will  Bufficlently  to  enable 
'  her  to  pay  therefor.  He  died  before  the  child,  bat  made  no  saoh  provision. 
After  coming  of  age  the  child  promised  to  repay  the  ezpenditares.  Heid^ 
that  an  action  lay  against  the  father's  estate  to  recover  therefor ;  and  that 
saoh  action  coald  be  maintained  by  the  child. 


FEBRUARY  TERM,  1884.  21 


Todd  T.  Weber. 


THE  opinion  states  the  case.     The  defendant  had  judgment  at 
trial,  which  was  reversed  at  (General  Term. 

Bobt  S,  Gh-eeuy  for  appellants. 

Wm.  H.  Arfwux,  for  respondent. 

Dakforth,  J.  The  complaint  is  two-fold:  First,  That  the 
defendant's  testator,  the  father  of  the  plaintiff,  although  not  the 
husband  of  her  mother,  being  applied  to  by  Margaret  Voris,  Francis 
A.  Knapp,  Hester  A.  Enapp  and  Louisa  A.  Story  to  provide  for 
the  plaintiff,  promised  them  that  he  would  pay  for  her  maintenance, 
support  and  education,  by  making  due  and  sufficient  provision  for 
her  by  his  last  will,  in  consideration  that  they  would  support  her 
during  the  term  of  his  natural  life  ;  avers  that  these  persons  were 
relatives  of  the  plaintifPs  mother,  and  that  upon  this  promise  they 
maintained,  cared  for,  educated  and  supported  the  plaintiff  up  to 
June  25,  1879^  when  the  testator  died. 

Second :  A  promise  by  the  testator  to  the  plaintiff,  and  other 
persons  acting  in  her  behalf,  that  he  would  support  and  maintain 
her  so  long  as  she  should  live. 

The  testator  made  no  provision  for  the  plaintiff  by  will,  or  other- 
wise. 

These  promises  were  denied  by  the  defendants,  and  the  referee, 
to  whom  the  issues  were  referred^  found  against  the  plaintiff,  be- 
cause in  his  opinion  no  legal  claim  had  been  established,  lamenting 
at  the  same  time  'Hhat  the  simplicity  and  ingenuousness  of  the 
plaintiff  and  her  witnesses ''  —  the  persons  above  referred  to  — ^^  had 
been  practiced  upon."  On  appeal  to  the  Oeneral  Term  that  court 
held  that  the  plaintiff  might  recover  upon  the  first  cause  of  action, 
but  as  to  the  second,  that  no  case  was  made  out ;  reversed  the  judg- 
ment which  had  followed  the  report  of  the  referee  and  ordered  a 
new  trial.  From  that  order  the  defendants  appealed  to  this  court, 
assenting  that  if  the  order  should  be  affirmed,  judgment  absolute 
should  be  rendered  against  them.     Code,  §  191. 

We  think  the  referee  and  General  Term  came  to  a  correct  cou- 
closion  in  regard  to  the  plaintiff's  right  under  the  second  division 
of  her  complaint,  and  shall  confine  our  discussion  to  the  case  made 
ander  its  first  branch.  The  plaintiff  was  bom  June  27,  1852,  her 
mother  having  been  seduced  by  the  testator  under  promise  of 
'marriage.     The  mother  waF  hardly  more  than  a  child  herself,  and 
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had  no  means  of  her  own.  She  was  liying  with,  and  wholly 
dependent  upon,  her  own  mother,  who  was  then  a  widow.  At  its 
birth,  the  testator  received  the  child  into  his  arms,  and  in  the 
presence  of  witnesses  acknowledged  his  paternity.  She  remained 
at  her  grandmother's  nine  or  ten  years,  and  during  that  period  was 
visited  often  by  the  testator,  who  at  all  times  manifested  great 
affection  for  her,  and  frequently  told  both  the  mother  and  grand- 
mother 'Hhat  he  wished ''  them  ^'to  take  good  care  of  the  child 
and  bring  her  up  right,  and  he  would  see  that  it  was  all  right." 
As  these  assurances  were  given  after  as  well  as  before  he  had  married 
another  woman,  it  is  difiScult  to  believe  that  they  related  to  any 
other  than  pecuniary  satisfaction  for  the  services  he  invoked.  The 
grandmother  at  all  events  provided  the  child  with  board,  care  and 
clothing,  paid  all  necessary  expenses  and  sent  her  to  school,  "pajing 
the  bills. 

In  1863  or  1864,  when  asked  by  the  plaintiff's  mother,  '^  do  you 
remember  about  your  promise  to  do  for  this  child  ?  "  he  said,  *'  yes, 
and  I  will  do  well  by  her  ;  if  she  outlives  me  I  will  remember  her 
ih  my  will."  Again  in  1870,  he  inquired  of  her  mother  how  she 
(his  daughter)  was  ;  how  she  was  getting  along  with  her  music  ; 
if  she  was  going  to  school ;  what  music  teacher  she  had ;  and  being 
informed,  he  told  her  mother  ^^  to  give  her  all  the  lessons  she  would 
take ; "  the  mother  replied  *'  that  would  cost  something,"  and  he 
said,  ''you  go  on  and  have  her  take  them  ;  never  mind  about  that, 
I  will  see  that  you  are  well  paid."  In  1876  his  attention  was  again 
called  to  his  promise  to  provide  for  the  plaintiff,  and  asked  ''  if  he 
had  forgotten  it,"  he  said,  ''  I  have  not,  I  shall  remember  her  in 
my  will  if  she  outlives  me." 

She  lived  about  two  years,  just  after  1870,  with  her  mother,  and 
then  with  Mrs.  Story  and  other  relatives  until  1879.  During  this 
time  Mrs.  Story  boarded  her  and  paid  for  her  music  lessons,  and 
clothes,  and  other  expenses.  To  Mrs.  Knapp,  her  aunt,  who  during 
a  long  period  cared  for  the  plaintiff,  testator  said  in  substance,  as 
he  had  before  said  to  her  mother  and  her  grandmother,  among 
other  things,  ''  I  want  you  to  give  her  a  good  musical  education," 
and  she  speaking  of  the  cost,  he  said,  ''  Don't  worry  about  that, 
you  will  get  it  all  back."  Being  asked  in  what  way,  he  said,  *^I 
intend  to  do  well  by  her  in  my  will,  them  that  do  well  by  her  will 
be  well  paid."  He  wanted  to  know  who  was  taking  care  of  her  and 
Mrs.  Enapp  replied,   "  We  are  all  doing  for  her."    This  occurred 
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in  1860.  Afterward  in  1875  or  1876,  manifesting  the  same  interest 
in  his  child  and  the  same  intentions  in  regard  to  her,  he  inquired 
of  Mrs.  Knapp,  in  the  presence  of  Mrs.  Story,  concerning  her  and 
her  progress  in  music,  expressed  satisfaction  at  her  success,  and  his 
wish  that  she  should  receive  a  good  education  in  that  science.  As 
to  the  expense  he  repeated,  '^  You  will  get  that  all  back.  I  have 
enough  of  this  world's  goods.  I  am  only  living  for  a  name."  When 
they  asked  'Mf  he  could  not  do  something  for  her  now,"  lie  said, 
"not  now,  but  as  I  said  before,  I  will  do  well  by  her;  I  will  re- 
member her  in  my  will,''  and  with  other  conversation  added  in 
conclusion,  "Well,  take  good  care  of  her,  ♦  ♦  ♦  you  will  all 
be  well  paid. " 

The  plaintiff  was  informed  by  her  relatives  of  these  promises  of 
the  testator,  and  with  that  knowledge,  and  in  reliance  upon  them, 
assured  the  different  persons  who  were  taking  care  of  and  providing 
for  her,  and  among  other  times,  after  she  was  twenty-one  years  of 
age,  that  whatever  they  did  for  her,  she  would  when  able  repay. 
It  is  needless  to  recall  more  of  the  testimony.  It  is  in  no  i-espeet 
contradicted,  and  has  been  accepted  as  credible  by  the  learned 
referee  and  General  Term.  The  plaintiff  from  her  birth  to  the 
commencement  of  this  action  has  been  cared  for,  maintained  and 
educated  by  those  relatives,  each  at  different  periods  and  at  large 
expense.  Its  amount  has  been  found  and  stated  by  the  learned 
referee.  He  says  :  "  From  the  time  of  the  birth  of  the  plaintiff  to 
the  tinie  she  went  to  live  with  her  cousin  (Mrs.  Story)  the  plaintiff's 
grandmother  and  aunt  have  paid,  laid  out,  and  expended  for  her  in 
various  necessary  ways,  and  for  her  education  and  maintenance, 
services  and  moneys,  amounting  in  all  to  $17,069.43,  and  the 
plaintiff's  cousin,  with  whom  she  has  lived  from  1874  to  the  com- 
mencement of  the  suit,  has  also  paid  out  considerable  sums  of 
money  for  her  support  and  maintenance,  amounting  in  all  to 
•3,799.'* 

Notwithstanding  all  this,  the  learned  referee  felt  constrained  to 
dismiss  the  complaint.  He  thought  the  testator  had  practiced  dis- 
simulation, but  so  successfully  that  he  was  bound  only  by  his  own 
conscience,  and  that  no  action  lay  against  him  though  he  did  not 
perform  his  promises.  We  cannot  agree  to  this.  In  our  opinion 
there  is  in  the  record,  as  above  quoted,  evidence  of  an  agreement 
made  upon  valuable  consideration,  and  therefore  also  binding  in 
law  upon  him  and  consequently  upon  his  estate.     It  is  true  that  bv 
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the  common  law  the  child  that  is  bom  before  marriage  is  so  far 
nuUius  JUius  that  he  cannot  inherit ;  but  he  may  acquire  rights. 
Nor  is  his  putative  father  under  any  legal  liability  at  common  law 
to  support  him. (MoncriefY.  Ely,  19  Wend.  405)^  yet  it  is  said  he 
may  take  him  out  of  the  parish  (Shwman'a  esse,  1  Ventris^  210) 
and  maintain  him,  or  by  will  leave  any  of  his  property  to  him,  or 
in  his  life-time  make  other  provision  for  his  support.  So  if  he 
jicknowledges  or  adopts  the  child  as  his  own,  and  at  his  request  it 
is  cared  for  by  others,  he  becomes  liable  in  favor  of  the  party  pro- 
viding for  it  {Monerief  \.  Ely^  supra;  BirdsM  y.  Edgertati,  25 
Wend.  619)  and  remains  so  until  he  renounces  the  child  or  other- 
wise notifies  the  persons  who  have  it,  that  he  will  no  longer  be 
bound  to  them.  From  these  or  like  circumstances  a  promise  to 
make  compensation  may  be  implied,  and  of  course  such  a  promise 
may  also  be  expressed  by  him.  In  either  case  the  natural  obligation 
arising  out  of  the  i*elation  of  the  putative  father  to  his  child  will 
uphold  a  contract  upon  which  an  action  may  be  sustained.  Hesheih 
V.  Oomtigy  5  Esp.  131  ;  NiehoUY.  Allen,  3  C.  &  P.  36;  /;*  re 
Plashetfe  Estate,  30 L.  J.  Chy.  606;  Monerief  y.  Ely,  supra;  Bird- 
sail  V.  Edgerton,  supra;  Hook  v.  Pratt y  78  N.  Y.  371 ;  s.  c,  34 
Am.  Bep.  539. 

Duncan  v.  Pope,  47  Ga.  445,  cited  by  the  appellant,  goes  no 
further  than  to  hold  that  in  the  absence  of  a  contract  for  its  sup- 
port a  bastard  cannot  maintain  an  action  against  his  putative  father, 
or  his  estate.  On  the  other  hand  it  holds  that  if  he  volnntarQy 
makes  an  agreement  for  it,  not  only  may  the  father  be  bound  but 
his  representatives,  while  Nine  v.  Starr,  8  Oreg.  49,  also  cited  by 
him,  decides  only  that  when  the  mother  alone  is  bound  to  main- 
tain the  child  she  cannot  maintain  an  action  upon  the  father's 
agreement  to  pay  her  fordoing  so.  But  even  in  such  a  case,  if  any 
provision  for  the  child  beyond  such  legal  maintenance  be  included 
in  the  consideration,  it  is  sufficient,  and  the  promise  valid.  Smiffi 
V.  Roche,  6  G.  B.  (N.  S.)  223 ;  Follit  v.  Koetzow,  2  E;  &  E.  730. 
In  Monerief  v.  Ely,  supra,  it  is  held  that  at  common  law  an  action 
will  lie  against  him  for  the  support  of  his  child  upon  an  express 
promise,  or  if  he  had  adopted  the  child  as  his  own,  upon  an  im- 
plied promise  in  favor  of  the  party  maintaining  it ;  but  t&e  plaintiff 
in  that  case  failed  to  recover,  because  there  was  no  evidence  of  a 
promise  express  or  implied.  This  case  was  followed  in  Sir  dealt  v. 
Edgert'On,  supra.     Indeed  it  has  never  yet  been  held  that  there  was 
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any  tiling  illegal  in  an  undertaking  by  a  putatiTe  father  to  support 
liis  bastard,  or  to  pay  a  sum  of  money  in  consideration  of  suoh 
support  being  furnished  by  another,  though  that  other  person  was 
the  mother  of  the  child.  Upon  principle  and  authority  suoh  a 
promise  must  be  regarded  as  valid. 

But  notwithstanding  this,  the  learned  counsel  for  the  apjwllant 
aignes  that  the  promises  made  by  the  testator  to  Mrs.  Voris,  Mrs. 
Enapp  and  Mrs.  Story  were  without  consideration  —  mere  naked 
promises,  and  not  enforceable.  The  learned  referee  finds  that  the 
testator  did  not  expressly  promise  to  pay  the  plaintiff's  relatives, 
nor  any  one  else,  for  the  expenses  incident  **  to  her  maintenance 
and,  support,  and  whatever  was  said  by  him  was  contingent  on  the 
plaintiff's  outliving  him,  and  was  limited  to  such  provision  as  he 
might  make  for  her  by  his  will."  And  before  us  the  appellant, 
while  contending  that  the  testator  made  no  express  promise  to  pay 
them,  adopts  the  language  of  the  referee  and  declares  that  ''  his 
promise  was  contingent  on  plaintiff's  outliving  him,"  adding,  ^' his 
words  may  have  held  out  a  hope  of  repayment,  but  there  was  no 
promise."  If  it  rested  there  it  would  be  difficult  for  a  court  to 
hesitate  in  pronouncing  against  such  designed  evasion  of  obligation. 
There  was  in  any  aspect  a  precise  representation  of  an  intention  on 
the  part  of  the  testator  at  a  future  time,  and  in  a  specified  manner, 
to  assume  the  burden  of  expense  for  those  things  he  solicited  his 
child's  relatives  to  perform.  By  that  avowed  intention  they  were 
induced  to  act.  It  is  immateriid  that  no  promise  in  response  thereto 
was  made  by  them.  Their  conduct  was  a  sufficient  acceptance  of 
his  proposition  and  furnished  the  consideration  for  his  undertaking. 
It  was  indeed  contingent.  It  consisted  in  the  doing  of  acts  by  the 
promisees,  which,  it  is  true,  they  need  not  have  done  unless  they 
chose,  but  being  done  at  the  instigation  of  the  testator,  completed 
the  contract  and  made  the  promise  binding.  Coles  v.  Pilkington, 
L  IL,  19  Eq.  Cas.  178 ;  Sooth  v.  C.  Rotting  Mill  Co.y  74  N.  Y.  15. 
In  a  book  of  considerable  antiquity,  but  still  of  authority  (Doctor 
and  Student,  dialogue  2,  chapter  24),  after  speaking  of  naked 
promises  upon  which  no  action  would  lie,  the  learned  author  says  : 
''If  he,  to  whom  the  promise  is  made,  have  a  charge  by^  reason  of 
the  promise,  which  he  hath  also  performed,  then  in  that  case  he 
shaQ  have  an  action  for  that  thing  thdt  was  promised,  though  he 
that  made  the  promise  have  no  worldly  profit  by  it."  And  among 
other  iUnstrationi  it  is  said,  **  if  a  man  say  to  another,  marrv  my 
Vol.  XLVII  — 4 
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daughter  and  I  will  give  thee  twenty  pounds ;  upon  this  promise  an 
action  lieth  if  he  marry  his  daughter.''  And  in  this  case,  the 
author  says,  "  he  cannot  discharge  the  promise,  though  he  thought 
not  to  be  bound  thereby ;  for  it  is  a  good  contract,  and  he  may 
have  quid  pro  quo,  that  is  to  say,  the  preferment  of  his  daughter 
•for  his  money."  And  so  here  tibe  testator  is  bound,  although  he 
intended  only  to  preyaricate. 

The  books  are  full  of  cases  where  such  contracts  are  supported. 
Among  modem  ones  are  L^Amareux  y.  Gould,  7  N.  Y.  349,  and 
Marie  y.  Oarriwn,  83  id.  14.  In  the  first  it  was  held  that  where 
in  consideration  that  A.  would  pay  certain  notes  upon  which  he  was 
an  indorser,  but  not  then  charged  as  such,  or  under  any  obligation 
to  pay  the  same,  B.  agrees  to  pay  him  a  certain  sum  of  money  ;  if 
A.  does  pay  the  notes  he  furnishes  a  consideration  for  the  agree- 
ment, and  may  enforce  it  against  B.  It  is  obyious  that  at  the  time 
the  agreement  was  entered  into  there  was  no  mutuality  in  the  con- 
tract, because  A.  came  under  no  obligation  to  pay  ;  but  when  he 
did  pay,  the  consideration  was  supplied  and  the  promise  attached. 
So  in  a  case  where  an  order  for  goods  is  giyen,  it  is  said  to  be  in 
effect  an  offer  to  purchase  and  the  sale  to  be  complete  when  they 
are  furnished,  and  when  one  offers  to  supply  goods  for  another  at  a 
certain  price,  he  is  bound  by  an  order  giyen  in  accordance  with  the 
tender.  Upon  the  same  principle  a  reward  may  be  legally  claimed 
by  one  complying  with  the  conditions  on  which  it  is  offered,  although 
the  promisor  could  sue  no  one  for  not  doing  the  thing  called  for. 
Jones  y.  Phmniz  Bank,  8  N.  Y.  228  ;  Piereon  y.  Mor6h,  82  id.  503. 
And  it  makes  no  difference  that  the  promise  is  to  make  compensa- 
tion by  will. 

At  the  death  of  the  testator  the  consideration  had  been  fully  per- 
formed, and  the  promise  attached.  Its  enforcement  therefore  may 
stand  upon  the  principle  that  where  one  person  assumes  a  charge, 
or  alters  his  position,  or  does  any  act  by  reason  of  a  promise  or 
representation  made  by  another,  the  person  making  the  promise  or 
representation  cannot  withdraw  from  it,  but  is  bound  by  it,  although 
he  did  not  intend  to  bo.  Moreoyer  in  the  case  before  us  the  testa- 
tor did  haye  a  full  quid  pro  quo.  What  he  desired  was  that  his 
daughter  should  be  well  cared  for  and  educated.  He  wanted  also 
that  this  should  be  done  by  his  daughter's  relatiyes,  and  to  stimu- 
late them  to  do  that  which  they  were  in  no  sense  bound  to  do,  he 
represented  or  promised  that  proyision  should  be  made  for  her  by 
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will.  It  was  as  if  he  had  said,  '^  Take  good  care  of  her,  clothe  and 
feed  her  and  educate  her  during  my  life-time,  and  at  my  death  she 
shall  haye  from  my  estate  a  sum  at  least  equal  to  the  cost  of  all  you 
do  and  expend  for  her."  He  had  his  wish.  They  performed  with 
his  sanction  the  acts  which  he  desired.  He  has  not  done  the  thing 
he  promised  to  do  in  return,  and  as  his  death  limited  the  time  for 
his  performance,  his  omission  and  the  happening  of  that  event  con- 
stitute a  breach  and  complete  a  cause  of  action  which  the  law  will 
enforce  against  his  estate.  Jacobson  y.  Executors  of  Le  Orange,  S 
Johns.  199;  Patterson  v.  Patterson,  13  id.  379. 

If  I  am  right  in  these  conclusions  there  is  before  us  a  valid  con- 
tract made  between  the  testator  and  the  several  persons  named,  for 
the  benefit  of  the  .plaintiff.  The  only  remaining  question  is  one  of 
parties  —  who  should  bring  the  action  for  its  enforcement.  As  she 
had  the  sole  beneficial  interest  in  the  contract,  it  was,  we  think,  prop- 
erly brought  in  her  name.  This  would  seem  plain  enough  upon  prin- 
ciple, but  it  is  also  well  established  by  authority.  In  Button  atid 
Wife  V.  Poole,  2  Levinz%  310;  1  Freeman,  K.  B.  471,  decided  in  the 
time  of  Charles  II,  a  son  promised  his  father,  upon  a  consideration 
moving  from  him,  to  pay  his  daughter  one  thousand  pounds.  Upon 
default  the  daughter  sued.  After  verdict  for  the  plaintiff  it  was 
argued  in  arrest  of  judgment  that  the  action  should  have  been  by 
the  father,  not  the  daughter,  for  the  promise,  it  was  said,  was  made 
to  the  father,  and  the  daughter  was  neither  privy  nor  interested  in 
the  consideration,  nothing  being  due  to  her.  The  court  seemed  to 
hesitate,  but  after  more  than  one  hearing  and  citation  by  counsel 
of  cases  |?ro  and  con,  it  was  held  in  favor  of  the  plaintiff,  the  chief 
justice  saying  that  there  was  such  apparent  consideration  of  affec- 
tion from  the  father  to  his  children,  for  whom  nature  obliges  him 
to  provide,  that  the  consideration  and  promise  to  the  father  may 
well  extend  to  the  children,  and  the  judgment  then  given  was,  on 
error  brought,  affirmed  in  the  Exchequer  Chamber. 

A  century  later  Lord  Mansfield,  in  Martyn  v.  Hind,  Cowper, 
437-443,  referring  to  Button  v.  Poole,  supra,  ^^,  ''It  was  matter 
of  surprise  how  a  doubt  could  have  arisen  in  that  case." 

A  few  years  after  (1806)  a  similar  question  came  before  the 
Supreme  Court  of  this  State,  in  ScJietnerJiorn  v.  Vanderheyden,  1 
Johns.  139;  3  Am.  Dec.  304,  where  the  facts  were  that  in  con- 
sideration of  one  J.  C,  the  father  of  the  plaintiff's  wife,  assigning 
to  the  defendant  certain  personal  property,  the  latter  promised  to 
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purchase  for  the  daughter  a  cherry  desk.  He  fiuled  to  do  so,  and 
for  that  breach  the  action  was  brought  by  the  husband  of  the 
daughter^  he  suing  in  her  right.  It  was  objected  that  no  action 
could  be  maintained  by  the  plaintiff  on  the  promise  made  to  J.  G. ; 
hut  the  court  held  otherwise,  saying,  ^^  where  one  person  makes  a 
promise  to  another  for  the  benefit  of  a  third  person,  that  third 
person  may  maintain  an  action  on  such  promise,"  citing  Duiion  v. 
Foole,  supra^  and  saying  the  same  principle  has  since  that  time 
been  repeatedly  sanctioned  by  the  decisions  of  the  English  courts. 

A  different  rule  ie  said  to  preyail  in  those  tribunals  at  the  present 
time  (per  Wightman,  J.,  in  TweddU  v.  Atkinson^  1  Best  &  Smith, 
Q.  B.  393;  101  Eng.  Com.  Law  R.  393),  and  there  even  in  equity 
the  doctrine  of  the  earlier  cases  may  be  considered  as  unsettled. 
Pollock's  Principles  of  Contract,  196.  But  in  this  State  it  has,  I 
believe,  been  uniformly  adhered  to.  In  1817  it  seems  to  have  been 
approved  by  Chancellor  Kent.  Ch^mberland  v.  Oodringion,  3 
Johns.  Ch.  254 ;  8  Am.  Dec.  492.  The  question  came  directly 
before  him  in  1823,  and  it  was  answered  in  the  same  way  upon 
the  principle  asserted  in  Dutioa  v.  PooU,  supra,  and  the  learned 
chancellor  held  that  where  a  father  conveyed  land  to  his  son  on 
liis  covenanting  to  pay  an  annuity  to  his  mother  during  her  widow- 
hood, she  might  maintain  an  action  on  the  covenant  so  made  for 
her  benefit  (Shepard  v.  Shepard,  7  J.  Ch.  56;  11  Am.  Dec.  396), 
and  in  1845  his  successor  says  it  has  been  the  settled  law  from 
the  time  of  the  decision  of  the  case  of  Button  v.  Pook,  supra, 
down  to  the  then  present  time,  that  a  party  for  whose  benefit  a 
promise  is  made  may  sue  in  assumpsit  upon  such  promise,  although 
the  consideration  for  such  promise  was  a  consideration  between 
the  promisor  and  a  third  person. 

Such  also  was  the  conclusion  of  the  late  Supreme  Court  of  this 
State  after  a  full  examination  of  the  authorities  in  Barker  v.  Buck- 
tin,  2  Denio,  45;  43  Am.  Dec.  726.  Also  by  the  present  Supreme 
Court  in  1859  in  Judson  v.  Gray,  affirmed  by  this  court.  17  How. 
Pr.  289.  In  Burr  v.  Beers,  24  N.  Y.  178,  the  judgment  was  in  terms 
supported  upon  as  was  said,  ''  the  broad  principle  that  if  one  person 
make  a  promise  to  another  for  the  benefit  of  a  third  person,  that 
third  person  may  maintain  an  action  on  the  promise,'^  and  Denio,  J., 
after  a  review  of  the  authorities,  said  '*  We  must  regard  the  point  as 
definitely  settled  so  far  as  the  courts  of  this  State  are  concerned." 
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It  seems  unnecessary  to  follow  the  line  of  sin  tliori ties  further.  The 
plaintiff  is  within  the  rule.  The  contract  upon  which  she  sues  was 
ii^ade  for  her  benefit  as  its  object.  It  is  the  doctrine  of  the  first 
and  last  case  that  she  may  enforce  it  This  conclusion  is  also  in 
harmony  with  the  general  current  of  authority.  In  the  Supreme 
Court  of  the  United  States  (Hendrick  v.  Lindsay^  93  XT.  S. 
143)y  it  is  said,  **  The  right  of  a  party  to  maintain  assumpsit 
on  a  promise  not  under  seal,  made  to  another  for  his  benefit, 
although  much  controTerted,  is  now  the  prevailing  rule  in  this 
country."  This  conclusion  makes  it  unnecessary  to  consider  the 
ground  on  which  the  court  below  held  that  a  partial  recovery  could 
be  had  in  this  case. 

It  may  be  conceded  that  if  the  plaintiff  had  not  outlived  the  tes- 
tator, no  action  at  all  would  lie,  for  that  she  should,  of  the  two,  be 
the  longest  liver  was  one  of  the  conditions  upon  which  his  promise 
was  made.  He  died  first  The  condition  then  was  fulfilled.  The 
plaintiff  is  therefore  entitled  to  recover  of  the  defendants  the 
amount  found  by  the  referee  to  have  been  paid,  laid  out  and  ex- 
pended for  her  by  her  relatives,  as  above  stated,  together  with  in- 
terest from  the  death  of  the  testator. 

The  order  of  the  (General  Term  should  therefore  be  affirmed, 
and  judgment  absolute  ordered  for  the  plaintiff,  with  costs. 

Order  affirmed  and  judgment  accordingly, 
-All  concur,  except  Akdrbws,  J.,  who  dissents. 


Sktdxb  y.  Atlajttig  Mutual  Insubakcb  Ookpant. 

(86N.  T.lMi) 
InturanM  —  maHtks  —  deviaiioti, 

Oa  June  18, 1879,  defendant  inaored  a  steam  tog  then  lying  at  St.  (Gorges  in 
'the  Bermadaa,  "  at  and  from  Bermnda  to  New  York,"  to  sail  during  July. 
On  July  2,  she  left  her  berth  and  steamed  to  Hamilton,  about  twenty  miles, 
where  she  took  a  schooner  in  tow,  brought  it  to  St.  Georges,  and  from  tliere 
towed  it  oat  to  sea  about  fire  miles,  and  then  returned  to  her  berth.  On 
July  8,  after  receiving  her  dearanoe  papers,  she  towed  another  schooner  to 
ssa,  then  proceeded  to  Hamilton  and  took  on  coal  and  a  life-boat,  sailed  from 
there,  Jnly  4,  for  New  YorlL,  and  was  lost  en  route,  JIM,  the  towing  trips 
were  each  deviations  as  forfeited  the  insurance. 
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ACTION  on  a  marine  insurance  policy.     The  opinion  states  the 
facts.    The  plaintiff  had  judgment  helow. 

Samuel   Hand,    IVeadwett    OUweland   and    Calvin    Frwi^   for 

appellant. 

Henry  Heathy  for  respondent. 

RuosBy  0.  J.  On  June  13,  1879,  the  defendant  executed  and 
delivered  a  marine  policy  of  insurance,  for  account  of  whom  it 
might  concern,  upon  the  steam  tug  **  C.  F.  Ackerman/'  belonging 
to  the  plaintiff's  testator,  'Host  or  not  lost,  at  and  from  Bermuda 
to  New  York,''  to  sail  during  the  month  of  July.  The  policy  also 
contained  the  following  clause:  ''Beginning  the  adventure  upon 
the  said  vessel,  tackle,  apparel,  etc,  at  and  from  as  aforesaid,  and 
so  shall  continue  and  endure  until  the  said  vessel  be  safely  arrived 
at  as  aforesaid,  etc,  and  until  she  lie  moored  twenty  and  four  hours 
in  good  safety.  And  it  shall  and  may  be  lawful  for  the  said  vessel 
in  her  voyage  to  proceed  and  sail  to,  touch  and  stay  at  any  ports  or 
places,  if  thereunto  obliged  by  stress  of  weather  or  other  unavoid- 
able accident,  without  prejudice  to  this  insurance"  At  the  time 
of  the  insurance,  the  tug  was  lying  at  St  Ctoorges,  in  the  Bermudas, 
and  sailing  thence  on  July  4,  became  water-logged,  in  consequence 
of  a  leak,  the  location  of  which  was  undiscovered,  and  sank  in  the 
open  sea,  about  nine  o'clock,  p.  m.,  of  the  next  day.  She  was  then 
about  seventy  miles  from  the  island,  and  was  upon  her  voyage  to 
New  York.  The  captain  and  crew  escaped  in  the  life  boat  attached 
to  the  tug,  and  returned  in  safety  to  the  island. 

Several  defenses  to  this  action,  brought  by  the  owners  upon  the 
policy,  were  pleaded,  and  among  them  were  the  alleged  unseawor- 
thiness of  the  tug,  collusion  by  the  plaintiff's  testator  in  causing  the 
loss  ih  question,  and  a  deviation  from  her  course  by  the  tug,  after 
the  voyage  policy  had  attached. 

We  are  of  opinion  that  the  questions  arising  upon  the  first  two 
grounds  stated  were  properly  disposed  of  at  the  trial  by  leaving 
them  to  the  jury  upon  the  evidence  as  questions  of  fact,  and  that 
the  conclusions  arrived  at  by  them  are  not  subject  to  review  here. 

The  series  of  question  in  the  case  arises  upon  the  defense  ot  de- 
viation. The  terms  used  in  the  policy  by  which  the  tug  was  insured, 
"lost  or  not  lost  at  and  from  Bermuda,"  would,  in  the  absence  of 
any  qualifying  language,  indicate  an  intention  to  have  the  insur- 
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since  attach  immediately  upon  the  subject  thereof  at  the  place  of 
its  location.  Phillips  on  Insurance,  §§  925,  932,  933.  No  provis- 
ion  is  made  in  the  policy  for  the  employment  of  the  tug  while  re- 
maining at  Bermuda,  and  it  is  obvious  if  it  attached  at  the  time  of 
its  date  any  employment  requiring  the  moyement  of  the  tug  from 
the  port  where  it  was  then  lying,  except  for  the  voyage  mentioned 
in  the  policy,  would  create  a  fatal  deviation. 

It  is  however  unnecessary  in  this  opinion  to  inquire  into  the 
foroe  or  significance  of  the  words  referred  to  as  affecting  the  rights 
of  the  respective  parties  to  the  policy  previous  to  the  time  when  the 
voyage  policy  attached,  inasmuch  as  it  was  substantially  conceded 
by  the  parties  on  the  argument  that  the  question  of  deviation  de- 
pended mainly  upon  the  time  when  the  voyage  risk  commenced 
under  the  policy.  If  such  a  liability  was  incurred  under  this  pol- 
icy as  is  known  and  described  by  its  terms  as  a  ''  port  risk,"  it  cer- 
tainly terminated  when  the  voyage  risk  commenced,  and  affects  the 
question  under  discussion  only  as  it  may  aid  in  determining  when 
the  latter  risk  actually  commenced. 

A  deviation  from  the  described  course  or  employment  of  an  in- 
sured vessel,  unless  compelled  by  necessity  at  any  time  after  the 
liability  under  the  policy  attaches,  constitutes  a  defense  to  an  ac- 
tion thereon  for  a  subsequent  loss,  however  slight  or  harmless  the 
deviation  may  appear  to  be.  3  Kent  Com.  312;  Stevens  v.  Own. 
Mut.  Iwt.  Co.,  26  N.  Y.  402  ;  Fernandez  v.  GL  West  Ins.  Co.,  48 
id.  572;  s.  c,  8  Am.  Rep.  571.  Neither  is  it  material  whether  such 
deviation  occurs  during  the  time  while  the  vessel  is  in  port  waiting 
for  the  voyage  to  commence  or  takes  place  thereafter,  provided  the 
policy  covers  the  period  of  waiting  by  the  use  therein  of  the  terms, 
"  at  and  from  ''  the  port  specified.     Fernandez  case,  supra. 

The  time  when  a  liability  under  a  policy  of  insurance  upon  freight 
attaches  to  the  subject  of  insurance  under  the  language  ''at  and 
from ''  a  certain  port,  is  well  settled  to  be,  from  the  time  it  is  placed 
on  the  vessel,  in  preparation  for  the  voyage  contemplated.  Mellish 
V.  AUnuti,  2  Maule  &  S.  106  ;  Smith  v.  Mobile,  etc,  Ins.  Co.,  30 
Ah.  (N.  S.)  167  ;  Mobile,  etc.,  Ins.  Co.  v.  McMillan,  31  id.  711; 
Patrick  V.  Ludlow,  3  Johns.  Gas.  14;  2  Am.  Dec.  130. 

In  the  case  of  an  insurance  upon  a  vessel  lying  in  port,  for  a 
Toyage  risk,  described  as  being  **  at  and  from ''  a  given  port,  it  is 
quite  uniformly  held  that  the  policy  attaches  at  the  time  of  the 
oommenoement  of    the  preparations  for  the  voyage.     Taylor  v. 
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LowMy  8  Mass.  347;  3  Am.  Dec.  141 ;  KetnhU  v.  Bowne,  1  Cai. 
75;  Grant  y.  King,  4  Esp.  174;  Seamans  v.  Loring,  1  Mason  C.  C. 
128;  Phillipa  Ins.,  §  935.  When  a  veseel  is  insured  for  a  voyage 
asy  *^  at  and  from  '^  a  certain  place,  and  the  ship  is  not  then  in  port, 
the  policy  commences  to  ran  from  the  time  it  safely  arriyes  at  the 
specified  port,  and  continues  during  its  stay  while  preparing  for 
the  voyage  insured  against.  Bell  v.  Belly  2  Camp.  475  ;  •  Patrick 
v.  Ludlow,  3  Johns.  Gas.  10 ;  2  Am.  Dec.  130.  No  force  or 
meaning  can  be  given  to  the  words  '^at  a  port/'  as  used  in  such  a 
policy,  which  does  not  cover  a  certain  period  of  time  anterior  to 
the  actual  sailing  of  the  vessel  upon  her  voyage. 

The  question  to  be  determined  in  this  case  is,  what  the  period  of 
time  is,  as  indicated  by  the  language  used  in  the  policy,  during 
which  the  property  insured  is  under  the  protection  of  the  insur- 
ance. Assuming,  as  we  must,  that  it  covers  some  time  prior  to  the 
departure  of  the  vessel  from  port,  we  can  ascribe  no  other  intention 
to  the  parties,  than  that  it  should  cover  the  time  spent  in  perform- 
ing that  which  was  the  necessary  incident  of  the  main  object  of 
the  contract.  In  the  case  of  Fernandez  v.  Great  Western  Ins.  Co., 
supra,  it  was  held  that  a  policy  of  insurance,  dated  on  the  18th  day 
of  March,  1863,  upon  a  vessel  then  in  port  for  a  voyage,  ''at  and 
from  New  York  to  Havana  "  to  sail  in  a  few  days,  attached  at  the 
date  of  the  policy  and  that  a  trial  trip  made  by  the  vessel  on  the 
6th  of  April  thereafter,  a  distance  of  sixteen  miles,  to  Elizabeth- 
port,  where  she  took  in  coal,  and  then  returned  to  New  York,  wa^ 
a  fatal  deviation,  and  barred  a  recovery  for  a  lass  subsequently^ 
occurring. 

The  authorities  upon  the  question  of  the  deviation  by  a  vessel 
from  an  insured  voyage  are  very  numerous  and  seem  uniformly  ta 
hold  the  insured  to  the  strictest  pursuit  of  the  precise  course  in- 
dicated in  the  policy  for  the  voyage. 

If  the  insurance  covera  the  period  of  the  vessel's  stay  in  port,  ehe 

has  no  right  during  that  period  to  engage  in  any  business,  except 

the  making  of  preparation  for  her  voyage,  and  when  those  prepara- 

^ons  are  completed,  to  sail  without  delay  by  the  ordinary  and  usual 

t  irse  for  the  port  of  destination.    Reade  v.  Com.  Ins*  Cb.,  3  Johns. 

35:c;.     In  Brown  v.  Tayleury  4  Ad.  &  El.  241 ;  s.  c,  31  Eng.  0.  L. 

Rep.  61,  the  "  Penrith  "  was  insured  ' '  at  and  from  her  port  of  load- 

ng  in  North  America  to  Liverpool."    The  vessel  took  a  part  of  her 

»rgo  at  Cocagne,  and  then  wont  to  Buktoucho,  a  rilli^  distant 
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from  Cocague,  about  five  mileSy  situated  on  the  waters  of  the  same 
bay  with  Cooagne^  to  complete  her  cargo.  Not  finding  a  cargo 
there,  she  returned  to  Cocagni,  and  after  finishing  her  loading, 
sailed  from  thence  for  England,  and  was  lost.  It  was  held  that 
the  trip  to  Buktouche  constituted  a  deviation,  which  avoided  the 
policy. 

This  case  hiis  been  frequently  referred  to  as  authority  in  subsequent 
cases,  and  seems  to  be  quite  applicable  to  the  one  in  baud.  Vos 
T.  Robins(my  9  Johns.  192,  is  also  very  much  in  point.  The 
insurance  was  '^  at  and  from  Port  Plata,  St.  Domingo,  to  New 
York."  Cargoes  are  never  taken  on  board  at  La  Plata,  but  it  was 
the  custom  of  trade  to  pick  up  a  cargo  on  the  coast  near  that  poi-t, 
in  the  district  of  La  Plata.  While  attempting  to  gather  a  cargo 
within  that  district,  the  vessel  was  lost,  owing  to  the  violence  of 
the  winds  which  drove  her  upon  the  rocks.  This  was  held  a  devia- 
tion which  forfeited  the  policy.  In  KettM  v.  Wiffgin,  13  Mass.  68, 
the  vessel  was  insured  "  from  Boston  to  Gibraltar,  and  from  thence 
to  her  port  of  discharge  in  the  United  States,  with  liberty  to  pro- 
ceed to  St.  Ubes  on  the  Cape  de  Verd  islands  for  salt."  The  vessel 
arrived  at  the  Cape  de  Yerd  islands,  and  while  waiting  for  a  cargo, 
was  induced  by  the  governor  of  the  islands,  upon  a  promise  to  load 
her  earlier  than  she  could  otherwise  get  a  cargo,  to  go  to  St.  Jago 
and  Fuego,  two  other  of  the  Cape  de  Yerd  islands,  to  bring  a  cargo 
of  provisions  to  Isle  of  May.  The  captain  of  the  vessel  consented 
to  do  so,  and  was  thereby  enabled  to  obtain  her  cargo  of  salt  several 
weeks  earlier  than  could  otherwise  be  done.  The  vessel  was  after- 
ward lost  by  the  perils  insured  against ;  and  it  was  held  that  the 
trip  to  St.  Jago  was  a  deviation  which  forfeited  the  policy.  A 
Bimilar  application  of  the  principle  was  made  in  8Uv$ns  v.  Com. 
MtU.  Ins.  Co.,  26  N.  Y.  897. 

An  examination  of  the  facts  of  this  case  shows  that  it  is  clearly 
within  the  principles  laid  down  with  great  uniformity  not  only  by 
elementary  writers,  but  also  in  the  reported  cases  above  cited.  The 
imdisputed  evidence  in  the  case  shows,  that  active  preparation  for 
the  voyage  in  question  commenced  at  the  Port  of  St.  Oeorges,  on 
Jane  30, 1879,  and  continued  until  the  vessel  took  her  departure. 
On  that  day  a  captain^  specially  hired  for  the  voyage,  went  on  board. 
The  keeping  of  the  log  was  then  commenced  by  him,  and  was  con- 
tinued daily  from  that  time  until  the  occurrence  of  the  loss.  Car- 
penters were  then  at  work  on  the  tug,  fitting  her  for  the  ocean 
Voi^XLYII— 6 
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voyage.  These  preparations  continued  on  July  1  ;  on  July  2,  the 
crew  were  shipped,  and  the  captain  entered  in  the  log  the  fact  of 
his  taking  charge  of  the  vesseL  He  was  on  that  day  paid  the  agreed 
price  for  his  serrioeSy  for  the  voyagey  by  the  plaintiffs  agent.  On 
July  3d  the  preparations  for  the  Yoyage  were  continued ;  proTisions 
and  water  were  taken  on  board,  and  clearance  papers  taken  out 
from  the  custom  house  at  St  Georges,  for  a  voyage  from  that  place 
to  New  York. 

After  these  preparations  had  commenced,  and  on  July  2d,  the 
Ackermann  left  her  berth  at  St  (Georges  and  steamed  to  Hamilton, 
a  distance  of  about  twenty  miles,  and  taking  the  Elissa  Barss,  a 
schooner,  from  that  port,  in  tow,  brought  her  back  to  St  Geoiges, 
and  from  there  towed  her  out  to  sea  to  Five  Fathoms  Hole,  a  dis- 
tance of  about  five  miles  from  St  Georges.  After  casting  her  off 
the  tug  returned  to  her  berth  at  St.  Georges,  and  continued  the 
preparations  for  her  voyage  to  New  York.  On  July  3d,  after  re- 
ceiving her  clearance  papers  from  the  custom  house  at  St.  Georges, 
for  New  York,  the  tug  towed  to  sea  the  schooner  **  Hound,^* 
through  St.  Georges'  channel,  and  then  returned  to  the  interior 
waters  of  the  Bermudas,  and  proceeded  to  the  port  of  Hamilton. 
From  this  port,  after  taking  on  coal  and  a  life-boat,  she  started  for 
New  York,  through  a  long,  intricate  and  dangerous  channel,  known 
as  **  Chub  Cut,"  on  the  morning  of  July  4. 

Without  considering  the  question  as  to  whether  the  "  Chub  Out " 
channel,  as  distinguished  from  the  St.  Georges'  channel,  was  the 
usual  and  ordinary  course  for  vessels  of  the  character  and  capacity 
of  the  Ackermanfiy  to  pursue  upon  a  voyage  from  the  Bermudas  to 
New  York,  we  are  of  the  opinion  that  the  trips  performed  by  the 
tug  on  the  2d  and  3d  days  of  July,  respectively,  in  towing  out  to 
sea  the  schooners  *' Eliza  Barss^*  and  ** Round ^*  were  such 
deviation  from  the  voyage  and  perils  insured  against  as  vitiated 
her  insurance. 

That  the  voyage  actually  commenced  at  St.  Georges  on  the  3d  day 
of  July  conclusively  appears,  not  only  from  the  entries  in  the  log 
made  by  the  captain  of  the  tug,  but  also  by  the  protest  sworn  to 
before  the  United  States  commercial  agent  at  St  Georges,  July  7th, 
by  the  captain,  chief  engineer  and  seamen  of  the  Ack&rmann  after 
the  loss  had  occurred,  and  which  were  produced  in  evidence  by  the 
plaintiffs  on  the  trial. 

It  thus  appears,  that  after  the  voyage  had  actually  commenced 
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the  tug  departed  from  it,  and  taking  the  Hound  in  tow,  steamed 
in  an  opposite  direction  from  the  one  she  intended  to  pursae  upon 
her  Toyage,  and  proceeded  five  miles  to  sea,  presumably  under  hire, 
tnd  then  after  discharging  her  tow  returned  to  prosecute  the  voyage 
insured  against 

This  trip  was,  we  think,  within  all  of  the  authorities,  a  fatal 
deviation.  Whatever  contention  may  arise  over  other  questions  in 
the  case,  it  oannot,  we  think,  be  questioned  that  a  vessel  which 
leaves  the  port  of  her  departure  in  pursuit  of  the  insured  voyage, 
without  the  intention  of  returning,  has  commenced  her  voyage  in 
such  a  sense  as  to  be  protected  by  a  policy  of  insurance,  covering 
her  from  perils  during  such  voyage,  and  that  an  independent  voyage 
undertaken  by  her,  after  such  a  departure,  causes  a  forfeiture  of 
her  insurance.  Thus  it  was  held  in  Nelson  v.  Sun  MuL  Ins.  Co.^ 
71  K.  Y.  453,  where  a  vessel  was  insured  under  a  "  port  risk''  and 
▼as  swept  by  the  tide  upon  a  rock,  and  injured  while  being  towed 
oat  of  the  harbor,  that  she  was  not  protected  by  such  an  insurance; 
and  that  when  she  left  the  pier  at  which  she  had  been  moored,  the 
**port  risk  "  terminated,  and  the  **  voyage  risk,"  began* 

It  seems  to  us  that  when  the  Ackermann  left  St.  Georges  her 
^  vojrage  risk  "  clearly  commenced,  and  her  subsequent  employment 
in  towing  the  **  Hound**  to  sea  not  only  increased  the  perils,  but 
subjected  the  insurers  to  liabilities  which  they  had  not  contracted 
for.  As  was  said  in  the  case  of  KettM  v.  Wiggins^  supra,  '^  to  test 
this,  let  us  inquire  whether  the  vessel  was  at  the  risk  of  the  under- 
writers from  the  Isle  of  May  to  Fuego  and  back.  It  was  not  within 
the  terms  of  the  policy,  it  was  not  necessary  unless  it  had  become 
so  by  the  culpable  neglect  of  the  master.  Had  the  vessel  been 
lost  upon  that  voyage,  the  underwriters  could  not  have  been  held 
auswerable.  The  policy  then  had  ceased  to  protect  the  vessel,  and 
it  is  not  possible  that  any  thing  subsequent  should  restore  the  ob- 
hgations  of  the  underwriters." 

We  are  therefore  of  the  opinion  that  the  judgment  should  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

JudgmsfU  reversed. 
All  concox; 
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YiOK  Y.  Nxw  York  Cbhtbal  Ain>  Hubbov  Bivbb  Rajxboad  Oo. 

(OiN.T.m.) 

Matter  and  em^wami — raOraad — MrcaiU  not  pa§§$nffer. 


4b  smployee  of  %  nilroad,  ii»¥elliiig  from  bia  home  to  bia  post  of  duty  and  back 
upon  the  oaia  of  the oompaaj,  free  of  ehaige,  aa  atipalated  for  in  the  oon- 
tract  of  serrioe,  Sa  not  a  paaeenger,  and  tbe  oompaaj  ia  not  liable  for  bia 
death  oaoaed  while  eo  traToUing  by  the  n^ligesioe  of  a  oo-emplojee. 

ACTION  for  death  by  negligence.    The  opinion  states  the  oase. 
The  plaintiff  had  judgment  below. 

Bdward  Harris^  for  appellant. 
Wm.  8.  Oliver,  for  respondent. 

MiLLEB,  J.  The  reooyery  in  this  action  is  based  upon  the  ground 
that  at  the  time  of  the  accident,  which  resulted  in  the  death  of  the 
plaintiff's  intestate,  he  was  a  passenger  upon  the  defendant's  car 
and  not  an  employee.  This  is  the  most  important  question  arising 
upon  this  appeal,  for  if  the  deceased  was  an  employee,  and  at  the 
time  he  received  his  injury,  in  the  service  of  the  defendant,  then 
the  action  cannot  be  maintained,  and  the  6ourt  below  erred  in  re- 
fusing to  direct  a  verdict  in  favor  of  the  defendant,  as  well  as  in 
denying  the  motion  for  a  non-suit,  and  in  not  holding,  as  requested, 
that  the  deceased  was  an  employee  at  the  time  of  the  accident,  and 
also  in  not  charging  the  jury  to  that  effect  The  inquiry  then 
arises  as  to  the  position  the  deceased  occupied  in  reference  to  the 
defendant. 

The  evidence  shows  that  he  had  been  in  the  employment  of  the 
defendant,  as  a  foreman  in  its  tin-shops  at  Bochester,  prior  to  De- 
cember, 1876.  The  defendant  at  that  time  removed  its  shops  from 
Rochester  to  Buffalo,  but  before  their  removal  the  deceased  had 
left  defendant's  employment.  Many  of  the  employees  in  the  tin- 
shop  at  Bochester  continued  in  the  employ  of  the  defendant  after 
it  histd  removed  its  shops  to  Buffalo,  but  still  resided  at  Bochester. 
By  an  arrangement  made  between  them  and  the  defendant  they 
were  to  he  taken  to  Buffalo  on  Monday  morning,  and  brought  back 
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Saturday  evening  of  eveiy  week  in  the  defendants'  car.  Sometimes 
they  were  carried  in  a  baggage  car,  sometimes  in  a  passenger  car, 
and  afterward  in  a  passenger  car  called  a  shop  car,  in  which  other 
personsy  who  paid  fares,  were  permitted  to  ride.  No  fare  was  re- 
quired of  the  men  thus  employed  and  transported,  but  by  agree- 
ment a  deduction  was  made  from  their  wages  at  an  amount  fixed 
per  hour,  being  the  same  as  when  at  work,  for  the  time  they 
were  npon  the  train,  their  wages  beginning  when  they  reached  the 
shops  at  Buffalo,  and  ending  when  they  left  there.  In  the  month 
of  January,  1877,  the  deceased  applied  for  his  former  position  as 
foreman,  and  was  employed  accordingly  by  the  defendant.  He 
asked  if  he  could  go  with  the  rest  of  the  men,  and  he  was  told  he 
would  be  passed  with  the  rest  of  the  men  in  the  defendant's  shop  car* 
Upon  these  terms  he  again  commenced  working  for  the  defendant 
as  foreman  in  the  tin-shop  at  BufFalo.  The  only  pass  given  was 
one  to  the  master  mechanic,  Mr.  Gould,  under  which  all  the  men 
who  lived  at  Bochester  and  worked  in  the  shops  at  BufFalo  travelled. 
There  was  no  evidence  upon  the  trial  showing  that  the  deceased 
ever  saw  the  pass,  or  that  he  was  acquainted  with  its  contents.  He 
was  paid  for  his  work  in  accordance  with  the  arrangement  already 
stated.  It  appears  that  the  contract  for  his  employment  in  the 
tin-shops,  and  for  traveUing  between  Bochester  and  Buffalo,  while 
engaged  in  his  work,  was  one  and  the  same  contract,  made  at  the 
same  time,  and  the  whole  must  be  taken  together  as  an  entire  agree- 
ment. 

The  essence  of  the  contract  was  that  the  deceased  should  work 
for  the  defendant,  as  foreman  of  the  tin-shop,  and  in  consideration 
thereof  it  should  pay  him  a  price  fixed  per  hour,  and  should  trans- 
port him  from  his  residence  to  the  place  where  the  work  was  to  be 
done,  and  back  again,  upon  its  railroad  without  charge.  At  the 
time  of  the  accident  the  deceased  was  in  the  shop  car  of  the  defend- 
ant on  his  way  to  the  place  where  he  was  to  perform  services.  As 
his  transportation  was  a  part  of  the  contract,  he  was  there  by  virtue 
thereof  as  an  employee.  His  services  had  then  commenced  under 
the  contract ;  he  paid  no  fare  as  an  ordinary  passenger  would  have 
done,  but  was  being  transported  under  the  pass  referred  to.  Under 
these  circumstances  the  deceased  was,  at  the  time  of  the  accident^ 
in  the  car  under  the  terms  of  the  contract  made  for  the  rendition 
of  his  services,  and  not  as  a  passenger.  It  was  essential  that  he 
should  be  in  the  car,  at  the  time  and  place  of  the  accident,  to  enable 
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him  to  perform  the  contract  of  service  into  which  he  had  entered. 
But  for  this  he  would  not  have  been  there  at  the  time,  and  his 
trayelling  on  this  occasion  was  in  the  capacity  of  an  employee  and 
not  as  a  passenger.  If  two  separate  contracts  had  been  intended  to 
have  been  made,  one  for  the  services  of  the  deceased  and  the  other 
for  his  transportation,  it  is  fair  to  assume  that  the  amount  allowed 
for  his  wages  would  have  been  increased  suflSciently  to  pay  his  fare 
as  a  passenger.  Clearly  such  could  not  have  been  the  intention,  as 
the  contract  made  was  a  single  one  which  related  only  to  the  ser- 
vices of  the  deceased  and  the  compensation  he  was  to  receive  for 
the  same.  It  was  part  of  this  contract  of  service  that  he  was  to  be 
carried  to  and  from  the  place  of  his  work  every  week  on  the  def endr 
ant's  railroad,  and  on  a  train  which  was  usually  provided  for  that 
purpose.  The  right  to  go  and  return  being  inseparable  from  the 
contract  to  do  the  work,  it  is  not  obvious  that  any  valid  ground 
exists  for  claiming  that  the  deceased  was  a  passenger  and  paid  his 
own  fare. 

As  to  the  position  that  because  his  hours  of  labor  had  not  com- 
menced at  the  time  of  the  accident,  the  deceased  was  to  be  regarded 
as  a  passenger,  it  is  a  complete  answer  to  say  that  his  conveyance 
to  and  from  his  work  was  incident  to  his  employment,  and  was 
part  of  the  contract  of  service  under  which  he  was  engaged.  This 
remark  will  also  apply  to  the  position  of  the  respondent's  counsel 
that  travelling  to  the  shop  where  work  was  to  be  done  was  not  the 
beginning  of  service  but  an  act  done  to  obtain  the  service.  If  it 
was  a  part  of  the  contract  then  obviously  it  caimot  be  said  that  the 
deceased  gave  a  portion  of  his  wages  as  the  price  of  transportation 
independent  of  his  contract.  He  was  as  much  under  the  control 
of  the  defendant  when  travelling  as  any  other  employee  who  was 
transported  by  virtue  of  a  contract  with  the  company  for  his  ser- 
vices,  which  contract  provided  for  the  right  to  go  and  come  upon 
the  defendant's  cars  to  and  from  the  place  where  he  was  required 
to  work.  Although  he  had  no  particular  duty  to  discharge  while 
travelling,  yet  the  travelling  of  the  deceased  was  not  as  a  passenger 
but  as  an  employee  under  the  contract  of  service  between  him  and 
the  defendant. 

No  question  arises  upon  the  record  before  us  as  to  the  liability 
of  the  defendant  in  case  the  injury  had  been  received  outside  of  the 
contract  of  service,  and  it  is  a  sufficient  answer  to  the  suggestion 
made  in  this  respect  to  say,  that  the  accident  which  caused  the  i 
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jary  to  the  deceased  occurred  while  he  was  trayelling  for  a  purpose 
connected  with  and  within  the  scope  of  the  contract 

Some  aathorities  are  cited  in  support  of  the  position  of  the  ap- 
pellant's counsel,  which  tend  in  that  direction.  In  the  case  of 
Ra9^  Adminisirairix  y.  N.  F.  G.  &  H.  R.  R.  Co.,  5  Hun,  488; 
affirmed  in  this  court  in  74  N.  Y.  617,  the  intestate  was  killed  by 
an  accident  on  the  defendant's  road.  He  was  an  assistant  surveyor, 
employed  by  the  month,  and  had  no  duty  to  perform  in  con- 
nection with  the  running  of  the  defendant's  train,  nor  any  care  in 
reference  to  the  road.  His  death  occurred  while  being  transported 
on  defendant's  cars,  free  of  charge,  from  his  home  to  the  place 
where  he  was  to  perform  work.  There  was  no  direct  proof  that  the 
contract  provided  for  his  transportation  upon  the  road  free  of  charge, 
but  it  may  be  implied  from  the  circumstances  that  such  was  the 
understanding.  That  case  differs  from  this  in  want  of  proof  as  to 
the  precise  terms  of  the  contract  in  reference  to  the  transportation 
of  the  deceased,  but  in  principle  it  is  difficult  to  see  that  any 
distinction  exists  between  the  two  cases,  and  as  we  have  seen, 
the  contract  for  service  in  that  case  included  the  transporta- 
tion; in  this  particular  it  is  not  as  strong  in  favor  of  the  ap- 
plication of  the  doctrine  that  the  deceased  there  was  an  employee 
as  the  case  at  bar.  In  the  case  of  Russell  v.  H,  R.  R,  Co.,  17  N. 
Y.  134,  the  deceased  was  employed  to  work  under  an  arrangement 
by  which  he  was  to  be  conveyed  home  every  night  in  the  cars  in 
connection  with  which  he  was  working,  free  of  charge.  He  was 
to  be  taken  home  upon  the  gravel  train  at  night,  and  when  his 
day's  work  was  completed  he  was  under  no  further  obligation  to  do 
any  more  work  for  the  company.  Carrying  him  home  constituted 
pitft  of  his  wages.  This  case  differs  in  some  of  its  aspects  from  the 
case  at  bar,  but  it  tends  somewhat  to  sustain  the  general  rule  that 
▼hen  the  transportation  of  the  party,  free  of  charge,  constitutes 
a  port  of  the  contract  of  service,  he  is  an  employee  and  servant, 
and  not  a  passenger.  In  the  case  of  OWshannon  v.  Stony  Brook 
Railroad  Corporation,  10  Cush.  228,  it  appears  that  the  plaintiff 
▼as  a  laborer  on  the  road  and  was  conveyed  in  the  defendant's  cars 
to  and  from  the  place  of  his  work  with  the  consent  of  the  company 
for  mutual  convenience,  there  being  no  contract  between  them  as 
to  his  transportation.  He  was  injured  while  thus  on  his  way  to 
his  work,  and  the  court  says  :  ''If  the  plaintiff  was  by  the  con- 
tract of  service  to  be  carried  by  the  defendant  to  the  place  of  his 
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labor,  then  the  injury  was  reoeiyed  while  engaged  in  the  serrice  for 
which  he  was  employed,  and  so  falls  within  the  ordinary  cases  of 
serrants  sustaining  injury  from  the  negligence  of  other  serrants." 
This  case  sustains  the  doctrine  that  if  the  tra?elling  was  done  under 
the  contract  of  service,  then  the  defendant  is  not  liable,  and  bears 
directly  upon  that  question  as  presented  in  the  case  at  bar.  The 
cases  of  Seaver  y.  Boston  &  Maine  Railroad  Oo.  14  Gray,  466,  and 
Tunney  v.  Midland  Railway  (7o.,  L.  B.,  1  0.  P.  289,  aJso  sustain 
the  doctrine  contended  for  by  the  appellant's  counseL  Of  a  con- 
trary import  is  the  case  of  (yDonnett  v.  R.  Co.,  59  Penn.  St.  239, 
which  is  in  conflict  with  the  rule  which  obtains  in  this  State,  and 
is  not  sound  law. 

There  is  no  doubt  of  the  general  rule  that  the  master  can  only 
set  up  the  relation  of  master  and  servant  as  a  defense  to  an  action 
of  a  servant  where  the  injuries  were  received  while  engaged  in  his 
employment.  If  the  master's  negligence  is  a  matter  extraneous  to 
his  specific  emplojrment,  or  if  the  injury  be  received  at  a  time 
when  the  servant  is  not  engaged  in  his  duties,  then  the  servant  oc- 
cupies the  position  or  status  of  a  stranger.  But  this  rule  has  no 
application  when  by  the  terms  of  the  contract,  expressed  or  im- 
plied, it  appears  that  travelling  on  the  cars  constitutes  a  part  and 
portion  of  the  contract  of  service.  In  such  a  case,  we  think,  the 
person  injured  must  be  regarded  as  a  servant  or  employee  and  the 
company,  in  whose  employment  he  is  at  the  time  engaged,  is  not 
responsible  for  the  injury. 

It  follows  that  the  ju4^  upon  the  trial  erred  in  the  various  ml-' 
ings  referred  to.  As  the  judgment  must  be  reversed  on  this  ground, 
it  is  not  necessary  to  consider  the  other  questions  raised. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  oosts 

to  abide  the  event. 

Judgment  revmrsed, 

AU  concur,  except  Davvobth  and  Finch,  JJ.,  dissenting. 
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(96  V.  T.  m.) 
SMenee — deehraUans  —  reagetkB. 

Dedamtioiui  made  by  a  person  fatally  ix^ared  by  a  railway  train,  half  an  hoar 
after  the  aoddent,  as  to  the  circamstances  of  the  occarrence,  are  inoompe^ 
tent  in  favor  of  his  administrator  in  an  action  of  damages  for  n^ligent  kill- 
ing. 

ACTION  of  damages  for  death  by  negligence.     The  opinion  statefl 
the  case.    The  plaintiff  had  judgment  below. 

Bdward  Harris,  for  appellant. 
Wm.  3.  Oliver,  for  respondent. 

Earl,  J.  The  intestate  came  to  his  death  from  injuries  receiyed 
on  defendant's  railroad  in  the  city  of  Bochestery  near  midnight, 
July  1, 1876.  He  was  an  educated  deaf-mute,  intelligent,  and  in 
possession  of  all  his  faculties,  except  that  of  speech  and  hearing. 
He  was  familiar  with  the  railroad  at  the  place  where  he  was  injured; 
and  was  probably  attempting  to  cross  the  railroad  on  his  way  home 
at  the  time  he  was  struck  by  an  engine  and  fatally  injured.  No  one 
saw  the  accident;  but  the  theory  of  the  plaintiff  is,  t)iat  as  he  ap- 
proached the  railroad  tracks,  a  freight  train  came  from  the  east, 
and  he  waited  for  that  to  pass,  and  then  started  to  cross  the 
track  and  was  struck  by  an  engine  backing  in  the  same  direc- 
tion at  a  distance  of  about  fifty  feet  in  the  rear  of  the  train.  The 
manner  of  the  accident,  and  whether  it  was  caused  solely  by  the 
negligence  of  the  defendant,  without  any  contributory  negligence 
on  the  part  of  the  intestate,  were  matters  of  controversy  at  the  triaL 
The  eyidence  to  support  the  theory  of  the  plaintiff  was  all  circum- 
stantial, except  declarations  of  the  intestate  which  were  read  in 
eyidence. 

Shortly  after  the  passage  of  the  train  and  the  engine,  the  groans 
01  the  intestate  were  heard,  and  he  was  found  lying  upon  the  south- 
erly-oi  outer  track  of  the  railroad,  about  fifteen  feet  from  the  side- 
walk, badly  bruised  and  mangled.  He  was  soon  removed  to  the 
sidewalk,  and  afterward  to  the  hospital,  where  he  died  in  about 
Vol.  XLVII  —  6 
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three  hours.  After  he  was  remoyed  to  the  sidewalk^  his  brother,, 
also  a  deaf*mate,  was  sent  for  ;  and  about  thirty  minutes  after  the 
accident  he  there  obtained  from  him,  by  signs,  the  declara- 
tions the  reception  of  which  in  evidence  are  complained  of  as  error. 
He  was  produced  by  plaintifF  as  a  witness  and  was  asked,  "what 
did  he  tell  you?''  To  this  defendant's  counsel  objected,  on  the 
grounds  '^  (1)  that  the  declarations  of  the  deceased  are  incompetent, 
(2)  that  it  is  no  part  of  the  res  gestae^  (3)  that  whatever  the  conver- 
sation may  have  been,  it  took  place  at  a  time  considerably  subse- 
quent to  the  time  of  the  injury,  at  a  place  other  than  where  the 
injury  occurred,  (4)  that  the  evidence  is  inadmissible  for  any  pur- 
pose." The  court  overruled  the  objections,  and  the  defendant's 
counsel  excepted.  The  counsel  further  objected  to  the  reception 
of  the  evidence,  *'  upon  the  ground  that  the  declarations  of  the 
deceased  are  not  competent  for  the  purpose  of  establishing  either 
negligence  on  the  part  of  the  defendant,  or  absence  of  negligence 
on  the  part  of  the  deceased."  The  court  overruled  the  objection, 
and  defendant's  counsel  again  excepted.  The  witness  then  answered: 
''John  said  he  got  hit.  John  said  there  was  a  long  train,  that  he 
stood  waiting  for  it  to  go,  and  an  engine  followed  and  struck  him.'^ 
The  counsel  in  objecting  to  this  evidence,  and  the  court  in  ruling 
upon  the  objections,  must  have  known  what  evidence  was  sought 
to  be  elicited  by  the  question,  as  the  case  had  before  been  tried,, 
and  the  same  evidence  had  been  given.  19  Hun,  69.  It  is  not 
disputed  that  this  evidence  was  quite  material,  and  we  cannot  say 
that  it  was  not  very  damaging  to  the  defendant  upon  a  vital  issue. 
Was  it  competent  ?    We  think  not. 

The  claim  that  the  declarations  can  be  treated  as  part  of  the  r«» 
gesta  is  not  supported  by  authority  in  this  State.  The  res  gesia^ 
speaking  generally,  was  the  accident.  These  declarations  were  no 
part  of  that  —  were  not  made  at  the  same  time,  or  so  nearly  con* 
temporaneous  with  it  as  to  characterize  it,  or  throw  any  light  upon 
it.  They  are  purely  narracive,  giving  an  account  of  a  transaction 
not  partly  past,  but  wholly  past  and  completed.  They  depend  for 
their  truth  wholly  upon  the  iiccuracy  and  reliability  of  the  deceased, 
and  the  veracity  of  the  witness  who  testified  to  them.  Nothing 
was  then  transpiring  or  evident  to  any  witness  which  could  confirm 
the  declarations  or  by  which  upon  cross-examination  of  the  witness 
testifying,  or  by  the  examination  of  other  witnesses,  the  truth  of 
the  declarations  could  be  tested. 
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It  is  not  easy  always  to  determine  when  declarations  may  be  re- 
ceived as  part  of  a  res  gesta,  and  the  cases  upon  this  subject  in  this 
country  and  in  England  are  not  always  in  harmony.  The  case  of 
OommonweaUh  v.  McPike,  3  Oush.  181;  50  Am.  Dec.  727,  and  In- 
surance Company  y.  MoeUyy  8  Wall.  397^  are  extreme  cases  upon 
one  side,  and  would  j  ustify  the  reception  of  these  declarations.  The 
case  of  Reffina  v.  Bedingfield^  14  Cox  Gr.  Cas.  341,  is  an  ex- 
treme case  upon  the  other  side,  and  goes  much  further  than 
would  be  needed  to  justify  the  exclusion  of  these  declarations. 
That  case  was  decided  bv  Lord  Ohief  Justice  Oogkbubk  after 
consulting  with  Field  and  Makisty,  JJ.,  and  aroused  much 
discussion  and  criticism  in  England.  14  Am.  Law  Rev.  817; 
15  id.  71. 

The  rule  as  to  tm  geetm  laid  down  in  OammonweaUh  v.  McPike^ 
has  since  been  limited,  and  very  properly  applied  in  other  cases  in 
that  State.  In  Lund  t.  Ikfngsbaraugh,  9  Gush.  36,  in  yiew  of  the 
frequent  recurrence  of  questions  in  regard  to  the  admission  of 
declarations  claimed  to  be  part  of  some  res  geskh  the  court  undertook 
to  set  forth  and  illustrate  with  some  particularity  the  principles  and 
tests  by  which  such  questions  must  be  determined^  and  among 
other  things  said:  ''  When  the  act  of  a  party  may  be  given  in  evi- 
dence, his  declarations  made  at  the  time,  and  calculated  to  eluci- 
date and  explain  the  character  and  quality  of  the  act,  and  so  con- 
nected with  it  as  to  constitute  one  transaction,  and  so  as  to  derive 
credit  from  the  act  itself,  are  admissible  in  evidence.  The  credit 
which  the  act  or  fact  gives  to  the  accompanying  declarations  as  a 
part  of  the  transaction,  and  the  tendency  of  the  contemporary 
declarations  as  a  part  of  the  transaction  to  explain  the  particular 
fact  distinguish  this  class  of  declarations  from  mere  hearsay  ; "  and 
farther  :  ''  Such  a  declaration  derives  credit  and  importance  Jis 
forming  a  part  of  the  transaction  itself,  and  is  included  in  the  sur- 
rounding circumstances  which  may  always  be  given  in  evidence  to 
the  jury  with  the  principal  fact.  There  must  be  a  main  or  princi- 
pal fact  or  transaction;  and  only  such  declarations  are  admissible 
as  grow  ^out  of  the  principal  transaction,  illustrate  its  character, 
are  contemporary  with  it,  and  derive  some  degree  of  credit  from 
it"  In  CommonweaUh  v.  ffackeiiy  2  Allen,  136,  upon  a  trial  for 
murder,  a  witness  testified,  that  at  the  moment  the  fatal  stiibs  were 
given,  he  heard  the  victim  cry  out,  ''I  am  stabbed,"  and  he  at  once 
went  to  him  and  reached  him  within  twentv  seconds  after  that,  and 
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then  heard  him  say,  '*  I  am  crtabbed  —  lam  gone  —  Dan  Hackett 
has  stabbed  me"  This  evidence  was  held  competent  as  part  of  the 
res  gesta,  Bigelow^  0.  J.^  speaking  of  this  evidence,  said:  ^If 
it  was  a  narrative  statement,  wholly  unconnected  with  any  trans- 
action or  principal  fact,  it  would  be  clearly  inadmissible.  But  such 
was  not  its  character.  It  was  uttered  immediately  after  the  alleged 
homicidal  act,  in  the  hearing  of  a  person  who  was  present  when  the 
mortal  stroke  was  given,  who  heard  the  first  words  uttered  by  the 
deceased,  and  who  went  to  him  after  so  brief  an  interval  of  time 
that  the  declarations*  or  exclamations  of  the  deceased  may  fairly  be 
deemed  a  part  of  the  same  sentence  as  that  which  followed  instantly, 
after  the  stab  with  the  knife  was  inflicted.  It  was  not  therefore  an 
abstract  or  narrative  statement  of  a  past  occurrence,  depending  for 
its  force  and  efFect  solely  on  the  credit  of  the  deceased,  unsupported 
by  any  principal  fact,  and  receiving  no  credit  or  significance  from 
the  accompanying  circumstances.  But  it  was  an  exclamation  or 
statement  contemporary  with  the  same  transaction,  forming  a 
natural  and  material  part  of  it,  and  competent  as  being  original 
evidence  in  the  nature  of  res gestcs"  The  learned  judge  also  said 
that  the  rule  which  renders  res  gestm  competent  has  been  often 
loosely  administered  by  courts  of  justice  so  as  to  admit  evidence  of 
a  dangerous  and  doubtful  character  ;  and  that  the  tendency  of  re- 
cent decisions  has  been  to  restrict  within  the  most  narrow  limits 
this  species  of  testimony ;  and  that  that  court  was  disposed  to  ap- 
ply the  rule  strictly,  and  to  exclude  every  thing  which  did  not 
clearly  come  within  its  just  and  proper  limitations.  In  these  cases 
(the  last  two)  I  think  the  rule  under  consideration  was  correctly 
laid  down  and  applied,  and  properly  defined  and  limited.  In  Boeh- 
weU  V.  Taylor,  41  Oonn.  55,  the  rule  was  laid  down  thus :  "  To 
make  declarations  on  this  ground  admissible,  they  must  not  have 
been  mere  narratives  of  past  occurrences,  but  must  have  been  made 
at  the  time  of  the  act  done  which  they  are  supposed  to  characterise, 
and  have  been  well  calculated  to  unfold  the  nature  and  quality  of 
the  acts  they  were  intended  to  explain ;  and  to  so  harmonize  with 
them  as  to  constitute  a  single  transaction.''  In  ffanovsr  Railroad 
Company  v.  Coyle,  55  Penn.  St  396,  the  action  was  against  a  rail- 
road company  for  injuring  the  plaintiff  by  negligence  ;  and  the  trial 
court  admitted  declarations  of  the  engineer  by  whose  negligence  the 
plaintiff  was  injured,  made  at  the  time  of  the  injury  as  part  of  the 
res  gesta;  and  it  was  held  that  they   were  properly  admitted. 
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AosTBWy  J.,  writing  the  opinion  and  speaking  of  the  declaration  of 
the  engineer,  said:  **  It  was  made  at  the  time  of  the  accident,  in 
yiew  of  goods  strewn  along  the  road  by  the  breaking  of  the  boxes ; 
and  seems  to  have  grown  directly  oat  of  and  immediately  after  the 
happening  of  the  fact.  The  negligence  complained  of  being  that 
that  of  the  engineer  himself,  we  cannot  say  that  his  declarations, 
made  upon  the  spot,  at  the  time,  and  in  view  of  the  effects  of  his 
condact,  are  not  evidence  against  the  company  as  a  part  of  the  very 
transaction  itself. '^ 

Without  further  calling,  attention  to  cases  outside  of  this  State, 
I  will  now  refer  to  a  few  cases  decided  by  this  court  in  further  il- 
lustration of  this  rule.  In  Moore  y.  Meaeham,  10  N.  Y.  207,  the 
plaintiff  sought  to  show  his  own  declarations,  while  performing,  or 
endeavoring  to  perform,  his  agreement,  for  the  purpose  of  charac- 
terizing the  agreement  itself,  and  these  were  held  incompetent. 
Gray,  J.,  writing  the  opinion,  said:  ^^Tbe  general  rule  is  that 
declarations,  to  become  a  part  of  the  res  gesice,  must  accompany 
the  act  which  they  are  supposed  to  characterize,  and  must  so  har- 
monize as  to  be  obviously  one  transaction.''  In  Luby  t,  ff,  B.  R. 
Oo,y  17  N.  T.  131,  the  action  was  for  alleged  negligence  in  running 
a  railroad  car,  drawn  by  horses,  against  the  plaintiff  in  one  of  the 
streets  of  the  city  of  New  Tork.  Upon  the  trial  he  was  allowed  to 
prove,  that  immediately  after  the  accident,  a  policeman  arrested 
the  driver  of  the  car,  and  that  upon  arresting  him,  as  he  was  get- 
ting off  the  car,  and  out  of  the  crowd  which  surrounded  him,  he 
asked  why  he  did  not  stop  the  car  ;  to  which  the  driver  replied  that 
the  brake  was  out  of  order.  This  evidence  was  objected  to  on  the 
part  of  the  defendant.  The  plaintiff  recovered  a  judgment  which 
mis  affirmed  by  the  Supreme  Court  at  General  Term.  The  de- 
fendant than  appealed  to  this  court,  and  the  judgment  was  reversed 
im  two  grounds  —  (1),  because  proof  of  the  arrest  was  allowed ;  (2), 
because  the  declaration  of  the  driver  was  received.  Upon  the  lat- 
ter ground,  Ookstock,  J.,  writing  the  opinion,  said  :  '^  The  dec- 
larations of  an  agent  or  servant  do  not,  in  general,  bind  the  princi- 
paL  Where  his  acts  wiU  bind,  his  statements  and  admissions 
respecting  the  subject-matter  of  those  acts  will  also  bind  the  prin- 
cipal if  made  at  the  same  time,  and  so  that  they  constitute  a  part 
of  the  r$$g$$ta.  To  be  admissible  they  must  be  in  the  nature  of 
original  and  not  hearsay  evidence.  They  must  constitute  the  fact 
to  be  proved,  and  must  not  be  the  mere  admission  of  some  other 
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fact.  They  mast  be  made  not  only  dnring  the  continuance  of  the 
agency,  bat  in  regard  to  a  transaction  depending  at  the  yery  time ; " 
and  farther :  ^^lie  dechuration  was  no  part  of  the  driyer^s  act»  for 
which  the  defendants  were  sued.  It  was  not  made  at  the  time 
of  the  act,  so  as  give  it  quality  and  character.  The  alleged  wrong 
was  complete,  and  the  driyer,  when  he  made  the  statement,  was 
only  endeayoring  to  account  for  what  he  had  done. "  In  Hamilton  y. 
li.  F.  C.  R.  Co.y  51  N.  Y.  100,  the  plaintiff  was  ejected  from 
the  cars  of  the  defendant  on  his  way  from  TTtica  to  Albany,  at  St 
Johnsyille,  by  the  conductor,  because  he  did  not  then  haye  a  ticket 
and  was  unwilling  to  pay  his  fare.  He  then  paid  his  fare  under 
protest  and  re-entered  the  car  and  went  to  Albany.  Shortly  after 
reaching  Albany  he  went  to  the  conductor,  and  with  the  assistance 
of  the  person  who  had  acted  as  conductor  west  of  TTtica,  satisfied 
him  that  he  had  paid  his  fare,  whereupon  the  conductor  refunded 
the  fare  to  him;  and  he  was  allowed  to  proye,  against  the  objection 
of  the  defendant,  a  conyersation  then  had  between  him  and  the 
conductor,  in  which  the  latter  applied  to  him  yery  shnderous  and 
abusiye  epithets,  as  a  part  of  the  res  gesta.  The  Commission  of 
Appeals  held  that  that  eyidence  was  erroneously  receiyed,  and  re- 
yersed  the  judgment  and  granted  a  new'  trial,  holding  that  that 
conyersation,  although  it  took  place  at  the  time  the  conductor 
refunded  the  fare,  was  not  part  of  the  res  gesta,  in  a  suit  to  recoyer 
damages  for  being  ejected  from  the  cars  at  St.  Johnsyille.  In 
Whitaker  y.  Eighth  Ave.  S.  Co.,  51  N.  Y.  295,  the  action  was 
brought  to  recoyer  damages  for  an  injuiy  caused  by  the  willful  act 
of  one  of  the  defendant's  car  driyers  in  running  one  of  its  cars 
against  the  plaintiff,  and  throwing  him  into  an  excayation  by  the 
side  of  track ;  and  the  plaintiff,  in  order  to  sustain  his  allegation  of 
the  driyer's  intention  to  do  him  an  injuiy,  was  permitted  to  proye 
by  a  witness  that  immediately  after  the  car  passed  he  heard  the 
driyer  cursing  and  damning  the  plaintiff,  saying,  "  Let  him  fall  in 
and  be  killed."  The  trial  judge  held  that  the  declaration  was  a 
part  of  the  res  gesta,  and  therefore  admissible.  The  eyidence  was 
objected  to  on  the  part  of  the  defendant,  and  the  Commission  of 
Appeals  decided  that  it  was  error  to  receiye  it;  and  for  that  and 
other  reasons  reyersed  the  judgment  and  granted  a  new  trial,  hold- 
ing that  the  declaration  made  by  the  driyer  after  the  car  had  passed, 
and  the  injury  was  done,  was  no  part  of  the  res  gesta.  In  People 
y.  Davis,  56  N.  Y.  95,  upon  an  indictment  under  the  statute 
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against  abortions,  the  woman  upon  whose  person  the  abortion  was 
attempted  being  dead,  the  district  attorney  was  permitted  to  proye 
that  she  went  away  with  the  defendant  in  a  buggy,  and  returned 
in  the  night,  and  what  on  her  return  she  said  to  a  witness  had  been 
done  and  said  to  her  by  the  doctor  who  performed  the  operation 
upon  the  alleged  procurement  of  the  defendant.  This  evidence 
was  objected  to  on  the  part  of  the  defendant,  and  the  Qeneral  Term 
reTersed  the  judgment  of  conviction  by  the  Oyer  and  Terminer. 
The  case  was  then  brought  into  this  court  by  writ  of  error  on 
behalf  of  the  people ;  and  the  decision  at  the  Qeneral  Term  was 
affirmed,  this  court  holding  that  the  declarations  proved  were 
simply  a  narrative  of  a  past  transaction,  and  not  competent  as  part 
of  the  res  gesta.  Qboyer,  J.,  writing  the  opinion  of  the  court, 
said:  ^'In  this  case  the  thing  done,  or  res  gesim,  was  at  the  doctor's 
office  in  another  town,  and  it  is  clear  that  its  narration  by  the 
deceased  was  no  part  of  that  thing.  Any  thing  said  accompanying 
the  performance  of  an  act,  explanatoiy  thereof,  or  showing  its  pur- 
pose or  intention,  when  material,  is  competent  as  a  part  of  the  act. 
But  when  the  declarations  offered  are  merely  narratives  of  past 
occurrences  they  are  incompetent.  That  is  precisely  this  case. 
The  declarations  given  in  evidence  were  a  mere  statement  of  what 
had  been  done  at  the  doctor's  office,  and  not  any  part  of  what  was 
then  done,  and  therefore  no  part  of  the  res  gesta  ;  "  and  speaking 
of  the  case  of  the  Ins*  Co,  v.  Mosieyy  suproy  he  said  that  the  doctrine 
as  to  what  may  be  regarded  as  a  part  of  the  res  gesta  was  certainly 
carried  to  its  utmost  limit  in  that  case  by  the  majority  of  the  court. 
And  he  further  very  appropriately  said  :  '^  The  length  of  time 
between  the  act  and  its  subsequent  narration  by  one  of  the  actors  I 
do  not  regard  as  material.  The  question  is,  did  the  proposed 
declaration  accompany  the  act,  or  was  it  so  connected  therewith  as 
to  constitute  a  part  of  it?  If  so,  it  is  a  part  of  the  res  gesta  and 
competent ;  otherwise,  not." 

In  Tilsan  v.  TerwilKger,  56  N.  Y.  273,  Folgeb,  J.,  lays  down 
the  rule  as  to  rM  gesta  declarations  as  follows:  ^^  to  be  a  part  of  the 
res  gesta  they  must  be  made  at  the  time  of  the  act  done,  which 
they  are  supposed  to  characterize;  they  must  be  calculated  to 
anfold  the  nature  and  quality  of  the  acts  which  they  are  intended 
to  explain ;  they  must  so  harmonize  with  those  facts  as  to  form  one 
transaction.  There  must  be  a  transaction  of  which  they  arc  con* 
tidered  a  part ;  they  must  be  concomitant  with  the  principal  act, 
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and  80  connected  with  it  as  to  be  regarded  as  the  result  and  con- 
sequence of  co-existing  motives."  In  Casey  v.  N.  T.  C.  S  H.  IL  IL 
Co.y  78  N.  Y.  518,  it  was  held,  as  stated  in  the  head-note,  that  ^  the 
testimony  of  a  witness  as  to  what  occurred  after  the  accident  was 
competent  as  part  of  the  rt%  gesta  ;  but  it  was  so  held  for  the  reason 
that  the  occurrences  there  referred  to  constituted  a  part  of  the  trans- 
action. A  child  had  been  run  oyer,  and  on  the  trial  a  police  officer, 
who  went  to  the  place  of  the  accident  immediately  after  the  child 
was  killed,  and  found  the  child  under  the  wheels  of  the  car,  was 
permitted  as  a  witness  for  the  plaintiff  to  state  what  the  engineer 
in  charge  of  the  engine  said  and  did  in  extricating  the  body  of  the 
child  from  under  the  wheels  of  the  car.  The  evidence  was  clearly 
competent  as  a  part  of  the  tm  gestmj^ 

The  counsel  for  the  plaintiff,  in  his  argument  before  us  to  justify 
this  evidence,  cited  but  two  cases  from  the  reports  of  this  State. 
Swift  V.  Mas9.  Mut.  Life  Ins.  Co.,  63  N.  Y.  186 ;  s.  c,  20  Am.  Bep. 
522  ;  and  Sehnicker  v.  People,  88  N.  Y.  192.  In  the  first  case  it 
was  held  that  in  an  action  upon  a  policy  of  life  insurance,  issued 
upon  the  life  of  one  person  for  the  benefit  of  another,  evidence  of 
declarations  made  to  third  parties  by  the  insured  at  a  time  prior  to, 
and  not  remote  from,  that  of  his  examination  and  in  connection 
with  facts,  or  acts,  exhibiting  his  then  state  of  health  (for  instance, 
declarations  made  by  him  when  apparently  ill,  as  to  the  nature  or 
cause  of  his  illness)  is  competent  upon  the  question  as  to  the  truth- 
fulness of  statements  made  by  him  to  the  examining  physician,  as 
to  his  knowledge  that  he  had,  or  had  not  had,  a  certain  disease,  or 
symptoms  of  it.  It  is  difficult  to  perceive  how  any  thing  decided 
in  that  case,  or  stated  in  the  opinion  of  the  court,  can  have  any 
material  bearing  upon  this.  In  the  second  case,  Sehnicker  was  in- 
dicted for  the  offense  of  taking  a  woman,  unlawfully  against  her 
will,  with  the  intent  to  compel  her  by  force,  menace,  or  duress  to 
be  defiled.  The  evidence  tended  to  show  that  the  prosecutrix  went 
to  a  house  of  prostitution  kept  by  the  prisoner,  not  knowing  the 
character  of  the  house,  for  the  purpose  of  obtaining  employment 
*  as  a  domestic ;  that  the  prisoner  detained  her  there  by  exciting  her 
fears  that  if  she  left  she  would  be  arrested,  and  by  keeping  the 
outer  door  locked ;  that  the  prisoner  plied  her  daily  with  solicitations 
to  consent  to  the  defilement  of  her  person,  but  she  refused  ;  that 
finally  the  prisoner  told  her  to  go  up-stairs  with  a  man,  and  upon 
her  refusal,  opened  the  door  of  the  room  where  she  was  and  shoyed 
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her  into  the  hall,  whereupon  she  went  np-stairs  to  her  room,  and 
in  a  half  hour  after  a  man  called  the  "  boss  "  came  to  her  room  with 
another  man  and  left  him  there,  and  this  man  by  force  defiled  her  ; 
and  it  was  held  that  the  eyidence  as  to  what  occurred  in  the  room 
of  the  prosecutrix  was  properly  received ;  that  the  occurrence  was 
part  of  the  res  gesta,  and  might  reasonably  be  inferred  to  haye  been 
in  pursuance  of  the  scheme  of  the  prisoner  to  subject  the  prosecu- 
trix to  defilement.  Judge  Akdbews,  writing  the  opinion  of  the 
court,  said  :  ^'  We  think  the  eyidence  was  competent.  It  was  so 
closely  connected  in  point  of  time  with  the  direction  of  the  prisoner, 
that  the  prosecutrix  should  go  to  her  room  with  a  man,  as  to  con- 
stitute a  part  of  the  res  geaim,  and  what  followed  might  reasonably 
be  inferred  to  haye  been  in  pursuance  of  the  scheme  of  the  prisoner 
to  subject  the  prosecutrix  to  defilement.''  That  case  furnishes  no 
support  for  the  claim  of  the  plaintiff  that  the  declarations  in  this 
case  were  properly  received. 

I  have  now  called  attention  to  the  principal  authorities  in  this 
State,  upon  the  doctrine  of  resgeaia  evidence,  and  I  have  examined 
aU  the  other  cases  which  have  been  reported  in  this  State  relating 
to  the  doctrine,  and  I  confidently  assert  that  there  is  no  authority 
in  this  State  for  holding  that  this  evidence  was  competent.  Here 
therM  geHa^  strictly  and  accurately  speaking,  was  not  the  fact  that 
the  intestate  was  injured,  nor  the  fact  that  he  was  injured  by  coming 
in  collision  with  the  engine.  These  facts  were  apparent  and  undis- 
puted. But  the  point  of  inquiry  was,  how  he  came  to  be  hit  by  the 
engine,  with  the  view  of  ascertaining  whether  the  accident  was  solely 
due  to  the  negligence  of  the  defendant,  or  partly,  or  wholly  due  to 
the  negligence  of  the  intestate.  The  manner  of  the  accident  was 
therefore  the  ree  gesta  to  be*  inquired  into  ;  and  these  declarations 
made  after  the  accident  had  happened,  after  the  train  had  passed 
from  sight  and  the  whole  transaction  had  terminated,  were  no  part 
of  that  res  geskt,  had  no  connection  with  it,  and  were  purely  narra- 
tive. It  has  been  well  said,  that  res  gesta  must  be  a  rM  gesta  that 
has  something  to  do  with  the  case,  and  then  the  declaration  must 
have  something  to  do  with  the  res  gesta.  It  cannot  be  said  that 
these  declarations  were  in  such  manner  connected  with  the  res  gesta 
as  to  constitute  one  transaction  so  that  they  and  the  res  gesta  were 
parts  of  the  same  transaction.  They  were  not  made  under  such 
dnmmstanoea  that  they  are  in  any  way  confirmed  by  the  res  gesta, 
nd  they  had  no  relation  to  what  was  then  present,  or  had  just 
Vol.  ILVn— 7 
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gone  by.  Suppose  the  intestate  had  been  found  at  that  point  with 
u  mortal  wound  fmhly  inflicted  by  some  person;  and  he  had  charged 
that  an  indiyidual,  naming  him,  had  thirty  minutes  before  caased 
the  wound ;  would  that  declaration  have  been  competent  upon  the 
trial  of  the  }>erson  thus  charged  with  the  murder  ?  Clearly  not, 
within  principles  laid  down  in  the  cases  which  I  have  cited.  Sup- 
pose in  this  case  the  person  had  been  found  there  with  a  woand 
upon  his  head  ;  and  he  had  stated  that  the  engineer  upon  one  of 
these  engines  had  struck  him  as  the  engine  passed,  and  the  engineer 
had  been  upon  trial  for  the  offense ;  would  the  declaration  have 
been  competent  ?  It  makes  no  difference  that  the  intestate  had 
died,  and  could  not  therefore  be  called  as  a  witness.  If  theee 
declarations  were  competent,  they  would  have  been  no  less  compe- 
tent if  he  had  surrived  and  brought  the  action  himself,  and  had 
been  a  witness  upon  the  triaL  Suppose  the  engineer  upon  the 
engine  which  struck  the  defendant  had,  at  the  precise  time  when 
these  declarations  were  made,  also  made  declarations  either  &vor- 
able  or  unfavorable  to  the  defendant,  could  they  have  been  given 
in  evidence  as  a  part  of  the  res  ge$ta  f  In  view  of  the  authorities 
which  I  have  cited,  that  will  not  be  claimed,  and  yet  if  these 
declarations  were  competent,  those  made  at  the  same  time  by  the 
engineer  would  have  been  competent ;  and  this  illustrates,  too,  how 
important  it  is  that  a  correct  rule  upon  this  subject  should  be  laid 
down  in  this  case* 

This  evidence  cannot  be  received  upon  the  theory  that  there  is  a 
vei7  strong  probability  that  the  declarations  made  by  the  intestate 
were  true.  The  probability  would  have  been  equally  strong  if  they 
had  been  made  several  hours  later  when  he  was  removed  to  the 
hospital  The  probability  is  that  as  he  neared  his  death,  he  wotdd 
have  told  the  truth,  if  he  said  any  thing  about  it.  The  same  may 
be  said  of  many  statements  not  under  oath.  They  are  frequently 
made  under  such  circumstances  as  entitle  them  to  very  great,  and 
frequently  to  implicit  confidence  ;  and  yet  they  do  not  answer  the 
requirements  of  the  law  —  that  a  party  prosecuted  shall  be  con- 
fronted with  the  witnesses,  shall  have  an  opportunity  of  crosa- 
cxamination,  and  that  the  evidence  against  him  shall  be  given 
under  the  test  and  sanction  of  a  solemn  oath.  Declarations  which 
are  received  as  part  of  the  res  gesia  are  to  some  extent  a  departure 
from  or  an  exception  to  the  general  rule  ;  and  when  they  are  so  far 
separated  from  the  act  which  they  are  alleged  to  characterize  tliat 
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they  are  not  part  of  that  act  or  interwoyen  into  it  by  the  surround- 
ing circumstances  so  as  to  receive  credit  from  it  and  from  the  sur- 
rounding circumstances,  they  are  no  better  than  any  other  unsworn 
statements  made  under  any  other  circumstances.  They  then  depend 
entirely  upon  the  credit  of  the  person  making  them  and  of  the  per- 
sons who  testify  to  them,  and  hence  are  of  no  more  value  as  evi- 
dence in  a  legal  proceeding  than  the  unsworn  declarations  of  a  per- 
son under  any  other  circumstances. 

Even  dying  declarations  are  not  received  in  civil  actions  unless 
part  of  the  res  gesta.  Such  declarations  made  in  the  immediate 
presence  of  death,  under  the  most  solemn  circumstances,  when  all 
motive  to  pervert  the  truth  may  be  supposed  to  have  ceased  to 
operate,  are  received  only  in  trials  for  homicide  of  the  declarant  in 
cases  where  the  death  of  the  deceased  is  the  subject  of  the  charge, 
and  the  circumstances  of  the  death  are  the  subject  of  the  dying 
declarations.  It  is  said  that  the  reasons  for  thus  restricting  the 
rule  may  be  that  credit  is  not  in  all  cases  due  to  the  declarations  of 
a  dying  person,  for  his  body  may  survive  the  powers  of  his  mind ; 
or  his  recollection,  if  his  senses  are  not  impaired,  may  not  be  per- 
fect ;  or  for  tlie  sake  of  ease,  and  to  be  rid  of  the  importunity  and 
annoyance  of  those  around  him  he  may  say,  or  seem  to  say,  what- 
ever they  may  choose  to  suggest.  The  rule  admitting  dying  dec- 
larations as  thus  restricted  stands  only  upon  the  ground  of  the 
public  necessity  of  preserving  the  lives  of  the  community  by  bring- 
ing man-slayers  to  justice.     Qreenl.  Ev.,  §  156. 

There  is  no  middle  ground  for  receiving  declarations  of  this 
character — that  is,  they  must  be  received  either  as  dying  declara- 
tions or  as  declarations  forming  part  of  the  res  geeta. 

But  it  is  said  that  although  this  evidence  may  have  been  incom- 
petent to  show  how  the  accident  happened,  it  was  competent  to  ex- 
plain the  condition  of  the  intestate  at  the  time  he  made  the  decla- 
rations. It  \&  clear  however  that  they  were  not  received  for  that 
purpose.  There  was  no  dispute  about  his  condition.  It  was  not 
questioned  that  he  was  badly  mangled  and  bruised,  and  that  his  in- 
juries were  received  upon  the  defendant's  railroad  by  contact  with 
one  of  its  engines ;  and  so  far  as  the  declarations  tended  to  show 
that  he  was  simply  hit  by  an  engine  and  received  his  injuries  in 
that  way,  they  were  wholly  unnecessary  and  immaterial.  The  sole 
point  of  the  evidence  was  to  show  that  he  approached  the  track, 
waited  for  a  long  train  to  pass,  and  then,  in  attempting  to  cross  the 
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track,  was  stmck  by  an  engine  backing  in  the  same  direction,  thus 
making  a  question  for  the  jury  as  to  the  contribntoiy  negligence  on 
his  part  For  that  purpose  the  evidence  was  incompetent,  and  that 
was  the  sole  purpose,  manifestly,  for  which  it  was  offered  or  re- 
ceiyed.  Suppose  the  intestate  had  been  found  there  with  a  mortal 
stab  inflicted  half  an  hour  before,  and  he  had  said,  **  I  am  stabbed, 
John  Doe  did  it  I "  and  the  eyidence  had  been  objected  to  and  re- 
ceiyed,  would  it  haye  been  an  answer  to  say  that  it  was  competent 
to  show  his  then  present  condition,  and  that  the  whole  eyidence 
should  not  therefore  haye  been  excluded  ?  The  stab  would  haye 
been  apparent,  and  the  declarations  wholly  immaterial  and  un- 
necessary to  show  it,  and  the  sole  purpose  and  effect  of  tbe  evi- 
dence would  have  been  to  show  who  the  murderer  was.  So  here 
the  evidence  was  given  for  the  sole  purpose  of  showing  what  took 
place  at  the  time  the  intestate  was  injured,  and  not  for  the  pur- 
pose of  characterizing  his  condition  at  the  time  he  spoke. 

We  are  therefore  of  opinion  that  an  important  rule  of  evidence 
was  violated  in  receiving  these  declarations,  and  that  upon  that 
ground  the  judgment  should  be  reversed  and  a  new  trial  granted. 

Judgment  reversed. 

All  concur,  except  Bapallo,  J.,  not  voting,  and  Danfobth,  J., 
not  sitting. 


NOTB  BT  TBB  Bmommi.  -  Ib  ^dridfft'f  AdmW  ▼.  HidbNid  BUui  Fumaot  Oo.,  78  Mo. 
MW,  daoUurmtions  nado  1^  an  agenli  an  hour  after  the  oocnmnoe  In  qoeetioii,  were  held 
BO  pait  of  the  ret  OMtta*  The  court  nid  :  **  The  admledon  of  the  evidenoe  cf  Morriaoa 
a  fatal  error.  It  was  heamy  evldenoe.  The  statements  made  1^  GrilBn  were.  In  no 
apart  of  the  f^ffcsCo.  After  Aldildge  was  bilured,  a  phjsician  who  resided  ooo- 
foorth  of  a  mile  from  the  bank  was  sent  for,  and  went  to  the  bank,  and  had  Aldridge  put 
Into  a  buggj,  which  pnssed  Morrison's  store,  oonvcyinif  Aldridge  to  his  residenoe,  and  im- 
msdiatelf  after  It  passed,  but  about  an  hour  after  the  aoddent,  Morrison  went  to  the 
bank  and  had  the  conTersatlon  with  Oriflin  which  he  waspermitted  to  relate  to  the  Jury. 
The  question  of  what  is  admissihle  as  a  part  of  the  ru  quIUb  was  fully  dlsensMd  In  the 
esse  of  JfeAsrmoCt  ▼.  H.  <t  St.  Jo.  B.  a>.,n  Mo.  619;  s.o.,  89  Am.  Bep.  688,  and  adher- 
ins  ta  the  doetnaes  theta  announced,  we  hold  the  tsBtlinooy  of  Morrison  inadmissible.*' 

8eeaole,8rAm.  B^- 88;  86 Id.  818;  41  id.  17,8881 
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KHU  —  gift  to  indMduaUfor  eharUabU  v$e$^ftrmid, 

A  tMtatrIz,  dailiing  to  leaTe  her  estate  for  ehuritable  purpoeee,  and  being 
advlaed  that  she  could  not  effect  her  deelgn  hj  direct  testamentaij 
pioTleion,  bat  only  by  abaolute  gift  to  individuals,  in  reliance  upon  their 
honor  to  carry  oat  her  parposes,  gave  the  greater  part  of  her  estate  to  her 
lawyer,  her  doctor,  and  her  priest,  by  will,  absolutely  as  joint  tenants 
they  promising  to  obsorre  her  instractions.  She  also  signed  a  letter  of  in- 
stmetlons  directing  the  bestowal  of  the  estate  on  indeterminate  persons  and 
cbaiities  of  their  selection  in  perpetuity.  HM^  (1)  that  the  legatees  took 
no  absolute  interest,  (2)  that  the  gifts  to  charity  being  repagnant  to  the 
statute  against  perpetuities,  the  estate  was  held  in  trust  for  the  helm 
and  next  of  kin  of  the  testatrix. 


T 


IHE  opinion  states  the  case. 

Oto.  H.  Starr  and  Samuel  D.  Morris^  for  appellants. 
W.  If.  Dffkman,  for  respondent 


FnroHy  J.  The  testatrix  gave  to  three  persons,  who  were  her 
lawyer,  her  doctor  and  her  priest,  absolutely,  but  as  joint  tenants 
the  bnlk  of  her  estate.  Practically  she  disinherited  her  relatives 
in  faTor  of  strangers,  who  had  no  claim  upon  her  bounty  except 
such  as  originated  in  their  professional  characters,  and  the  con- 
fidence and  friendship  thus  engendered.  For  this  reason  probate 
of  the  will  was  resisted.  While  the  testatrix  was  shown  to  have 
been  superstitious,  whimsical,  blindly  devoted  to  her  church  and  its 
ecclesiastics,  habitually  under  the  influence  of  stimulants,  and 
seriously  dependent  upon  the  advice  of  those  who  became  her  re- 
siduary legatees,  it  is  yet  certain  that  there  was  no  want  of  testa- 
mentaiy  capacity.  But  although  the  attack  failed  upon  that 
ground,  the  charge  of  undue  influence  was  somewhat  supported  by 
the  evidence  relating  to  her  character  and  surroundings,  which 
made  possible  and  tended  ito  render  probable  the  existence  of  an 
outside  power  capable  of  moulding  her  wishes  to  its  own.  The 
exigency  demanded  of  the  proponents  some  adequate  and  reason- 
able explanation  of  a  diversion  of  the  estate  to  ptrangers,  holding 
the  power  and  influence  derived  from  confidential  relations  consis- 
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tent  with  the  free  action  and  untrammelled  exaroifle  of  the  testa- 
mentary intention.  The  explanation  came.  A  letter  of  instruc- 
tion,  addressed  to  the  residuaiy  legatees,  contemporaneons  with  the 
will^  and  dictating  the  purpose  as  well  as  explaining  the  reason  of 
the  absolute  legacy^  was  produced  upon  the  hearing.  These  writ- 
ten instructions  demonstrated  that  the  residuary  clause  was  not  in- 
tended by  the  testatrix  to  pass  to  the  legatees  any  beneficial  interest. 
The  absolute  devise,  on  its  face  difficult  of  explanation  except  upon 
a  theoiy  of  undue  influence,  thereby  lost  its  suspicious  character 
and  put  legatees  in  more  of  a  disinterested  attitude.  It  appeared  that 
the  testatrix  did  not  at  all  desire  or  intend  to  bestow  her  estate  upon 
those  to  whom  she  gave  it ;  that  her  real  intention  was  to  devote  it 
to  certain  charitable  purposes ;  and  these  she  was  advised,  could 
not  effectively  be  accomplished  by  her  will,  except  through  an  ab- 
solute devise  to  individuals,  in  whose  honorable  action  she  could 
confide;  and  therefore  and  for  that  reason,  and  to  effect  that  ulte- 
rior purpose,  she  gave  her  estate  in  form  to  the  professional  friends, 
not  meaning  any  beneficial  legacy  to  them  or  for  their  use.  With 
this  development  of  the  defense  the  attack  took  on  a  new  phase. 
The  heirs  at  law  and  next  of  kin  began  an  action  in  equity  to  set 
aside  and  annul  the  residuary  devise  and  bequest,  or  to  establish  a 
trust,  which,  failing  as  to  the  intended  beneficiaries,  should  result 
to  those  who  would  otherwise  have  taken  by  descent  or  distribu- 
tion. Both  cases  are  now  before  us,  and  it  is  convenient  to  con- 
sider them  together,  since  our  conclusion  in  one  may  tend  seriously 
to  affect  the  result  in  the  other. 

The  proof  is  uncontradicted  that  the  testatrix  made  the  residu- 
ary devise  and  bequest  in  its  absolute  and  unconditional  form  in 
reliance  upon  a  promise  of  the  legatees  to  apply  the  fund  faithfully 
and  honorably  to  the  charitable  uses  dictated  in  the  letter  of  in- 
structions. It  does  not  disprove  this  statement  to  assert  that  no 
express  promise  to  that  effect  was  made,  or  that  it  was  the  pledge 
of  Judge  McCue  alone.  One  of  the  legatees,  Father  Maguire«  is 
dead,  and  the  title  is  in  the  two  survivors,  and  it  was  with  them 
only  that  we  need  to  deal.  The  trial  judge  did  indeed  find  as  a 
fact  that  Dr.  Dudley  did  not  know  until  after  testatrix's  death  that 
the  unattested  letter  of  instructions  existed,  but  he  certainly  did 
know  before  the  will  was  made  the  character  of  the  intended  dispo- 
sition; that  he  was  selected  as  one  of  the  executors;  that  the  relatives 
by  blood  were  to  take  but  a  trifie,  and  that  the  bulk  of  the  estate  was 
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to  be  applied  to  charitable  purpoees  by  the  executors  ;  and  with 
this  knowledge  he  accepted  the  proposed  trust.     The  trial  judge  fur- 
ther finds  that  Judge  McOue  '^  made  no  promise  to  obtain  the  be- 
quest or  devise  and  practiced  no  fraud.''  This  finding  is  assailed,  but 
onsuooessf uUy  so  far  as  it  frees  the  legatees  from  a  charge  of  actual 
fraud.    In  that  respect  we  agree  that  there  was  no  evil  or  selfish  in- 
tention on  their  part.     But  the  finding  that  Judge  McCne  ''made 
no  promise  to  obtain  the  bequest  or  devise  "  cannot  be  sustained. 
If  any  thing  is  rendered  certain  by  the<evidence  it  is  that  the  testa- 
trix made  the  absolute  devise  and  bequest  upon  the  suggestion 
of  a  necessity  therefor  by  Judge  McGue,  and  upon  the  understand- 
ing that  he  and  his  associates  would  faithfully  and  honorably  carry 
out  her  expressed  intentions.     If  we  say  that  McGue  made  no  such 
promise,  that  he  came  under  no  such  honorable  obligation,  then  we 
must  say  that  the  testatrix  was  misled  into  a  false  belief,  upon 
which,  as  true,  she  unmistakably  acted.     For  it  is  not  possible  to 
doubt  that  if  the  legatees  had  said,  we  will  not  promise  ,  we  will 
do  as  we  please  ;  we  will  not  be  even  honorably  bound  not  to  take 
this  money  for  ourselves,  the  absolute  bequest  would  never  have  been 
made.     It  matters  little  that  McOue  did  not  make  in  words  a  for- 
mal and  express  promise.     Every  thing  that  he  said  and  every  thing 
that  he  did  was  full  of  that  interpretation.    When  the  testatrix 
was  told  that  the  legal  effect  of  the  will  was  such  that  the  legatees 
could  divert  the  fund  to  their  own  use,  which  was  a  statement  of 
their  power,  she  was  told  also  that  she  would  only  have  their  honor 
and  conscience  on  which  to  rely,  and  answered  that  she  could  trust 
them  ;  which  was  an  assertion  of  their  duty.     Where  in  such  case 
the  l^;atee,  even  by  silent  acquiescence,  encourages  the  testatrix  to 
make  a  bequest  to  him  to  be  by  him  applied  for  the  benefit  of 
others^  it  has  all  the  force  and  effect  of  an  express  promise.     Wal- 
fmv$  y.  TebbSy  2  K.  ft  J.  321 ;  SchuUz's  Appeal,  80  Penn.  St.  396. 
If  he  does  not  mean  to  act  in  accord,  with  the  declared  expectation 
which  underlies  and  induces  the  devise,  he  is  bound  to  say  so,  for 
his  silent  acquiescence  is  othenrise  a  fraud.     Russell  v.  JachsoUy 
10  Hare,  204. 

So  far  then  as  McOue  is  concerned  he  stands  in  the  attitude  of 
having  procured  and  induced  the  testatrix  to  make  a  devise  or  be- 
quest himself  and  his  associates,  by  asserting  its  necessity  and 
promising  faithfully  to  carry  out  the  charitable  purposes  for  which 
it  was  made,  and  whether  his  associates  knew  or  promised,  or  did 
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not,  makes  no  diflerenoe  where  the  deyiae  is  to  them  as  joint  tenants 
and  all  most  get  their  rights  throogh  the  result  aooomplished  bj 
one.    BatoMham  t.  Dunmity  8  Gh.  Div.  480  ;  Hooker  y.  A  aford^ 
33  Mich.  453  ;  RuutU  r.  Jackson,  10  Hare,  206.     If  therefore  in 
her  letter  of  instmctions,  the  testatrix  had  named  some  certain 
and  definite  beneficiary,  capable  of  taking  the  provision  intended, 
the  law  would  fasten  upon  the  legatee  a  trust  for  such  beneficiary 
and  enforce  it  if  needed  on  the  ground  of  fraud.     Equity  acts  in 
such  case  not  because  of  a  trust  declared  by  the  testator,  but  be- 
cause of  the  fraud  of  the  legatee.     For  him  not  to  carry  out  the 
promise  by  which  alone  he  procured  the  devise  and  bequest,  is  to 
perpetrate  a  fraud  upon  the  devisor  which  equity  will  not  endure. 
The  authorities  on  this  point  are  numerous.     I%jfnn  v.   IHgnn, 
1  Vem.  296 ;  Oldham  v.  Liiehford,  Freem.  Ohy.  284 ;  Beech  v. 
Kennegaly  1  Yes.  Sr.  124 ;  J^dmore  v.   Ounning,  ^  5   Sim.   485  ; 
Mueklesion  v.   Brown,  6  Yes.  52 ;  ffoge  v.  ffoge,  1  Watts,  163 ; 
26  Am.  Dec.   52 ;  McKee  v.  Jones,  6  Penn.  St  425 ;  Dowd  v. 
Tucker,  41  Oonn.  197 ;  Hooker  v.  Azford,  33  Mich.  454 ;    Wil- 
liams V.  Vreeland,  32  N.  J.  Eq.  135;  affirmed,  id.  734.      The  cir- 
cumstances in  these  cases  were  varied  and  sometimes  peculiar, 
but  all  of  them  either  recognize  or  enforce  the  general  doctrina 
It  has  been  twice  applied  in  our  own  State.     Brown  v.  Lynch,  1 
Paige,  147 ;  Wittiams  v.  Fitch,  18  N.  Y.  546.    In  the  last  of  these 
cases  the  making  of  a  bequest  to  the  plaintiff  was  prevented  by  an 
agreement  of  the  father,  who  was  next  of  kin,  to  hold  in  trust  for 
the  plaintiff ;  and  the  English  cases  were  cited  with  approval  and 
the  trust  enforced.   All  along  the  line  of  discussion  it  was  steadily 
claimed  that  a  plain  and  unambiguous  devise  in  a  will  could  not  be 
modified  or  cut  down  by  extrinsic  matter,  lying  in  parol  or  unattested 
papers,  and  that  the  statute  of  frauds  and  that  of  wills  excluded 
the  evidence;  and  all  along  the  line  it  was  steadily  answered 
that  the  devise  was  untouched,  that  it  was  not  at  all  modified, 
that  the  property  passed  under  it,  but  the  law  dealt  with  the  holder 
for  his  fraud,  and  out  of  the  facts  raised  a  trust,  ex  maleficio,  instead 
of  resting  upon  one  as  created  by  the  testator.     The  character  of 
the  fraud  which  justifies  the  equitable  interference  is  well  described 
m  Glass  v.  HvXbert,  102  Mass.  40 ;  s.  c,  3  Am.  Bep.  418.     It 
was  said  to  consist  ^'  in  the  attempt  to  take  advantage  of  that  which 
has  been  done  in  performance  or.  upon  the  &ith  of  the  agree- 
ment while  repudiating  its  obligation  under  cover  of  the  statute.'' 
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But  that  is  not  the  poeition  of  the  defendants  here.  By  their 
answer  they  deny  any  promisey  whatever,  made  by  them ;  any  trust 
aooompanying  the  request ;  any  agreement  to  hold  for  the  benefit 
of  others ;  and  insist  that  the  property  is  theirs  ^*  for  their  own  use 
and  disposaL*' 

But  this  is  eridently  intended  merely  as  an  assertion  of  what  they 
insist  is  their  legal  position,  and  is  not  meant  as  a  repudiation  of 
their  promise  or  its  honorable  obligation,  and  no  beneficiary  claim- 
ing any  such  yiolation  of  duty,  or  eyen  as  threatened  or  intended, 
is  before  us. 

But  it  may  happen,  as  it  does  happen  here,  that  all  of  the  charita- 
ble uses  enjoined  are  for  the  benefit  of  those  incapable  of  taking, 
or  of  a  character  in  direct  yiolation  of  the  law  of  the  State.  What 
then  becomes  the  duty  of  a  court  of  equity  ?  A  fraud  remains, 
except  that  it  takes  on  grayer  proportions,  and  becomes  more 
certidn  and  ineyitable.  The  agreement  which  induced  the  absolute 
deyise,  and  the  fraud  of  a  beneficial  holding  secured  by  a  contrary 
promise,  still  confront  us.  And  what  is  worse,  it  does  not  need 
that  the  absolute  legatees  repudiate  their  promise,  for  if  eyer  so 
honorably  willing  to  perform  it,  they  cannot  do  so  without  setting 
at  defiance  and  secretly  evading  the  law  and  general  policy  of  the 
State.  The  alternative  is  plain,  and  offers  no  chance  of  escape. 
If  the  legatees  repudiate  their  obligations,  that  is  a  fraud  upon  the 
dead  woman,  who  acted  upon  the  faith  of  their  promise.  If  they 
are  willing  to  perform  they  cannot  perform,  except  by  a  fraud  upon 
the  law  to  which  they  and  the  testatrix  are  equally  parties. 

In  such  a  case  the  fraud  remains  and  exists,  identical  in  its 
character  as  to  the  testatrix,  but  an  injuiy  to  the  heir  at  law  and 
next  of  kin  instead  of  an  identified  and  capable  beneficiary.  And 
it  becomes  not  only  a  fraud  against  them,  but  a  fraud  upon  the  law, 
since  it  is  a  declared  and  admitted  effort  to  accomplish  by  a  secret 
tmst  what  could  not  on  the  face  of  the  will  be  done  at  all. 
If  on  the  ground  of  fraud,  equity,  as  it  has  often  done,  and 
will  always  do,  fastens  a  trust  ex  maUficio  upon  the  fraudulent 
legatee  or  devisee  for  the  protection  of  a  named  and  definite  bene- 
ficiary, no  reason  can  be  given  why  it  should  not  do  the  same  thing 
when  the  fraud  attempted  assumes  a  more  serious  character,  because 
aimed  at  an  evasion  of  the  law,  and  seeking  the  shelter  of  unauthor- 
ised purposes.  In  such  event,  if  equity  withholds  its  power,  one  of 
two  things  is  accomplished;  either  the  legatee  holds  the  estate 
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beneficially,  which  is  a  fraud  upon  the  testatrix  and  the  intended 
objects  of  her  bounty,  or  the  fund  is  devoted  to  unauthorized  par- 
poses,  in  fraud  of  the  law,  and  of  the  heirs  and  next  of  kin.  If  a 
trust  w  nuHsficio  may  be  fastened  upon  the  property  in  the  hands 
of  the  fraudulent  legatee  in  the  one  case,  why  not  also  in  the  other  ? 
If  in  the  one  the  fraud  grows  out  of  a  refusal  to  perform,  which 
would  be  the  yoluntary  act  of  the  legatee  repudiating  his  promise, 
and  so  an  actual  frau4  ;  in  the  other,  it  grows  out  of  the  impoesi- 
bility  of  performance,  except  in  defiance  of  the  public  law,  which 
is  legally  a  fraud.  In  neither  event  can  the  legatee  honestly  hold. 
In  both,  either  fraud  triumphs,  or  equity  defeats  it  through  the 
operation  of  a  trust,  and  protects  those  justly  entitled.  And  so  are 
the  cases.  In  Janes  v.  ^adley,  L.  R.,  3  Eq.  Cas.  634,  the  suit  was  by 
the  co-heiresses  and  next  of  kin  to  make  the  defendants  trustees  for 
them,  on  the  ground  that  a  devise  made  to  them  of  a  residue  abso- 
lute on  its  face  was  in  fact  for  charitable  purposes  in  violation  of 
the  Mortmain  Act,  and  made  on  the  faith  of  an  agreement  by  the 
legatees  that  they  would  make  such  application.  One  of  them  was 
the  confidential  medical  adviser  of  the  testatrix  ;  the  devise  to  the 
two  was  in  joint  tenancy ;  no  purposed  or  intentional  dishonesty 
was  charged  against  them;  instead  of  wholly  repudiating  their 
duty,  they  alleged  in  their  answer  a  design  to  carry  out  the  chari- 
table purposes;  and  yet  the  court  did  not  hesitate  on  the  ground  of 
fraud  to  fasten  a  trust  upon  the  property  in  their  hands  for  the 
benefit  of  the  heir  and  next  of  kin.  Wallgrave  v.  Tebbs,  2  K.  &  J. 
313,  321,  and  BtMsett  v.  Jackson,  10  Hare,  204,  were  cited  with 
approval.  The  latter  case  was  a  bill  filed  by  the  next  of  kin,  alleg- 
ing that  the  absolute  devise  of  a  residue  was  upon  a  secret  trust 
either  for  charitable  or  illegal  purposes.  The  court  so  held  as  to 
the  proceeds  of  the  freehold  and  leasehold  estates,  and  because  the 
dispositions  ^^  could  not  by  law  take  effect/'  declared  the  devisees 
trustees  for  the  heir  and  next  of  kin.  In  Mackleston  v.  Brown,  6 
Ves.  63,  65,  Lord  Eldon  intimated  that  where  the  devisees  took 
under  an  agreement  to  hold  upon  such  trusts  as  the  testator  should 
declare,  but  he  omitted  to  declare  any,  there  would  be  a  trust  to 
the  heir  which  equity  would  decree;  and  added,  as  to  a  case  of  eva- 
sion of  the  statute,  the  pointed  inquiry:  ^^  Is  the  court  to  feel  for 
individuals  and  not  to  feel  for  the  whole  of  its  own  system,  and 
compel  a  discovery  of  frauds  that  go  to  the  root  of  ifcs  whole  sys- 
tem ?  '*    In  SchuUz's  Appeal,  80  Penn.  St.  396,  the  plaintiff  failed 
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Bolely  for  want  of  proof  of  an  agreement  by  the  legatee  inducing 
the  doTise;  and  the  same  diffioulty  existed  in  Rawbatham  t.  Dunnelt, 
B  Gh.  Diy.  430;  and  as  to  the  three  or  four  tenants  in  common  in 
Tee  T.  Ferris,  2  K.  ft  J.  367;  but  all  confirm  the  general  doctrine 
asserted. 

It  is  needed  now  that  we  consider  the  character  of  the  charitable 
uses  upon  which  these  legatees  agreed  to  hold  the  residuaiy  estate. 
The  testatrix  began  her  letter  of  instructions  by  saying :  ^'  I  am  de- 
drons  of  accomplishing  certain  purposes^  some  of  which  at  least 
cannot  be  legidly  carried  out  by  express  proyisions  of  my  will ;  and 
therefore  in  order  more  certainly  to  effect  my  purposes  I  have  con- 
stituted yon  such  residuary  devisees  and  legatees."  The  first  purpose 
indicated  is  to  '^  set  apart "  the  income  of  $20,000  to  the  ecclesiasticid 
education  of  poor  young  men  for  the  Roman  Catholic  priesthood. 
She  directed  that  this  proyision  be  made  **  a  permanent  one  "  and 
that  the  legatees  make  such  arrangmnents  that  after  their  death 
the  income  should  continue  so  to  be  appropriated.  This  purpose 
contemplated  and -required  that  the  principal  of  the  fund  should 
be  held  inalienable  and  without  an  absolute  power  of  disposition 
during  the  three  lives  of  the  legatees  and  for  an  indefinite  period 
beyond.  During  this  period  the  legal  title  to  both  the  real  and 
personal  property  would  remain  in  the  trustees  and  they  pay  over 
the  income,  and  after  the  death  of  two  the  suryivor  was  directed  in 
some  undefined  manner  to  provide  for  the  continuance  of  such  in- 
come in  the  future.  The  plan  violated  the  statute  against  perpetui- 
ties both  as  to  real  and  personal  estate,  and  the  active  trust  was  un- 
limited in  its  duration.  BcheUhr  v.  Sfniihy  41  N.  Y.  328 ;  Adams 
y-  Perry,  43  id.  497 ;  Oarvey  v.  MeDevitt,  72  id.  561.  What  the 
respondent  replies  is  that  ''the  legatees  may  hand  over  the  desig- 
nated sum  to  an  incorporated  college ''  engaged  in  educating  that 
class  of  young  men.  But  the  testatrix  neither  authorized  nor  con- 
templated any  such  thing.  She  chose  her  trustees  for  three  lives, 
and  no  other  was  to  be  substituted  till  the  death  of  the  third,  and 
then  there  might  be  another  will,  with  an  absolute  bequest  of  the 
120,000  to  three  other  trustees,  all  honorable  men,  acting  under  a 
letter  of  mstructions,  and  so  the  process  go  on  in  evasion  and  de- 
fiance of  the  law.  If  indeed  the  testatrix  intended  a  gift  to  a  college 
corporation,  that  could  have  been  done  by  her  will.  She  could 
have  made  the  devise  or  bequest  without  the  risk  of  depending  on 
iome  one's  honor  that  the  fund  would  not  be  diverted  to  private 
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nfie,  BO  that  in  so  far  as  this  deyise  or  bequest  was  represented  to  re- 
qnire  an  absolute  devise  or  bequest  to  individuals^  she  was  either 
misled  or  deceived,  or  else  did  not  intend  a  gift  to  a  college  cor- 
poration. The  legatees  therefore  cannot  perform  their  promise  as 
they  made  it  and  as  the  testatrix  understood  it  without  violating 
the  law  of  the  State  against  perpetuities. 

The  letter  of  instruction  then  proceeds:  '^  I  desire  td^OOO  aet 
apart,  the  income  whereof  shall  be  applied  to  the  purchase  of  shoes 
for  poor  children  attending  the  parochial  schools  of  St.  Paul's  B. 
0.  churchy  Brooklyn.''  This  provision  offends  in  the  same  way 
with  the  first  as  to  the  duration  of  the  trust  with  also  the  difficulty 
that  the  beneficiaries  are  indeterminate.  Lwy  v.  Lwy^  33  N.  Y. 
97.  Again  the  respondent  answers,  both  ns  to  this  clause  and  the 
one  following,  which  requires  ^'  (3,000  set  apart  for  the  St  Vincent 
de  Paul  Society  connected  with  St.  Paul's  church,"  that  the  church 
is  incorporated,  '^and  will  receive  (6,000  with  a  request  from  the 
residuary  legatees  to  use  one-half  the  income  to  purchase  shoes  for 
poor  children  attending  the  parochial  school."  The  request  would 
bind  nobody.  What  the  testatrix  directed  was  not  a  gift  to  the 
church,  but  an  application  by  her  own  chosen  trustees  of  income  to 
the  two  specified  purposes.  And  if  she  intended  the  disposition 
now  suggested,  once  more  it  is  true  that  she  could  have  given  $6,000 
to  the  church  corporation  with  a  request  as  to  the  supply  of  shoes 
quite  as  well  as  her  legatees  can  do  it,  and  there  was  no  need  of  the 
absolute  devise  and  bequest  represented  to  exist. 

Then  follow  these  provisions,  viz.  :  'Hhe  sum  of  $3,000  for  the 
benefit  of  the  Home  of  the  Good  Shepherd,  and  the  sum  of  $5,000 
for  The  Little  Sisters  of  the  Poor,  both  in  Brooklyn."  It  is  said 
that  these  two  societies  are  incorporated,  but  they  may  not  be  enti- 
tled to  the  principal,  if  the  trustees  refuse  it,  for  the  latter  aro  an* 
thorized  to  ^'  limit  the  use  of  said  bequests  to  the  income  thereof." 
And  again  the  observation  recurs  that  a  bequest  to  these  corpora- 
tions could  easily  have  been  made  in  the  will  if  that  had  been  un- 
derstood to  be  the  real  intention. 

Finally  the  letter  prescribes  that  any  residue  of  the  fund  remain- 
ing should  be  applied  '^  in  aid  "  of  the  charities  and  purposes  named 
in  the  will  or  in  the  letter,  *'  or  in  any  other  charity  which  you  or 
a  majority  of  you  may  prefer."  The  respondent  says  that  just  such 
a  provision  as  this  in  the  body  of  a  will  has  been  upheld.  Power 
V.  Cassidt/,  79  N.  Y.  602  ;  35  Am.   Eep.  550.     That  is  not  true. 
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On  the  contrary  this  court  has  Tory  recently  declined  to  carry  the 
doctrine  of  that  case  beyond  its  own  essential  limits,  and  is  not 
tikely  to  agree  that  a  devise  may  become  the  mere  equivalent  of  a 
general  power  of  attorney.      Priehard  v.  Thompson,  95  N.  Y.  76. 

All  through  this  letter  the  duty  of  the  legatees  is  denominated  a 
'^trusty''  the  gifts  provided  are  sometimes  called  '^ bequests,"  and 
at  its  close,  after  charging  the  legatees  to  impose  upon  her  bene- 
ficiaries '^  as  far  as  you  can  "  the  ''  obligation  "  of  **  the  offering  of 
the  Holy  Sacrifice  of  the  Mass  "  in  her  own  behalf  and  that  of  cer- 
tain named  relatives,  she  expresses  her  own  sense  of  the  force  and 
character  of  her  letter  in  the  concluding  sentence,  **  I  desire  to  give 
to  these  instructions  all  the  force  and  solemnity  of  a  last  will  and 
testament." 

This  letter  of  instructions  clearly  and  unmistakably  shows  the 
teal  nature  of  the  transaction.  The  writer  leaves  almost  nothing 
to  the  discretion  of  the  trustees.  She  selects  out  her  own  objects 
of  charity  in  the  main,  describes  them  in  detail,  fixes  the  amounts 
to  be  given  and  impresses  upon  her  directions  the  '^  solemnity  of  a 
last  will  and  testament."  It  is  not  at  all  the  case  of  a  devise  to 
one  absolutely  to  be  expended  at  his  discretion,  but  a  definite  and 
distinct  trust  having  in  view  specific  purposes  and  contemplating 
their  precise  performance. 

If  we  construed  this  document  to  mean  such  dispositions  as  are 
now  assertedyWe  should  be  driven  to  the  inevitable  inference  that  every 
one  of  them  could  have  been  easily,  and  safely,  and  perfectly  made 
in  the  will  itself,  and  that  when  told  to  the  contrary  by  Judge 
McCne  the  testatrix  was  told  what  was  utterly  untrue,  and  wliat  a 
jury  might  easily  believe  was  known  to  be  untrue,  and  so  that  the 
testatrix  was  led,  by  deception  and  fraud,  to  incur  the  danger  and 
peril  of  an  absolute  devise  and  bequest  —  a  conclusion  which  would 
destroy  the  will  as  the  product  of  fraud.  We  do  not  believe  that. 
Justice  to  two  honorable  men,  of  character  and  standing,  forbids 
any  such  theory.  Nothing  about  the  case  calls  upon  us  for  a  con- 
dnsion  so  harsh  and  needless.  On  the  contrary,  we  think  Judge 
McOne  told  the  truth  to  the  testatrix,  and  that  truth  was  that  she 
coold  not  tie  up  her  estate  in  the  hands  of  individuals  perpetually, 
they  distributing  only  the  income,  without  violating  the  law  of  the 
Sti^,  and  that  she  must  either  give  up  the  purpose  or  depend  for 
its  accomplishment  upon  an  absolute  devise  accompanied  by  a  secret 
trost 
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We  hare  thus  an  important  question  8qoarel7  presented.  If 
equity  will  not  touch  this  devise  by  putting  a  trust  for  the  heirs-at- 
law  and  next  of  kin  upon  the  fund  in  the  hands  of  these  legatees^ 
the  road  to  an  evasion  of  our  statutes,  and  to  the  temptations  of 
necessity  or  greed  will  be  left  wide  open.  While  in  such  cases  it 
has  been  well  said  that  the  court  should  act  with  caution  and  only 
upon  the  clearest  proof  of  the  fraud  {Oottim  t.  Hope,  20  Ohio,  501); 
yet  when,  as  here,  the  facts  arc  proved  beyond  reasonable  question, 
we  ought  not  to  hesitate.  The  testatrix  did  intend  an  absolute  de- 
vise to  these  legatees  on  the  face  of  the  will;  but  she  did  not  intend 
that  they  should  hare  the  resultant  benelScial  interest,  and  relied 
upon  their  promise  to  carry  its  fruits  elsewhere.  They  do  not  refuse 
to  perform.  Although  they  deny  the  promise,  it  is  quite  possi* 
ble  that  they  meant  o  keep  it  We  are  not  authorized  to  say  or  sus- 
pect that  they  will  not,  but  if  they  do,  they  must  inevitably  cany  out 
a  planned  and  purposed  evasion  of  our  statutes  against  perpetuities . 

It  is  said,  however,  and  that  brings  us  to  the  decisive  point  in 
the  case,  that  the  English  authorities  turned  upon  the  fact  that 
because  of  the  statutes  of  mortmain  the  lands  devised  upon  an  hon- 
orable promise  by  the  absolute  devisee  to  dispense  them  in  charity, 
could  not  by  any  process  or  in  any  mode  be  carried  to  that  destina- 
tion without  violating  the  law,  while  in  this  case  the  charity  is  not 
prohibited,  but  only  certain  modes  of  its  operation.  Let  us  test 
this  suggestion. 

The  statutes  of  mortmain  were  numerous,  and  followed  each  other 
in  a  succession  as  rapid  as  the  devises  and  evasions  of  the  ecclesias- 
tics which  they  were  framed  to  overthrow,  until  by  the  act  9  Geo. 
II,  chap.  36,  it  was  ordained  that  no  lands  or  tenements,  or  money 
to  be  laid  out  thereon,  should  be  given  for  or  charged  with  any 
charitable  uses  whatsoever,  unless  by  deed  indented,  executed  in 
the  presence  of  two  witnesses,  and  made  at  least  one  year  before  the 
death  of  the  party  and  registered  in  a  prescribed  manner.  While 
under  this  statute  a  devise  of  land  was  forbidden  to  charitable  uses, 
it  could  be  so  devoted  by  a  deed  inter  vivae,  and  in  each  of  the  cases 
we  hare  cited  the  absolute  devisee,  acting  as  owner,  could  by  inden- 
ture have  transferred  to  charity  the  land  he  had  taken  as  derisee. 
But  that  did  not  serve  to  ward  off  a  trust  ex  maUficio  in  any  single 
instance.  The  result  was  plainly  apparent  that  the  property  of  the 
testator,  by  the  artifice  of  an  absolute  devise  coupled  with  a  secret 
agreement,  had  been  carried  to  a  charity  in  defiance  of  the  public 
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law  and  in  fraud  of  the  Mortmain  Acts.  These  acts  did  not  there- 
fore absolutely  and  totally  forbid  gifts  of  land  to  charitable  uses. 
They  put  their  prohibition  not  on  the  gift,  but  on  the  manner  of  it. 
They  forbade  it  by  will  or  deyise.  It  is  a  similar  prohibition  upon 
the  manner  of  gifts  or  transfers  which  our  law  imposes.  While  it 
is  true,  as  was  said  at  Special  Term  in  the  very  able  opinion  con- 
tained in  the  record,  that  our  statute  does  not  forbid  charitable  de- 
Tises  and  bequests,  it  does  forbid  expressly  and  imperatively  a  cer- 
tain manner  of  making  them.  Oifts  or  transfers  made  in  that 
manner  are  prohibited  and  made  Yoid.  The  principal  legatee  in 
this  case  knew  it,  and  it  was  distinctly  planned  between  him  and 
the  testatrix  that  her  understood  and  declared  purpose,  which  could 
not  be  lawfully  carried  out  by  a  devise  on  the  face  of  the  will,  should 
be  effected  by  an  absolute  devise  coupled  with  his  honorable  obli- 
0ition  to  hold  and  appropriate  the  property  to  forbidden  uses.  An 
evasion  of  the  law  was  the  very  occasion  and  object  of  the  absolute 
devise.  Without  that  it  could  not  have  been  suggested  without  a 
fraud  upon  the  testatrix,  for  if  there  wafls  no  need  of  it,  if  no  statute 
was  to  be  avoided  or  flanked,  the  very  suggestion  of  an  absolute  de- 
vise was  fraudulent 

The  question  here  is  the  character  of  the  legatees'  agreement,  and 
precisely  that  and  nothing  else  must  serve  as  a  test  They  agreed 
for  three  lives,  under  the  pretense  of  ownership,  to  dole  out  the 
income  of  this  fund  to  indeterminate  persons  of  their  selection;  at 
the  end  of  three  lives  in  some  manner  to  continue  that  process, 
making  it  permanent ;  and  to  dispense  a  possible  surplus  to  any 
charities  they  might  choose.  That  precise  agreement,  the  one 
which  they  made,  on  the  faith  of  which  the  testatrix  acted,  they 
must  honorably  and  explicitly  carry  out  or  else  they  have  defrauded 
her ;  and  if  they  do  carry  it  out  as  they  agreed  and  as  she  under- 
stood it,  they  tie  the  property  up  for  three  lives  and  an  uncertain 
period  beyond,  and  so  violate  and  defy  the  law. 

We  are  not  ready  to  concede  that  our  statute  against  perpetuities 
is  any  the  less  sacred  than  the  English  acts  of  mortmain,  or  may  be 
evaded  with  impunity.  It  may  possibly  be  that  the  evils  of  such 
evasion  are  greater  in  the  one  case  than  in  the  other,  but  that  will 
not  justify  us  in  shutting  our  eyes  to  the  process,  or  holding  that 
equity  stands  helpless  in  presence  of  the  fraud.  The  learned  pre- 
siding judge  at  the  (General  Term,  while  affirming  this  judgment 
formally  that  it  might  more  swiftly  come  to  our  bar,  sent  with  it  i» 
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very  wise  and  pmdent  caution.  He  Baid:  ''It  seems  clear  to  ns 
that  the  law  ought  not  to  encourage  arrangements  for  the  disposi- 
tion of  property  by  testators^  such  as  this  case  disclosesi"  In  Watt- 
grave  r.  TeUi,  sttpra,  the  yice-chancellor  said  that  ''the  duty  of 
a  deyisee  under  the  circumstances  stated  was  to  throw  up  the  prop- 
erty/' Any  deyise  or  bequest  of  this  character  is  dangerous  and 
indefensible.  It  exposes  testators  to  the  suggestion  of  unnecessaiy 
difficulties  as  inducements  to  the  artifice  of  an  absolute  deyise  con- 
cealing an  illegal  trust  It  exposes  the  devisee  to  temptation  and 
eren  when  he  acts  honestly,  to  severe  and  unrelenting  criticism. 
It  subserves  no  good  or  useful  purpose.  If  we  sustain  it  we  admit 
that  any  statute  may  be  thus  evaded,  and  that  equity  cannot  redress 
the  wrong. 

We  are  not  satisfied  that  the  will  was  made  through  undue  in- 
fluence and  therefore  affirm  the  judgment  of  the  General  Term 
which  affirmed  the  decree  of  the  surrogate,  with  costs. 

But  in  the  equity  action  we  reverse  the  judgment  of  the  General 
Term  and  of  the  Special  l^rm  with  costs  of  both  parties  on  the 
appeal  to  this  court  payable  out  of  the  fund,  and  order  a  new  triaL 

Judgment  accordingiff. 

All  concur  as  to  the  first  appeal ;  all  concur  as  to  the  seoond^ 
except  Bapallo,  J.,  not  voting. 


(VBbibk  y.  TomrQ. 

(96N.  Y.ttB.) 

BUiMe--'''  eaniract  (n^  cbtiffotien''  --Jud^neni-^im^^ 

A  ilatale  rednoed  the  imte  of  interest  from  seven  to  six  per  eent^bnt  provided 
that  it  should  not  ^  afltet  an j  contiaet  or  obligation  made  before  the  paoaage 
of  the  act."  HM,  that  a  judgment  rendered  prior  to  the  paaaage  of  the  aet 
drew  interest  onlj  at  the  redaoed  rate  after  the  aet  took  effsct.  (See  neie, 
p,  70.) 


T 


HE  opinion  states  the  point. 


Lawrence  di  Wachner,  for  appellants. 
Lueien  Birdeeffe,  for  respondent. 
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B^KLy  J.  By  the  decided  weight  of  authority  in  this  State^ 
where  one  oontracts  to  pay  a  principal  sum  at  a  certain  future  time 
with  interest,  the  interest  prior  to  the  maturity  of  the  contract  is 
payable  by  virtue  of  the  contract,  and  thereafter  as  damages  for  the 
breach  of  the  contract.  Macomher  y.  Dunham y  8  Wend.  550; 
VniM  States  Bank  v.  Ckapin,  9  id.  471;  Hamilton  v.  Van  Rensse- 
la$r,  43  N.  Y.  244 ;  Biiler  v.  Phillips,  53  id.  586  ;  Southern  Cen- 
tral  R.  JL  Co.  v.  7bwn  of  Moravia,  61  Barb.  180.  And  such  is  the 
rule  as  laid  down  by  the  Federal  Supreme  Court.  Brewster  t. 
Wakefield,  22  How.  (U.  S.)  118 ;  Bumhisel  v.  Fimian,  22  Wall. 
170;  Holden  ▼.  Trust  Co.,  100  U.  S.  72.  The  same  authorities 
show  that  after  the  maturity  of  such  a  conti*act^  the  interest  is  to 
be  computed  as  damages  according  to  the  rate  prescribed  by  the 
law,  and  not  according  to  that  prescribed  in  the  contract  if  that  be 
more  or  less. 

Bat  when  the  contract  provides  that  the  interest  shall  be  at  a 
specified  rate  until  the  principal  shall  be  paid,  then  the  contract 
rate  goyems  until  payment  of  the  principal,  or  until  the  contract 
is  merged  in  a  judgment  And  where  one  contracts  to  pay  money 
on  demand  '^with  interest,"  or  to  pay  money  genendly  '^with 
interest/'  without  specifying  time  of  payment,  the  statutory  rate 
then  existing  becomes  the  contract  rate  and  must  goyem  until  pay- 
ment or  at  least  until  demand  and  actual  default,  as  the  parties 
must  have  so  intended.  Paine  y.  CasweU,  68  Me.  80;  28  Am.  Bep. 
21 ;  Baton  y.  BoissonnauU,  67  Me.  540 ;  24  Am.  Bep.  52. 

If  therefore  this  judgment,  the  amount  of  which  is  by  its  terms 
payable  with  interest,  is  to  be  treated  as  a  contract — as  a  bond 
executed  by  the  defendants  at  its  date,  then  the  statutory  rate  of 
interest  existing  at  the  date  of  the  rendition  of  the  judgment  is  to 
be  treated  as  part  of  the  contract  and  must  be  paid  by  the  defend- 
ants according  to  the  terms  of  the  contract,  and  thus  the  plaintiff's 
contention  is  well  founded. 

But  is  a  judgment,  properly  speaking,  for  the  purposes  now  in 
hand,  a  contract  ?  I  think  not.  The  most  important  elements  of 
a  contract  are  wanting.  There  is  no  aggregatio  mentium.  The 
defendant  has  not  voluntarily  assented.  All  the  authorities  assert 
that  the  existence  of  parties  legally  capable  of  contracting  is  essen- 
tial to  every  contract,  and  yet  they  nearly  all  agree  that  judgments 
entered  against  lunatics  and  others  incapable  in  law  of  contracting 
are  conclusively  binding  until  vacated  or  reversed.  In  Wyman  v. 
YouXLVn— 9 
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MitchMy  1  Cowen,  316,  Sutheblakd,  J.,  said  that  '*a  jndgment 
is  in  no  sense  a  contract  or  agreement  between  the  parties."  In 
McC&un  T.  New  York  OmUrdl  and  Hudmm  River  Railroad  Com- 
pany y  50  N.  Y.  176,  Allew,  J.,  said  that  ''  a  statute  liability  wants 
all  the  elements  of  a  contract,  consideration  and  mntualiiy  as  well 
as  the  assent  of  the  party.  Even  a  judgment  founded  upon  con- 
tract is  no  contract/'  In  Bidhson  t.  Whytely  3  Burrows,  1545- 
1548,  it  was  held  after  great  deliberation  and  after  consultation 
with  all  the  judges,  Lord  Mansfield  speaking  for  the  ooiirt,  ^  that 
a  judgment  is  no  contract,  nor  can  be  considered  in  the  light  of  a 
contract,  for  judicium  reddiiur  in  invitum.*^  To  the  same  effect 
are  the  following  authorities  :  Rae  t.  Hulhert,  17  111.  572  ;  Todd  t. 
Orunib,  5  McLean,  172;  8mith  v.  Harrison,  33  Ala.  (N.  S.)  706;  Mas- 
ierson  v.  OOsony  56  id.  56;  Keiih  t.  RsiiU,  9  Port  669;  Larrabee  y. 
Baldwin,  35  Gal.  156 ;  In  re  Kennedy,  2  S.  C.  (N.  S.)  226 ;  JSiaie 
of  Louisiana  v.  Mayor  of  New  Orleans,  109  TJ.  8.  286, 

But  in  some  decided  cases,  and  in  text-books,  judges  and  jurists 
have  frequently,  and  as  I  think  without  strict  accuracy,  spoken  of 
judgments  as  contracts.  They  have  been  classified  as  contracts 
with  reference  to  the  remedies  upon  them.  In  the  division  of 
actions  into  actions  ex  contractu  and  ex  delicto,  actions  upon  judg- 
ments have  been  assigned  to  the  former  class.  It  has  been  said 
that  the  law  of  contracts,  in  its  widest  extent,  may  be  regarded  as 
including  nearly  all  the  law  which  regulates  the  relations  of  human 
life ;  that  co;ntract  is  co-ordinate  and  commensurate  with  duty ; 
that  whatever  it  is  the  duty  of  one  to  do  he  may  be  deemed  in  law 
to  have  contracted  to  do,  and  that  the  law  presumes  that  every  man 
undertakes  to  perform  what  reason  and  justice  dictate  he  diould 
perform.  1  Pars.  Cont.  (6th  ed.),  3  ;  2  Bl.  Com.  443  ;  3  id. 
160  ;  McCoun  v.  N,  T.  C.  f£  H.  R.  R,  Co.,  supra.  Oontracts  in 
this  wide  sense  are  said  to  spring  from  the  relations  of  men  to  each 
other  and  to  the  society  of  which  they  are  members.  Blackstone 
says :  '^  It  is  a  part  of  the  original  contract  entered  into  by  all 
mankind  who  partake  the  benefits  of  society,  to  submit  in  all  points 
to  the  municipal  constitutions  and  local  ordinances  of  that  State  of 
which  each  individual  is  a  member."  In  the  wide  sense  thus  spoken 
of  the  contracts  are  mere  fictions  invented  mainly  for  the  purpose 
of  giving  and  regulating  remedies.  A  man  ought  to  pay  for  aerr 
vices  which  he  accepts,  and  hence  the  law  implies  a  promise  that  he 
will  pay  for  them.     A  man  ought  to  support  his  helpless  childr^n^ 
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and  henoe  the  law  implies  a  promise  that  he  will  do  so.  So  one 
ought  to  pay  a  judgment  rendered  against  him,  or  a  penalty  which 
he  has  hy  his  misconduct  incurred,  and  hence  the  law  implies  a 
promise  that  he  will  pay.  There  is  no  more  contract  to  pay  the 
judgment  than  there  is  to  pay  the  penalty.  He  has  neither  prom- 
ised to  pay  the  one  nor  the  other.  The  promise  is  a  mere  fiction, 
and  is  implied  merely  for  the  purpose  of  the  remedy.  Judgments 
and  penalties  are,  in  the  books,  in  some  respects,  placed  upon  the 
same  footing.  At  common  law  both  could  be  sued  for  in  an  action  ex 
contractu  for  debt,  the  action  being  based  upon  the  implied  promise 
to  pay.  But  no  one  will  contend  that  a  penalty  is  a  contract,  or 
that  one  is  really  under  a  contract  liability  to  pay  it.  McOaun  y. 
N.  Y.  C.  Jt  H.  R.  R.  Co.,  9upra. 

Suppose  a  statute  gives  a  penalty  to  an  aggrieved  party,  with  in- 
terest, what  interest  could  he  recover?  The  interest  allowed  by 
law  when  the  penalty  accrued,  if  the  statutory  rate  has  since  been 
altered?  Clearly  not.  He  would  be  entitled  to  the  interest  pre- 
aoribed  by  law  during  the  time  of  the  defendant's  default  in  pay- 
ment. There  would,  in  such  a  case,  be  no  contract  to  pay  interest, 
and  the  statutory  rate  of  interest  at  the  time  the  penalty  accrued 
would  become  part  of  no  contract.  If  thereforea  subsequent  law 
should  change  the  rate  of  interest,  no  vested  right  would  be  inter- 
fered with,  and  no  contract  obligation  would  be  impaired. 

The  same  principles  apply  to  all  implied  contracts.  When  one 
makes  a  valid  agreement  to  pay  interest  at  any  stipulated  rate  for 
any  time,  he  is  bound  to  pay  it,  and  no  legislative  enactment  can 
release  liim  from  his  obligation.  But  in  all  cases  where  the  obli- 
gation to  pay  interest  is  one  merely  implied  by  the  law  or  is  im- 
posed bj  law,  and  there  is  no  contract  to  pay  except  the  fictitious 
one  which  the  law  implies,  then  the  rate  of  interest  must  at  all 
times  be  the  statutory  rate.  The  rate  existing  at  the  time  the  ob- 
ligation accrued  did  not  become  part  of  any  contract,  and  hence  the 
law  which  created  the  obligation  could  change  or  alter  it  for  the 
fature  without  taking  away  a  vested  right  or  impairing  a  contract. 

In  the  case  of  all  matured  contracts  which  contain  no  provision 
for  interest  after  they  are  past  due,  as  I  have  before  said,  interest 
is  allowed,  not  by  virtue  of  the  contract,  but  as  damages  for  the 
breach  thereof.  In  such  cases  what  would  be  the  eflFect  of  a  statute 
declaring  that  no  interest  should  be  recovered?  As  to  the  interest 
which  had  accrued  as  damages  before  the  date  of  the  law,  the  law 
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could  have  no  effect  because  that  had  become  a  Tested  right  of 
property  which  could  not  be  taken  away.  But  the  law  could  have 
effect  as  to  the  subsequent  interest,  and  in  stopping  that  from  run- 
ning would  impair  no  contract.  A  law  could  be  passed  providing 
that  in  all  cases  of  unliquidated  claims  which  now  draw  no  interest, 
interest  should  thereafter  be  allowed  as  damages;  and  thus  there  is 
ample  legislative  power  in  such  cases  to  regulate  the  future  rate  of 
interest  without  invading  any  constitutional  right.  When  a  man's 
obligation  to  pay  interest  is  simply  that  which  the  law  implies,  he 
discharges  that  obligation  by  paying  what  the  law  exacts. 

This  judgment,  so  far  as  pertains  to  the  question  we  are  now 
considering,  can  have  no  other  or  greater  force  than  if  a  valid  stat- 
ute had  been  enacted  requiring  the  defendant  to  pay  the  same  sum 
with  interest.  Under  such  a  statute,  interest  would  be  computed, 
not  at  the  rate  in  force  when  the  statute  was  enacted,  but  accord- 
ing to  the  rate  in  force  during  the  time  of  de&ult  in  payment.  A 
different  rule  would  apply  if  a  judgment  or  statute  should  require 
the  payment  of  a  given  sum  with  interest  at  a  specified  rate.  Then 
interest  at  the  rate  specified  would  form  part  of  the  obligation  to  be 
discharged. 

Here  then  the  defendant  did  not  in  fact  contract  or  promise  to 
pay  this  judgment,  or  the  interest  thereon.  The  law  made  it  his 
duty  to  pay  the  interest,  and  implied  a  promise  that  he  would  pay 
it  That  duty  is  discharged  by  paying  such  interest  as  the  law, 
during  the  time  of  default  in  paying  the  principal  sum,  prescribed 
as  the  legal  rate. 

If  this  judgment  had  been  rendered  at  the  date  the  execution 
was  issued,  interest  would  have  been  computed  upon  the  original 
demand  at  seven  per  cent  to  January  1,  1880,  and  then  at  the  rate 
of  six  per  cent.  Shall  the  plaintiff  have  a  better  position  because 
the  judgment  was  rendered  prior  to  1880? 

As  no  intention  can  be  imputed  to  the  parties  in  reference  to  the 
clause  in  the  judgment  requiring  payment  ^'with  interest,''  we 
may  inquire  what  intention  the  court  had.  It  is  plain  that  it 
could  have  had  no  other  intention  than  that  the  judgment  should 
draw  the  statutory  interest  until  payment.  It  cannot  be  presumed 
that  the  court  intended  that  the  interest  should  be  at  the  rate  of 
seven  per  cent  if  the  statutory  rate  should  become  less. 

That  there  is  no  contract  obligation  to  pay  the  interest  upon 
judgments  which  is  beyond  legislative  interference  is  shown  by 


APRIL  TEKM,  1884.  69 


O'Brien  v.  Young. 


legifllatioQ  in  this  oountiy  and  in  England.  Laws  have  been  passed 
providing  that  all  jadgments  should  draw  interest,  and  changing 
the  rate  of  interest  upon  judgments,  and  such  laws  have  been  ap-- 
plied  to  judgments  existing  at  their  date,  and  yet  it  was  never  sup- 
posed that  such  laws  impaired  the  obligation  of  contracts. 

It  is  claimed  that  the  provision  in  section  1  of  the  act  of  1879, 
which  reduced  the  rate  of  interest  (chap.  538),  saves  this  judgment 
from  the  operation  of  that  act.  The  provision  is  that  '' nothing 
herein  contained  shall  be  so  construed  as  to  in  any  way  affect  any 
contract  or  obligation  made  before  the  passage  of  this  act.''  The 
answer  to  this  claim  is  that  here  there  was  no  contract  to  pay  in- 
terest at  any  given  rate.  The  miplied  contract,  as  I  have  shown, 
was  to  pay  such  interest  as  the  law  prescribed,  and  that  contract  is 
not  affected  or  interfered  with. 

The  foregoing  was  written  as  my  opinion  in  the  case  of  Prouty  v. 
Lake  Shore  and  Michigan  SotUhem  Railway  Oatnpany^  95  N.  Y.  667. 
The  only  difference  between  that  case  and  this  is  that  there  the 
judgment  was  by  its  terms  payable  ''with  interest."  Here  the 
judgment  contains  no  dijrection  as  to  interest.  The  reasoning  of 
the  opinion  is  applicable  to  this  case  and  is  therefore  read  to  jus- 
tify my  vote  in  this.  Since  writing  the  opinion,  we  have  decided 
in  the  case  of  Sanders  v.  Lake  Shore  and  Michigan  Southern  Rail- 
way Co.,  94  N.  T.  641,  the  law  to  be  as  laid  down  in  the  first  para- 
graph of  the  opinion. 

The  orders  of  the  General  and  Special  Terms  should  be  reversed 
and  the  motion  granted,  without  costs  in  either  court,  the  parties 
haying  so  stipulated. 

Andbiws,  J.  .  First.  The  exception  in  the  act.  of  1879,  ''  noth- 
mg  herein  contained  shall  be  so  construed  as  to  in  any  way  affect 
any  contract  or  obligation  made  before  the  passage  of  this  act,"  ap- 
plies only  to  contracts  or  obligations  resting  upon  the  voluntary 
mutual  agreement  of  parties.  A  judgment  is  not  a  contract  or  ob- 
ligation made  between  the  parties,  and  only  such  contracts  or  obli- 
gations are  within  the  exception.     Salter's  case,  86  N.  T.  401. 

Second.  Interest  post  dietn  on  a  contract  for  the  payment  of 
money  is  given,  not  on  the  principle  of  implied  contract,  but  as 
damages  for  breach  of  contract.  Interest  on  a  judgment,  which  is 
an  obligation  of  record  to  pay  the  sum  adjudged,  is  given  as 
damages  for  delay  in  performing  the  obligation. 
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Third,  lu  both  cases  the  measare  of  damages  is  the  statutory 
rate.  This  rule  does  not  rest  on  the  ba^is  of  contract,  but  upon 
the  ground  that  the  creditor  has  lost  by  the  detention  of  the  debt 
or  obligation  the  use  of  the  money  represented  thereby,  and  the 
law  measures  the  loss  by  the  statutory  interest,  upon  the  assump- 
tion that  the  value  of  the  use  of  the  money  to  the  ci'editor,  if  the 
money  had  been  paid  when  due,  would  equal  the  interest. 

fburih.  It  would  seem  to  follow  in  applying  the  principle  upon 
which  interest  post  diem  is  given,  that  if  the  rate  of  interest  is 
changed  during  the  default,  the  damages  increase  or  diminish  part 
passu  in  the  absence  of  any  exception  in  the  statute.  The  rule  of 
damages  does  not  change,  but  simply  the  computation. 

Fiflh.  The  cases  which  hold  that  a  note  payable  with  interest, 
but  specifying  no  time,  draws  interest  until  default  or  payment  at 
the  statutory  rate  existing  when  the  note  was  made,  proceed  upon 
an' interpiretation  of  the  contract  They  do  not  govern  the  case  of 
a  judgment,  as  right  to  interest  on  a  judgment  is  given  by  law, 
and  not  by  the  agreement  of  the  parties. 

I  therefore  concur  in  the  conclusion  reached  in  the  opinion  of  > 
Earl,  J. 

BuQER,  G.  J.,  and  Fixch,  J.,  concur  with  Earl  and  Andrews, 
J  J.     MiLLBR  and  Dakporth,  JJ.,  dissent 

Orders  rwsrsed  and  tnotiongranUd. 

'Nora  BT  TSa  RiPOBSBB.  —  The  principal  oaM  Is  also  reported,  ^  Alb  L.  J.  468 ;  aee. 
•iMi,  90  Am.  Rep.  47,  note ;  til.  14S ;  M  M.  907  ;  96 Id.  Ml  i  99  Id.  a91»  4fl»:  84  id.  9B0  ;  ST. 
kl.  905;  49ld.  989;  48ld.  06;  ttkU 414. 

In  RUlXna  ▼.  Thomp9on^  19  Bush,  910,  a  note  dated  June  12.  1879,  contained  an  agrras-' 
ment  to  pay  one  year  after  date,  a  certain  mm  of  money  with  ten  per  cent  Intereat,  pay- 
able flemlHtfiniiaUy ,  and  contained  no  acraement  as  to  Intereat  after  maturity;  heUL  tiiat 
the  Qote  drew  intereat  after  maturity  ht  the  rate  of  alx  per  cent  per  annum 

The  court  nid:  "At  the  date  of  the  note  it  waa  lawful  to  contract  In  writing  for  the  pay^[ 
ment  of  Intereat  at  any  rate  not  exceeding  ten  per  cent,  hut  In  the  aliaence  of  a  cx>ntract^ 
in  Writing  for  a  different  rate  the  law  fixed  it  at  six  per  cent. 

**The  note  contains  upon  its  face  an  agreement  to  pay  a  certain  aum  with  certain  Intense* 
at  ascertain  time,  but  there  la  no  agreement  as  to  the  rate  of  Intereat  to  be  paid  after  nBa7 
turity ;  and  the  statute  provided  that  where  no  rate  of  interest  was  expressly  and  in 
writing  agreed  upon,  the  rate  shonld  be  six  per  cent.  WhatcTer  interest  is  recovevabM 
upon  the  note  after  maturi^  is  reborerable  not  upon  the  stipulattons  expressed  in  the 
wrttingf  but  upon  the  provisions  of  the  statute.  If  the  right  to  interest  depended  alone 
Upon  the  contract,  and  waa  not  given  by  law,  the  appellee  would  not  be  entitled  to  any 
laterMt  after  the  maturity  of  the  note,  and  could  only  recover,  if  at  all,  by  way  of  danaagea 
for  ^withholding  the  mon^y  due.  Breicster  v.  Wak«M^^  S9  How.  127;  JloeomlMr  V. 
l^fiham,.8  Wend. 650 ;  U.S.  BavH v.  Chapin^ 9  id.  471 :  JDudtoiff v.  TJuntHnoer^ 6  Waitta 
JK^efg.  '61«;90 ;  Henry  v.  Thompmm^  Minor  (Ala.),  909.*^ 

In  Jwmy  CWy  v.  O'CaUaghan,  41 N.  J.  L.  849,  it  was  held  that  ''On  loans  and  forbeaimocee 
of  money,  the  rate  of  interest  agreed  upon,  or  If  no  rate  be  agreed  upon,  the  legal  rate 
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chsD  pravailfni;  Is  the  rate  that  will  nrn  until  the  aotaal  repagrment  of  the  monegr.  But 
whetc  dHsacea  for  breach  of  contract,  or  for  torts«are  to  be  a— eeted,  the  rate  of  Interest 
will  change  as  the  statutory  rate  ohanses  during  the  accrual  of  the  damages.*' 

In  Xlohisao,  the  contract  rate  gorems  after  maturity.    Wartwr  ▼.  Juif,  88  Mich.  (MS. 

In  fiidrottlle  On.  ▼.  OhiOlMid,  38  Ohio  St.  075,  whOe  the  act  of  March  14, 1860,  aUowiDg 
partiss  to  contract  for  a  rate  of  interest  not  exceeding  ten  per  cent,  was  in  force,  the 
plaintilf  In  error  issued  and  sold  bonds  In  the^oUowing  farm : 

**Tbe  Hamilton  and  Hydraulic  Company  acknowledge  themselTes  to  owe  John  H. 
tainsy  or  bearer  five  hundred  dollars,  which  sum  they  promise  to  pay  to  the  holder  hereof 
at  their  ofllce  In  the  city  of  Hamilton,  Ohio,  on  the  first  day  of  Febmaiy,  1800,  and  also 
interest  therson  at  the  rate  of  ten  per  cent  per  annum,  semi-annually,  on  the  first  day  of 
ssch  August  and  February  ensuing  the  date  hereof,  until  the  principal  sum  shall  be  paid 
on  the  presentation  of  the  annexed  interest  warrants  at  their  said  office,  and  the  said 
oompsny  farther  agree  that  this  obligation  may  be  transferred  by  general  or  special  in- 
domnent  or  by  delivery,  as  if  the  same  were  a  note  in  hand.** 

The  defendants  In  error  purchased  some  of  these  bonds  after  the  interest  warrants  had 
been  detached. 

Bdd,  that  these  bonds  contain  a  stipulation  for  the  payment  of  interest  on  the  principal 
mm  at  the  rate  of  ten  per  cent.  That  after  they  become  due  they  bear  the  agreed  rate 
BBtH  paid  or  until  judgment  thereon,  and  the  judgment  wUI,  under  the  statute,  bear  the 
■sflM.rate  of  Interest. 

In  this  case  JoBMSOK,  J^  m^  :  ^'Cbatfleld  and  Woods  purchased  these  bonds  with  the 
interest  warrants  or  coupons  detached.  These  coupons  related  to  the  semi-annual  in- 
stslhnents  of  Interest,  payable  before  the  bonds  became  due.  As  these  were  never 
owned  by  Chatfield  and  Woods,  they  were  entitled  to  interest  on  the  bonds  they  owned 
sfler  they  matured  —<.«.,  after  February  1, 1888.  The  question  Is.  at  what  rate  ? — is  it 
lhe.legal  rate,  as  where  there  Is  no  stipulation  for  a  greater  rate  not  exceeding  ten  per 

It,  or  Is  it  for  the  greater  rate  ? 

'  Asmming  that  these  bonds  are  silent  as  to  the  rate  of  interest  they  shall  bear  after 
jnatarity.  If  they  contain  a  stipulation  for  ten  per  cent  before  maturity,  then  the  princi- 
pal, after  maturity  until  judgment,  and  the  judgment  rendered  thereon ,  will  bear  ten  per 
sent  Interest.    MtmeU  r.  Sturffea,  85  Ohio  St.  884;  Marietta  Iron  Wor1c$  t.  Lottimer, 

id.  en. 

"Thsse  decisions  rest  upon  the  terms  of  the  act  of  18fiOi  It  is  true  they  are  not  in  bar. 
mony  with  the  construction  placed  upon  certain  statutes  by  the  Supreme  Court  of  the 
.United  States.  In  the  latest  of  these.  Holden  ▼.  Tnut  Co.,  100  U.  S.  72,  which  arose  under 
the  law  in  force  In  the  District.of  Columbia,  after  citing  the  cases  where  that  court  has 
beU,  that  when  the  instrument  contains  no  stipulation  as  to  the  rate  after  maturity,  the 
hgal  rate  goTema,  It  is  said:  *  Where  a  different  rule  has  been  established  It  gorems  of 
ooorae  In  that  locality.    The  question  is  always  one  of  local  law.* 

**The  rule  adopted  in  these  cases  is,  that  when  the  agreement  extends  no  farther  than 
to  the  time  fixed  for  the  payment  of  the  principal,  then,  upon  default  of  payment,  the 
legal  rate  of  interest  is  allowed  as  damages.  It  is  said  that  if  the  parties  intended  a 
^Mgber  rata  nfter  due  It  would  have  been  easy  to  say  so. 

-  **Ib  Monet f  t.  StiMven,  it  was  held,  under  the  act  of  18S0,  that  a  note  payable  at  a  future 
day,  'with  faitereat  from  date  at  ten  percent,'  carried  the  agreed  rate  after  due  as  well  as 
Jtaxiog  the  time  before  due.  The  same  rule  was  adhered  to  in  3iarietta  Iron  WorkB  v. 
t/itUmer^  95  Ohio  St.  031,  under  the  eli^t  per  cent  law  of  1808. 

•  **  la  Samyn  ▼.  PMUips^  15  Ohio  St.  818,  there  was  a  loan  of  money,  payable  at  a  future 
day,  to  bear  interest  at  ten  per  cent  payable  quarteriy ;  and  separate  notes  were  taken , 
ooe  for  the  principal  due  at  the  time  agreed  on,  and  sundry  interest  notes  for  the  Intercat 
.socrul^  op  to  maturity  of  the  loan ;  but  there  was  no  stipulation  in  either  of  the  notes 
ferjuiy  rate  of  Interest  before  or  after  the  maturity  of  the  debt.  It  was  held  that,  as 
tlieie  was  no  stipulation  as  to  the  special  rate  of  interest  contained  in  the  notes.  Interest 
fosid  only  be  computed  after  maturity  at  six  per  cent. 

..  **  in  view  of  the  fbregoing  decisions,  the  question  here  preeented  Is,  do  these  bonds  con- 
tya  a  stipulation  for  ten  per  cent !  If  th^  do,  that  rate  governs,  aMiough  the  bond  is 
as  to  the  rate  after  due.   It  Is  not  necessary  that  this  stipulation  should,  In  terrah. 
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applj  after  due,  If  it  it  nwprwly  iigraed  la  the  UuitivaamA  thAt  upfo  matarity  it  bean  a 
hi^ier  rate,  not  OTTocidliig  ten  par  cant.  That  aCtpulatloii  ia  anfletant  to  oany  the  aama 
rate  uDtU  paid.  Theae  booda,  in  expreai  tanna,  contala  two  aripnlatjooa,  Ist.  *To  paj 
the  holder.  OB  the  flnt  of  Vabmaiy,  l«l  fMO;*  tdL  'And  alao  fntetwt  tbareon  at  tte 
rate  of  tenper  oent  per  annam,  aeml-annaaUy,  on  the  flrat  Angnat  and  FMimary 
the  date  hereof,  unta  Me  prCneipal  turn  illall5e  paid  on  the  preaentatkMi  of  the 
iDtereat  warrants/  Here  ia  an  expceaapramlae  to  pay  interaat  before  the  bonds  become 
due  at  the  apedal  rate. 

**  The  manner  in  which  this  interest  isto  be  paid,  that  la,  on  preaentation  of  the  annexed 
Interest  warrants,  does  not  eUminate  this  express  promiae  aa  to  the  rate  from  the  body  of 
the  bond.  These  bonds  contain  a  aCtpalJition  of  the  hiiclier  rate«  *  uitit  tiie  principal  aun 
be  paid  on  the  preaentation  of  the  annexed  interest  warranta  at  tlielr  said  olBce.*  Soma 
of  u]>  think  this  is  a  stlpalatioo  for  the  payment  of  the  higher  rate  after  maturity  ;  but, 
assuming  that  this  is  not  so,  still  it  cannot  be  denied  that  It  Is  at  least  a  dear  and  «*<fttitrt 
stipulation  in  the  bond  that,  up  to  the  time  the  principal  sum  becomes  due,  the  company 
aicreea  to  pay  interest  at  ten  per  cent  per  annum,  payable  aemi-«nnnally.  The  promlaor 
used  chis  language  relating  to  intereat  on  the  assumption  that  the  prindpai  would  be  paid 
at  maturity  ;  hence  the  stipulation  aa  to  the  higher  rate  in  tenna  related  only  to  the  sune 
period,  and  the  words,  *on  the  presentation  of  the  annexed  interest  warrants,*  relnted  to 
the  steps  to  be  taken,  by  the  holder  of  the  interest  warranta,  to  collect  thia  aemi-annnal 
interest,  accruing  before  due.  There  being  a  aCtpulation  in  the  bond  for  the  apedal  rate  of 
intereat  before  due,  the  principal  sum  bears  a  like  rate  after  due,  aooording  to  *««M«"e 
of  this  court  in  S5  Ohio  St.,  sujiTYi.** 

A  promissory  note  payable  at  a  future  fixed  day,  *'  with  ten  per  cent  per  annum  from 
date,**  and  stipulating  that "  if  the  Interest  be  not  paid  annually,  to  become  prindpai  and 
bear  the  same  rate  of  Interest,  **  will  continue  to  bear  interest  at  ten  per  oent  after  ma- 
turity ;  and  the  unpaid  intereat  due  at  maturity  of  the  note,  and  each  suooeaslTe  aannid 
inatallment  of  interest  from  that  date,  wUI  bear  Interest  at  the  same  rate  (ten  per  cent)  ; 
not  however  so  as  to  compound  the  interest  on  the  amounts  In  default.  They  will  eacn 
bear  simple  interest  only,  at  the  contractual  rate.  Tt  Is  only  the  interest  on  the  prindpai 
which  will  become  prindpai.    Vaughan  ▼.  Kennan,  88  Ark.  114.   The  court  aaid: 

"  This  court  has  repeatedly  dedded,  that  in  case  of  notea  bearing  contractual  Intereat, 
when  there  Is  no  agreement  aa  to  Interest  after  maturity,  they  can  only  bear  intereat  at 
the  ordinary  rate  of  six  per  cent  after  due.  It  is  a  nuttter  of  intention  to  be  gathered 
from  the  direct  expressions  or  plain  import  of  the  Instrument. 

*'  In  this  case  there  Is  an  expreaa  agreement  at  a  certain  time  to  do  two  things :  let,  to 
pay  the  sum  of  $87S,  and  alao  another  amount  to  be  ascertained  by  calculating  Intereaft 
on  that  sum  at  ten  per  cent  per  annum  from  the  date  of  the  note.  Nothing  is  aald  ex- 
pressly as  to  the  Interest  after  maturity,  and  if  there  were  nothing  else  in  It,  there  wiMild 
be  no  question  but  that  the  subsequent  interest  could  only  be  at  the  rate  of  six  per  cent. 
The  doubt  arises  on  what  follows  bdng  the  dosing  expression.  That  is.  If  Interest  be  not 
paid  annuklly  to  become  prindpai  and  bear  the  same  rate  of  interest.  When  are  the 
nual  installments  to  be  due  1  la  it  to  be  a  year  from  tne  date  of  the  note  and  the 
give  annlTcrsaries,  or  are  the  annual  payments  only  to  begin  at  the  maturity  of  the  note 
and  be  continued  on  thoee  anniversaries  during  forbearance,  and  what  Is  meant  by  tiba 
same  rate  of  interest  ?  Is  it  the  same  agreed  upon  before  maturity,  or  the  same  the 
dpai  may  be  bearing  when  the  failure  to  pay  the  annual  interest  occurs  ?  The 
are  not  easily  answered. 

'  *  Parties  would  not  have  been  apt  to  express  themsdves  in  the  language  of  the  note  K 
they  had  Intended  that  any  part  of  the  intereat  should  be  payable  before  its  maturity.  H 
la  unusual  to  speak  of  annual  Interest  upon  a  note  running  less  than  nineteen  montlw. 
I  There  would  only  be  one  payment  and  the  whole  interest  would  be  payable  befora 
end  of  another  year.  Besides  there  is  no  obligation  to  pay  any  thing  before 
and  nothing  could  be  due  to  be  conyerted  into  prindpai. 

*  *  The  moat  probable  view  of  the  intention  of  the  parties,  to  be  gathered  from  the 
guage,  is  that  forbearance  was  contemplated  upon  condition  of  paying  Interest  whea  dai 
and  annually  thereafter ;  or  else  if  the  debtor  should  retain  tlie  interest  he  should  ba 
chargeable  with  the  respective  Installments  in  the  nature  of  new  and  additional 
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to  bear  intenet  thareefter.-  In  tbie  view  of  the  ceee  tlie  wordi  *  seme  intereet  * 
douUtav  refer  to  the  contrectnal  interest  before  expreewd  in  the  face  of  the  note. 

**  We  think  therefore  that  the  note  iteelf  continued  to  bear  intereet  at  the  rate  of  ten 
per  cant  after  matuiity  as  before,  and  that  the  unpaid  interest  due  at  maturity  became 
failwest  lifiailmt  at  the  same  rate,  together  with  the  suocessiTe  annual  Installments  of  in  • 
ttnest  as  the  fattnre  to  paj  them  ocoorred  on  each  anqlTeraary  of  the  maturity  of  the  note; 
■oCbowefver  so  as  to  compound  the  Interest  on  the  amounts  in  default  which  should  each 
bear  simple  Interest  alone  at  the  contractual  rate.  It  Is  only  the  intereet  on  the  principal 
wUdi  Is  to  beoome  principal.  This  is  the  course  adopted  by  the  court  of  North  Carolina. 
JXmIw  T.  JliaMm,  6»  N.  C.  W." 

In  iSeew  t.  IteChcf/ord,  90  M.  T.  644,  Interest  was  allowed  upon  a  balance  for  moneys 
hMmed,  due  prior  to  Jannaiy  1,  IMI,  when  the  act  changing  the  rate  of  interest  went  into 
effect  (chap.  688,  Laws  of  1819),  at  seven  per  cent,  up  to  that  date,  and  at  six  per  cent 
thereafter.  Held,  no  error ;  that  on  that  date  plaintiff  had  a  Tested  right  to  so  much  of 
the  Interest  as  had  accrued,  at  the  rate  fixed  by  law  prior  thereto,  of  which  light  the  act 
did  not  attempt  to  deprive  him  and  could  not  had  It  so  attempted. 

In  AssoeCotion,  etc.,  t.  BitgUmn,  90  How.  Pr.  9,  It  was  held  that  the  contract  rate 
"  eonttnnes  as  part  of  the  unlmpairable  obligation  of  the  contract  until  Judgment,  not- 
wbhstaading  the  change  in  the  statute,  and  though  the  contract  matured  before  such 
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^iidr0ios>.  feeler,  19  [Hun,  87,  was  decided  on  the  same  principle.    In  that  case  the 
note  was  pajable  with  Interest  at  six  per  cent.  The  plaintiff  was  allowed.lnterest  at  seven 
per  cent  from  maturity,  but  the  Qeneral  Term  held  it  was  error ;  that  the  contract  rate . 
should  have  prevailed  until  It  ceased  to  operate  by  being  merged.    Bee  also,  Smith  v. 
Haikom^  96  Hun,  160  ;  Bou»  t.  Northerm  Jnttiranes  Co.,  19  Week.  Dig.  86. 

In  PtUenger  r.  Hak$9^  8  Monthly  Law  Bull.96,  Judge  Danibls  held  **  that  after  the  debt 
beeomee  due,  Interest  was  recoverable  by  the  statute  and  not  by  virtue  of  the  contract.** 
Fbr  as  was  said  .In  CromweU  v.  County  of  Sdc,  94  U.  8.  851;  80  Am.  Bep.  60,  note : 
**  If  .the  parties  meant  that  the  contract  rate  should  continue.  It  would  have  been  easy  to 


In  IVsyior  v.  Wing,  84  K.  Y.  471,  revemng  23  Hun,  288,  each  of  the  plaintiff *8  mort- 
gages expressly  stipulated  that  the  principal  sum  should  hear  Interest  at  seven  per  cent 
until  It  was  paid.  Accordingly,  the  court  held  that  there  was  no.  error,  notwithstanding 
the  change  in  the  statute,  in  allowing  the  plaintiffs  interest  at  seven  per  cent  as  stipulated, 
until  the  date  of  the  decision  of  the  case,  and  after  the  entry  of  Judgment  the  Intereet  was 
to  be  calculated  at  six  per  eent.  To  the  same  effect  was  the  decision  In  Jforrisania,  efc, 
v.Brmsr.SN.T.  Monthly  Law  Bull.   108. 

ProtUw  ▼•  Loke  Shore,  e'e.,  H.  On.,  96  Hun,  646,  held  that  a  Judgment  recovend 
prior  to  the  pasMge  of  the  act  of  1879,  ch.  688,  was  not  affected  thereby  as  to  the  rate  of 
Interest  whMi  It  was  to  bear,  for  the  reason,  that  behig  '*a  contract  of  the  hli^test  nature 
known  tolaw/' and  by  statute  bearing  Interest  Aram  the  time  it  Is  perfected,  the  rate  of 
Interest  was  to  be  determined  by  the  law  fgrlsting  at  the  time  of  Its  entry,  and  was  ^*  be- 
yond legftsiative  control  or  Interference.*'   This  case  was  affirmed,  06  N.  T .  067. 

In  SaUer  v.  Ul<ea  Jt  Biaek  Rtoer^  etc.,  B.  Od.,  86  N.  Y.  401,  overruling  Erwin  v.  JVJBoer- 
aink,  etc.,  0  Hun,  518,  It  was  held  that  the  words  '*  contract  or  obligation  made  "  in  the 
act  of  1819,  was  Inappropriate  to  designate  a  liability  for  a  tort  created  by  law  and  not 
\ff  the  agreement  of  parties  expressed  or  ImpUed . 

In  Tfam/QUm  t.  Van  Renmekur,  dted  In  principal  case,  the  question  was  as  to  the  lia- 
bility of  the  guarantor  to  pay  the  interest  (as  Interest)  which  had  accrued  since  maturity. 
These  were  two  grounds  upon  which  It  might  be  held  that  hn  was  not  so  liable : 

1.  Being  a  guarantor  he  had  *'  a  right  to  Insist  that  his  liability  should  not  bo  extended 
beyond  its  precise  terms.**    p.  916. 

But  the  court  preferred  to  place  its  decision  on  the  00  broad  ground,  **  that  by  the  plain 
and  ordinary  meaning  of  the  language  used  In  the  contract  **  the  interest  accruing  after 
niatuillj.  by  iriiaiever  name  It  might  be  called,  '*  was  not  in  the  contemplation  of  the 
parties  at  tiie  time,  and  was  not  the  Interest  qtedged  and  provided  for  In  the  defendant*s 
eontmet,**  and  therefore  it  could  not  be  recovered  bj  virtue  of  th9  contract.  Seeopinlon, 
Bl94" 
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The  cMe  did  not  decide,  whether  Interest  after  meturity  should  be  given  at  the  coiitniet 
or  statutorj  rate;  nor  was  it  neesssaiy  so  to  do ;  the  unssMon  waevot  in  the  case,  hot  It 
does  dedde,  that  where  a  par^  has  agreed  to  paj  a  certatai  sum,  with  Interest  at  a  slTen 
time,  the  Interest  aoomlng  after  matoritgr,  **  is  not  in  the  eontempiatfen  of  the  par- 
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InBeST.  Mayor,  etc.,  10  Faige,  40,  the  oontraot  called  for  interest  at  less  than  the  k^ 
rate,  and  it  was  held  that  it  might  be  presomed  that  the  same  rate  was  tooontlniie,  as 
part  of  the  oontraot. 

The  same  mi^  be  said  of  JbniseT.  J7or(*sr» /)is.  Co.,  U  Week.  I>|g.nw  SeealaaaMllt- 
ran  ▼.  FomUek^  10  Hnn,  181.  On  the  theory  of  an  Implied  agreement,  or  that  the  oon- 
traot continued,  they  were  oorrectly  decided  :  If  on  the  other  hand  there  wsk  iio< 
IngeonlHMt,  than  the  Interest  ihnnld  have  bean  given  at  the  statatoiy  rate,  as 

Contrast  rate.— The  reason  given  for  allowing  intereat  after  matnrilj  at  the  contract 
rate  ia  that  *  Mt  Is  part  of  the  eontract  and  iacMent  to  the  debt.**  *Mt  oonlinttea«a  part  of 
the  nnlmpnimhie  obligation,"  or  aa  haa  been  suggealen  Ott  Albu  U  J.  «)  that thero  was 
"  an  Implied  agieeiiienr  that  the  old  rate  la  to  centlnQa  whUe  the  monnr  remaina  nnre> 
tomed — Bomewhat  like  the  Implication,  that  rent,,  payable  by  a  tenant  fbr  having 
siooof  the  property  after  the  term  named  in  the  Jeaae  in  ont,ia  the  aaosB  an  befbra.' 

•  The  above  rule,  carried  out,  worics  a  hardship.  To  illustrate:  Suppoee  that  the  contract 
wa«  not  only  silent  as  to  interest,  bat  thereby  it  was  expreeely  agreed  that  no  interest ' 
tb^be  paid.  On  failure  to  pay,  if  the  oontraot  ia  to  govern,  no  interest  oonld  be 
until  It  was  merged  in  Judgment  for  the  reason,  that  by  Implioatloo  no  interest  waa  to  be 
had  after  maturity. 

Sealictory  rate.— In  Sutherland  on  Damagea  (voL  1,  p.  544),  It  is  said : 

'*  A  contract  for  the  payment  of  raon^  at  a  deflnite  fbture  time,  with.a  sUpnlation  for 
the  itayment  of  interest  at  a  spedfled  rate,  standi,  if  not  performed,  after  the  dote  fljced 
for  the  payment  of  the  principal,  simply  as  a  chose  in  action.  The  contract  haa  then  no 
future ;  the  time  has  elapied  for  performance ;  there  remains  but  a  right  of  action  for 
damagea.  There  is  no  continuing  contract  to  pay  intereet  In  any  other  eense  than  there 
l«  a  continuing  oontraot  to  pay  the  principal.  The  promise  was,  as  to  both,  to  pay  at  aday 
which  to  tMist^'* 

■  What  Is  the  dilTerenoe,  In  legal  effect  between  a  promise  by  A .  made  on  the  Slst  day  of 
December,  UTS,  to  pay  B.  $000 in  three  years  with  interest  at  seven  per  cent*  and  a  proot- 
iss  to  pay  1006  in  three  years  firom  that  date  t   Suppose  that  when  payday  arri^vee  ▲. 
ftdte  to  pay.  what  are  B.*8  rights;  and  if  he  brings  suit,  what  does  he  recover  t   By  A.*a 
faHbre  to  pay,  B.  is  unquestionably  damnifled  to  the  tune  of  9006. 

If  the  doctrine  laid  down  by  Mr.  Sutherland,  which  is  so  terssly  and  aptly  stated,  to 
dbund,  and  we  think  it  conaonant  with  both  principle  and  reason,  all  that  B.  has  to  a  chose 
in  action,  as  a  result  of  A.*8  breach  of  oontraot ;  and  be  is  entitled  to  recover  damagea 
Hierefor,  the  measure  of  which  to  the  |006  and  Interest  thsreon,  at  the  legal  rste,  for 
*»  mon^  like  the  staples  of  commerce  Is,  in  legal  contemplation,  always  in  mariBet,  and 
procurable  at  the  legal  rate  of  intereet  **    1  Sutheriand  on  Damagea,  U8. 

**  On  a  contract  for  th^  mere'payment  of  money,  the  unpaid  principal,  together  with 
the  stipuUted,  or  after  maturity  the  towful  rate  of  interest,  to  the  measure  of  damages.** 
1  Sutheriand  on  Damages,  ISO. 

m  Van  Rentaelaer  v.  JewUt,  0  N.  T.  U6;  61  Am.  Dec  flO,  Judge  Bnonaon delivering  the 
opinion  of  ihe  court,  said  *  *  that  a  man  who  breaks  hto  contract  to  pay  a  debt  ahaU  in- 
demnify the  creditor,  so  far  as  that  can  be  done,  by  adding  Intereat  to  the  amount  of  dam- 
age whioh  was  sustained  by  the  breach.**  Seealao  Brotfnerdv.Jbnee,  ION.  Y.  86;  .Adorns 
▼.  fbrt  Plain,  80  Id.  001. 

The  e^F"««g  conflict  in  the  decisions  of  the  U.  S.  Supreme  Court  to  eaaOy  reconciled  by 
bearing  In    mind    the    language  of  the  court  in   Hnlden  v.  Tnui  Co.^  100  U.  &.  18^ 

*  *  the  rule  heretofore  applied  by  thto  court  under  the  droumstances  of  thto  ease  haa  been 
to  give  the  contract  rate  up  to  the  maturity  of  the  contract,  and  thereafter  the  rate  pre- 
scribed for  cases  where  the  parties  themselvea  have  fixed  no  rate.  •  •  •  Where 
a  different  rule  has  been  established,  it  governs,  of  course,  to  that  locnUty.  The  queetton 
to  always  one  of  local  l^w.** 

In   CromwM  v.  Cotinty  qf  Sac.,  00  U.  &  00,  the  court  (In  referring  to  the  Iow# 
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jtttnte),  aald,  *  *  parties  nugr  agree  In  wriUntf^tot  any  rate  of  interest  not  ezceediDc:  ten 
psr  cent  a  year,  and  that  any  judgment  or  decree  tbereon  shall  draw  the  rate  of  intereet 
ezpresaed  In  the  contrsct ;  "  and  again  at  page  6| :  *  *  By  the  settled  law  of  Iowa,  as  estab- 
lished by  repeated  decisions  of  her  highest  court,  contracts  drawing  a  specified  rate  of 
inteiest  before  mafenri$7 ,  draw  the  same  rate  afterward.** 

'Tbe  reaeon  why  In  the  Cromiaell  case  interest  was  allowed  after  maturltj  at  the  con- 
tnet  rake,  was  that  "  except  where  the  Federal  Oonstitutlon  and  laws  are  concerned,  the 
eooits  of  the  United  States  in  passing  upon  the  Constitution  and  statutes  of  a  State  con- 
form to  the  settled  constractfcm  of  them  by  the  highest  State  court.**  2\>wii,  etc.,  ▼.  Per. 
klnt,Mn.  S.  S00,a7. 

If  thecefore  dHferent  Interpretations  are  given  in  different  States  to  a  similar  loeal 
law,  that  law  in  effect  becomes  by  the  iMterpretatlona,  so  far  as  itis  a  rule  of  action,  a  dif- 
taeat  law  In  one  State  from  what  it  is  in  the  other.    ChH&ly  ▼.  PriOoeon,  4  Wall.  MB. 

So  that  in  reality  the  decisions  of  the  U.  S.  Supreme  Court  should  cany  with  them  no 
greater  weight  as  authority  than  do  the  adjudications  of  the  State  courts  which  are 
brought  there  for  review. 

•It  would  seem  thefefore  that  in  the  light  of  principle  and  authority,  the  rule  that  alter 
a  breach  of  coutrMt  to  pay  money,  interest  Is  to  be  given  as  damages,  and  at' the  statn- 
toty  rMa,  hath  hi  tt  the  •*  better  reason. 


•• 


SXTBOLI  T.  Hxir  YOBX^  LaJLX  EsIB  AVD  WlBXBBK  BAlLBOAb 

OoifpAinr. 

(»N.  T.SOt)  J 

:               •                           .  .  ;  ;     ,f 
O&nim^'^ntgt(ffmee'^0Mmiee^lmrdm  of  proof  ^pre^^ 

ger^maUagofU-^frtepamoxompHngfiromUabiUip.  ,r 

la  CMe  of  a  railroad  accident,  where  the  can  leaTe  their  proper  track  and 
injury  oocuni,  a  preaumption  of  neglSgenoe  arises  from  the  accident.* 

In  a  civil  action  for  negligence  the  plaintiff  is  not  boand  to  eatablish  his  caaj 
beyond  a  reaaonable  doubt,  f 

A  lailroad  owea  the  same  duty  to  mail  agents  riding  in  postal  cars  that  it  owes 
to  paMongers.    (866  note,  p,  88.) 

A  g^emment  mall  agent  ifaa  killed  by  an  accident  on  the  defendant's  rail- 
road  while  riding  upon  a  free  pass  stipulating  for  exemption  from  liability 
for  injuries  occasioned  by  its 'negligence.  EM,  that  such  stipulation  was 
unauthorised  and  toM^ 

•      '  •     ■  .  . , , 

A'OTION  of  damages  for  death  of  plaintiff's  intestate  by  negli^ 
gende.     The  opInion-stateB  the  case.     The  plaintiff  had  Judge- 
ment belov.  * 

•To  same  effect,  "FMal  w. 'MiddUtcK  B.  Oq.  aOO  Mass.  8Q6),  12  Am .  Rep.  720.       ^^"^^ 
t  See  Bartaii  rJ  Thompton  (M  Iswa,  AIK  SCAm.  Bep.  181 ;  Wtkh  v^JaijenhHmer  (5d  lowe, 
ll).41Am.  Be|i.T7. 
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Letais  £.  (Jarr,  for  appellant. 
/.  F.  SeyhoUf  for  respondent. 


BuoEB,  G.  J.  The  cause  of  the  accident  whereby  the  plaintilPs 
intestate  lost  his  life  was  left  in  some  doubt  by  the  testimony,  and 
was  altogether  a  matter  of  inference  for  the  jury  to  draw  from  the 
circumstances  appearing  in  evidence  relating  thereto. 

No  direct  evidence  was  given  on  the  subject  by  either  party,  the 
defendant  seeking  to  establish  the  inference  that  it  was  occasioned 
by  the  breaking  of  an  axle  of  the  engine  by  proving  from  the  evi- 
dence of  its  employees  and  others  that  the  axle  was  found  broken 
after  the  accident  and  that  its  switches  were  properly  set;  that  the 
road-bed  and  machinery  of  the  train  were  of  sound  material,  in 
good  order  and  condition,  and  that  the  train  was  lawfully  and 
skillfully  managed;  and  the  plaintifF,  from  the  nature  of  the  acci- 
dent, the  results  produced  and  the  circumstances  surrounding  it, 
that  it  was  occasioned  by  the  negligence  of  the  defendant's  servants 
in  setting  the  switches  at  the  place  of  accident,  whereby  the  train 
was  diverted  from  the  main  track  and  brought  in  collision  with 
obstructions  on  a  side  track  which  produced  the  injury  complained 
ol  It  was  undisputed  in  the  case  that  the  casualty  occurred  in 
the  immediate  vicinity  of  the  switch  ;  that  the  cars  left  the  main 
traek  following  either  upon  or  in  the  general  line  of  the  side  track 
leading  from  the  switch ;  that  they  came  in  collision  with  can 
standing  on  the  side  track  at  a  distance  of  several  hundred  feet 
from  the  switch,  and  that  the  proximate  cause  of  the  destruction 
of  the  mail  car  was  the  collision  between  the  train  and  the  cars 
standing  on  the  side  track.  These  circumstances  afforded  a  strong 
presumption  that  the  train  was  diverted  from  the  main  track  by 
some  disarrangement  of  the  switch.  No  adequate  cause  for  the 
various  circumstances  appeared  in  evidence  except  that  afforded  by 
the  presumption  of  a  misplaced  switch. 

Notwithstanding  the  positive  evidence  of  witnesses  to  the  effect 
that  at  different  times  duriug  the  few  hours  preceding  this  accident 
they  had  examined  these  switches  and  found  them  properly  set  and 
locked,  there  was  sufficient  evidence  derivable  from  the  undisputed 
facts,  and  the  conflicting  statements  as  to  the  situation  of  the  con- 
necting rails  of  the  side  track  after  the  accident,  to  afford  a  sup- 
port for  the  inference,. probably  drawn  by  the  jury,  that  the  acci- 
dent was  caused  by  a  misplacement  of  one  or  both  of  the  switches. 


APRIL  TERM,  1884.  77 


Sejbolt  T.  New  York,  Lake  Erie  and  Western  Railroad  Company. 

There  was  evidenoe  tending  to  show  that  the  mail  car  was  thrown 
from  the  side  track  a  distance  from  thirty  to  fifty  feet  down  an 
embankment,  and  was  found  to  be  lying  nearly  abreast  of  the 
engine  at  right  angles  with  it,  and  on  fire  immediately  after  the 
accident  occurred.  The  situation^  not  only  of  this  car,  but  that  of 
the  baggage  and  smoldng  cars  attached  to  it,  was  such  that  it  could 
not  probably  have  been  produced  except  by  a  collision  between  a 
train  moving  with  considerable  velocity  and  a  body  offering  great 

resistance. 

From  these  facts  the  jury  might  very  well  have  concluded  that 
the  evidence  which  attempted  to  account  for  the  accident  upon  the 
theory  that  the  train  left  the  track  near  the  upper  switch  in  con* 
sequence  of  a  broken  axle,  involving  as  it  did  the  proposition  that 
it  must  have  run  nearly  four  hundred  feet  over  said  road  ties  and 
other  obstructions  before  colliding  with  the  cars  standing  on  the 
side  track,  was  quite  improbable,  and  did  not  sufficiently  account 
for  the  results  disclosed  by  other  undisputed  evidence.  There  was 
evidence  to  support  the  finding  of  the  jury  upon  the  question  of 
the  defendant's  negligence,  and  we  see  np  ground  upon  which  to 
interfere  with  the  conclusions  reached. 

At  the  close  of  the  case  the  defendant  requested  an  instruction 
to  the  jury  that  'Hhe  burden  of  proof  is  on  the  plaintiff  to  estab- 
lish the  negligence  of  the  defendant.  If  there  is  a  reasonable 
doubt  on  the  whole  evidence  as  to  the  negligence  of  the  defendant, 
the  verdict  should  be  for  the  defendant. ''  We  think  the  court 
committed  no  error  in  refusing  to  charge  as  requested.  While  it  is 
true  as  a  general  pro])osition  that  the  burden  of  showing  negligence 
on  the  part  of  the  defendant  occasioning  an  injury  rests  in  the 
first  instance  upon  the  plaintiff,  yet  in  an  action  of  this  character, 
when  he  has  shown  a  situation  which  could  not  have  been  produced 
except  by  the  operation  of  abnormal  causes,  the  onus  then  rests 
upon  the  defendant  to  prove  that  the  injury  was  caused  without  his 
firalt  CMweU  v.  N.  J.  SiBatnboat  Co.,  47  N.  Y.  291;  Edgerion 
V.  jr.  F.  d  Harlem  R.  Co.,  39  id.  227 ;  Curtis  v.  X.  &  Syracuse 
R,  Co.,  18  id.  534.  It  was  said  by  Judge  Oroyeb  in  the  Edgsrton 
ease,  ''whenever  a  car  or  train  leaves  the  track  it  proves  that 
either  the  track  or  machinery,  or  some  portion  thereof,  is  not  in  a 
proper  condition,  or  that  the  machinery  is  not  properly  operated,  and 
presumptively  proves  that  the  defendant,  whose  duty  it  is  to  keep 
the  trade  and  machinery  in  the  proper  condition  and  to  operate  it 


78  NEW  YORK, 


Seybolt  t.  New  York,  Lake  Erie  and  Western  Bailroad  Compaiiy. 

with  the  necessary  prudence  and  care,  has  in  some  respect  Tiolated 
his  duty/'  ''The  court  charged  that  the  defendant  was  bonnd  to 
show  and  giro  some  explanation  of  the  cause  of  the  accident. 
This  portion  of  the  charge  must  be  understood  in  reference  to  the 
facts  of  this  case  and  as  applied  to  such  facts.  In  this  yiew  it  was 
not  erroneous/'  See  also,  /.  Bussdl  M/g.  Co.  y.  New  Haven  Sieam- 
hoai  Co.,  50  N.  Y.  121;  MuOm  y.  6^  John,  57  id.  572 ;  s.  c,  15 
Am.  Rep.  530 ;  Oinna  y.  Second  Avenue  R.  Co.,  67  N.  Y.  597. 
When  this  i^equest  was  made  the  evidence  had  clearly  raised  a  pre- 
sumption of  negligence  against  the  defendant,  and  the  only  ques- 
tion relating  thereto  which  remained  for  the  jury  to  consider  was 
whether  this  presumption  had  been  sufficiently  negatived  by  the 
evidence  introduced  by  the  defendant.  Under  the  authorities  cited 
it  would  not  have  been  error  even  if  the  court  had  charged  that 
the  plaintiff  had  established  a  prima  facte  case,  and  the  burden  of 
explaining  the  cause  of  the  accident  then  rested  upon  the  defend- 
ant. 

The  request  must  be  considered  with  reference  to  all  the  facts 
appearing  in  the  case  at  the  time  it  was  made,  and  as  applied  to 
them  we  do  not  think  the  defendant  was  entitled  to  the  charge 
requested. 

This  request  was  also  properly  denied  for  the  reason  that  it  was 
coupled  with  the  proposition  that  the  jury  should  find  for  the  de- 
fendant if  they  entertained  a  reasonable  doubt  upon  the  whole  evi- 
dence as  to  the  negligence  of  the  defendant 

We  are  not  aware  of  any  rule  applicable  to  the  trial  of  issues  of 
fact  in  civil  actions  which  requires  a  party  upon^whom  the  burden 
of  proof  rests  to  establish  a  case  free  from  reasonable  doubt  In 
criminal  cases. the  law,  out  of  tender  regard  for  the  nghts  of  ac- 
cused persons,  and  the  presumption  of  innocence  which  always 
attaches  to  persons  in  that  situation,  gives  to  the  defendant  the 
benefit  of  any  reasonable  doubt  existing  as  to  his  guilt ;  but  in 
civil  actions,  unless  the  issue  involves  the  commission  of  a  crime 
by  some  of  the  parties  thereto,  the  applicfition  of  such  a  rule  is, 
we  think,  unauthorized  by  the  law  of  evidence.  It  was  held,  in 
the  case  of  Johnson  v.  AgricuUural  Insurance  Company,  25  Hun, 
251.  where  the  defendant  had,  in  answer  to  an  action  upon  a  policy 
of  insurance  to  recover  damages  for  a  loss  ocoasiono<l  by  fire, 
alleged  that  the  plaintiff  had  himself  fired  the  insured  buildings ; 
that  it  was  sufficient  if  the  defense  was  supported  by  a  pre]K>nder' 
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ance  of  evidenoe,  and  that  it  was  error  to  require  the  defense  to  be 
proTed  beyond  a  reasonable  doubt.  The  question  decided  in  that 
case  has  been  the  subject  of  considerable  controversy  among  authors 
upon  eyidence,  and  we  do  not  intend  to  express  any  opinion  thereoii; 
bat  we  apprehend  that  the  case  suggested  presents  the  only  exception 
if  any  exists,  that  upon  the  trial  of  a  civil  action  the  party 
sustaining  the  burden  of  proof  performs  his  obligation  by  pre- 
senting a  preponderance  of  evidence.  The  rule  is  concisely  stated 
in  3  Greenleaf  s  Evidence,  section  29,  as  follows:  '^  A  distinction  is 
to  be  noted  between  civil  and  criminal  cases  in  respect  to  the  degree 
or  quantity  of  evidence  necessary  to  justify  the  jury  in  finding 
their  verdict  for  the  government.  In  civil  cases  their  duty  is  to 
weigh  the  evidence  carefully  and  to  find  for  the  party  in  whose 
favor  the  evidence  preponderates,  although  it  be  not  free  from  rea^ 
sonable  doubt.  But  in  criminal  cases  the  party  accused  is  entitled 
to  the  benefit  of  the  legal  presumption  in  f«vor  of  innocence  which 
in  doubtful  cases  is  always  suflScient  to  turn  the  scale  in  his  favor. ** 

The  exceptions  taken  to  the  ruling  of  the  court  in  holding  that 
the  defendant  owed  the  same  degree  of  care  to  the  clerks  and  mail 
agents  riding  in  the  postal  car,  in  charge  of  the  mails,  as  they  did 
to  passengers  riding  upon  the  train,  were  not  well  founded. 
That  question  was  decided  in  the  case  of  NdUon  v.  Wesi  Railroad 
(hrporaiion,  15  N.  Y.  444,  and  Blair  v.  Brie  Railway,  66  id. 
313 ;  8.  c,  33  Am.  Rep.  55,  and  we  see  no  reason  for  ques- 
tioning the  correctness  of  the  disposition  then  made  of  the  ques- 
tion. The  opinion  in  the  casiQ.  of  Pennsylvania  Railroad  Co. 
T.  Price,  96  Penn.  St.  256,  not  only  does  not  conflict  with  the  doc- 
trine of  these  cases  but  cites  with  approval  the  NoUon  case.  The 
question  in  that  case  wasii^n  the  construction  to  be  given  to  the 
word  ''  passenger,"  as  used  in  the  act  of  4th  April,  1868  (Pamph. 
L,  page  58)  of  the  Laws  of  Pennsylvania,  and  it  was  held,  from 
the  language  employed  in  the  act,  that  the  legislature  intended  to 
exclude  postal  agents  from  the  class  therein  designated  as  passen- 
gers, and  that  they  were  thereby  placed  on  the  same  footing  as  the 
employees  of  the  company  in  respect  to  their  rights  of  action 
against  the  company  for  injury  occasioned  by  negligence. 

The  question  arising  over  the  indorsement  on  the  back  of  the  pass 
issued  by  the  defendant  for  the  use  of  the  mail  agent,  whereby  it 
stipulated  for  an  exemption  from  liability  for  damages  on  account 
of  injuries  occurring  through  its  negligence,  is  the  only  one  remain- 
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ing  which  requires  notice.  The  defendant's  reqaests  to  charge 
upon  this  subject  were  based  upon  the  assumption  that  this  indorse- 
ment alone,  accompanied  by  proof  of  its  deliTery,  evidenced  a  con- 
tract binding  upon  the  person  using  the  pass.  There  was  no  re- 
quest made  to  have  this  question  submitted  to  the  jury,  neither  was 
there  a  finding  as  to  the  terms  of  the  contract  under  which  the 
deceased  was  carried  at  the  time  of  his  death.  No  attempt  was 
made  by  the  defendiant  to  prove  an  express  contract  between  itself 
and  goyemment  for  carrying  the  mails,  except  that  ^sought  to  be 
inferred  from  the  indorsement  on  the  pass,  and  this,  if  any  proof 
of  contract,  referred  only  to  one  of  the  incidents  of  the  general 
arrangement  under  which  their  service  was  performed  for  the  gov- 
ernment. 

The  evidence  showed  that  the  defendant  had  been  engaged  for  a 
long  time  in  transporting  the  mails,  but  whether  this  service  was 
performed  under  an  express  or  an  implied  contract  between  the 
parties  did  not  appear.  In  either  event  we  are  authorized  to  as- 
sume that  the  contract  under  which  such  service  was  performed  did 
not  contain  any  provision  which  the  government  agents  were  au- 
thorized by  the  statute  to  make.  The  provisions  relating  thereto 
are  embraced  in  sections  399?  to  4005,  both  inclusive,  of  chapter  10 
of  title  46  of  the  Revised  Statutes  of  the  United  States.  Section 
4000  of  this  chapter  reads  as  follows  :  ^  Every  railwaiy  company 
carrying  the  mail  shall  carry  on  any  train  which  may  run  over  its 
road,  and  without  extra  charge  therefor,  all  mailable  ma;tter 
directed  to  be  carried  thereon,  with  the  person  in  charge  of  the 
same.'' 

The  compensation  for  the  services  rendered  by  a  railroad  company 
in  such  transportation  is  provided  for  by  other  sections  of  the 
statute,  and  is  graduated  by  the  quantity  of  the  matter  carried  and 
the  distance  over  which  it  is  transported,  and  this  compensation  is 
thereby  placed  beyond  the  authority  of  any  agents  of  the  govern- 
ment to  vary  or  diminish.-  The  authority  of  its  agent  to  contract 
on  its  beh^  for  the  transportation  of  the  mails  is  limited  by  the 
provisions  of  the  statute,  and  no  power  is  thereby  given  to  stipulate 
for  any  advantage  to  it  as  a  consideration  for  exemption  to  a  rail- 
road corporation  of  liability  from  causes  of  action  accruing  through 
their  negligence.  Indeed,  it  would  be  a  strange  proposition  to  sav 
that  one  government  agent  cam  barter  away  the  individual  rights  of 
another  as  a  consideration  for  some  benefit  to  be  derived  by  his 
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principal  therefrom.  Oertainly  sach  a  power  cannot  be  supposed 
to  exist  except  by  force  of  an  express  statute  or  voluntary  consent 
of  the  parties  to  be  affected  thereby.  It  seems  to  follow  that  even 
if  there  had  been  an  express  contract  between  the  government  and 
the  defendant,  providing  for  the  exemption  in  question,  it  must 
have  been  void  in  respect  to  such  a  provision,  for  want  of  authority 
in  the  officer  representing  the  government  to  make  it.  Such  officer, 
acting  under  the  power  contained  in  the  statute,  could  not  lawfully 
represent  the  government  in  making  such  a  contract,  and  he  could 
represent  the  person  subjected  to  the  risks  of  such  negligence  only 
by  virtue  of  express  authority  conferred  upon  him  by  such  persons. 

It  appeared,  on  the  trial,  that  it  was  the  custom  of  one  of  the 
snperintendents  of  the  government  mail  service  to  issue  a  monthly 
requisition  upon  the  department  for  passes  over  its  road  for  the 
nse  of  the  persons  travelling  in  charge  of  the  mails,  and  that  this 
was  done  for  the  month  of  January,  1881,  and  the  pass  in  question 
was  accordingly  issued  by  the  defendant  and  delivered  to  such 
Buperintendent  for  the  use  of  the  plaintiff's  intestate  during  that 
month.  This  pass  was  sent  by  the  superintendent  to  the  deceased, 
but  whether  it  reached  him  or  not  does  not  appear.  Upon  the  back 
of  the  pass  was  printed  the  following  condition  :  '^  The  person 
accepting  this  free  pass  assumes,  in  consideration  therefor,  all  risk 
of  accident,  and  expressly  agrees  that  the  New  York,  Lake  Erie 
and  Western  Railroad  Company  shall  not  be  liable,  under  any  cir- 
cnmstances,  whether  of  negligence  by  their  agents  or  otherwise, 
for  any  injury  to  the  person  or  for  any  loss  or  injury  to  the  property 
of  the  passengers  using  this  pass.''  Assuming,  for  the  purpose  of 
the  argument,  that  the  mail  agent  received  the  pass,  and  was  charge- 
able with  knowledge  of  its  contents,  the  question  is  presented  as  to 
the  effect,  if  any,  which  it  had  upon  his  rights. 

It  cannot  now  be  disputed  that  an  individual  transported  over  the 
roate  of  a  carrier  of  passengers  may  debar  himself,  by  a  contract 
founded  upon  a  sufficient  consideration,  from  any  claim  to  damages 
for  injuries  to  his  person  or  property  occasioned  by  the  negligence 
of  such  corporation  during  the  course  of  transportation.  Such  a 
contract  however  to  be  binding  upon  a  party  must  be  made  by  him 
or  by  some  one  authorized  to  act  in  his  behalf.  Such  authority 
may  sometimes  be  implied  from  certain  contract  relations  existing 
between  the  parties,  as  between  master  and  servant,  or  principal 
and  agent ;  but  no  such  implication  can  arise,  when  the  relations 
V01.XLVII  — 11 
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of  the  parties  are  regulated  and  defined  by  statute.  Stinmm  v.  N. 
Y.  C.  R.  Co.,  82  N.  Y.  838  ;  Blair  v.  Erxe  Ry  Co.,  supra. 

We  think,  under  the  circumstances  presented  by  the  case,  that 
this  pass  was  a  mere  voucher,  issued  for  the  conyenienoe  of  the 
agent  and  the  information  of  the  employees  of  the  defendant,  and 
did  not  in  any  sense  constitute  a  contract  between  the  defendant 
and  the  person  using  it.  It  was  not  delivered  in  accordance  with 
any  negotiation  had  or  contract  made  at  the  time  of  its  issue,  but 
was  obviously  employed  from  time  to  time,  as  the  necessity  for  it 
arose,  to  carry  out  some  pre-existing  arrangement  made  between 
the  defendant  and  the  government  in  relation  to  the  transportation 
of  the  mails  and  the  person  having  them  in  charge. 

The  principle  involved  in  the  cases,  holding  that  a  party  making 
a  contract  with  a  common  carrier  who  voluntarily  accepts  a  ticket 
or  receipt  purporting  to  contain  the  conditions  of  the  contract  for 
the  transportation  of  persons  or  property,  is  thereby  deemed  to  have 
assented  to  such  conditions,  has  no  application  to  this  case.  These 
cases  proceed  upon  the  assumption  that  the  rights  of  the  parties 
are  founded  upon  an  express  contract,  and  the  presumed  intent  and 
understanding  of  the  parties  that  such  contract  was  made  and  per- 
fected at  the  time  of  the  payment  of  the  consideration  and  the  delivery 
of  a  voucher  therefor  stating  the  conditions  upon  which  it  was  re- 
ceived. In  this  case  however  the  rights  which  could  be  made  the 
subject  of  contract  stipulations  between  the  several  parties  were 
limited  by  the  statute,  and  certainly  one  of  those  parties  had  no 
reason  to  suppose  that  he  was  monthly  making  a  contract  which 
affected  in  any  degree  his  right  of  transportation  over  the  defend- 
ant's road  which  had  already  been  secured  to  him  by  law.  The 
absolute  duty  of  providing  a  car  for  the  transportation  of  the  mail, 
and  of  carrying  such  mail  and  the  persons  in  charge  thereof,  is 
imposed  by  the  statute,  and  an  imperative  obligation  for  its  per- 
foimance  rests  upon  the  corporation  accepting  the  public  mails  for 
the  purpose  of  transportation.  An  attempt  by  such  a  corporatiou 
to  impose  any  other  conditions  upon  the  performance  of  this  service 
than  those  provided  by  the  statute  would  be  illegal  and  ineffectual 
to  shield  it  from  the  consequences  of  its  wrongful  acts. 

It  is  not  claimed  that  the  superintendent  of  the  railroad  mail 
service,  to  whom  this  pass  was  delivered,  had  authority  to  enter 
into  any  contract  on  behalf  of  the  government.  Neither  is  it  claimed 
that  any  contract  has  been  made  by  the  defendant  with  any  other 
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officer  of  the  goyemment,  exempting  them  from  liability  for  injuries 
sustained  by  mail  agents  on  account  of  its  negligence. 

This  defense  must  therefore  rest  upon  the  proposition  that  a  per- 
son to  whom  is  secured  an  absolute  statutory  right  to  transportation 
oyer  a  railroad  forfeits  his  right  to  damages  for  an  injury  inflicted 
upon  him  by  the  negligence  of  such  railroad  corporation,  by  the 
involuntary  acceptance  of  a  voucher  containing  provisions  intended 
by  the  corporation  to  exempt  it  from  liability  for  its  negligence, 
although  the  person  receiving  it  supposed  it  was  intended  solely  to 
facilitate  the  enjoyment  of  his  right  of  transportation. 

We  are  of  the  opinion  that  the  agent's  acceptance  of  the  pass 
under  the  circumstances  of  this  case  did  not  indicate  an  intention 
to  assent  to  the  provisions  therein  contained,  and  even  if  it  might 
be  so  construed,  that  the  want  of  a  consideration  for  such  an  Bgree- 
ment  Tendered  it  nudum  padum,  A  promise  by  one  party  to  do 
that  which  he  is  already  under  a  legal  obligation  to  perform  has 
frequently  been  held  to  be  insufficient  as  a  consideration  to  support 
a  contTBct.  VafukrMU  v.  8ehr$ffer,  91  N.  Y.  392 ;  12  Abb.  N.  0. 
390. 

We  are  therefore  of  the  opinion  that  the  judgment  should  be 
affirmed. 

JudgvMnt  affirtnedm 

AH  concur. 


Woim  «r  TM  Bawmi'aa.— In  BmiMyleiMite  A.  Ok  ▼.  IVIm,  98  Peon.  St.  flM|  eited  In  tbe 
pflneipal  oaae,  the  itataite  In  qiiMtkm  jproTtded:  **  Timlb  when  anj  penon  ihaU  nutein 
pwonnl  Injnrj  or  lo«  of  life  while  lawfnilj  encased  or  employed  on,  or  ebout  the  roeda, 
works,  depots  and  premises  of  a  raltroed  company,  or  in  or  about  anj  train  or  car  therein 
or  thersont  of  which  company  such  perwn  Is  not  an  employee,  the  right  of  action  in  all 
SDch  eeeee  against  tlie  company  shall  be  only  such  as  would  exist  If  such  person  were  an 
empleyeeb  provided  this  section  shall  not  apply  to  passengers.**  Held,  that  a  route  or 
mall  i^ent  In  the  employ  of  the  United  States  Post  Office  Department,  while  travelUng 
«a  a  railroad  in  the  performance  of  his  duties,  is  not  a  pswenger  within  the  meaning  of 
theact.  The  court  said:  '*  Was  the  deceased  a  passenger  within  the  meaning  of  the  act 
ef  ISes  r  Looking  at  the  mischief  which  the  sot  was  Intended  to  remedy,  the  answer  to 
tUs  question  Is  not  dlScult.  The  deceased  was  'lawfuUy  employed  upon  the  road.*  He 
was  therefore  within  the  precise  language  of  the  act,  and  must  be  held  to  have  had  the 
rights  only  of  an  employee  unless  he  comes  within  the  exception.  The  word  *  passenger  * 
In  the  proviso  must  be  understood  In  its  ordinary  and  popular  signiflcatlon.  Had  the 
question  been  asked  of  any  penon.  Intelligent  or  otherwise,  upon  this  train  when  the  ac- 
cident oecnrred,  whether  A.  J.  Price,  the  deceased,  was  a  pasnenger  upon  said  train,  the 
would  have  been  In  the  negative ;  that  he  was  employed  upon  the  train  as  a  «»*P 
Why  then  should  we  give  to  the  proviso  a  forced  construction  not  warranted  by 
tts  language  an4  lepognant  to  our  qoipmion  sense? 

"It  was  uffs^  f|Mtt  the  deneas^tf  i^  a  passenger  because,  under  the  aeteSOengreH 
Knesset. 400(0,  ^^feiy  ralhvaycQ«|pi|nycafvyingtl|*nyai8haUcaqirpna«iytiliiikw]^ 
AaO  ran  ovar  its  voad,  and  without  extra  charge  th^iefor,  all  mailaW^innatter  ilftrii<littn 
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be  carried  thereon,  with  the  penon  In  duuvB  of  the  flMue.*  This  act  niekee  It  the  duty  of 
the  coDipeny  to  cany  the  mall  agent  without  extra  charge,  bot  It  no  more  makes  him  a 
paawnger  than  It  does  the  mall  matter  of  which  he  has  the  oare.  The  company  have  no 
eontrol  of  him  as  they  have  over  paanngen,  for  whoae  safety  they  are  responsible.  He 
is  not  boond  to  observe  any  of  the  rales  prescribed  for  the  protection  of  passengers.  He 
may  expose  his  life  In  the  most  reckless  manner.  The  mall  car,  like  the  baggage  car,  is 
a  known  place  of  danger.  From  Its  position  It  Is  peculiariyexpoeed  to  destruction  in  cases 
of  collision.  The  effect  of  the  act  of  Congress  is  to  make  his  position  on  the  oar  a  lawful  * 
one.  Being  lawftdly  upon  the  train  a  recoveiy  might  poseibly  have  been  had  for  his 
death  upon  thedn^  to  carry  safely;  OoHeU  ▼.  Ltmdnn  and  North  WaLRaOway  On., 
10Q.B.  98A.and  JVblton  t.  WuUm  MUtiOroad  Cbrporotfon,15N.T.444,  go  thia  extent. 
Bnt  here  the  act  of  UM  conies  In  and  declares  that  persons  employed  upon  the  road  shall 
have  only  the  rights  of  employees  of  the  company. 

Pemui^tBaiUa  RaUmad  Co.  v.  Hendermm,  51  Pann.  8t.  SIA,  was  decided  prior  to  the 
of  the  act  of  1888»  and  It  was  uiged  that  the  legialatare  had  this  case  in  Tlew 
they  Inserted  the  proviso  In  question.  Conceding  this  to  be  so  It  proves  nothing. 
There  the  plaintiff  wasa  drover  transporting  his  live  stod^  upon  the  cars  of  the  company. 
He  had  paid  the  freightonhis  stock,  and  at  thesame  time  received  a  pass  for  himself .  He 
was  travelling  with  his  stock,  and  was  as  much  a  pasMnger  as  If  be  had  been  travelling  with 
his  trunk.  He  had  a  direct  contract  relation  with  the  company.  He  was  under  the  oon- 
trol  of  the  conductor,  and  was  bound  to  confonn  to  the  reasonable  rulea  of  the  company 
the  sameas  other  passengere.  I  see  little  analogy  between  such  a  case  and  that  of  n  mail 
agentjhrho  haano  contract  relation  with  the  company,  and  who  is  notfnany  sense  under  Its 
control.  It  may  very  well  be  that  Hendersrm  v.  RaOroad  Co.  belongs  to  a  daas  of  eases 
intended  to  be  covered  by  the  proviso  to  the  act  of  1M8.  Other  cases  might  be  suggested 
to  which  It  may  pomMj  apply.  They  will  probably  come  up  in  due  timci  and  we  wOl  not 
anticipate  them.  It  Is  suffldent  to  say  that  the  legislature  doubtless  considered  that  there 
were,  or  might  be  such  cases,  and  therefore  added  the  proviso  to  save  them  tram,  the 
operation  of  the  act.  But  It  would  be  attributing  a  want  of  intelligence  to  the  law-making 
power  to  hold  that  It  meant  to  designate  as  pssnengera  men  who  were  employed  by  the 
year  upon  the  road,  as  the  mall  agents  of  the  government. 

'*  The  act  of  IMS  is  very  broad  In  Its  terms.  It  was  said  by  our  brother  Qobdoh,  In  Rteant 
V.  N&rth  AnsHyitNvi4a  RaiOiroad  Co.,  Sttpro,  *  The  comprehensive  words  engaged  or  em- 
ployed are  used  to  embrace  every  imaginable  manner  by  whkdi  any  one  may  or  might  be 
brought  In ,  iq>on  or  about  the  roadway,  cars  or  works  of  a  railroad  company.*  Following 
this  sound  interpretation  of  the  act  we  must  regard  It  as  Intended  to  relieve  railroad  com- 
panies fkom  liabiii^  for  Injuries  to  the  daas  of  persons  enumerated  therein.  Yet  the 
constraction  now  dafmed  for  it  discriminated  in  favor  of  certain  persons  of  this  dnas  to 
the  exclusion  of  all  others.  That  Is  to  say,  those  persons  who,  by  the  acddent  of  their 
position,  hi4>pen  to  be  employed  on  the  trains,  may  recover  for  injuries,  whUe  others, 
equally  deserving,  who  do  not  ride  with  the  traina  but  are  *employed  or  engaged  in  or  about 
the  roads,  works,  depots  and  premlees  of  the  company,*  have  nn  such  right  To  IIlnBtrate: 
Suppose  the  deceased,  instead  of  being  employed  as  mafl  agent,  had  been  employed  by 
the  government  to  carry  the  mall  from  the  depot  to  the  poet  office,  and  while  so  engaged 
about  the  depot  had  been  killed  by  the  negligence  of  the  defendant's  servants.  In  audi 
case  he  would  have  been  clearly  within  the  act  and  not  within  Its  exception,  can  the 
mere  fsct  that  be  was  upon  the  train  instead  of  belnir  about  the  depot  make  any  diflter- 
enoe  ?    We  are  of  opinion  the  act  contemplated  no  such  distinction . 

'*  The  learned  judge  of  the  court  below  places  considerable  stress  upon  Webster^s  deA* 
nitlon  of  the  word '  passenger,*  as  *  one  who  travels  in  some  conveyance'  as  a  stage  ooadi 
or  steamboat.*  The  citation  from  Webster  is  not  strictly  accurate.  His  definition  la, 
*  A  passer  or  passer  by;  one  who  is  making  a  paasage ;  a  traveller,  especially  by  some  ea- 
tablished  conveyance ;  a  person  conveyed  on  a  journey.*  Worcester  defines  the  same  word 
as  follows:  *One  who  pseses,  or  Is  onhis  way;  a  traveler;  a  wayfarer.'  It  will  be  seen  that 
the  leading  Idea  of  these  definitions  Is  that  a  passenger  Is  one  who  travels  flrom  plaoe  to 
place.    Mere  locomotion  is  not  travel  In  the  popular  use  of  the  term .   There  are  oonduot- 

CIV  onahortliaesof  railroad  In  this  State  who  have  passed  over  more  miles  in  the  course 
employmsat  than  any  traveller  of  ancient  or  modern  times.   Yet  we  would  haidly 
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can  them  trsvellediiien.  Tlie  tenM  giTen  to  partieolar  words  bj  oar  craat  lesdcograplMni 
italwiqri  entltlod  to  weiglit.  7et  where  a  word  Is  used  in  an  act  of  assemblj  regard 
most  be  had  to  the  drooinstanees  surroundiDg  Its  use.  ▲  more  correct  deHoitioo  of  the 
word  in  its  legal  sense  would  be,  one  who  trsTeis  In  some  pobllo  conTejranoe  bj  Tirtue  of  a 
eontract,  express  or  Implied,  with  the  carrier,  as  the  payment  of  iare^  or  that  which  Is  ao- 
eepted  as  an  equivalent  therefor.  ▲  mere  trefpasser,  a  penon  who  steals  aride  upona 
faain,  or  who  tsemplojed  thereon,  is  not  apassflnger  within  the  mtanfag  of  tha  act  of  3M>, 
'  SBtttled  to  noteetioa  as  soeh. " 


MiLLSB  y.  MoKivziB. 

(95  N.  T.  675.) 

S^ffoUable  intirummU'-^eanMeraHan  -^for  ftiiwm  MfilMiL 

The  itatemttit  in  a  promisaory  note  that  it  la  giT«n  for  lent  monej  U  not 

dofliTe. 
A  note  in  oonflidex«tk>n  of  f  ntore  aorrioea  becomee  Talid  on  the  rendeiing  of 

the  eerTicee  although  there  wag  no  agreement  at  the  time  of  algniag  to 

render  anch  aervicea,  and  although  the  amount  la  much  greater  than  the 

Talne  of  the  aervioea. 

AOTION  on  a  promissory  note.    The  qpinion  shows  ihe 
The  phuntiS  had  judgment  below. 

Bdward  P.  Wilder ^  for  appellant. 

/•  T.  WiRiams,  for  respondent. 

EAMiy  J.  There  is  no  difficulty  about  the  pleadings  in  this  case. 
Under  them  the  parties  may  litigate  OTory  question  which  has  so 
fiur  appeared  in  the  case. 

Notwithstanding  the  statement  in  the  note  that  it  was  given  for 
cash  loaned,  it  is  open  to  either  party  to  show  the  true  considera- 
tion thereof.  1  Pars,  on  Notes  and  Bills,  194 ;  Abbott  v.  ffend- 
ricks,  1  Man.  &  Gr.  791;  Wheder  y.  BillingSy  38  N.  Y.  263;  Amot 
y.  BrU  Railway  Co.,  67  id.  321. 

There  is  a  difference  of  opinion  among  the  judges  of  this  court 
as  to  some  of  the  features  of  this  case.  Some  are  of  opinion  that 
apon  the  undisputed  eyidence  the  trial  judge  should  have  directed 
a  verdict  in  favor  of  the  plaintiff  for  the  full  amount  of  the  note  ; 
others  are  of  opinion  that  upon  all  the  evidence,  the  case  was  a 
proper  one  for  the  jury  to  determine  whether  there  was,  in  whole 
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or  in  part,  an  absence  of  consideration  for  the  note.  But  we  are 
all  agreed  that  the  learned  trial  judge  laid  down  an  incorrect  role 
of  law  in  that  portion  of  his  charge,  which  is  as  follows  :  ''  If  as  a 
part  and  parcel  of  the  consideration  of  this  note  at  the  time  it  was 
given,  Mr.  Mackenzie  understood  that  Mrs.  Miller  was  to  render 
some  future  services,  and  she  so  gave  him  to  understand,  but  you 
are  not  satisfied  there  was  an  express  contract  promise  on  her  part 
to  render  those  services  which  Mr.  Mackenzie  could  have  enforced 
against  Mis.  Miller,  and  upon  which  Mrs.  Miller  would  have  been 
liable  to  Mr.  Mackenzie  in  damages  in  case  she  had  violated  it,  then 
she  cannot  recover  the  15,000  on  this  note,  but  can  only  recover 
the  value  of  the  services  that  had  been  rendered,  and  which  have 
been  proved  to  your  satisfaction." 

Here  the  future  services  were  rendered,  and  there  is  no  authority 
which  we  are  bound  to  respect  which  holds,  that  in  such  a  case, 
the  future  services,  in  order  to  furnish  a  consideration,  must  have 
been  rendered  under  a  contract  binding  the  promisee  to  render 
them.  If  the  plaintifF  was  not,  at  the  time  she  made  the  promise, 
bound  to  render  the  future  services,  her  subsequent  rendition  of 
tiiem  furnished  the  consideration  to  uphold  the  note,  and  made  the 
consideration  of  the  note  in  that  respect  just  as  good  and  valid  as 
if  she  had  made  a  binding  promise  to  render  them.  So  the  rule 
was  laid  down  in  Train  v.  Oold,  5  Pick.  379.  In  that  case, 
WiLDBB,  J.,  delivering  the  opinion  of  the  court,  said  :  ''It  is  not 
necessary  that  the  consideration  should  exist  at  the  time  of  making 
the  promise,  for  if  the  person  to  whom  a  promise  is  made  should 
incur  any  loss,  expense  xnr  liability,  in  consequence  of  the  promise 
and  relying  upon  it,  the  promise  thereupon  becomes  obligatory. 
Thus  if  A.  promises  B.  to  pay  him  a  sum  of  money  if  he  will  do 
a  particular  act,  and  B.  does  the  act,  the  promise  thereupon  becomes 
binding,  although  B.,  at  the  time  of  the  promise,  does  not  engage 
to  do  the  act.  In  the  intermediate  time  the  obligation  of  the  con- 
tract or  promise  is  suspended ;  for  until  the  performance  of  the 
condition  of  the  promisee,  there  is  no  consideration  and  the  promise 
is  nudum  pactum  ;  but  on  the  performance  of  the  condition  by  the 
promise  it  is  clothed  with  a  valid  consideration,  which  relates  back 
to  the  promise,  and  then  becomes  obligatory."  In  Cottage  Street 
Ohureh  v.  KendaU,  121  Mass.  529,  Gray,  C.  J.,  said  :  ''  When 
one  promises  to  pay  another  a  certain  sum  of  money  for  doing  a 
particular  thing,  which  is  to  be  done  before  the  money  is  paid,  and 
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the  promisee  does  the  thing  upon  the  faith  of  the  promise,  the 
promise^  which  was  before  a  mere  reyocabie  offer,  thereby  becomes 
a  complete  contract  upon  a  consideration  moving  from  the  promisee 
to  the  promisor."  The  language  used  in  the  case  of  Traiti  y. 
Oold  was  cited  and  approved  by  Paige,  J.,  in  Barnes  t.  Perin$, 
9  Barb.  202.  In  L'Amareux  v.  Oauld,  7  N.  Y.  349,  it  was  held 
that  where  the  terms  of  an  agreement  between  A.  and  B..  in  con- 
sideration that  A.  will  pay  certain  notes  upon  which  he  is  indorser, 
B.  agrees  to  pay  him  a  certain  8um>  although  there  be  no  obliga- 
tion upon  A.  to  pay  the  notes,  and  therefore  no  mutuality  in  the 
contract,  yet  if  he  does  pay  them,  he  furnishes  a  consideration  for 
the  agreement,  and  may  enforce  it  against  B. ;  and  in  that  case  it 
was  idso  held  that  the  rule  laid  down  in  Chitty  on  Contracts,  that 
if  one  party  to  an  agreement  was  never  bound  on  his  part  to  do  the 
act  which  forms  the  consideration  for  the  promise  of  the  other,  the 
agreement  is  void  for  want  of  mutuality,  is  too  broadly  stated ; 
that  the  rule  is  confined  to  cases  where  the  want  of  mutuality  would 
leave  a  party  without  a  valid  consideration  for  the  promise  at  the 
time  it  is  to  be  performed,  and  not  at  the  time  it  was  made.  In 
WiUMs  V.  Sun  Mutual  Ins.  Co.,  45  N.  Y.  45 ;  8.  c,  6  Am.  Bep. 
31,  it  was  held  that  a  promise  void  when  made  for  want  of  mutual- 
ity of  obligation  becomes  valid  and  binding  upon  the  performance 
by  the  promisee  of  that  in  consideration  of  which  such  promise 
was  made.  To  the  same  effect  is  the  case  of  Sands  v.  Crooks^  46 
N.  Y.  564,  where  Judge  Rapallo,  writing  the  opinion,  said  :  **  As- 
suming that  no  obligation  on  the  part  of  the  plaintiff  was  created 
at  the  time  defendant's  promise  was  made,  and  that  his  promise  or 
guaranty  was  merely  on  condition  that  the  plaintiff  should  perform 
the  specified  acts,  yet  the  acceptance  of  the  guaranty,  and  full  per- 
formance under  it  of  the  conditions,  would  render  it  obligatory 
upon  the  defendant.'' 

In  While  V.  Baxter,  71  N.  Y.  254,  it  was  held  that  where  one, 
acting  on  the  faith  of  a  promise,  performs  the  condition  upon  which 
the  promise  was  made,  the  promise  attaches  to  the  consideration  so 
performed,  and  renders  the  promisor  liable.  Judge  Rapallo,  again 
writing  the  opinion  of  the  court,  said  :  **  After  the  promisor  has 
had  the  benefit  of  the  consideration  for  which  he  bargained,  it  is  no 
defense  to  say  that  the  promisee  was  not  bound  by  the  contract  to 
do  the  act."  In  Marie  v.  Garrison,  83  N.  Y.  26,  Judge  Andrews 
commenting  on  the  same  rule,  said  :  ''When  a  defendant  has  act- 
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ttally  reoeiyed  the  oonsideration  of  an  agreement  by  a  volnntaiy  per- 
f  onnanoe  of  an  act  by  the  other  party,  upon  his  proposition  or  sog- 
gestion,  sach  performance  constitutes  a  consideration  which  will 
uphold  the  defendant's  promise/'  and  that  it  was  not  essential  to 
the  existence  of  a  consideration  for  the  defendant's  agreement  that 
mutuality  of  obligation  should  have  existed  between  the  parties 
when  his  agreement  was  made.  In  Addison  on  Gontracts,  page  14, 
it  is  said  :  ^*  If  the  contract  has  been  parUy  executed  by  the  per- 
formance of  the  act  forming  the  consideration  for  the  promise,  then 
it  is  no  answer  to  an  action  to  say  that  the  plaintiff  was  not,  by  the 
terms  of  the  original  contract,  bound  to  do  the  act,  and  that  there 
was  consequently  no  mutuality  of  obligation.''  See  also  Pars. 
Oont  (5th  ed«)  448. 

We  have  made  these  citations  at  some  length,  because  the  learned 
judge  at  the  trial  in  laying  down  the  rule  of  law  we  are  now  con- 
sidering relied  upon  the  case  of  HuUe  t.  HuUsy  17  0.  B.  711,  in 
which  it  was  decided  that  to  constitute  the  rendering  of  future  ser- 
yices  by  the  payee  a  good  consideration  for  the  making  of  a  prom- 
issory note,  there  must  be  some  binding  contract  for  such  services. 
In  that  case,  Jbbvis,  G.  J.,  writing  the  opinion,  said:  ''In  order 
to  make  the  future  services  a  good  consideration  for  the  giving  of 
the  note,  we  think  it  was  incumbent  on  the  plaintiff  to  show  that 
there  was  some  contract  for  future  services  which  might  hare  been 
enforced  by  the  giyer  of  the^note  if  the  recipient  omitted  to  per- 
form it."  There  is  some  confusion  about  the  facts  of  that  case. 
It  does  not  clearly  appear  that  the  payee  of  the  note  rendered  the 
future  services  in  reliance  upon  the  promise  of  the  maker  of  the 
note,  or  as  a  consideration  for  the  giving  of  the  note.  The  remarks 
of  the  judge  as  quoted  are  abstractly  correct,  so  far  as  they  ga 
Gratuitous  services  rendered  in  the  past  or  to  be  rendered  in  the 
future  can  furnish  no  consideration  for  the  giving  of  a  note ;  and 
where  the  payee  relies  simply  upon  a  contract  for  future  services  ss 
furnishing  the  consideration  for  the  note,  he  must  show  a  valid, 
binding  contract.  But  the  payee  of  such  a  note  may  show  that  the 
note  was  given  in  consideration  of  future  services  to  be  rendered, 
and  that  such  services  were  rendered,  thus  furnishing  the  consider- 
ation. If  however  that  case  can  be  said  to  state  the  law  ss 
broadly  as  it  was  laid  down  by  the  trial  judge  in  his  charge  to  the 
jury,  it  is  unsustained  by  principle  and  in  conflict  with  the  numer- 
ous authorities  above  cited,  and  is  without  authority  here* 
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That  portion  of  the  charge  of  the  judge  now  under  consider»tiony 
in  order  to  embody  the  correct  role,  should  therefore  haye  been 
tiuit  if  thiB  note  was  giyen  by  the  intestate  for  services  which  the 
jdaintiil  had  rendered  to  him,  and  for  services  which  she  should 
render  to  him,  and  which  she  subsequently  did  render  to  him,  in 
reliance  upon  his  promise,  then  she  was  entitled  to  recover  the  full 
amount  of  the  note,  although  that  was  much  greater  than  the  real 
value  of  the  services ;  and  for  such  a  rule  the  cases  of  Worth  v. 
Case,  ^  N.  Y.  869,  and  Barl  v.  Peck,  64  id«  596,  are  ample  author- 
ity. 

Therefore  without  determining  any  of  the  other  questions  in  the 
case,  all  of  which  may  become  unimportant  upon  the  new  trial,  for 
the  error  in  the  charge  specified,  we  are  of  opinion  that  the  judg- 
ment should  be  reversed  and  a  new  trial  granted,  costs  to  abide 
the  event. 

Judjfmmt  rrnmnkL 

AUoonour. 


Nsn  y.  MoKeohvu. 
(95if.  r.an.) 

The  Ittlier  of  the  minor  plaintiff,  while  intoxicated  bj  liquor  sold  him  by  the 
defendant,  mnidered  the  plaintiffB  mother  and  eommitted  aoidde.  The 
pUintiff  was  dependent  on  his  father  for  support.  MM,  that  the  defend- 
ant waa  liable  under  the  Ciyil  Damage  Aet. 

Tlie  defendant  was  unlioensed,  and  had  been  bo  for  a  long  time.  BM,  a 
proper  ease  for  exemplary  damagee. 

ACTION  under  Oivil  Damage  Act.     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

Henrtf  M.  Field,  for  appellant. 

Wm.  H.  Smith,  for  respondent. 

Dakpobth,  J.  The  act  entitled  "  An  act  to  suppress  intemper- 
aooe,  pauperism  and  crime''  (chap.  646,  Laws  of  1873),  provides 
ib  substance  that  certain  persons,  and  among  others,  a  ''child," 
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who  shall  be  injured  in  means  of  support  by  any  intoxicated  per- 
son, or  in  consequence  of  the  intoxication  of  any  person,  shall  IxaYe 
a  right  of  action  against  any  person  who  ''by  selling  *  *  *  * 
intoxicating  liquors,  caused  the  intoxication  in  whole  or  in  part,** 
and  may  recover  from  such  yendor  all  damages  so  sustained,  and 
also  exemplary  damages. 

This  action  is  brought  under  that  act.  The  verdict  of  the  jury 
establishes  that  the  plaintifF  at  the  time  the  alleged  cause  of  action 
accrued  was  a  child  of  the  age  of  fifteen  years,  the  son  of  Jacob  and 
Barbara  Neu  ;  that  he^as  living  with  his  parents  and  dependent 
upon  his  father  for  support,  when  the  latter,  in  a  state  of  intoxica- 
tion, produced  in  part  by  the  use  of  lager  beer  sold  to  him  by  the 
defendants,  murdered  plaintiff's  mother  and  then  committed  sui- 
dde.  Upon  all  these  questions  there  was  evidence  proper  for  sub- 
mission to  the  jury,  and  their  finding  in  regard  to  them  has  not 
been  disturbed  by  the  General  Term.  Their  conclusion  is  not 
open  to  review  here. 

The   learned  counsel    for  the  appellants  however  argues  with 
much  iianiBiinmu  that  the  act  which  deprived  the  plaintiff  of  his 
father,  and  cut  off  the  support  which  he  had  before  enjoyed,  was  not 
a  natural  consequ^ioe  of  the  use  of  the  beer,  sold  by  the  defendants  ; 
that  they  were  not  bound  to  know  that  Jacob  Neu  ''would  strike 
his  wife  on  the  head  with  an  axe,  and  then  cut  his  own  throat  with 
a  razor."    Perhaps  not.     But  a  cause  of  action  may  exist  without 
such  foresight.     The  statute  does  not  even  require  that  the  vendor 
shall  know  that  drunkenness  leads  to  crime  of  any  degree,  nor  even 
that  it  is  the  cause  of  poverty  and  beggary,  and  consequent  distress 
to  the  drunkard's  family.     It  is  enough  that  these  results  come 
from  intoxication,  and  so  in  Hill  v.  Berry,  75  N.  Y.  229,  a  wife  re- 
covered of  the  landlord  and  his  tenant,  because  by  reason  of  liquors 
sold  by  the  latter  her  husband  became  intoxicated,  wasted    his 
money,  neglected  his  employment  and  became  incompetent  to  lab6r, 
and  therefore  unable  to  provide  for  her,  and  she  obliged  to  care  for 
him  while  in  that  condition.     She  suffered  not  only  because  his  sub- 
stance was  reduced  to  nothing,  but  from  the  loss  of  productive 
labor.    In  Bertholf  v.  O^ReiUyy  74  N.  T.  509;  s.  c,  80  Am.  Bep, 
323,  the  landlord  was  required  to  pay  for  the  plaintiff's  horse,  be- 
cause it  died  from  over-driving  induced  by  the  driver's  intoxication 
through  liquors  sold  by  the  defendant's  lessee.     In  Mead  v.  SiraUan, 
87  N.  Y.  493;  s.  c,  41  Am.  Rep.  386,  the  wife  recovered  under  this 


APJEUL  TERM,  1884  91 

Nea  T.  McKecbnte. 

atif  because  the  huBband,  while  intoxicated  by  liquors  sold  on  the 
defendant's  premises^  was  beaten  to  death  by  the  wheel  of  his  own 
wagon  while  the  reins  were  in  his  hand,  although  he  was  in  a  state 
of  stupor. 

In  those  cases,  as  well  as  in  others  arising  under  the  act,  liability 
was  established  from  the  sale  of  liquors  producing  intoxication,  and 
the  act  of  the  intoxicated  person  causing  injury  to  the  plaintiff  in 
his  person^  property-'^or  means  jof  suppprt.  Tfaosa  eleinents  exist 
here.  The  cause  of  action  is  neither  taken  away  nor  mitigated  be- 
cause the  cause  of  injury  also  constitutes  a  crime.  The  jury  were 
not  to  inquire  whether  either  ^'the  homicide  or  suicide  were  the 
natural,  reasonable,  or  probable  consequences  of  the  defendants' 
act"  It  is  enough  if  while  intoxicated  in  whole  or  in  part  by 
liquors  sold  by  the  defendants,  those  acts  were  committed,  if  by 
reason  of  them,  or  either  of  them,  the  plaintiff's  means  of  support 
were  affected  to  his  injury. 

Nor  was  it  error  in  the  learned  trial  judge  to  submit  the  case  to 
the  jury  as  one  in  which  the  plaintiff  might  haye  exemplary  dam- 
ages. They  are  expressly  allowed  by  statute,  and  there  was  evi- 
dence upon  which  they  might  be  awarded.  The  defendants  were 
manufacturers  of  lager  beer.  They  had  no  license  to  sell  it  in 
quantities  of  less  than  five  gallons.  The  sale  to  the  plaintiff's  father 
was  of  that  description,  and  hence  unlawful.  It  was  not  an  isolated 
sale.  The  defendants  had  so  dealt  for  a  long  time  and  with  many 
persons.  It  resulted  in  their  pecuniary  benefit.  Under  tbe  cir- 
oomstanoes  of  the  case  it  was  therefore  for  the  jury  to  say  whether 
something  more  than  actual  damages  should  not  be  allowed  for  the 
benefit  of  the  community  and  for  example's  sake.  To  hold  other- 
wise would  place  a  wrong-doer  {Fboi$  y.  PeopUy  56  N.  Y.  321)  on 
the  same  footing  with  a  licensed  yendor — one  who  sells  recklessly 
and  at  his  own  yolition,  on  a  level  with  one  who  has  the  consent  of 
the  proper  public  ofGicers  to  deal  in  an  article,  the  use  of  which,  as 
the  statute  (supra)  implies,  leads  to  '*  intemperance,  pauperism  and 
crime." 

Other  points  presented  by  the  learned  counsel  for  the  appellants 
have  been  considered,  but  we  find  no  error.  In  this  conclusion  we 
agree  with  the  (Seneral  Term,  and  therefore  their  judgment  should 
be  affirmed. 

Judgment  affirmed. 

AH  concur. 
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Cam  who  bwrndlihiw  a  loaded  and  Mlf-oooUng  nroVwmt  in  a 
ave  other  pexwrne,  and  aeddenially  kUla  one  of  them,  is  fnll^  of 
danghter.* 

i^ONVIOTION  of  manslaaghter.    The  opinion  states  the 

Seed  S  HaJlj  for  appellant 

D.  H.  Mclniyre^  attorney-general,  for  State. 

Sherwood,  J.  The  defendant  was  indicted  for  mnrder  in  the 
second  degree.  On  trial  he  was  found  guilty  of  a  less  ofFense,  io- 
wit,  manslaughter  in  the  fourth  degree,  and  his  punishment  as- 
sessed at  two  years  in  the  penitentiary.  The  evidence  shows  that 
the  defendant,  within  a  few  moments  before  the  fatal  oocurrenoe, 
had  been  brandishing  a  self-cocking  and  loaded  reyolyer  in  his 


^■ameaffeolfLMerT.  Omi.,  Peoo.  8up.0t.,  Got.  IMS;  Qhmht.  Jfoit<fi,8Q.B. 

DlT.  54;  Spcw^  t.  Cbm.,  8  Buflh,  111. 


APKIL  TEKM,  1883.  93 


State  y.  Emerj. 


saloon  endangering  the  lives  of  those  who  were  there.  He  was 
warned  of  the  danger  of  sach  actions,  and  once,  when  his  pistol 
dropped  on  the  counter,  a  bystander  picked  it  np  and  put  it  in  his 
pocket ;  but  on  defendant's  promise  to  put  the  pistol  np,  it  was  re- 
tamed  to  hinu  In  a  few  moments  afterward  however  while  flour- 
ishing the  pistol  again,  it  was  discharged,  resulting  in  the  death  of 
Hammond,  a  friend  it  seems,  of  the  defendant,  who  had  just  come 
into  the  saloon* 

The  statute  provides:  *^  Every  other  killing  of  a  human  being  by 
the  act,  procurement  or  culpable  negligence  of  another  which 
would  be  manslaughter  at  the  common  law,  and  which  is  not  excus- 
able or  justifiable,  or  is  not  declared  in  this  chapter  to  be  man- 
danghter  in  some  other  degree,  shall  be  deemed  manslaughter  in 
the  fourth  degree.  *'    B.  S.,  1879,  §  1250. 

The  first  and  sixth  instructions  given  for  the  State,  correctly  de- 
clare the  law,  and  taken  together,  announce  this  doctrine  :  That  in 
order  to  find  a  person  guilty  of  manslaughter  in  the  fourth  degree, 
it  is  sufficient  to  show  that  the  shooting,  though  unintentionally 
done,  was  the  result  of  negligence  in  handling  the  fire-arm,  indi- 
cating on  the  part  of  such  person  a  carelessness  or  recklessness 
incompatible  with  a  proper  regard  for  human  life. 

Mr.  Bishop  says:  **  There  is  little  distinction,  except  in  degree, 
between  a  positive  will  to  do  wrong  and  an  indifference  whether 
wrong  is  done  or  not ;  therefore  carelessness  is  criminal."  Thus 
if  a  person  by  careless  or  furious  driving  unintentionally  run  over 
another  and  kill  iiim,  it  will  be  manslaughter ;  or  if  one  in  com- 
mand of  a  steamboat,  by  negligence  or  carelessness  unintentionally 
ran  down  a  boat  and  a  person  therein  is  thereby  drowned,  the  iv^i 
is  manslaughter.  1  Bish.  Orim.  Law,  §§  813,  314.  Or  if  u  person 
points  a  gun  without  examining  whether  it  is  loaded  or  not,  and  it 
happens  to  be  loaded  and  death  results,  he  is  guilty  of  negligence 
and  manslaughter.  Reg.  v.  JoneSy  12  Cox  G.  G.  628.  So  also  if 
death  ensue  from  discharging  a  loaded  gun  at  night  into  the  public 
highway,  whether  any  person  were  in  sight  or  not,  the  act  being 
one  of  gross  carelessness,  calculated  to  endanger  the  lives  of  per- 
sons passing  along  the  street.  People  v.  Fuller y  2  Park.  Grim.  Bep. 
16.  In  another  case  a  revolver  was  found  in  the  road  with  one  load 
in  it  Six  months  thereafter  repeated  attempts  failed  to  discharge 
iter  remove  the  load.  Over  four  years  thereafter  the  defendant  in 
sport,  endeavoring  to  frighten  a  woman  with  the  revolver,  it  was 
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discharged  and  killed  her,  and  the  defendant  was  held  rightly  con- 
victed of  manslaughter.  iSiaie  y.  ffardie,  47  Iowa,  647;  8.  c,  29 
Am.  Bep.  496.  These  aathoritieB  abundantly  support  the  instmo- 
tions  we  have  commented  on  ;  but  none  of  them  show  such  a  de- 
gree of  carelessness  and  disregard  of  consequences  as  that  exhibited 
by  the  facts  in  eyidence  in  this  record. 

But  it  is  insisted  that  the  point  whether  the  killing  was  acci- 
dental was  not  submitted  to  the  jury  by  the  instructions.  This 
position  is  the  result  of  a  gross  misconception  of  the  sixth  instruc- 
tion already  noticed.  By  it  the  jury  were  told  if  the  shooting  *^  was 
not  intentionally  done,  but  was  the  result  of  defendant's  negli- 
gence," etc.  Thus  in  efFect,  telling  the  jury  that  the  shooting  was 
accidentally  done;  vufo  Webster  Diet.,  '' Intentional."  It  is  also 
insisted  that  the  statute  only  makes  ''culpable"  negligence  pun- 
ishable when  resulting  in  homicide.  But  such  negligence  as  the 
defendant  exhibited  was  culpable  or  criminal^  both  in  the  sense  of 
the  lexicographers  and  of  the  law  writers.  ''  Culpable  negligence 
is  the  omission  to  do  something  which  a  reasonable,  prudent  and 
honest  man  would  do,  or  doing  something  which  such  a  man  would 
not  do  under  all  the  circumstances  surrounding  each  particular 
case."  Shear.  &  Redf.  Neg.,  §  7.  It  was  unnecessary  that  the  in- 
structions should  contain  the  word  ''culpable;  "  it  was  sufficient 
that  they  conyeyed  to  the  minds  of  the  jury  other  and  equivalent 
words  expressive  of  the  idea  of  culpability.  As  the  instructions 
given  for  the  State  correctly  declare  the  law  on  the  subject  of  n^- 
ligence  and  its  punishment,  it  becomes  necessary  to  consider  other 
instructions  asked  on  the  same  subject  by  the  defendant 

We  are  not  aware  that  any  one  heretofore  in  this  State  has  been 
prosecuted  for  manslaughter  upon  circumstances  similar  to  those 
which  the  record  presents.  And  yet  if  we  may  judge  from  the 
reports  of  the  daily  press,  instances  are  not  infrequent  within  our 
borders  where  human  lives  are  sacrificed  by  playful  carelessness  in 
handling  fire-arms. 

Finding  no  error  in  the  record,  we  affirm  the  judgment. 

Juc^immU  affirmed. 

Alloonoor. 
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DSAKDORF  T.  ThAOBJDEL 
CrBMo.l».) 
^  —  fum4radiing  ^twU. 


Tke  Bttiiiben  of  a  flrm  engaged  in  the  insoranoe,  real  estate  and  eolleetliif 
bodnew,  have  no  implied  power  to  bind  each  other  by  commerdal  paper  in 
the  name  of  the  firm.  Sach  power  ean  onljr  arise  from  consent,  ratification, 
eoatom  or  neceeaitj.* 

ACTION  on  a  promissory  note.     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

Earnei  S  Uss,  for  appellants. 
Ifm.  S.  SheffiMy  for  respondent. 

Sherwood,  J.  Action  on  a  promissory  note,  executed  by  Web- 
iter,  as  member  of  the  firm,  in  the  firm  name  of  Thacher,  Webster 
&  Ellison.  Thacher  and  Ellison  denied  the  execution  of  the  note 
under  oath.  The  firm  was  engaged  in  the  insurance,  real  estate 
and  collecting  business  in  Kansas  City.  The  cause  was  referred  to 
a  referee,  who  made  a  special  finding  of  facts,  as  follows  : 

1st  All  the  lumber  charged  in  the  several  bills  making  up  the 
amount  for  which  the  note  sued  on  was  executed  was  purchased 
directly  by  defendant  Webster,  or  indirectly  by  him  through  E.  0. 
Gibbs  and  F.  M.  Gottrel,  by  his  direction,  except  one  small  item 
charged  in  one  of  the  bills  as  having  been  obtained  by  one  McBride 
for  defendant  Thacher.  2d.  Part  of  said  lumber  was  used  in  build- 
ing the  houBe  of  said  Qibbs,  and  certain  houses  of  said  defendant 
Webster,  in  which  the  said  def  endante  Thacher  and  Ellison  had 
not  in  fact  any  interest  3d.  Other  of  said  lumber  was  used  in 
eonstructing  a  school-house  in  Wyandotte  county,  Kansas,  for  the 
erection  of  which  said  house  said  Oottrel  was  the  contractor,  in 
which  neither  of  said  defendants  had  any  interest,  either  as  a  firm 
or  as  individuals,  and  the  lumber  therefor  was  all  bought  by  said 
CottreL  4th.  Other  of  said  lumber  was  purchased  for  use  in  mak- 
ing repairs  upon  houses,  for  the  renting  and  care  of  which  the  de- 
fendants, as  a  firm,  were  agents.     5th.  Said  defendant  Webster 

•  T»  MOM  tffaet,  JwOfff  t.  BraKweU  (IS  Buah,  09).  90  Am.  Rep.  186. 
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BO  bought  and  procured  all  of  said  lumber  on  the  credit  of  said  firm 
of  Thachor,  Webeter  &  Ellison,  without  the  knowledge  of  the  said 
Thacher  and  Ellison^  and  said  Deardorf  sold  and  ddivered  all  said 
lumber  on  the  credit  of  said  firm  without  any  knowledge  on  his 
part  that  the  same  was  not  being  bought  for  and  applied  to  the 
purposes  of  said  firm.  6th.  Bt  die  articles  of  co-partnership  be- 
tween said  defendants  Thacher,  Webster  &  Ellison,  as  between 
members  of  said  firm,  said  Webster  had  no  authority  to  make  and 
deliyer  to  plaintiff  the  promissory  note  sued  on  in  the  name  of  said 
firm,  but  the  said  plaintiff  Deardorf  had  not  any  knowledge  of  that 
fact  When  he  took  said  note  he  took  the  same  in  good  &ith  pur- 
suant to  the  credit  extended. 

Partners  engaged  "  in  trade/'  have  an  authority  implied  by  law 
to  bind  each  other  by  commercial  paper  executed  in  the  firm  name. 
Partners  in  other  business,  such  as  farming,  mining,  etc.,  have 
prima  facie  no  such  authority.  But  this  presumption  against  lack 
of  authority  may  be  rebutted  by  showing  that  the  organization  and 
particular  purposes  of  the  firm  are  such  as  to  render  it  in  the  special 
instance  necessary,  or  if  not  necessary,  usual  in  similar  cases. 
Smith's  Merc  Law,  82,  and  cases  cited*  The  ability  of  one  part- 
ner to  so  charge  the  firm  of  which  he  is  a  member,  as  to  render  it 
liable  in  an  action  of  assumpsit,  is  not  now  under  discussion,  the 
sole  jx>int  here  being  whether  a  member  of  a  non-mercantile  firm, 
can,  prima  facie,  even  for  the  purposes  of  the  firm,  bind  the  firm 
by  a  note  executed  in  its  name. 

In  the  case  of  Hedley  v.  Bainbridge,  3  Ad.  &  El.  (N.  S.)  315;  43 
E.  0.  L.  752,  iwhere  a  note  was  given  in  the  name  of  a  law  firm  by 
one  partner.  Lord  Dsnman,  G.  J.,  said:  *'  No  doubt  a  debt  was 
due  from  the  firm;  but  it  does  not  follow  that  one  partner  had  au- 
thority to  give  a  promissory  note  for  that  debt.  Partners  in  trade 
have  authority,  as  regards  third  persons,  to  bind  the  firm  by  bills 
of  exchange;  for  it  is  in  the  usual  course  of  mercantile  transactions 
so  to  do,  and  this  authority  is  by  the  custom  and  law  of  merchants, 
which  is  part  of  the  general  law  of  the  land.  But  the  same  reason 
does  not  apply  to  other  partnerships.  There  is  no  custom  or  usage 
that  attorneys  should  be  parties  to  negotiable  instruments;  nor  is  it 
necessary  for  the  purposes  of  their  business."  The  plaintiff  in  that 
case  was  nonsuited.  This  is  the  uniform  rule  of  decision  in  Eng- 
land, as  shown  by  numerous  cases,  the  latest  being  that  of  Oar^ 
land  V.  Jaconiby  L.  R.,  8  Exch.  216;  s.  c,  6  Moak,  289,  decided  in 


APBIL  TEBM,  1883.  ^ 

Deardorf  v.  Thacker. 


1873.  There  a  bill  of  exchange  was  drawn  by  one  of  two  attorneys 
in  partnership,  in  the  name  of  the  firm,  and  indorsed  for  his  indi- 
ridual  purposes  by  the  same  partner,  in  the  firm  name,  to  the 
plaintiff,  the  other  partner  having  no  knowledge  of  the  transaction, 
and  was  accepted  by  an  accommodation  acceptor,  and  it  was  held 
that  such  indorsement  was  invalid,  and  the  acceptor  not  estopped 
to  deny  its  validity,  thus  following  the  doctrine  of  Dickinson  v. 
Valpy,  10  k  &  C.  139,  and  ffedl&y  v.  BainbHdgey  3  Ad.  &  EL, 
cited  by  Mr.  Smith,  supra. 

This  point  of  the  ability  of  one  partner  of  a  non-trading  firm  to 
bind  the  firm  by  a  note  issued  in  the  firm  name,  has  been  very  care- 
folly  and  elaborately  discussed,  and  many  cases  considered  by  the 
Sapreme  Court  of  Wisconsin  in.  1875,  where  the  matter  is  summa* 
rized  thus:  ''We  gather  from  all  the  authorities  that  the  disfcinc- 
tion  between  a  trading  and  a  non-trading  partnership,  in  respect  to 
the  power  of  a  partner  to  bind  his  co-partner  by  negotiable  instru- 
ments, is  not  limited  to  a  mere  presumption  of  such  authority  in 
one  case,  and  the  absence  of  such  presumption  in  the  other,  as  the 
learned  counsel  for  the  plaintiff  argued;  but  we  think,  and  must  so 
hold,  that  one  partner  in  a  non-trading  partnership  cannot  bind  his 
copartner  by  a  bill  or  note  drawn,  accepted  or  indorsed  by  him  in 
the  name  of  the  firm,  not  even  for  a  debt  which  the  firm  owes, 
unless  he  have  express  authority  therefor  from  his  copartner,  or 
unless  the  giving  of  such  instruments  is  necessary  to  the  carrying 
on  of  the  firm  business,  or  is  usual  in  similar  partnerships,  and  that 
the  burden  is  upon  the  holder  of  the  note  who  sues  upon  it  to  prove 
such  authority,  necessity  or  usage.''  Smith  v.  Sloan,  87  Wis.  285; 
8.  c,  19  Am.  Bep.  757. 

This  view  is  abundantly  sustained  by  the  text-writers  (Story  on 
Pari,  §  102  a ;  Story  on  Agency,  §  124  ;  1  Collier  on  Part.,  g  124  ; 
Byles  on  Bills,  43  ;  Ghitty  on  Bills,  39);  and  also,  by  a  number  of 
American  authorities.  Ulery  v.  GHnrichy  57  111.  531;  Hunt  v. 
C^pin,  6  Lans.  139;  Cocke  v.  Bank,  3  Ala.  175 ;  Prince  v.  Oraw- 
ford,  50  Miss.  344;  Waller  v.  Keyes,  6  Vt.  257;  Graves  v.  Kellenler- 
ger,  51  Ind.  66;  Benton  v.  Roberts^  4  La.  Ann.  216. 

The  case  of  Hickman  v.  KunhUy  27  Mo.  401,  cited  as  showing 
that  prima  facie  the  note  of  any  firm  makes  the  partnership  liable 
thereon,  is  not  sustained  by  the  authorities.  The  rule  is  just  the 
other  way,  as  already  seen.  The  case  of  Doty  v.  Bates^  11  Johns. 
544^  sustains  Hiehnan*s  case,  but  cites  some  cases  from  New  York 
Vol.  XLVII  — 18 
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which  do  not  support  it,  as  they  were  all  cases  where  the  firms  were 
mercantile  firms,  and  of  course,  governed  by  rules  already  stated  in 
rehition  to  such  firms.  The  same  may  be  said  of  the  cases  cited  by 
counsel  for  phiintiff.  5,  16  and  17  WendelL  The  loose  remarks 
sometimes  made  by  courts  in  this  class  of  cases  arise,  doubtless, 
from  failing  to  advert  to  the  broad  distinction  between  trading  and 
non-trading  paitnerships. 

The  opinion  is  therefore  entertained  that  pritna  faeU  bie  firm  of 
Thacher,  Webster  A  EHison  is  not  liable  on  the  note  in  suit,  and 
that  the  burden  of  overcoming  the  prima  facie  case  against  him, 
is  thrown  upon  the  plaintifF.  Has  he  successfully  met  the  issue 
which  the  law  thus  tenders  him?  This  question,  I  am  satisfied, 
must  receive  a  negative  answer.  There  is  nothing  in  the  report  of 
the  referee,  or  looking  behind  it,  in  the  evidence  in  this  case,  to 
rebut  the  presumption  which  meets  the  plaintiff  at  the  outset,  that 
Webster  had  no  authority  to  bind  the  firm.  The  finding  of  the 
referee  is  express,  that  by  the  articles  of  co-partnership,  no  author- 
ity existed  to  execute  notes  in  the  firm  name,  and  that  Thacher  and 
Ellison  had  no  knowledge  of  Webster's  transactions  in  this  regard. 
And  the  referee  finds  no  consent  or  ratification  on  their  part.  Nor 
does  he  find  that  Webster's  act  of  giving  the  note  was,  from  the 
constitution  and  particular  purposes  of  the  firm,  either  usual  or 
necessary.  According  then  to  the  authorities  cited,  there  can  be 
no  recovery  on  the  note  even  were  it  conceded  that  Webster  could 
charge  the  firm  with  the  debt  created  by  obtaining  the  lumber. 

[Minor  points  omitted.] 

Therefore  judgment  reversed  and  cause  remanded.  Nobiom* 
and  Ray,  JJ.,  concur;  Hough,  0.  J.,  and  Henry,  J.,  concur 
in  the  result. 

Hbkby,  J.  I  concur  in  reversing  the  judgment,  but  do  not  con- 
cur in  so  much  of  the  foregoing  opinion  as  holds  that  one  member 
of  a  co-partnership,  not  a  trading  or  mercantile  co-partnership, 
cannot  bind  the  firm  by  a  note  executed  in  the  name  of  the  firm, 
for  articles  or  labor  necessary  in  the  business  of  the  firm.  I  agree 
that  such  a  note  is  not  pritna  facie  binding  on  the  co-partnership, 
and  that  in  order  to  recover  upon  it  as  a  firm  note,  the  holder  must 
show  that  the  consideration  was  articles  or  labor  necessary  in  the 
business  of  the  co-partnership,  or  that  it  was  executed  with  the 
consent  of  the  other  members. 
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HouoHy  G.  J.  The  defendants  composed  a  non-trading  firm. 
The  articles  of ^  co-partnership  contained  the  following  provision  : 
''Neither  party  shall  give  his  indiyidual  note  nor  the  note  of  the 
flmi,  for  any  purpose  whatever  for  the  use  and  benefit  of  the  firm, 
without  the  consent  of  the  other  members  of  the  firm.''  The  arti- 
cles for  which  the  note  in  question  was  given  were  not  furnished 
for  the  use  of  the  firm,  nor  were  they  such  as  were  necessary  for 
the  business  of  the  firm,  and  no  consent  of  the  members  of  the 
firm  to  the  givmg  of  the  note  was  shown.  As  I  understand  the 
record  in  this  case,  no  question  arises  as  to  the  burden  of  proof  or 
as  to  the  quanium  of  proof  necessary  to  make  a  prima  faci$  case 
for  the  plaintifC    I  concur  in  reversing  the  judgment. 


Ftnnr  t.  ifAwnAft  Orrr,  St.  Joseph  axto  Oouvoxl  Bums 

Bailboad  Oompavt. 

m  Mo,  196.) 

MaMerana  itrwmt — negUffente  ^eantrHmiarif, 

Whflfe  a  laOxoad  looomotive  engineer  is  killed  hj  the  derailment  of  the  en- 
gine in  oonseqiknce  of  a  negligent  defect  in  the  track,  he  ie  not  chmrge- 
•bla  with  eontribntory  negligence,  althongh  he  knew  that  the  eir  brake  wm 
eat  of  order,  aad  if  it  had  been  in  order  the  accident  might  haye  been  pre- 
vented. 

AOnON  for  death  of  plaintiff's  intestate  by  negligence.    The 
opinion  states  the  case. 

W.  P.  Hall  and  Strang  d  Moiman,  for  appellant 

Woodton  A  Crosby  and  Pike,(i  Pike,   for  respondent. 

Philups,  G.  John  Flynn  was  an  engineer  on  defendant's  road, 
running  a  passenger  train  to  and  fro  between  St.  Joseph  and  Ooun- 
efl  Bluffs.  He  was  killed  by  the  upsetting  of  his  engine  on  defend- 
ant's road  on  the  23d  day  of  August,  1875.  The  plaintiff  is  his 
widow  and  sues  for  tS^OOO  damages.  The  grounds  of  negligence 
alleged  in  the  petition  are  the  bad  and  defective  condition  of  de- 
fendant's railroad  track  at  the  point  of  disaster ;  the  defective  con- 
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dition  of  the  flanges  of  the  wheels  of  the  engine ;  the  defective 
and  unsafe  condition  of  the  air  brakes  and  defendant's  failare  on 
notice  to  repair  them,  and  its  neglect  and  failare  to  provide  the 
train  with  sufGicient  brakemen  in  the  absence  of  the  air  brake. 
The  answer  tendered  the  general  issne^  and  pleaded  contributorj 
negligence  on  the  engineer's  part 

The  evidence  showed  that  Flynn  was  a  competent  and  experienced 
engineer,  and  made  three  trips  a  week  over  this  road.  The  engine 
in  question  was  not  the  one  he  used  on  said  road.  His  regular  en- 
gine was  out  of  repair.  He  examined  the  engine  assigned  him  and 
deemed  it  in  order.  On  the  22d  day  of  August  he  ran  it  from  St. 
Joseph  to  Council  Blufb.  On  the  way  the  air  bn^es  got  out  of 
order.  He  notified  the  conductor  and  required  the  brakemen  to 
employ  the  brakes  the  balance  of  the  way.  On  reaching  Council 
Blufib  he  informed  the  assistant  master  mechanic  of  the  trouble, 
but  it  seems  the  defect  in  the  air  brake  could  not  be  repaired 
flierey  nor  could  the  repair  be  made  short  of  St.  Joseph.  Flynn's 
assigned  duty  required  him  to  take  this  engine  and  train  back  to 
St.  Joseph  on  the  23d.  He  informed  the  conductor  of  the  situa- 
tion of  the  air  brake  and  requested  that  the  train  be  broke  by  the 
men.  The  evidence  shows  that  for  such  train  two  brakemen  were 
ordinarily  sufficient,  and  that  it  was  customary  for  the  baggageman 
to  perform  the  duty  of  brakeman  when  necessary.  |0n  this  train 
there  was  but  one  regular  brakeman,  and  the  baggageman  did  not 
appear  to  have  performed  this  duty  on  this  trip.  On  the  way  back 
to  St.  Joseph,  while  the  train  was  running  at  **  a  usual  rate  of 
speed,  about  twenty  miles  an  hour,"  the  wheels  of  the  engine 
jumped  the  ndls  and  after  running  about  500  or  600  feet,  went  off, 
killing  Flynn.  The  evidence  tended  to  show  that  at  this  point  the 
track  was  in  bad  condition,  and  that  the  engine  was  derailed  in 
consequence  of  a  low  joint  and  that  this  low  joint  had  existed  for 
several  days,  and 'was  perhaps- known  to  some  of  the  trackmen. 
There  was  no  evidence  that  deceased  was  apprised  of  its  existence, 
but  there  was  evidence  from  which  it  might  reasonably  be  in- 
ferred that  he  had  notice  of  the  generally  bad  condition  of  por- 
tions of  the  road.  The  evidence  showed  that  with  the  air  brake 
the  train  might  have  been  checked  up  before  the  engine  upset,  and 
with  the  ordinary  brakemen  it  would  require  probably  400  or  500 
feet  to  check  it  at  the  rate  it  was  going.  The  evidence  also  showed 
that  J.  F.  Barnard,  general  superintendent  of  defendant,  issued  on 
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the  22d  day  of  Jnlj,  1876,  an  order  to  W.  -DV'Rbwley,  master 
mechanic  of  defendant,  as  follows  :  ^^Notifj^^Agineers  not  to  ran 
faster  than  card  time  between  Wing  Lake  and  Coming,  and  between 
Phelps  and  Nishnabotna,  and  to  modify  'their  speed  as  much  as 
necessary  for  safety  nntil  the  track  >oan  be  got  into  better  condition/' 
This  notice  was  served  npoti^Etynn  a  short  time  before  the  acci- 
dent, and  Flynn  indorsed*  Iris  name  on  it  as  evidence  of  service. 
The  evidence  also  sbeinred  jthat  the  point  where  the  engine  and  train 
left  the  track,  and  *wh^Fe  Flynn  was  killed,  was  within  the  limits  de^ 
scribed  in  the  notice. 

[Omitting  instractions*] 

The  defendant  complains  most  of  the  second  instmction  given 
for  plaintiff,  which  declared  that  although  Flynn  knew  of  the  air 
l^ed  defect,  ''yet  if  the  defective  or  dangerous  condition  of  said 
track  or  engine  was  not  of  sufficient  character  that  they  could  not 
be  reasonably  used  by  the  exercise  of  skill  and  diligence,  he  did  not 
assume  the  use  of  said  track  or  engine  at  his  peril,  and  was  only 
required  to  take  and  was  responsible  for  the  care  incident  to  the 
situation  in  which  he  was  placed  in  the  use  of  such  track  or  engine, 
and  whether  he  exercised  such  care  in  the  use  of  said  track  oreur 
gine  at  the  time  of  the  accident,  is  a  fact  for  the  determination  of 
tiie  juiy."  Defendant's  counsel  insists,  for  the  rule  as  applicable 
to  every  state  of  facts,  that  the  employee  takes  upon  himself  the 
risks  incident  to  the  charactor  of  his  employment,  and  that  when 
he  has  notice  of  the  existence  of  the  defective  machinery  or  imple- 
ments or  appliances  connected  with  his  employment,  he  cannot  re- 
oover  for  injuries  resulting  therefrom. 

The  general  doctrine  between  master  and  servant  is  now  pretty 
well  settled.  A  person  entering  the  service  of  another  takes  upon 
himself,  in  consideration  of  the  promised  compensation,  the  natural 
ordinary  risks  of  his  employment,  the  perils  incident  to  the  perform- 
ance of  his  work,  including  the  negligence  of  his  fellow-servants. 
And  the  master  on  his  part  is  bound  to  use  ordinary  care  and  vigilance 
in  providing  suitable  structures,  engines,  road-tracks  and  proper 
servants.  Ibrd  v.  FUchburg  R.  Oo.,  110  Mass.  240,  255;  s.  c,  14 
Am.  Bep.  598;  Snow  v.  Hamatonic  R.  R.  Co.,  8  Allen,  441;  Filke 
T.  Ba$Um,  etc.,  R.  Co.,  53  N.  Y.  549;  s.  c,  13  Am.  Bep.  545; 
amith  V.  Si.  Louis,  Kansas  City  A  Northern  Ry  Co.,  69  Mo.  32. 
The  master  does  not  become  the  absolute  Insurer  of  the  safety  of 
his  servant;  nor  is  he  bound  under  all  circumstances  to  provide  fo^ 
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him  the  most  approred  or  best  improved  machinery  and  equipments, 
or  such  as  are  absbtoJtelj  jsafe.  His  care  in  this  respect  is  ordinary 
precaution.  What  is  'dydinaVy  care  cannot  be  determined  abstractly, 
it  is  necessarily  a  relatiycl  te'tviy,^ It  must  be  measured  by  the  na- 
ture of  the  work  to  be  done,  'tke'jiista^^inents  to  be  used,  the  hazard 
and  peril  of  the  situation.  The'.]a>:by  '^ ordinary  care'*  means 
simply  the  caution  and  yigilance  whicfh^vQASonable  and  prudent  men 
exercise  under  like  circumstances.  Oatfxef  Y.  -Taylor y  10  Gray,  274, 
280;  2  Thomp.  Neg.,  982,  983;  Fordy.  FUehkdrf  J?.  Co.y  supra,  256. 

While  the  servant,  by  the  terms  of  his  undertaking,  assumes  the 
risks  and  dangers  of  his  employment,  it  must  be  observed  that  these 
are  the  usual  and  ordinary  risks  incident  to  the  particular  work  in 
which  he  is  engaged.  It  does  not  embrace  in  every  instance  casu- 
alties and  injuries  resulting  from  neglect  of  the  corresponding  duty 
of  the  master.  "  This  requires  him,  the  master,  to  use  due  care  in 
supplying  and  maintaining  suitable  instrumentalities  for  the  per- 
formance of  the  work  or  duty  which  he  requires  of  the  servant,  and 
renders  him  liable  for  damages  occasioned  by  a  neglect  or  omission 
to  fulfill  his  obligation,  whether  it  arises  from  his  own  want  of  care, 
or  that  of  his  agents  to  whom  he  intrusts  the  duty."  Snow  v. 
Housatonic  R.  Co,,  8  Allen,  447.  This  doctrine  springs  from  the 
fact  that  the  negligence  or  malfeasance  of;  the  master  enhances 
the  risk  to  which  the  servant  was  exposed  beyond  that  which  was 
natural  to  the  risk  he  assumed.  Wedgwood  v.  O.  A  If.  JTy  (7o.,  41 
Wis.  478.  This  duty  of  the  master  is  not  discharged  by  simply 
providing  or  having  made  at  the  outset  suitable  and  reasonably  safe 
machinery  and  instruments,  but  he  must  maintain  them  by  keep- 
ing them  in  repair  or  exercising  reasonable  care  and  watchfulness 
to  guard  against  their  being  out  of  order  and  unsafe.  Fbrd  y: 
Fitchburg  R.  Co.,  supra,  261;  Wedgwood  v.  (7.  A  N.  Ry  Co^  eupra. 

It  is  equally  well  settled  as  a  general  rule  that  where  the  servant, 
having  notice  of  the  existence  of  defective  machinery  or  bad  road- 
bed or  track  or  of  incompetent  and  reckless  fellow-servants,  volun- 
tarily enters  upon  duty  with  such  instruments  and  co-laborers,  ho 
assumes  the  risk  and  cannot  recover  for  any  injury  resulting  there- 
from. But  this  rule,  if  it  would  be  inaccurate  to  say  it  has  its  ex- 
ceptions, yet  its  application  is  more  or  less  controlled  and  varied  by 
the  special  facts  and  circumstances  of  the  case.  In  other  words, 
the  law  is  and  ought  to  be  a  rational  science,  furnishing  a  system 
of  practical  rules,  working  always  in  harmony,  but  possessing  stich 
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flexibility  as  to  secure  in  each  particular  case  as  exact  justice  as  is 
poflsible.  So  if  a  servant  takes  employment  on  a  railroad^  knowing 
that  his  fellow-servants  are  unskillful  and  careless,  he  could  not^  in 
case  of  injury  resulting  therefrom,  insist  on  a  right  of  recovery 
based  on  the  rule  of  the  duty  of  the  company  to  select  prudent  and 
discreet  servants.  So  if  he  knows  that  an  engine  is  out  of  order, 
or  there  is  a  particular  defect  in  a  given  part  of  the  road-bed  ot 
track,  yet  without  more  he  accepts  service  on  such  engine  and  road, 
and  is  thereby  injured,  he  cannot  in  an  action  for  damages  invoke 
the  rule  that  imposes  on  the  company  the  obligation  to  furnish  a 
reasonably  safe  engine  or  track.  Nevertheless  there  are  circum- 
stances under  which  a  person,  being  in  the  employ  of  a  railroad, 
having  notice  of  defects  in  equipments  and  machinery,  may  recover 
for  an  injury  resulting  therefrom,  as  where  on  discovering  the  de- 
fect he  is  assured  by  the  superior  that  it  is  not  dangerous  or  that 
it  will  be  timely  repaired,  whereupon  in  reliance  thereon  he  remains, 
being  himself  careful  and  vigilant,  he  may  recover  for  the  injury 
resulting  from  such  unrepaired  defect.  Holme$  v.  darkey  6  Hurl. 
&  N.  349 ;  Clarke  v.  Holmes,  7  id.  937 ;  Paiiereon  v.  Pittsburg  J 
0.  R.  Co.,  76  Penn.  St  389;  8.  c,  18  Am.  Bep.  412;  Ladd  v. 
yino  Bedford  R.  Co.,  119  Mass.  412 ;  s.  c,  20  Am.  Bep.  331,  and 
aathorities;  Stoddard  v.  St.  Louts,  Kansas  CUy  and  Northmn 
Ry.  Co.y  65  Mo.  520 ;  Keegan  v.  Kavanaugh,  62  id.  232. 

Again  take  the  case  now  under  review.  It  appears  from  the  evi- 
dence that  the  engine  furnished  deceased  to  make  the  trip  with  had 
not  been  used  theretofore  by  him.  It  was  the  duty  of  the  company 
to  furnish  him  one  reasonably  safe  and  in  good  working  order,  tic 
looked  oyer  it  bef<vre  starting  out,  and  it  was  apparently  efficient. 
On  the  way  the  air-brake  proved  defective  and  useless.  Suppose 
the  engineer  did  not  consider  his  train  so  easily  managed  without 
it,  would  the  law,  or  court,  or  common  sense  justify  him,  en  route, 
in  abandoning  his  assigned  post  of  duty  and  leaving  his  engine  and 
the  train  of  passengers  on  the  track,  at  the  peril  of  losing  his  posi- 
tion, when  with  the  assistance  of  brakemen  and  ordinary  care  he 
had  every  reason  to  believe  he  could  safely  go  through?  He  would 
be  esteemed  by  all  railroad  men  as  recreant  to  his  high  trust  and 
wanting  in  that  staid  judgment  and  nerve  which  is  the  basis  of  a 
character  suited  to  the  responsible  office  of  an  engineer. 

On  his  arrival  at  Council  Bluffs  it  appears  he  did,  in  compliance 
with  the  regulations  of  the  company,  report  the  trouble  to  the  as- 
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sistant  master  mechanic  It  then  became  the  duty  of  the  company 
to  repair  the  air-brake  or  provide  another  engine.  But  ibis  coold 
uot  be  done  there^  or  at  least  was  not  done.  The  only  oflSoe  per- 
formed by  the  air-brake  is  to  stop  the  train  more  easily  and  sud- 
denly tlum  by  the  old  method  of  brakemen.  It  in  nowise  affected 
the  working  or  security  of  the  engine.  In  case  of  derailment  it 
might  enhance  the  chances  of  safety  by  enabling  the  engineer  to 
arrest  more  immediately  the  train  than  with  brakemen.  Could  it 
be  said,  under  such  circumstances,  that  the  engineer,  by  continu- 
ing at  his  post,  took  all  the  risks  of  returning  with  his  train  to  St 
Joseph?  There  was  no  imminent  danger,  nor  could  it  be  said  any 
danger  was  obvious.  He  had  the  day  before  come  over  the  track 
on  time  with  safety,  with  the  air-brake  disabled.  To  have  declined 
to  serve  his  employer  under  such  circumstances  would  have  been 
inexcusable  and  justly  merited  dismissal. 

The  observation  of  Napton,  J.,  in  Keegan  v.  Kavanaugh^  62 
Mo.  232,  is  quite  appropriate  :  ''  The  primary  duty  of  the  servant 
is  obedience,  and  it  is  not  to  be  expected  that  he  will,  upon  mere 
imaginary  danger,  of  which  he  may  be  conscious,  assert  his  right 
to  relinquish  his  employment.  He  naturally  looks  to  his  employer 
for  the  observance  of  all  reasonable  and  proper  precautions,  and  his 
continuance  in  the  service,  when  such  precautions  have  not  been 
observed,  is  rather  to  be  attributed  to  confidence  reposed  in  those 
to  whose  superior  judgment  he  yields.  If  the  risk  is  such  as  to  be 
perfectly  obvious  to  the  sense  of  any  man  whether  servant  or  mastec^ 
then  the  servant  assumes  the  risk.  But  if  it  is  a  case  where  no 
such  obvious  risks  are  incurred,  and  where  it  was  fair  to  presume 
that  the  employer  had  been  guilty  of  no  negligence,  the  rule  in  law 
as  well  as  common  sense  and  justice  is,  that  the  master  is  respon- 
sible for  damages,  if  any  ensue."  In  PcUterson  v.  PUtBburgh  it  C 
JR.  Co.,  supra,  393,  this  same  doctrine  is  announced.  Bef erring  to 
Clarke  \. Holmes,  7  Hurl.  &.  N.  937,  and  Snow  v.  Railroad  Cb.,  8 
Allen,  441,  the  court  says:  ''In  both  these  cases  the  defects  from 
which  the  accidents  arose  were  known  to  the  employees,  but  as 
they  were  injured  in  the  discharge  of  duties  imposed  upon  them  by 
their  employers,  such  knowledge  was  adjudged  not  to  raise  a  pre- 
sumption of  concurrent  negligence.  This  doctrine  is  obviously  just 
and  proper.  The  servant  does  not  stand  on  the  same  footing  with 
the  master.  His  primary  duty  is  obedience,  and  if  when  in  the  dis- 
charge of  that  duty  he  is  damaged  through  the  neglect  of.  his.rasster. 
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it  is  but  meet  that  he  should  be  recompensed.  The  general  principle, 
as  recognized  by  our  own  cases,  inier  alta^  Caldwell  y.  Browne  35 
Penn.  St.,  453,  and  Frazier  y.  Pefmsylvania  R.  R.  Co.,  38  id. 
104,  is,  that  the  employer  is  bound  to  famish  and  maintain  suitable 
instrumentalities  for  the  work  or  duty  which  he  requires  of  his 
employees,  and  failing  in  this  he  is  liable  for  any  damages  flowing 
from  such  neglect  of  duty.''  This  language  is  employed  with  ap- 
probation by  this  court  in  Conroy  v.  Vulcan  Iron  WorkSy  62  Mo.  35. 
Speaking  for  myself,  I  do  not  approye  of  the  language  '^  threaten 
immediate  injury,  or  whdre  it  is  reasonably  probable  it  may  be 
safely  used  by  extraordinary  caution  or  skill.''  This  language  in- 
yolyes  a  new  rule  liable  to  great  misconstruction.  It  makes  the 
liability  of  the  master  dependent  on  the  certainty  or  uncertainty  of 
injury.  Under  it,  as  to  those  injuries  certainly  to  follow,  the  ser- 
yant  assumes  the  risk,  and  as  to  those  which  are  uncertain  the 
fleryant  assumes  none,  the  master  all  of  the  responsibility.  The 
term  ''immediate  injury''  implies  that  in  such  case  the  seryant 
takes  the  risk,  but  when  the  danger  is  rach  that  injury  cannot  or 
may  not  occur  till  some  far-distant  time,  the  seryant  assumes  no 
risk  at  all.  The  opinion  of  the  judges  in  Clarke  y.  Holmes,  supra, 
expresses  more  correctly  the  true  idea:  "  There  is  a  sound  distinc- 
tion between  the  case  of  a  seryant  who  knowingly  enters  into  a  con- 
tract to  work  on  defectiye  machinery  and  that  of  one  who  on  a 
temporary  defect  arising  is  induced  by  the  master,  after  the  defect 
has  been  brought  to  the  knowledge  of  the  latter,  to  continue  to 
perform  his  sendee,  under  a  promise  that  the  defect  shall  be  rem- 
edied. In  the  latter  case  the  seryant  by  no  means  waiyes  his  right 
to  hold  the  master  responsible  for  any  injury  which  may  arise  to 
him  from  the  omission  of  the  master  to  fulfill  his  obligation.  No 
doubt  a  defect  thus  arising  in  machinery  may  be  such  that  no  man 
of  ordinary  prudence  would  run  the  hazard  of  working  on  it. 
If  a  jury  should  find  that  a  party  complaining  had  materially  con- 
tributed to  the  injury  by  his  own  rashness,  the  action  could  not  be 
maintained,  inasmuch  as  it  is  well  established  that  a  plaintiff,  who 
has  materially  contributed  to  his  own  injury  by  his  own  negligence, 
cannot  recoyer  although  he  may  show  negligence  in  the  opposite 
party.  But  the  question  whether  the  injury  of  which  the  plaintiff 
complains  is  to  be  ascribed  wholly  to  the  negligence  of  the  defendant , 
or  whether  the  plaintiff  has  had  any  Bhare  in  bringing  it  about,  is 
one  wholly  for  the  jury."  Oromfton',  J.,  page  946,  says  :  "Wo 
Vol.  XLVII  — 14 


106  MISSOURI, 


Fl/mi  T.  KanaM  Citj,  St.  Joseph  and  Council  Blafb  BtilitMd  Gompuij. 

need  not'consider  the  personal  knowledge^  in  such  a  case  the  plaint- 
iff had  of  the  danger,  because  there  was  a  neglect  of  duty  on  the 
part  of  tl^e  defendant  in  not  keeping  the  machinery  fenced.  The 
party  cannot  recorer  if  he  has  contributed  to  the  accident,  *  * 
knowledge  is  only  a  part  of  negligence/' 

Applying  the  law  thus  ascertained  to  the  facts  of  this  case  so  &r 
as  the  air-brake  is  concerned,  it  must  be  borne  in  mind  that  it  could 
have  had  no  possible  agency  in  derailing  the  engine,  in  the  first 
place.  Its  disability  could  only  have  preyeuted  the  earlier  arrest- 
ing of  the  motion  of  the  engine  and  possibly  prevented  its  upset- 
ting. Whether  it  would  or  not,  was  a  question  for  the  juiy. 
Flynn's  knowledge  of  its  condition  would  not  prevent  his  recovery, 
provided  he  ran  the  engine  under  circumstances  of  prudence  and  care 
free  from  negligence  on  his  part  contributing  directly  to  the  in- 
jury. On  the  other  hand,  if  the  company  had  exercif^d  due  care 
and  inspection  in  furnishing  a  reasonably  safe  engine,  and  the  same 
suddenly,  while  en  route,  became  disabled,  and  after  notice  it  failed, 
and  neglected  to  repair  the  defect,  when  in  its  power  to  do  so,  it 
would,  under  circumstances  of  due  care  on  the  part  of  the  engin* 
eer,  have  been  answerable  for  the  injury,  if  any  resulting  there- 
from. Or  if  after  such  notice  it  was  unable  to  make  the  needed 
repair  at  Council  Bluffs,  or  to  furnish  another  engine,  but  started 
the  engineer  back  with  the  defective  one,  it  was  its  duty  to  have 
provided  the  usually  necessary  brakeman  to  run  the  train  over  the 
road  to  render  it  safe  so  far  as  such  a  mode  of  breaking  was  safe, 
and  if  it  failed  of  its  duty  in  this  respect,  and  injury  resulted  there- 
from to  the  engineer  exercising  due  care,  the  company  was  liable. 
Of  these  facts,  under  proper  instructions,  the  jury  are  the  judges. 

[Omitting  minor  questions.] 

The  judgment  of  the  Circuit  Court  is  reversed  and  the  cause  re- 
manded for  re-trial  in  conformity  with  this  opinion.  Martin,  C, 
concurs;  Winslow,  C,  absent. 

For  the  reasons  given  in  the  foregoing  opinion.  Judges  Hough, 
NoRTOK,  Ray  and  Sherwood  were  of  opinion  that  the  judg- 
ment of  the  Circuit  Court  should  be  reversed  and  the  cause  re- 
manded.   Judge  Hbnry  concurred  in  the  conclusion  reached. 

Judgment  reversed  and  cause  reniatided, 

[^Vaster  ▼.  Pwn.  B,  Co.,  88  P«bd.  St.  KM,  cited  in  prindpAl  CMe,  was  dtmfpnw^d  ti 
Bavlee  v.  N,  T,  Cent.  R,  Ob., B9N.  7.  SM :  s.  a,  17  Am.  Rep.  888— Rnp.] 
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FaRISH   V.    COOJL. 

(rBMo.SUM 
irai— "«Mrl%  goo49  "— fandi. 

A  litelor  gftTO  md  beqneMlied  to  bb  wife  *«  all  mj  worldlj  goodi,  oonilitliif 
«f  himaeliold  fumitim,  dothlag,  beds  and  bedding,  monej  aad  cattle;  alao 
wbatever  debta  may  be  due  me, likewise  mj  hoaae  aad  lot,  *  *  *  to  be 
by  ber  enjoyed  daring  ber  life,  and  at  ber  deatb  to  belong  to  tbe  child  witb 
wbieb  sbe  Is  now  pregnant,  If  It  sbonld  sorrlye  ber.  If  not,  then  tbe  said 
bouse  and  lot  to  be  vested  absolately  In  ber."  The  testator,  when  he  made 
tbe  will  and  at  his  death,  owned  other  real  estate,  bat  It  was  not  speetfioally 
mentioned  or  otherwise  referred  to.    UM,  that  It  did  not  pass. 

11 JECTMENT.     The  opinion  states  the  point 

Hwiry  W>  WUKams  and  B.  T,  Farish,  for  plaintiff  in  error. 
Krufn  dt  Krum  and  Gloner  dt  Shephy,  for  defendant  in  error. 

MAKTiir,  0.  This  was  an  action  of  ejectment,  commenced  on 
the  26th  day  of  Febmary,  1875,  in  the  Circuit  Court  of  the  city 
of  St.  Lonis,  to  reoover  possession  of  a  tract  of  land  i^  the  Orand 
Prairie  Common  Fields,  two  arpens  in  width  by  forty  in  depth. 
The  defendant  denied  the  plaintiff's  right  of  possession,  and  pleaded 
tbe  defense  of  the  statute  of  limitations,  relying  upon  an  actual, 
uninterrupted  aiid  ezclusive  adverse  possession  for  more  than  forty 
jean  before  commencement  of  the  suit.  The  case  was  tried  by  the 
court,  and  a  great  deal  of  evidence  peculiar  to  this  class  of  cases 
▼as  submitted  by  both  sides. 
[Omitting  the  question  of  the  statute  of  limitations.  ] 
The  controversy  is  thus  narrowed  down  to  the  single  question  as 
to  whether  Louis  Tesson  Honore  devised  this  land  to  Amaranthe, 
bis  widow,  or  died  as  to  it  intestate,  thus  casting  the  descent  at 
once  upon  his  daughter,  who  afterward  married  William  Booth, 
and  conveyed  it  to  the  plaintiff.  The  determination  of  this  question 
depends  upon  the  construction  of  the  will  of  Honore.  The  only 
clause  by  which  any  thing  was  devised  in  the  will  is  as  follows  : 
''Secondly,  I  give  and  bequeath  to  my  beloved  wife,  Amaranthe 
Honore,  all  my  worldly  goods^  consisting  of  household  furniture. 
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clothing,  bedfl  and  bedding,  money  and  cattle  ;  also  whatever  debts 
may  be  due  me ;  likewise  my  house  and  lot  I  now  occupy  in  the 
city  of  St.  Louis,  to  be  by  her  enjoyed  during  her  life,  and  at  her 
death  to  belong  to  the  child  with  which  she  is  pregnant,  if  it  should 
suryive  her,  if  not,  then  said  house  and  lot  to  be  Tested  absolutely 
in  my  said  wife,  to  be  by  her  disposed  of  as  dhe  may  think  proper." 
This  is  an  authentic  translation  of  the  will  which  was  written  in 
French.  If  this  land  was  devised  by  the  will,  then  it  must  have 
been  included  in  the  words  ''all  my  worldly  goods." 

While  it  is  true  that  the  intention  of  the  testator  must  govern 
the  construction  of  his  will,  it  is  equally  true  that  this  intention 
must  be  obtained  from  the  words  of  the  instrument  as  applied  to 
the  subject-matter  and  the  surrounding  circumstances.  The  in- 
tention must  come  from  what  he  says  in  his  will.  If  this  is  ap- 
parent from  the  words  as  applied  to  the  subject-matter  it  should  be 
accepted  and  followed  by  the  courts,  unless  it  contravenes  the  law 
or  leads  to  absurd  conclusions.  When  such  results  are  threatened, 
the  action  of  the  court  is  governed  by  rules  which  need  not  be  con- 
sidered in  this  case.  Did  the  testator,  by  using  the  term  ''  all  my 
worldly  goods,"  intend  to  devise  this  land  to  his  wife  ? 

One  of  the  rules  of  construction  adopted  by  Jarman,  and  accepted 
in  England  and  America,  is,  -'  that  words  in  general  are  to  be  taken 
in  their  ordinary  and  grammatical  sense,  unless  a  clear  intention  to 
use  them  in  another  can  be  collected,  and  that  other  can  be  as- 
certained, and  they  are  in  all  cases  to  receive  a  construction  which 
will  give  to  every  word  some  effect,  rather  than  one  that  will  render 
any  of  the  expressions  inoperative ;  and  of  two  modes  of  construe^ 
tion,  that  is  to  be  preferred  which  wiU  prevent  a  total  intestacy.'* 
2  Jarm.  Wills,  762.  The  wisdom  of  this*  rule  is  more  strongly 
recognized  the  more  it  is  applied.  In  the  case  of  Gh^  v.  Pearson, 
6  H.  L.  0. 61,  Lord  Wensletdale  remarks:  ''I  have  been  long 
and  deeply  impressed  with  the  wisdom  of  the  rule,  now  I  believe 
universally  adopted,  at  least  in  the  courts  of  law  in  Westminster 
Hall,  that  in  construing  wills,  and  indeed  statutes  and  all  written 
instruments,  the  grammatical  and  ordinary  sense  of  the  words  u 
to  be  adhered  to  unless  that  would  lead  to  some  absurdity  or  some 
repugnance  or  inconsistency  with  the  rest  of  the  instrument,  in 
which  case  the  grammatical  and  ordinary  sense  of  the  words  may 
be  modified  so  as  to  avoid  the  absurdity  and  inconsistency,  but  no 
further.''    Li  Young  v.   Robertson,  4  Macq.  H.  L.  *C.  314 ;   So. 
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App.9  2  Paterson,  1108,  the  court  says  :  ''  The  primary  duty  of  a 
oonrt  of  construction  in  the  interpretation  of  wills  is  to  giye  to 
ejich  word  employed,  if  it  can  with  propriety  receive  it,  the  natural 
ordinary  meaning  which  it  has  in  the  vocabulary  of  ordinary  life, 
and  not  to  give  to  words  employed  in  that  vocabulary  an  artificial, 
a  secondary  and  a  technical  meaning/'  Judge  Stroko,  in  Chrystie 
T.  Phfife,  19  N.  Y.  344,  decided  in  1859,  says  :  ''  The  language 
used  shall  receive  its  ordinary  interpretation,  except  where  some 
other  is  necessary  or  clearly  indicated."  In  determining  what  is  the 
natural  and  ordinary  sense  of  the  words  used  in  a  will,  adjudicated 
cases  can  render  no  valuable  assistance.  They  are  too  apt  to  mis- 
lead or  bias  the  mind. 

According  to  its  natural  grammatical  and  ordinary  meaning,  the 
word  ''goods"  does  not  include  lands.  It  includes  only  personal 
property.  General  usage  has  given  it  this  meaning.  This  is  its 
primary  signification.  If  it  possesses  any  other  meaning  in  this 
wiU  it  must  appear  from  the  context.  Of  course,  if  the  testator 
had  declared  in  his  will  that  by  the  use  of  the  term  ''  goods  "  he  in- 
tended to  include  real  estate,  that  intent  so  declared  in  the  will, 
would  control  the  ordinary  meaning  of  the  word.  So,  if  in  the  ab- 
sence of  any  express  declaration,  it  appears  from  the  context  of  the 
will,  that  he  intended  to  nse  the  word  in  a  different  and  more  com- 
prehensive meanings  so  as  to  embrace  real  estate,  the  courts  would 
give  effect  to  that  intent.  But  I  am  unable  to  discover  any  thing 
in  the  context  of  this  will  to  indicate  that  the  word  was  used  with 
sach  a  meaning.  In  prefixing  it  with  the  words  ''  all  my  worldly," 
he  makes  nse  of  a  phrase,  which  if  used  alone  with  the  word 
''goods,''  might  be  reasonably  supposed  to  embrace  his  lands  ;  and 
this  meaning  of  the  phrase  has  in  some  instances  been  sustained. 
But  the  subsequent  language  indicates  by  its  enumeration,  that  he 
did  not  intend  it  should  include  real  estate,  for  he  continued, 
"consisting  of  household  furniture,  clothing,  beds  and  bedding, 
money  and  cattle."  He  wills  her  his  worldly  goods,  and  tells 
▼hat  they  are,  thus  restricting  the  meaning  to  personal  property. 
He  next  wills  the  debts  due  him,  which  as  rights  of  action  do  not 
ordinarily  fall  under  the  designation  of  "  goods."  He  next  pro- 
ceeds to  dispose  of  his  real  estate,  making  special  mention  of  it, 
which  naturally  excludes  that  kind  of  property  from  the  operation 
of  the  language,  which  he  had  restricted  to  certain  personal  prop- 
erty.   II  he  had  other  real  estate  in  his  mind  at  the  time,  he  would 
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naturally  hare  mentioned  it,  when  making  speoifio  deyiaes  of  such 
property. 

If  the  term  "  all  my  worldly  goods  "  in  the  first  part  of  the  wiU 
is  to  be  construed  as  including  real  estate  unmentioned,  then  the 
clause  relating  to  the  real  estate  mentioned,  will  have  to  be  con- 
strued as  an  exception  to  the  deyising  intent  of  that  claase,  be- 
cause it  gives  only  a  life  estate  to  the  devisee  in  respect  to  the  house 
and  lot  so  mentioned.  This  construction  cannot  be  accepted,  for 
the  reason  that  the  language  relating  to  the  house  and  lot  has 
neither  the  force  nor  purport  of  an  exception* 

This  theory  of  interpretation  is  not  urged  by  the  plaintiff.  But 
in  maintaining  that  the  term  '^  worldly  goods"  includes  the  real 
estate  in  suit,  he  admits  and  contends  that  only  a  life  estate  was 
given  to  the  widow  in  the  goods,  chattels,  money  and  rights  of  ac- 
tion, as  well  as  the  real  estate  mentioned ;  and  following  out 
this  interpretation  to  its  proper  conclusion,  he  insists  that  the  will 
should  be  construed  as  if  it  read  as  follows :  ''  I  give  and  be- 
queath to  my  beloved  wife,  Amaranthe  Honore,  all  my  worldly 
goods,  to  be  by  her  enjoyed  during  her  life,  and  at  her  death  to  b€h 
long  to  the  child  with  which  she  is  now  pregnant,  if  it  should  sur- 
vive her.  My  worldly  goods  consist  of  household  furniture,  cloth- 
ing, beds  and  bedding,  money  and  cattle,  also  debts  due  to  me, 
likewise  a  house  and  lot,  which  I  now  occupy,  in  the  city  of  St. 
LouiB.  If  the  unborn  child  does  not  survive  its  mother,  then  the 
said  house  and  lot  is  to  be  vested  absolutely  in  my  wife,  to  be  dis- 
posed of  as  she  may  think  proper."  But  the  language  of  the  in- 
strument will  not  admit  of  this  transposition,  for  the  simple  rea- 
son that  the  life  estate  by  the  express  language  used  is  confined  to 
the  house  and  lot.  The  house  and  lot  were  ''  to  be  by  her  en- 
joyed during  her  life,"  and  in  the  event  of  her  surviving  the  child, 
then  the  ''  house  and  lot "  were  to  be  hers  absolutely.  To  extend 
this  limitation  to  the  personal  property  mentioned  and  the  real  es- 
tate unmentioned,  would  be  equivalent  to  making  a  will  for  the  tes- 
tator, instead  of  accepting  the  one  he  left 

It  is  urged  by  plaintiff  that  another  interpretation  would  be  in 
violation  of  the  rule  that  a  testator,  in  making  a  will,  is  presumed 
to  intend  the  disposition  of  his  whole  estate,  and  not  to  die  intes- 
tate as  to  any  part  of  it.  This  is  a  natural  presumption  which 
ought  to  ha7e  weight  in  construing  doubtful  phrases.  Ibbeisan  v. 
Beekmih,  Talbot  Oas.  161;  Wifichester  v.  Faraisr,  3  Gush.  366.  But 
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no  implication  of  this  kind  can  supply  the  actual  intent  of  the  tes- 
tator to  be  derived  from  the  clauses  of  the  will.  The  rule  has 
generally  been  applied  in  the  construction  of  the  subsequent  clauses 
of  a  will,  when  the  first  or  prefatory  clause  disclosed  the  actual  in- 
tent to  deyise  every  thing.  Oaines  v.  Fen3er,  67  Mo.  342.  In 
Leake  y.  Sobinson,  2  Mer.  385,  Sir  William  Grant,  master  of  the 
rolls,  remarks :  '^  There  is  certainly  a  strong  disposition  in  the 
coorts  to  construe  a  residuary  clause  so  as  to  prevent  an  intestacy 
with  regard  to  any  part  of  the  testator's  property."  But  when  the 
clause  to  bef  conjoined  cannot  be  connected  with  some  other  part  of 
the  will  disclosing  that  intent,  there  seems  to  be  no  good  authority 
for  application  of  the  rule.  Denn  v.  Oaakin,  Oowp.  657;  Sight  v. 
SidOotham,  2  Doug.  759;  Smith  v.  Hutchinson,  61  Mo.  83;  Bawlin 
V.  Furman,  34  id.  39.  And  even  when  the  actual  purpose  to  de- 
vise every  thing  is  indicated,  it  cannot  prevail  in  the  absence  of 
language  sufficient  to  carry  every  thing. 

It  is  possible  that  the  testator  thought  that  he  had  devised  every 
thing  he  possessed.  His  language  does  not  include  the  outlying 
claim  in  the  Grand  Prairie,  and  there  is  no  evidence  from  the  will 
or  otherwise,  that  he  had  it  in  mind  at  the  time  of  making  his  will. 
It  had  cost  his  father  only  thirty-three  livres  payable  in  doeskins, 
which  would  be  about  $6.60,  and  the  value  of  it.was  probably  not 
sufficient  to  make  it  such  an  important  matter,  if  he  should  die  in- 
testate with  respect  to  it. 

Upon  the  whole  it  seems  to  me  that  the  testator  did  not  intend 
to  derise  his  lands  under  the  term  "  goods; "  that  a  plain  and 
natural  meaning  is  given  to  every  other  part  of  the  will  without  in- 
dnding  the  recognition  of  such  an  intent,  and  that  too  without 
leading  to  any  thing  like  total  intestacy;  and  that  such  an  intent 
cannot  be  evoked  from  the  context  of  the  will  without  ignoring  its 
obvious  import  and  meaning.  I  concur  entirely  with  the  Oourt  of 
Appeals  in  its  interpretation  of  this  will,  and  think  its  judgment 
should  be  affirmed.    Accordingly  it  is  so  ordered. 

Judgment  affirmed. 

fmodFS,  0.,  oonooxa;  WzvsLoir,  0.,  absent 
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Marriage '^d68erUdw{fe-----mdnffakme. 

A.wlfey  wlioie  husband  hat  deierted  her  and  taken  np  his  alwia  in  another 

State  or  ooontry,  maj  ane  alone.* 


TBESPASS.    The  opinion  states  the  case.    Xhe  pUdntiff  ha4 
judgment  below. 

Belch  dH  Silp&r,  for  appellants. 
White  d  Lumpkin,  for  respondent 

Mabtiit,  0.  On  the  12th  day  of  November,  1878,  the  plaintiff 
brought  soit  against  the  defendants  for  a  tresjiass  upon  her  prem- 
ises in  her  actual  possession  and  occupation,  wherein  she  alleges 
that  defendants  wrongfully  entered  upon  said  premises  and  into 
the  dwelling  and  out-buildings  thereof,  and  took  from  her  posses- 
sion and  control  two  hundred  and  ten  bushels  of  wheat;  locked  up 
all  her  out-houses  containing  her  farming  utensils  and  thirty  bush- 
els of  shelled  oats;  preyented  her  from  selling  her  wheat  or  sowing 
her  land  with  it;  preyented  her  from  selling  or  using  her  com  in  the 
field  ;  by  reason  whereof  she  was  damaged  in  the  sum  of  $500,  for 
which  she  asks  judgment.  In  answer  to  this  suit,  the  defendants 
filed  a  general  denial,  and  in  addition  averred  that  the  plaintiff  was 
a  married  woman  and  as  such  has  no  cause  of  action  against  them. 
To  this  special  defense  the  plaintiff  replied,  admitting  that  she  was  a 
married  woman,  and  averring  that  the  suit  was  for  and  on  account  of 
her  separate  property,  and  that  her  husband  '*  before  the  commence- 
ment of  this  suit  abandoned  her,  and  separated  himself  from  her* 
and  still  is  separated  from  her,  and  is  away  from  her,  residing  out- 
side of  this  State,  and  has  become  a  non-resident  of  this  State  ever 
since  his  said  separation  from  her,  and  she  has  no  means  of  procur- 
ing him  to  join  with  her  in  this  action. '^ 

At  the  trial  the  plaintiff  gave  evidence  tending  to  prove  all  the 
issues  on  her  part,  at  the  close  of  which  the  defendants  interposed 
a  demurrer  to  the  evidence,  which  was  overruled.     The  defend- 

"""  •See  HoyiMirxlT.  Ba/rHtrQM  Vt.4W),8S  Am.  Bep.  Ttt.  * 
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ants  then  submitted  evidence  tending  to  prove  the  issues  on  their 
part  At  the  termination  of  the  evidence,  the  court,  at  the  instance 
of  plaintiff  and  of  its  own  motion,  gave  an  instruction  bearing  upon 
the  right  of  the  plaintiff  to  sue  as  a  femme  sole,  to  the  following 
effect:  ''The  jury  are  instructed  that  if  they  believe  from  the 
evidence  that  plaintiff  was,  at  the  time  of  the  institution  of  this 
action,  a  married  woman,  and  has  continued  to  be  a  married  woman 
since  its  institution,  then  the  plaintiff  has  no  legal  capacity  to  sue, 
and  they  will  find  for  defendant,  unless  the  jury  further  find  that 
said  Phelps  had  abandoned  his  wife  and  left  the  State."  As  the 
principal  question  in  the  case  concerns  the  validity  of  this  instruc- 
tion, the  other  instructions  relating  to  the  trespass  need  not  be  set 
out  in  full.  The  jury  returned  a  verdict  in  favor  of  plaintiff  for 
1166.50,  from  which  defendants  have  appealed  to  this  court. 

L  It  was  a  general  rule  at  common  law  that  the  husband  of  a 
married  woman  had  to  join  with  her  in  all  actions  prosecuted  in 
her  behalf.  But  this  rule  had  a  few  exceptions  as  well  recognized 
and  established  at  common  law  as  the  rule  itself.  Lord  Ooke  in 
his  Commentaries  remarks:  '^  A  wife  is  disabled  to  sue  without 
her  husband  as  much  as  a  monke  is  without  his  sovereign.  And 
jet  we  read  in  books  that  in  some  cases  a  wife  has  had  abilitie  to 
ine  and  be  sued  without  her  husband,  for  the  wife  of  Sir  Robert 
Belknap,  one  of  the  justices  of  the  Court  of  Common  Pleas,  who  was 
exiled  or  banished  beyond  sea,  did  sue  a  writ  in  her  own  name  with- 
out her  husband,  he  being  alive."  Co.  Litt.  132.  This  case  of 
the  wife  of  Sir  Robert  Belknap  is  reported  in  the  reign  of  Henry 
the  Fourth.  Lord  Coke  informs  us  that  he  made  search  for  a  pre- 
cedent to  warrant  the  case,  and  ascertained  that  a  similar  judg- 
ment had  been  rendered  in  the  reign  of  Edward  the  First,  in  the 
case  of  the  wife  of  Thomas  Weyland,  who  had  been  abjured  the 
realm  for  felony,  from  which,  he  adds,  ^Mt  plainly  appeareth,  that 
this  opinion,  concerning  the  ability  of  the  wife  of  a  man  abjured  or 
banished  was  not  first  hatched  by  the  judges  in  Henry  the  Fourth's 
time."  Co.  Litt.  133.  Conceding  the  exceptions,  he  states  it  as 
follows:  "  And  so  it  is,  if  by  act  of  Parliament  the  husband  be 
attainted  of  treason  or  felony,  and  saving  his  life  is  banished  f or- 
e?er,  as  Belknap  was,  this  is  a  civil  death,  and  the  wife  may  sue  as 
tkfmmne  sole,^  Co.  Litt.  133.  He  seems  to  confine  the  exception 
to  persons  banished  forever.  But  the  cases  in  Viner's  Abridge- 
ment support  the  exception  in  cases  of  exile  or  banishment  for  a 
V0L.XLVII  — 16 
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limited  time,  and  also  where  lie  was  an  alien  beyond  sea.  4  Viner 
Abr.  151,  152.  Blackstone  recofds  the  exception:  **  There  is  in- 
deed, one  case  where  the  wife  shall  sue  and  be  sued  as  afefamewle, 
viz. :  where  the  husband  has  abjured  the  realm  or  is  banished,  for 
then  he  is  dead  in  law;  and  the  husband  being  thus  disabled  to  sue 
for  or  defend  the  wife,  it  would  be  most  unreasonable  if  she  had  no 
remedy  or  could  make  no  defense  at  all."  1  Blackstone  Com.  443. 
An  abjuration  of  the  realm  was  equivalent  in  some  respects  to  a 
divorce  between  husband  and  wife  (Co.  Litt.  133),  remitting  her 
to  the  rights  and  liabilities  of  Afmme  sole. 

II.  Of  course  this  long  established  exception  to  the  rule  of 
joinder  in  actions  by  married  women  could  not  be  literally 
applied  in  this  country  under  the  same  conditions  in  which  it 
originated  and  was  recognized  in  England.  No  abjuration  or  exile 
from  our  territory  is  known  to  our  laws  —  certainly  not  under  civil 
rule.  It  was  not  these  things  but  the  effect  of  these  things  which 
gave  rise  to  the  exception  in  England.  Now  it  is  evident  that  so 
far  as  thie  rights  and  liabilities  of  the  wife  are  concerned,  she  is 
left  substantially  in  the  same  condition,  when  her  husband  volun- 
tarily deserts  her  and  takes  up  his  abode  in  another  State  or  juris- 
diction, as  if  he  had  been  sent  there  by  either  legislative  or  judicial 
banishment.  Accordingly  the  exception  has  been  applied  in  this 
country  in  all  cases  in  which  the  husband  has  abandoned  or  de^ 
sorted  his  wife  and  accepted  an  abode  or  residence  in  another  State 
or  jurisdiction.  Abbot  v.  BayUy,  6  Pick.  89 ;  Gregory  v.  Pierce. 
4  Mete.  478  ;  Gregory  v.  Paul,  15  Mass.  31 ;  Bean  v.  Morgan^  4 
McCord,  148 ;  Hhea  y.  Rhmner,  1  Pet.  108 ;  Cornwall  v.  Boyij  7 
Conn.  427 ;  Ctark  v.  ValeniinOj  41  Oa.  143  ;  Love  v.  ifoyneAan,  16 
III.  277 ;  Roland  v.  Logan,  18  Ala.  307 ;  Osborn  v.  Nelmi,  59 
Barb.  375.  In  the  application  of  this  exception  the  States  are  re- 
garded as  foreign  and  separate  jurisdictions. 

III.  The  doctrine  of  this  exception  has  been  accepted  and  ap- 
proved in  this  State  from  a  very  early  date.  Rose  v.  Bates,  12  Mo. 
33 ;  Gallagher  v.  Delargy,  57  id.  37  ;  Mustek  v.  Dodson,  76  id.  624; 
s.  c,  43  Am.  Rep.  780 ;  Banner  v.  Berthold,  11  Mo.  App.  351. 
The  case  of  (Mouteau  v.  Merry,  3  Mo.  254,  is  an  authority  some- 
what in  conflict  with  the  doctrine,  but  it  does  not  seem  to  have  been 
cited  or  recognized  as  such  by  either  court  or  counsel  in  any  of  the 
subsequent  cases  which  have  established  the  exception  in  this  State 
beyond  all  question. 
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IV.  Bat  it  is  maintained  by  the  eoonsel  for  appellant,  in  an  able 
and  ingenious  brief,  that  whatever  may  have  been  the  rule  in  thfs 
State  at  common  law,  it  has  been  modified  and  changed  by  our 
Practice  Act,  which  reads  as  follows  :  ''When  a  married  woman 
is  a  party  her  husband  must  be  joined  with  hei*  in  all  actions  ex- 
cept those  in  which  tlie  husband  is  plaintiff  only  and  the  wife  de- 
fendant only,  or  the  wife  plaintiff  and  the  husband  defendant ;  and 
in  all  such  actions  where  the  husband  is  plaintiff  and  the  wife  de- 
fendant, or  the  wife  plaintiff  and  the  husband  defendant,  it  shall 
be  lawful  for  the  wife  to  sue  or  defend  by  her  agent  or  attorney,  as 
she  may  think  proper,  and  in  all  actions  by  husband  and  wife,  or 
against  husband  and  wife,  they  may  prosecute  the  same  by  attorney, 
or  they  or  either  may  defend  by  attorney  -y  but  it  shall  not  be  nec- 
essary for  the  wife  in  any  such  case  to  sue  with  her  husband  by  next 
friend,  or  to  appear  and  defend  by  next  friend."    2  Wag.  Stat.  1001, 

It  is  argued  that  by  yirtue  of  this  section  the  husband  must  be 
joined  with  the  wife  in  all  cases  in  which  she  is  plaintiff,  except 
when  she  sues  her  husband.  It  is  contended  that  the  legislature 
having  enacted  a  general  rule  and  marked  an  exception  to  it,  im- 
pliedly repealed  all  other  exceptions,  and  forbade  the  courts  to  en- 
graft any  others  upon  it.  There  is  an  apparent  plausibility  in  this 
argument,  which  perhaps  derives  some  support  from  the  form  and 
language  of  the  proyision,  which  first  appeared  in  our  Session  Acts 
in  1868.  But  when  we  come  to  interpret  it,  as  we  must,  in  the 
light  of  the  common  and  statute  law  theretofore  existing,  its  true 
meaning  and  import  will  not  be  found  in  such  a  construction.  The 
provision  in  our  Practice  Act  which  this  section  took  the  place  of 
reads  as  follows :  '^  When  a  married  woman  is  a  party  her  husband 
most  be  joined  with  her,  except  that :  First,  when  the  action  con- 
cerns her  separate  property  she  may  sue  and  be  sued  alone ;  second, 
▼hen  an  action  is  between  herself  and  her  husband  she  may  sue  and 
be  sued  alone.  But  when  her  husband  cannot  be  joined  with  her, 
as  herein  provided,  she  shall  prosecute  or  defend  by  her  next  friend." 
This  provision  came  in  with  our  new  Practice  Act,  and  will  be 
found  in  the  revision  of  1855.  R  S.  1855,  p.  1018,  §  7.  It  will 
be  observed  that  the  act  of  1868  under  which  tiiissuit  was  brought, 
and  which  appears  in  our  present  revision  of  1879,  embraces  in  sub- 
stance the  provision  of  1855,  without  the  exception  relating  to  her 
aeparate  property,  and  without  the  words  requiring  her  to  sue  or 
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appear  by  a  next  friend  but  enabling  her  to  appear  and  defend  by 
attorney  in  like  manner  as  ikfemme  sole.     1 B.  S.  1879,  §  3468. 

What  this  section  of  1868  declares  aboat  the  joinder  of  the  hus- 
band is  in  effect  nothing  more  than  the  general  rule  of  the  common 
law,  which  required  the  husband  to  be  joined  with  the  wife  as 
plaintiff  when  she  prosecuted  a  suit  in  her  own  behalf.  But  of 
course  this  rule  could  not  apply  to  a  case  in  which  the  suit  was 
against  the  husband  by  the  wife.  To  require  him  to  join  in  such 
a  case  would  have  been  equiyalent  to  denying  her  the  right  to  sue 
him  at  all ;  for  it  is  not  reasonable  to  suppose  he  would  consent  to 
a  bona  fide  suit  against  himself,  or  that  he  could  assist  her  in  such 
a  prosecution.  No  cultivated  system  of  jurisprudence  could  toler- 
ate the  absurdity  of  a  man  suing  himself.  If  there  was  no  allusion 
at  all  to  suits  between  husband  and  wife,  the  general  rule  of  joinder 
as  sanctioned  by  this  section  would  not  apply  to  suits  between  hus- 
band and  wife.  Indeed,  the  previous  provision  in  the  revision  of 
1855  recognized  expressly  that  the  husband  could  not  **  be  joined 
with  her  "  in  such  actions.  What  therefore  appears  m  form  to  be 
an  exception  to  the  general  rule  of  joinder  is  in  reality  no  exception 
at  all  to  that  rule.  It  never  did  apply  to  suits  between  husband 
and  wife,  and  it  never  could  apply  to  such  cases  at  law  or  in  equity. 
It  was  unnecessary  therefore  to  mention  them  as  an  exception  to  a 
rule  which  never  covered  and  never  could  cover  them  without  ren- 
dering them  impossible. 

The  object  of  the  section  in  mentioning  suits  between  wife  and 
husband  was  not  to  enact  an  exception  in  this  respect  to  the  general 
rule  of  joinder,  whi^h  was  unnecessary,  but  to  recognize  a  distinct* 
class  of  cases  to  which  the  rule  never  did  and  never  could  apply, 
and  to  enable  the  wife  in  such  cases  to  sue  and  appear  by  attorney 
or  agent  instead  of  next  friend,  as  in  the  revisions  of  1855  and  1865. 
The  section  as  it  now  stands  enacts  the  general  rule  of  the  common 
law  i*clating  to  the  joinder  of  husband  with  wife,  and  enacts  no  ex- 
ception at  all  to  that  rule.  As  to  the  cases  covered  by  the  general 
rule,  it  is  silent  as  to  those  excepted  by  the  common  law,  as  where 
the  husband  has  deserted  his  wife  and  become  a  non-resident. 
There  being  no  allusion  to  this  exception  and  no  enactment  of  any 
other  exception,  the  argument  that  the  exception  in  controversy 
has  been  impliedly  repealed  falls  to  the  ground.  The  general  rule 
of  joinder  is  restored  as  it  existed  at  common  law,  when  the  suit  of 
Baee  v«  Boies  WHS  commenced  in  1842,  and  the  exception  which  then 
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existed  as  certainly  as  the  rule  itself  is  not  repealed  either  expressly 
or  impliedly.  Indeed,  the  necessity  and  justice  of  the  exception 
constitute  an  unanswerable  argument  against  any  repeal  or  abroga- 
tion of  it  by  implication  alone.  It  is  unreasonable  to  presume  that 
the  legislature  by  restoring  the  general  rule  of  justice,  as  it  existed 
at  common  law,  intended  to  deny  the  remedy  and  redi-ess  of  a 
beneficent  exception  equally  well  established  at  common  law.  Surely 
the  law  will  not  withdraw  its  protection  from  a  deserted  wife  for 
no  other  reason  than  that  her  husband  has  abandoned  her  and  will 
not  come  into  court  with  her  to  ask  for  redress  I  The  yery  help- 
lessness of  her  condition  ought  to  lend  favor  and  puissance  to  her 
cause. 

Y.  I  shall  be  pardoned  for  referring  in  this  connection  to  a  con- 
struction placed  upon  our  statute  of  conveyances  which  goes  strongly 
to  support  the  exception  to  our  Practice  Act,  upheld  by  us  in  this 
case.  It  is  proyided  in  sections  669,  670,  that  a  married  woman  can 
oonyey  her  real  estate  by  joining  with  her  husband  in  the  deed  or 
power  of  attorney  containing  the  conveyance.  1  R.  S.  1879, 
§§  669^  670.  This  is  in  the  nature  of  an  enabling  statute,  and  no  ex- 
ception is  mentioned  or  intimated.  Yet  it  has  been  held  that  a 
married  woman  whose  husband  was  an  alien  residing  in  a  foreign 
country  could  make  a  deed  without  joining  with  her  husband  in 
the  act.  OaOagher  y.  Delargy,  57  Mo.  37.  This  exception  has 
been  regarded  and  treated  in  the  cases  as  resting  upon  the  same 
grounds  which  support  the  exception  allowing  her  to  sue  without 
joining  her  husband  when  he  has  abandoned  her,  and  is  outside  of 
the  jurisdiction.    Musick  y.'  Dodson,  supra, 

VI.  I  do  not  deem  it  necessary  in  this  case  to  review  the  instruc- 
tions relating  to  the  trespass  in  detail.  The  judgment  is  so  mod- 
erate that  I  am  satisfied  they  placed  the  issues  fairly  before  the 
jury. 

The  plaintiff  has  filed  during  pendency  of  this  appeal,  a  copy 
of  a  record  showing  that  since  the  judgment  below  she  has  ob- 
tained a  decree  of  diyorce.  In  yiew  of  what  we  have  decided  it  is 
unnecessary  for  us  to  consider  the  retrospective  effect  of  this  de- 
cree upon  the  case.  It  will  make  it  safe  for  the  defendants  to  pay 
the  judgment  recoyered  against  them. 

The  judgment  is  affirmed. 

JudfftnefU  afflrmed. 

WnrsLOW,  C,  concurs  ;  Philips, 0.,  absent. 
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TIm  obllgatkni  of  a  ndlrcMd  oompanj  to  fenee  Its  road  attoehea  fhnn  tlM  timo 
when  the  neoeeaity  of  proteetlon  to  ownera  of  laad  and  stock  ariaea,  aUow. 
log  a  raaaonahle  time  to  erect  fences. 

AOTION  for  killing  stock,  eta     The  opinion  states  the  oase. 
The  defendant  had  judgment  below. 

Ira  Hall^  for  appellant. 

MacfarJane  A  TrUnble,  for  respondent. 

Mabtiit,  0.  This  was  an  action  against  a  railroad  oompany  for 
the  killing  of  stock,  and  for  damages  to  growing  crops.  The  pe- 
tition was  filed  on  the  4th  day  of  January,  1879,  and  contains  four 
statements  or  counts.  In  the  first  the  plaintiff  sues  for  the  killing 
of  seventeen  sheep,  valued  at  $59.50,  on  the  defendant's  track,  to 
which  they  had  strayed  by  reason  of  defendant's  failure  to  erect 
fences  as  required  by  law,  which  now  appears  in  section  809  of  the 
statutes  of  1879.  This  is  an  action  under  the  statute,  and  double 
damages  are  asked.  In  the  second  count  the  plaintiff  sues  at  com- 
mon law  for  negligence  in  killing  the  same  stock,  claiming  single 
damages  only.  In  the  third  count  he  sets  out  an  action  under  the 
same  section  of  the  statute,  for  damages  in  the  sum  of  |I50,  in- 
flicted on  his  growing  crops  by  stock,  which  had  entered  his  fields 
by  reason  of  defendant's  failure  to  build  fences  as  required  in  said 
section.  In  this  count  he  asks  for  double  damages.  In  the  fonrth 
count  he  sues  at  common  law  for  the  same  destruction  of  crops,  al- 
leging that  defendant,  by  its  servants  and  agents,  had  unlawfully 
thrown  down  the  fences  inclosing  his  fields,  whereby  cattle  and  other 
animals  had  entered  upon  and  destroyed  the  crops  growing  therein. 

It  will  be  seen  from  this  statement,  that  the  petition  contains 
two  statutory  actions  for  omission  of  the  defendant  to  build  fences, 
one  for  sheep  killed  on  the  track,  the  other  for  destruction  of 
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growing  crops  by  cattle,  and  two  common-law  actions  for  the  same 
injorieSy  one  sounding  in  negligence,  and  the  other  in  trespass.  As 
the  legal  sufficiency  of  these  counts  has  not  been  urged  before  us, 
I  will  not  consider  them  with  reference  to  that  point. 

The  answer  contains  a  denial  of  the  allegations  of  the  petition. 
It  also  contains  a  special  plea  or  defense,  to  the  effect  that  defend- 
ant had  the  right  and  power  to  construct  a  railroad  through  the 
plaintifTs  lands  ;  that  it  had  bought  and  paid  plaintiff  for  the  right 
of  way  through  them ;  that  it  had  entered  into  a  contract  with 
the  Chicago  and  Alton  Railroad  Company,  a  corporation  under  the 
laws  of  Illinois^  by  the  terms  of  which  the  latter  corporation  was 
to  construct  the  defendant's  road  from  Mexico  to  Kansas  City ; 
that  said  last-mentioned  company  had  sub-let  to  Messrs.  J.  S.  Wolff  Sl 
Son  the  construction  of  a  certain  part  of  the  road,  including  the  part 
running  through  plaintiff's  lands ;  that  said  J.  S.  Wolff  &  Son  went 
upon  said  lands  and  constructed  the  same,  doing  no  more  injury 
than  was  necessary  to  conveniently  build  said  road  ;  that  if  said  J. 
S.  Wolff  &  Son  unlawfully  threw  down,  or  left  down  the  fences  in- 
closing plaintiff's  lands,  such  acts  were  without  the  authority  of 
the  defendant,  and  were  wholly  outside  their  authority  as  contract- 
ors, and  for  which  defendant  ought  not  to  be  held  responsible. 

The  case  was  tried  by  a  jury.  The  evidence  submitted  by  plaint- 
iff tended  to  prove  that  defendant's  railroad  ran  through  plaintiff's 
inclosed  and  cultivated  fields;  that  in  May,  1878,  the  road  was  con- 
structed through  said  fields  ;  that  during  the  construction  the 
fences  running  across  the  right  of  way  were  torn  down ;  that  no 
fences  were  built  along  either  side  of  the  road  to  protect  the  plaint- 
iff's fields  from  the  incursions  of  stock ;  that  by  reason  of  the  want 
of  such  fences,  cattle,  horses  and  other  stock  passed  into  plaintiff's 
fields  and  damaged  his  crops  to  the  extent  of  $45  ;  that  defendant's 
rotid  was  completed  through  plaintiff's  fields  about  the  1st  day  of 
June,  1878,  and  freight  cars  were  run  over  the  road ;  that  no 
fences  were  built  along  side  of  the  road  until  sometime  in  the  fall 
of  1878 ;  that  no  other  protection  of  the  plaintiff's  fields  was  pro- 
vided by  defendant,  and  that  two-thirds  of  the  damage  complained 
of  was  after  the  completion  of  the  road  through  plaintiff's  land. 
The  plaintiff  also  gave  evidence  tending  to  prove  that  in  the  month 
of  August,  1878,  seventeen  sheep  of  the  value  of  $47,  belonging  to 
him,  strayed  from  inclosed  fields,  through  which  the  road  passed, 
by  reason  of  a  want  of  a  fence  along  defendant's  road,  and  were 
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killed  by  the  engines  and  cars  on  defendant's  road ;  that  trains  of 
open  and  box  cars  had  been  running  back  and  forth  on  the  road 
since  the  completion  of  it  over  plaintiffs  land  in  June,  1878. 

Defendant's  evidence  tended  to  show  that  defendant  had  acquired 
the  right  of  way  oyer  plaintiffs  land  ;  that  the  construction  of  the 
road  over  it  was  made  by  J.  S.  WoIfF  &  Son,  as  contractors^  who 
hired  and  controlled  the  workmen,  and  that  the  engines  and  cars 
run  upon  the  road  prior  to  plaintiff's  alleged  damage,  were  only 
used  in  carrying  supplies  to  be  used  in  the  construction  of  the  road. 
Defendant  also  produced  documentary  evidence  of  the  contract 
with  the  Chicago  and  Alton  railroad  to  construct  the  road,  also  of 
the  sub-contract  of  J.  8.  Wolff  &  Son  to  build  that  portion  of  it 
which  extended  over  plaintiff's  lands.  The  contract  with  the 
Chicago  and  Alton  railroad  included  a  perpetual  lease  of  the  whole 
road  to  it,  at  a  rental  equivalent  to  a  designated  portion  of  the 
profits  and  earnings  of  the  road. 

At  the  close  of  the  evidence  the  court  refused  the  instructions 
asked  by  plaintiff.  They  need  not  be  considered  for  the  reason 
that  the  law  governing  the  case  is  sufficiently  involved  in  the  in- 
structions given  at  the  instance  of  defendant.  In  these  instruc- 
tions, the  jury  were  told  that  their  verdict  must  be  for  the  defend- 
ant on  the  statutory  actions  in  the  first  and  third  counts  of  the 
petition,  unless  the  killing  of  the  sheep  in  the  first  count  and  the 
destruction  of  the  crops  in  the  third  count  happened  after  the 
completion  of  the  road,  and  after  the  company  had  commenced 
running  trains  of  cars  thereon,  for  the  carriage  of  freight  and  pas- 
sengers for  hire.  In  respect  to  the  common-law  action  for  the  kill- 
ing the  sheep  contained  in  the  second  count,  the  jury  were  told 
that  they  could  not  find  for  the  plaintiff  unless  the  train  of  cars 
was  managed  or  controlled  by  defendant  or  its  employees,  and  the 
defendant  was  wanting  in  the  exercise  of  reasonable  care  in  running 
the  train,  and  in  reasonable  effort  to  avoid  striking  the  sheep,  and 
the  killing  was  the  result  of  such  want  of  care  or  negligence.  In 
respect  to  the  fourth  count  which  related  to  trespass  in  throwing 
down  fences,  the  jury  was  instructed  to  find  for  defendant,  if  the 
defendant  had  placed  the  construction  of  its  road  in  charge  of  the 
Chicago  and  Alton  railroad  as  contractors,  and  that  company  had 
sub-let  the  construction  thereof  to  J.  S.  Wolff  &  Son,  and  the 
trespass  complained  of  had  been  done  by  said  J.  S.  Wolff  A  Son  or 
their  employees.     Upon  the  giving  of  these  instructions,  the  plaint- 
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IB.  took  a  nonsoit,  which  the  court  refused,  on  motion  of  plaintiff, 
to  set  aside.  The  case  comes  by  appeal  from  this  action  of  the 
coart. 

There  was  no  evidence  coming  from  either  side  to  support  a  ver- 
dict on  the  two  common-law  counts;  no  evidence  of  n^ligence  or 
want  of  care  of  running  the  cars  when  the  sheep  were  struck ;  no 
evidence  of  a  trespass  in  throwing  down  fences  which  let  in  the 
cattle ;  the  fences  thrown  down  appearing  to  have  been  across  the 
right  of  way  which  had  passed  to  defendant.  Neither  is  there  any 
evidence  that  those  fences  which  defendant  had  the  right  to  take 
down  were  removed  in  a  negligent  or  imprudent  manner,  so  as  to 
iDJnre  the  rights  of  others.  The  plaintiff  could  not  have  been 
prejudiced  by  any  instructions  on  these  counts,  and  therefore  it  is 
unnecessary  to  review  them.  They  could  not  have  been  more 
prejadicial  than  one  to  the  effect  that  the  plaintiff  on  the  evidence 
coidd  not  recover  on  such  counts,  and  an  instruction  of  that  im- 
port, if  asked,  ought  to  have  been  given. 

The  only  question  necessary  for  us  to  consider  involves  the  cor- 
rectness of  the  instructions  given  for  defendant,  relating  to  tlie 
statutory  actions  contained  in  the  first  and  third  counts.  As 
already  stated  these  instructions  denied  any  right  of  action  on  these 
counts  before  the  road  was  completed,  and  before  the  defendant 
had  commenced  to  run  cikrs  upon  it  for  the  carriage  of  freight  and 
passengers  for  hire.  This  right  of  action  need  not  be  considered 
with  reference  to  the  effect  of  the  contract  of  construction  which 
was  entered  into  with  the  Chicago  and  Alton  railroad.  The  effect 
of  that  contract  was  urged  only  in  the  instructions  on  the  common- 
law  counts.  We  have  considered  the  proposition  contained  in  the 
instructions,  and  in  our  judgment  it  cannot  be  maintained  either 
upon  principle  or  authority.  The  third  section  of  the  Bailroad 
Act,  i^ter  the  amendment  of  1877,  more  perfectly  than  before,  was 
intended  to  afford  protection  to  adjoining  proprietors  in  respect  to 
their  stock  and  crops.  The  railroads  were  required  to  fence  their 
tracks  for  two  purposes.  One  was  to  prevent  stock  from  straying 
on  the  track,  the  other  was  to  prevent  stock  from  trespassing  upon 
the  adjoining  fields.  Double  damages  were  given  to  the  owner  of 
the  stock  killed  on  the  track,  and  double  damages  given  to  the 
owners  of  the  fields  suffering  from  trespass  of  stock  by  reason  of 
any  failure  to  fence  the  road.  It  is  true  this  statute  also  tendvi  to 
secure  passengers  and  employees  of  the  road  from  accidents  on  tbe 
VoL-XLVU— 16 
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track,  but  the  primary  and  moving  object  of  the  statute  must  have 
been  the  benefit  and  protection  of  the  parties  designated  in  the 
statute  lis  owners  and  proprietors  of  land  and  stock,  to  whom  alone 
doable  damages  were  gi^en  for  injuries  and  trespass  thereto. 

The  fundamental  rule  which  governs  courts  in  the  interpretation 
of  statutes  requires  them  to  give  such  construction  as  shall,  in  the 
most  complete  manner,  effect  the  known  purpose  and  object  of  the 
statute,  provided  the  language  is  adequate  to  afford  such  construc- 
tion without  violating  the  obvious  meaning  of  its  wordis  and  terms. 
In  respect  to  the  first  count  in  the  petition  which  relates  solely  to 
the  killing  of  stock  on  the  track,  it  is  evident  that  no  obligation 
rested  on  the  company  to  erect  any  fences  before  it  was  possible  for 
any  stock  fco  be  killed  by  the  engines  or  cars  of  the  road.  The 
owners  of  the  stock  could  not  be  injured  before  the  company  com- 
menced to  operate  engines  and  cars  upon  its  ti*aek,  and  for  that 
reason  they  needed  no  protection  before  that  time.  But  after  the 
company  had  begun  to  operate  engines  and  cars  on  its  road  for  any 
purpose  whatever,  the  necessity  of  protection  began;  and  if  the 
purpose  of  the  statute  is  to  be  maintained,  the  obligation  to  fence 
the  road  must  also  begin  at  the  same  time.  The  instruction  of  the 
court  to  the  effect  that  it  did  not  begin  until  the  company  was 
operating  engines  and  cars  on  the  track  in  the  carriage  of  freight 
and  passengers  for  hire,  was  clearly  en*oneous.  It  is  the  same 
thing  to  the  owner  whether  his  stock  has  been  killed  by  a  construe- 
tion  train  or  lightning  express  filled  with  passengers.  There  is 
nothing  in  the  reason  or  language  of  the  statute  to  justify  the 
courts  in  postponing  the  statutory  obligation  of  the  company  to 
fence  the  track,  until  it  is  receiving  an  income  from  the  carriage  of 
freight  and  passengers.  In  building  a  long  road,  its  construction 
trains  might  be  run  for  years  before  it  commenced  to  carry  freight 
and  passengers  for  hire. 

The  learned  counsel  for  defendant  has  cited  the  case  of  Oomifigs 
v.  H.  £  Central  M,  R.  Co.,  48  Mo.  612,  in  support  of  hisconstruo- 
tion.  This  case  will  be  noticed  more  particularly  when  we  come  to 
consider  the  third  count.  It  is  sufficient  hei*e  to  say,  that  the  case 
was  not  for  the  killing  of  stock  by  the  agents,  engines  or  cars  of 
the  road.  The  court,  upon  the  facts  of  that  case,  used  the  follow- 
ing language:  '^  We  think  the  reasonable  construction  of  the  statute 
is  that  it  requires  corporations  to  have  their  fences  built  at  least  as 
soon  as  they  commence  running  their  roads."    The  court  does  not 
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mtimate  any  exemption  of  the  company  from  the  obligation  to  fence 
while  they  are  running  one  part  of  the  road  for  the  purpose  of  con* 
stncting  another  part. 

In  regard  to  the  third  oonnt,  which  relates  to  damages  suffered 
by  reason  of  stock  escaping  from  their  inclosures  and  entering  upon 
adjoining  fields^  the  instruction  that  the  liability  of  the  company 
under  the  statute  does  not  begin  until  the  company  has  commenced 
to  operate  its  engines  and  cars  in  the  carriage  of  freight  or  passen- 
gers for  hire^  is  equally  erroneous.  The  obligation  to  build  fences 
as  a  protection  against  such  damages  was  not  pontained  in  the  stat- 
utes of  1855.  They  contained  only  the  provision  against  the  kill- 
ing of  stock  on  the  road.  It  was  held,  in  the  construction  of  this 
statute,  that  railroads  were  not  under  any  obligation  whatever  to 
build  fenoes  to  protect  adjoining  fields  from  incursions  of  stock. 
CtarVs  AdnCr  v.  H.  A  St.  J.  R.  Co.,  36  Mo.  202.  After  this  de- 
cision, the  legislature  added  the  provision  to  that  effect,  which 
after  the  amendment  of  1877  appears  as  section  809  of  our  present 
revision.  We  are  unable  to  perceive  why  the  duty  to  build  fences 
for  this  purpose  is  not  as  imperative  as  for  the  purpose  of  prevent- 
ing collisions  with  stock  on  the  track.  There  is  a  marked  distinc- 
tion in  the  character,  but  not  in  the  necessity  of  the  two  provisionis. 

It  wiU  be  observed  that  this  provision,  in  question,  has  not  like 
the  other  any  necessary  connection  with  the  running  of  trains. 
As  soon  as  the  railroad. removes  the  fence  extending  across  its  right 
of  way,  which  it  has  lawful  authority  to  remove  in  the  construction 
of  its  road,  the  fields  are  thrown  open  to  the  incursions  of  stock. 
The  necessity  of  a  fence  at  that  time  is  as  urgent  as  we  have  seen  it 
to  be  under  the  other  provision  when  the  road  begins  to  operate  its 
trains.  The  liability  to  damage  and  the  necessity  for  the  fence  is 
created  by  the  act  of  the  company,  and  the  statute  would  fall  short 
of  its  admitted  purpose,  if  it  failed  to  impose  the  duty  to  fence  b& 
soon  as  this  liability  to  injury  was  caused  by  the  company.  There  is 
nothing  in  the  language  of  the  statute  to  indicate  that  the  legisla- 
ture intended  to  postpone  this  duty  till  the  company  had  com- 
menced to  operate  trains  for  any  purpose  at  all.  The  clause  pro- 
viding that  the  land-owner  may  build  the  fence  at  the  expense  of 
the  company  if  it  neglects  for  three  months  after  completion  of  the 
road  to  build  the  fence,  does  not  purport  to  relieve  the  road  from 
any  responsibility  for  damages  in  the  mean  time.  On  the  contrary, 
it  is  expressly  recited  that  ''until  such  fences,  etc.,  are  made,  etc.. 
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such  corporatiou  shall  be  liable  in  double  the  amount  of  all  dam- 
ages/' resulting  from  a  want  of  fences. 

In  the  case  of  Comings  y.  H.  &  Geniral  M.  R.  Oo.y  48  Ma  512, 
the  learned  judge  who  wrote  the  opinion,  did  not  assume  to  lay  down 
any  rule  by  which  future  cases  could  be  governed.  Following  the 
Supreme  Court  of  Vermont  in  Clark  v.  Vermont  R.  Co.,  28  Vt.  103, 
he  holds  thac  fences  should  be  up  at  least  as  soon  as  cars  commence 
running.  He  declines  to  rule  as  a  matter  of  law,  that' they  should 
be  built  before  that  time.  Neither  does  he  as  a  matter  of  law  ex- 
empt the  company  from  building  before  that  time.  Adopting  the 
language  of  the  case  in  Vermont  he  remarks:  ''  Though  we  cannot 
say,  as  matter  of  law,  that  the  defendants  were  bound  to  erect 
fences  before  or  while  they  were  constructing  their  road  through 
any  particular  land-holder's  premises,  yet  we  can  say  they  must 
exercise  their  right  with  a  prudent  regard  to  the  rights  of  others ; 
and  if  lacking  in  this  duty,  they  are  chargeable  with  negligence 
and  must  answer  for  its  consequences." 

Of  course,  as  a  matter  of  law,  no  court  would  undertake  to  indi- 
cate the  exact  time  at  which  the  statutory  liability  for  double  dam- 
ages would  attach  in  respect  to  any  particular  portion  of  the  road. 
The  law  does  not  require  impossible  or  impracticable  things  under 
this  statute.  And  the  time  for  the  liability  to  attach  must  neoes- 
sarily  vary  according  to  the  circumstances  surrounding  each  case. 
When  the  fence  across  the  highway  is  taken  down  at  a  given  point, 
the  materials  to  fence  the  adjoining  fields  may  be  at  hand,  or  easily 
accessible,  and  as  the  necessity  for  the  fence  is  appai*ent,  the  obliga- 
tion of  the  statute  ought  to  attach  in  its  full  force  after  a  reason- 
able time  has  elapsed  for  building  the  fence.  Again,  there  may  be 
cases  possibly  in  which  it  would  be  impossible  or  impracticable  for 
the  company  to  procure  and  transport  material  for  building  fences, 
before  the  track  was  ironed  and  equipped  with  rolling  stock  suffi- 
cient  to  carry  the  material  to  the  point  where  it  was  wanted.  In 
such  cases  the  liability  of  the  statutes  would  not  follow  so  close  on 
the  heels  of  the  necessity  as  in  the  former  case,  but  ought,  as  in 
that  case,  to  attach  after  the  lapse  of  a  i*easonable  time  for  doing 
the  thing  requii*ed  by  the  statute  to  be  done.  The  obvious  and 
rational  rule  of  law  governing  both  provisions  of  this  statute  is, 
that  after  the  company,  in  the  construction  of  its  track,  has  given 
rise  to  the  want  of  a  fence,  the  liability  of  the  statute  for  failure 
to  build  one  will  attach  after  a  sufficient  and  reasonable  length  of 
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time,  according  to  the  circnmstances  o{  each  case,  has  elapsed  to 
build  one. 

Whether,  under  the  circumstances  of  any  particular  case,  the  com- 
pany could  have  practically  made  the  fence  at  the  time  of  the  dam- 
age, is  a  question  for  the  jury  to  decide.  There  is  nothing  new  in 
this  rule.  It  has  been  already  adopted  in  this  as  in  other  States, 
afid  applied  to  the  liability  of  railroads  under  the  same  or  similar 
Btatates,  which  required  the  companies  to  maintain  roads  as  well 
as  to  build  fences.  When  by  reason  of  a  storm  or  other  accident, 
the  fence  built  by  the  road  is  out  of  repair,  the  liability  of  the 
road  for  double  damages  does  not  attach  at  the  instant  of  the  acci- 
dent, but  only  after  a  reasonable  and  sufficient  time  has  elapsed  for 
restoring  it  to  its  former  condition.  Thomp.  Neg.  524 ;  Olardy 
T.  8t.  Louis,  LM.  dS.  JVy  Co.,  78  Mo.  576. 

In  the  case  at  bar  the  evidence  of  tho  plaintiff  tended  to  proye 
that  the  road  was  constructed  and  completed  through  the  plaintiff's 
lands  in  the  month  of  May,  1878,  at  which  time  his  fences  were 
thrown  down  and  his  crops  subjected  to  the  incursions  of  stock  ; 
and  that  no  fences  were  built  by  the  company  for  his  protection 
until  sometime  in  the  fall  of  the  same  year  ;  that  his  sheep  were 
killed  by  the  trains  in  August,  and  that  two-thirds  of  the  damage 
to  his  crops  occurred  after  completion  of  the  road  across  his  land. 
Whether,  under  the  circumstances  of  this  case,  the  company  could 
easOy  have  built  their  fence  before  the  injuries  complained  of,  was 
not  considered  by  the  court  nor  submitted  to  the  jury.  Tlie  court 
disposed  of  the  whole  matter  by  ruling  that  the  liability  of  the 
company  could  not  attach  until  it  had  commenced  to  operate  trains 
for  the  carriage  of  freight  and  passengers  for  hire.  This  doctrine, 
in  my  judgment,  is  against  reason,  justice  and  authority. 

[Minor  point  omitted.] 

Upon  the  whole  the  conclusion  is  that  this  case  should  be  reversed 
and  remanded  for  trial  in  accordance  with  the  principles  expressed 
in  this  opinion. 

lUversdd  and  remanded. 

Phiuk^  0.9  cohooxb;  Wikblow,  C«,  absent. 
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Baksb  t.  Giiakdall. 

(78  Mo.  OM.) 
JJbat&mmiU . —  eieUan  far  deomt, 

A  CAQM  of  aedoa  for  deceit  BurTiyee  to  the  legml  repreeentatiTM  of  tlie  injwnd 

i  CTION  for  deceit.     The  opinion  states  the  case. 

T.  0.  FMeAer,  B.  F.  Wtngaie,  J.  B.  Bowman  and  Janus  O. 
Braadheadf  for  appellants. 

Qlover  it  Shepley  and  Bd^und  T.  JOeny  for  respondent. 

Ray,  J.  This  caose  originated  in  the  St.  Lonis  Circuit  Ooort^ 
where  there  was  a  dismissal  as  to  defendant  Minshall,  and  a  judg- 
ment in  fayor  of  the  plaintiff  against  the  other  defendants,  from 
which  the  defendants  Gonlogue  and  McKeen  appealed  to  the  St. 
Louis  Court  of  Appeals,  where  the  judgment  of  the  Circuit  Court 
was  affirmed,  from  which  Conlogue  and  McEeen  have  appealed  to 
this  court  The  opinion  of  the  Court  of  Appeals  affirming  the 
judgment  of  the  Circuit  Court,  appears  by  the  record,  and  is  in  the 
following  language,  to- wit :  *'  The  facts  in  the  present  case  are,  in 
all  essential  particulars,  similar  to  those  in  the  case  of  Waiiton  v. 
OrafidaUf  78  Mo.  583,  decided  at  the  present  term,  and  for  the  reasons 
given  in  the  opinion  in  that  case,  the  judgment  of  the  court  below 
is  affirmed.  All  the  judges  concur."  The  opinion  in  the  case  of 
Watson  y.  CrandaUy  above  referred  to,  is  set  out  in  the  record,  and 
is  also  reported  in  7  Mo.  App.  233,  to  which  reference  is  here  had. 

In  addition  to  the  points  and  authorities,  considered  and  disposed 
of  by  the  Court  of  Appeals,  in  their  said  opinion,  in  which  after 
careful  examination  we  concur,  certain  other  questions  have 
been  presented,  in  this  court,  which  it  is  deemed  proper  to  notice. 

It  is  contended  for  the  appellants,  1st.  That  the  cause  of  action, 
being  ex  delicto^  did  not  survive  to  the  administrator  of  the  original 
plaintiff;  2d.  That  if  it  did,  there  was  no  order  of  court  reviving 
the  same,  and  no  appearance  thereto,  of  the  adverse  party,  after  the 
suggestion  of  the  death  of  Baker,  and  tlie  appearance  of  his  adminis- 
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trator.  On  the  other  hand^  it  is  insiffted  by  respondent  that  the 
csizse  of  action  did  sanrive  to  said  administrator,  that  the  same  was 
reyiTed  in  his  name,  and  that  the  defendants  appeared  thereto,  and 
made  no  objection  to  said  snryival  or  revival,  or  the  want  thereof ; 
and  farther,  that  if  they  did,  they  failed  to  specify  or  renew  said 
objection  in  their  motion  for  a  new  trial,  and  thereby  waived  the 
same,  and  will  not  now  be  heard  to  complain. 

On the*first  point  our  statute  would  seem  to  be  conclusive  against 
the  position  of  the  appellants.  Section  96,  Revised  Statutes  1879, 
provides  that :  "  For  all  wrongs  done  to  the  property,  rights  or 
interest  of  another,  for  which  an  action  might  be  maintained  against 
the  wrong-doer,  such  action  may  be  brought  by  the  party  injured, 
or  after  his  death,  by  his  executor  or  administrator,  against  such 
▼rong-doer,  and  after  his  death,  against  his  executor  or  adminis- 
trator, in  the  same  manner  and  with  the  like  effect  in  all  respects 
as  actions  founded  on  contracts. ''  Section  97,  same  statute,  declares 
that:  ^'The  preceding  section  shall  not  extend  to  actions  for 
slander,  libel,  assault  and  battery,  or  false  imprisonment,  nor  to 
actions  on  the  case  for  injuries  to  the  person  of  the  plaintiff  or  to 
the  person  of  the  testator  or  intestate  of  any  executor  or  adminis- 
trator.'^ 

It  is  conceded  by  appellants,  that  if  the  question  is  determinable 
by  our  statute,  the  cause  of  action  survived  to  the  administrator. 
Bnt  it  is  contended  that  Baker,  the  original  plaintiff,  purchased 
the  stock  in  question,  in  Boston,  Massachusetts,  being  induced 
thereto  by  misrepresentations  there  made  to  him,  and  that  the  cause 
of  action,  if  any,  arising  out  of  said  transaction  originated  in  that 
State,  and  is  therefore  governable  and  determinable  by  its  laws,  as 
the  kx  lody  and  not  by  the  laws  of  this  State  or  the  lex  fori.  It  is 
also  insisted,  that  in  the  absence  of  proof  to  the  contrary,  our  courts 
will  presume  that  the  common  law  was  in  force  m  the  State  of 
Maasachasetts,  and  that  by  that  law  the  right  to  maintain  an  action 
«r  delieio  or  to  recover  damages  for  a  deceit  dies  with  the  party  in- 
jured ;  and  that  consequently,  no  such  action  can  be  maintained  in 
the  name  of  the  administrator,  in  the  courts  of  this  State,  whatever 
may  be  our  laws  in  that  behalf.  If  it  should  be  conceded,  as 
chimed  by  appellants,  that  the  cause  of  action  originated  in  the 
State  of  Ifaasachusetts,  and  is  governable  and  determinable  by  its 
laws,  and  that  the  common  law  was  in  force  in  that  State,  the  ques- 
tion still  remains,  what  is  held  to  be  and  constitute  the  common 
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law  of  this  country,,  and  what  rule,  if  anj,  does  that  law,  as  thus 
defined  and  recognized,  famish  in  regard  to  the  snrviyal  of  causes 
of  action,  like  the  one  at  bar. 

Chancellor  Kent,  who  is  justly  esteemed  by  the  American  bar 
and  bench  good  authority  on  this  subject,  speaking  of  the  sources 
of  the  common  law,  lays  down  the  doctrine  thus  :  ''It  is  also  the 
established  doctrine,  that  English  statutes,  passed  before  the 
emigration  of  our  ancestors,  and  applicable  to  our  situation}  and  in 
amendment  of  the  law,  constitute  a  part  of  the  common  law  of  this 
country/'  1  Kent  Com.  473.  To  the  same  effect  also  are  the 
following  authorities:  PatUrson  v.  FTmn,  5  Pet  233,  241 ;  SackeU 
T.  Saekett,  8  Pick.  309,  314,  315 ;  Sogardus  v.  TrinUy  Church,  4 
Paige,  198,  199 ;  Girard  t.  Philadelphia,^  4  Bawle,  333  ;  s.  c,  26 
Am.  Dec.  145. 

Bliss  on  Code  Pleading,  treating  of  **  what  rights  of  action  arising 
from  torts  surviye  under  the  statute  of.  3  Edward  III,''  uses  this 
language :  ''  At  common  law,  in  the  case  of  injuries  to  personal 
property,  if  either  party  died,  in  general  no  action  could  be  sup- 
ported, either  by  or  against  the  personal  representatives  of  the 
parties,  when  the  action  must  have  been  in  form  ex  delido,  and  the 
plea  not  guilty.  But  the  statute  of  3  Edward  III,  chapter  8,  hay- 
ing always  been  in  force  in  this  country,  may  so  far,  and  the 
decisions  under  it,  be  treated  as  a  part  of  the  common  law.  Thej 
certainly  embody  the  general  law  upon  the  subject  when  not  changed 
by  our  statute,  and  according  to  them  every  kind  of  injury  to  per- 
sonal property  by  which  it  has  been  rendered  less  beneficial  to  the 
estate  gives  a  right  of  action,  which  survives  to  the  personal  repre- 
sentative, leaving  the  right  which  springs  from  personal  injuries  to 
die  with  the  party."  §  39.  In  harmony  with  this  doctrine  also  is  the 
statute  law  of  this  State,on  the  same  subject.  Section  3117,  Bevision 
1879,  provides  that :  *'  The  common  law  of  England  and  all 
statutes  and  acts  of  Parliament  made  prior  to  the  fourth  year  of 
the  reign  of  James  I,  and  which  are  of  a  general  nature,  not  local 
to  that  kingdom,  which  common  law  and  statutes  are  not  repugnant 
to  or  inconsistent  with  the  Constitution  of  the  United  States,  the 
Constitution  of  this  State  and  the  statute  laws  in  force  for  the  time 
being,  shall  be  the  rule  of  action  and  decision  in  this  State,  any 
law>  cuf^om  or  usage  to  the  contrary  notwithstanding."  Accepting 
these  authorities  as  a  fair  exponent  of  what,  in  this  country,  coiv 
stitutes  the  common  law,  it  only  remains  to  inquire  whether,  by 
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that  laWy  as  thus  defined  and  recognized,  this  cause  of  action  sur- 
TTved  to  the  administrator  in  question. 

It  may  be  conceded  that  by  the  old  common  law  prior  to  4  Ed- 
•  ward  III,  ch.  7,  and  31  Edward  III,  ch.  11,  the  general  rule  in 
cases  of  torts  and  in  actions  ex  ddicto,  was  that  upon  the  death  of 
either  party,  the  right  of  action  did  not  survive  to  or  against  the 
personal  representative  of  either.  But  by  these  statutes  which  were 
piiwed  kmg  before  the  emigration  of  our  ancestors,  and  which,  under 
the  authorities  above  cited,  constitute  a  part  of  the  copimon  law, 
this  rule  was  altered  in  its  relations  to  personal  property  and  in 
favor  of  the  personal  representative  of  the  party  injured.  The 
extent  and  effect  of  that  alteration,  as  gathered  from  a  careful 
examination  of  the  numerous  authorities,  may  we  think,  without 
going  into  particulars,  be  briefly  stated  thus  :  Under  the  operation 
of  these  statutes,  and  the  adjudications  thereunder,  it  was  held 
that  the  cause  of  action  for  any  wrong  to  personal  property,  by 
which  it  was  rendered  less  beneficial  to  the  injured  party,  survived 
to  his  personal  representative.  It  was  also  held  that  wrongs  con- 
templated by  these  statutes  were  not  limited  to  injuries  to  specific 
articles  of  personal  property,  but  extended  to  other  wrongs  by 
which  his  personal  estate  was  injured  or  diminished  in  value,  etc. 
1  Chitty  Plead.  (16th  Am.  ed.)  77,  78 ;  Bliss  Code  Plead.,  §  39  ; 
Pomeroy  Bemedies,  g  147,  note  1 ;  2  Add.  Torts,  537,  538,  note  1 ; 
WheaOey  v.  Lane,  1  Saund.  217;  Byxbis  v.  Wood,  24  N.  Y.  607,  611, 
612;  Hambly  v.  TrM,  Gowp.  375;  Biggins  y.  Sreen,  9  Mo.  497, 500. 

The  cases  of  Zabriskte  v.  Smithy  13  N.  Y.  322 ;  Read  v.  Hatch, 
19Pict  47;  Henshawy.  Milkr,  17  How.  (U.  S.)  212,  cited  by  appel- 
lants, and  perhaps  some  others  in  some  particulars  may  seem  some- 
what to  militate  against  this  position,  but  a  decided  weight  of  author- 
ity supports  it.  Under  the  old  system  of  pleading,  also  where  there 
were  different  forms  of  action,  it  was  held  that  while  certain  actions 
survived  or  died  on  account  of  the  cause  of  action,  certain  others 
died  or  survived  on  account  of  the  form  of  the  action.  Hambly  v. 
Trott,  1  Cowp.  375;  2  Add.  Tort.  537,  538,  note  1.  Under  our  sys- 
tem of  pleading  however,  no  such  result  can  follow .  With  us  there  is 
but  one  form  of  action  for  the  enforcement  or  protection  of  private 
rights,  and  the  redress  or  prevention  of  private  wrongs,  and  conse- 
quently actions  can  only  survive  or  die  by  reason  of  the  cause  of  ac- 
tion itself,  and  therefore  many  of  the  old  adjudications  on  this 
point  are  no  longer  of  value. 
Vol.  XLVn— 17 
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In  this  connection  we  may  farther  add  that  in  Higgins  t.  Br^mi, 
9  Mo.  497,  500,  this  court,  in  treating  of  the  scope  and  effect  of  the 
English  statute  of  4  Edward  III,  above  cited,  and  of  the  wrongs  and 
injuries  embraced  therein,  and  covered  thereby,  and  of  the  changes 
made  therein  by  our  statute,  used  this  language:  "  The  statute  (re- 
ferring to  the  English  statute  above  cited),  it  will  be  perceived  only 
gave  actions  to  executors  and  not  against  them,  for  as  against  the 
person  committing  the  injury  the  action  died  with  him.  Chitty, 
59;  1  Saunders,  217.  Our  statute  has  changed  the  English  law  in 
this  respect,  and  has  given  an  action  both  to  and  against  executors, 
and  by  employing  much  broader  language  than  the  statute  of  Edward 
seems  to  have  included  by  express  enactment  the  injuries  which 
were  comprehended  in  this  statute  only  by  constmction.  The 
words  of  our  statute  are:  'for  wrongs  done  to  thd  property,  rights  or 
interest  of  another,'  etc.,  with  an  exception  of  actions  for  slander, 
libel,  assault  and  battery,  or  false  imprisonment,  and  to  action  on 
the  case  for  injuries  to  the  person.''  9  Mo.  499.  It  is  conceded  as 
hereinbefore  stated,  that  if  the  question  is  determinable  by  our  stat- 
ute, this  cause  of  action  survives  to  this  administrator.  So  &r  as 
the  personal  representative  of  the  injured  party  is  concerned  (as 
appears  by  the  above  quotation  from  9  Mo.  497),  this  court  has  con- 
strued the  English  statute  in  question  to  comprehend  by  construc- 
tion, the  injuries  which  by  express  enactment  are  included  in  our 
statute. 

It  follows  therefore  from  this  as  well  as  from  the  other  authorities 
hereinbefore  cited,  that  this  action  survives  to  this  administrator 
by  the  common  law  as  above  defined  and  recognized.  It  also  fol- 
lows that  there  is  in  this  case  no  conflict  between  the  lex  loci  and 
the  lex  fori,  and  consequently  we  are  relieved  from  the  necessity  of 
considering  or  determining  the  perplexing  questions  growing  out  of 
and  incident  to  such  conflicts.  The  action  suraves  whether  deter- 
minable by  our  statute  or  the  common  law. 

[Minor  point  omitted.] 

For  these  reasons,  in  addition  to  those  set  out  by  the  Court  of 
Appeals,  in  their  opinions  above  referred  to,  the  judgment  of  said 
Oourt  of  Appeals  is  affirmed. 

Jtu^ftnent  affirmmL 
All  the  judges  concur. 
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Statb  y.  WAOinuL 

(18  Mo.  9U,) 

Orkminal  law — murder — pciaan'^inimU, 

One  who  kiUa  another  by  admlniatering  poieon,  with  intent  oalj  to  aUKptij 
him,  BO  that  lie  may  unlawf  ally  obtain  poMetiion  of  his  property,  ia  guXitf 
of  murder  in  the  first  degree. 

nONVIOTION  of  murder.     The  opinion  stateB  the  case. 

Baire  dk  Keny<mf  for  appellant 

2).  H.  McIfUyrSy  attomey-genera!,  and    Wm.  H.   WoBaee,  for 

Stai^ 

Hough,  0.  J.  The  defendant  was  indicted  for  murder  in  the 
first  degree,  and  was  conyicted  of  murder  in  the  second  degree,  and 
Kntenced  to  imprisonment  in  the  penitentiary  for  ten  years. 

He  is  charged  in  the  indictment  with  having  at  dirers  times 
prior  to  and  on  the  24th  day  of  NoTember,  1881,  willfully,  deliber- 
ately, premeditatedly  and  of  his  malice  aforethought,  administered  a 
certain  poison  called  laudanum  to  one  Norman  J.  Bander,  design^ 
ing  and  intending  him,  the  said  Bander,  thereby  to  kill  and  mur- 
der, from  the  effects  of  which  said  poison  said  Bander  died  on  the 
24th  day  of  November,  1881.  There  was  testimony  tending  to 
show  that  the  defendant  administered  the  laudanum  to  deceased 
from  time  to  time,  not  for  the  purpose  of  killing  him,  but  for  the 
purpose  of  stupefying  his  faculties  and  weakening  his  intellect  so 
that  he  might  obtain  possession  of  certain  money  and  property 
which  the  deceased  had;  and  there  was  also  testimony  tending  to 
show  that  the  deceased  was  afflicted  with  diarrhoea,  and  that  the 
laudanum  was  administered  to  him  by  the  defendant  for  the  pur- 
pose of  checking  the  disease.  It  also  appears  that  the  defendant 
administered  an  unusually  large  dose  to  the  deceased  on  the  day  of 
his  death,  from  the  effects  of  which  there  is  testimony  tending  to 
show  he  died.  The  court  instructed  the  jury  as  to  the  law  of  mur- 
der in  the  first  degree,  murder  in  the  second  degree,  and  man- 
slaughter in  the  fourth  degree,  as  follows: 

1.  If  you  find  from  the  evidence  that  the  defendant  A.  J.  Wag< 
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ner^  at  the  comity  of  JackBon,  in  the  State  of  Missouri^  at  any  time 
previoiiB  to  the  filing  of  the  indictment  in  this  caiiBe,  intending  and 
contrivrng  to  kill  the  deceased  Nonnan  J.  Bander,  did  willfaUy, 
deliberately,  premeditatedly  and  of  his  malice  aforethought,  kill  said 
Norman  J.  Bander  by  giving  to  said  Bander  a  quantity  of  poison 
called  laudanum,  or  by  giving  said  Bander  divers  quantities  of  said 
poison  at  divers  times,  then  you  will  find  the  defendant  guilty  of 
murder  in  the  first  degree. 

2.  If  you  find  from  the  evidence  that  the  defendant  A.  J.  Wag- 
ner, at  the  county  of  Jackson  in  the  State  of  Missouri,  at  any  time 
within  three  years  next  before  the  filing  of  the  indictment  in  this 
cause,  in  pursuance  of  a  design  on  his  part  to  produce,  increase  or 
prolong  such  a  state  of  stupor  or  sickness  on  the  part  of  deceased, 
Norman  J.  Bander,  as  would  enable  him,  the  defendant,  to  accom- 
plish any  unlawful  purpose  with  reference  to  said  Bander,  did  will- 
fully, premeditatedly  and  of  his  malice  aforethought  administer  to 
him,  the  said  Bander,  any  quantity  or  quantities  of  a  poison  called 
laudanum,  knowing  that  to  do  so  was  wrong  and  dangerous  to  life, 
and  should  you  further  find  that  in  consequence  of  such  laudanum 
so  administered  for  said  purpose  by  defendant,  the  said  Bander 
died,  then  in  such  case,  the  law  presumes  such  laudanum  was  ad- 
ministered by  said  Wagner  with  intent  to  kill  said  Bander,  and  also 
that  such  killing  was  done  with  malice  aforethought,  and  the  jury 
must  find  the  defendant  guilty  of  murder  in  the  second  degree  and 
assess  his  punishment  at  imprisonment  in  the  State  penitentiary  for 
a  term  not  less  than  ten  years. 

3.  If  you  find  from  the  evidence  that  defendant  brought  about 
the  death  of  deceased  by  giving  him  laudanum,  and  yet  not  in  such 
a  manner  and  with  such  intent  as  to  render  him  guilty  of  murder 
in  the  first  or  second  degree,  under  the  foregoing  instructions,  yet 
if  you  find  that  defendant  was  attempting  to  treat  deceased  for 
some  disease  with  which  deceased  was  afflicted,  and  in  such  treat- 
ment carelessly  and  recklessly  so  administered  laudanum  to  deceased, 
that  he  was  guilty  of  culpable  negligence  in  producing  the  death  of 
deceased  thereby,  then  you  wiU  find  defendant  guilty  of  man- 
slaughter in  the  fourth  degree,  and  assess  his  punishment  at  im- 
prisonment in  the  penitentiary  for  two  years,  or  by  imprisonment 
in  the  county  jail  not  less  than  six  months,  or  by  a  fine  not  less 
than  t500,  or  by  both  a  fine  not  less  than  llOO  and  imprisonment 
in  the  county  jail  not  less  than  three  months. 
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The  giving  of  the  second  instruction  has  been  assigned  as  error. 
The  question  presented  for  our  determination  by  this  instmction 
and  the  argument  of  counsel  is  whether,  on  the  facts  stated  therein 
the  defendant  is  guilty  of  murder  in  the  first  or  second  degree.  The 
statnte  proTides  that  ^'  eyery  murder  which  shall  be  committed  by 
means  of  poison,  or  by  lying  in  wait,  or  by  any  other  kind  of  willful, 
deliberate,  and  premcnlitated  killing,  or  which  shall  be  committed  in 
the  perpetration  or  attempt  to  perpetrate  any  arson,  rape,  robbery, 
bniglary,   or    mayhem,    shall    be  deemed    murder   in    the    first 
degree."    B.  S.,  §  1232.     ^' All  other  kinds  of  murder  at  common 
law,  not  herein  declared  to  be  manslaughter,  or  justifiable  or  ex- 
cosable  homicide,  shaU  be  deemed  muider  in  the  second  degree." 
R  S.,  g  1233.     It  has  been  repeatedly  decided  by  this  court  that 
our  statute  diyiding  muxder  into  two  degrees  is  a  statute  of  classi- 
fication and  not  of  definition,  and  that  no  homicide  therefore  can 
be  murder  either  in  the  first  or  second  degree  which  was  not  murder 
at  the  common  law.     State  t.  Shock,  68  Mo.  552  ;  SUUe  t.  Curtis, 
70  id.  598 ;   Stale  y.  Babineon,  73  id.  306.      The  question  then 
arises  whether,  when  a  homicide  is  committed  by  the  administration 
of  poison  without  an  intent  to  kill,  but  in  order  to  accomplish  some 
udawfol  act  other  than  the  felonies  specified  in  the  statute,  and 
the  person  administering  the  same  knows  it  to  be  dangerous  to  life, 
nich  homicide  is  murder  at  common  law.     If  it  be  .murder  at  com- 
mon law,  then  as  the  murder  is   by  poison  it  is  necessarily  murder 
in  the  first  degree.    A  homicide  by  poison  is  not  necessarily  mur- 
der at  common  law.     Whart.  Hom.,  §  92.     Poison  may  be  care- 
folly  and  innocently  administered  for  a  lawful  purpose,  and  yet 
may  produce  death,  in  which  case  no  crime  will  have  been  commit- 
ted.    So  also  a  homicide  committed  by  poison  heedlessly  or  in- 
eaatiously  administered  for  no  unlawful  purpose  will  amount  at 
most  only  to  manslaughter.     But  where  poison  is  knowingly  ad- 
ministered with  intention  of  mischief,  and  to  accomplish  some  un- 
hwfnl  purpofie,  if  death  ensue  it  will  be  murder,  although  death 
was  not  intended.     The  principles  here  announced  find  support  in 
a  remarkably  clear  and  satisfactory  opinion  by  Judge  MoEinket 
in  the  case  of  Ann  y.  State,  11  Humph.  159,  vide  also  State  y.  WeOs, 
61  Iowa,  629.     Under  this  view  of  the  law  the  second  instruction 
was  erroneous.    On  the  facts  stated  in  this  instruction,  which  the 
jury  by  their  yerdict  seem  to  haye  found  to  be  true,  the  defendant 
is  guilty  of  murder  in  the  first  degree,  a  homicide  by  poison*  which 
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is  murder  at  common  law,  being  under  the  statnte,  as  has  been 
stated,  murder  in  the  first  degree. 

But  this  error  of  the  court  will  not  warrant  a  reyersal  of  the 
judgment.  Section  1654  of  the  Berised  Statutes  declares  that : 
**  Upon  indictment  for  any  offense  consisting  of  different  degrees 
as  prescribed  by  this  law,  the  jury  may  find  the  accused  not  guilty 
of  the  offense  charged  in  the  indictment,  and  may  find  him  gailty 
of  any  degree  of  such  offense  inferior  to  thf t  charged  in  the  indict- 
ment, or  of  an  attempt  to  commit  such  offense,  or  any  degree  thereof ; 
and  any  person  found  guilty  of  murder  in  the  second  degree,  or  of  any 
degree  of  manslaughter,  shall  be  punished  according  to  the  verdict  of 
the  jury,  although  the  eyidence  in  the  case  shows  him  to  be  guilty 
of  a  higher  degree  of  homicide.'*  This  statute  has  been  declared 
by  this  court  to  be  a  constitutional  enactment  {SkUe  y.  Hopper^  71 
Ho.  425),  and  the  verdict  of  the  jury  therefore  cannot  be  disturbed 
for  the  error  committed  by  the  court  in  giving  the  second  instruc- 
tion. 

[Omitting  a  minor  point.] 

Perceiving  no  error  in  the  record  before  us  which  will  warrant  a 

reversal,  the  judgment  of  the  criminal  court  of  Jackson  county 

will  beaiBrmed. 

Jmi/mmd  agirmmL 
TIm  oilier  judges  oonoiir* 


o^sss 


SUPREME    COURT 


or 


INDIANA. 


TnnaQos  t.  Fntsr  Obemav  BMsnvojMsn  Sooor; 

dfiiid.  tt.) 

Lm^^rd  and  tenmU — prMtsffe  tf  renewU-^hMing  mmt  ^mrr§mi§r, 

ITader  a  Uase  for  a  definite  period,  *'  with  the  privilege  of  fiye  jeers  more,* 
e  lioldliig  oTer  after  the  expiration  of  the  iirat  period  is  an  eleotion  to  eon* 
tlaoe  the  demise  lor  the  seeond  period,  bat  an  aoceptanoe  of  snrreader  of 
the  premises  at  aoj  time  after  saeh  holding  OTor  terminates  the  lease  and 
til  liahlHtx. 

• 

AGTIOK  on  lease  for  rent    The  opinion  ttates  the  eaae.    The  de- 
fendant had  judgment  below. 

A.  Dawiing,  for  appellant. 

D.  C.  Anthony y  for  appeUees. 

ZoLULBSy  J.  Action  by  appellant  against  the  First  (German  Mu- 
toal  Benevolent  Society,  a  corporation^  and  Onnkle,  Boek  and 
Harnnngy  trastees  of  the  society.  In  1873,  appellant  leased  to  the 
society  a  certain  hall  in  New  Albany.  The  portion  of  the  lease 
which  gaye  rise  to  the  controyersy  is  as  follows  :  '*  The  said  party 
of  the  first  part  hereby  rents  and  leases  for  the  period  of  five  years, 
from  January  1,  1874,  with  the  priyilege  of  fiye  years  more,  with 
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the  right  to  a  reyaliiation  as  to  rent  at  the  end  of  firo  jeaniy  to  said 
party  of  the  second  part"  (the  society).  The  lease  provides  for  a 
rental  of  $75  per  annum,  payable  quarterly. 

The  ayerments  of  the  complaint  respecting  the  lease,  and  the 
occupation  under  it,  necessary  to  be  noticed,  are  substantially  as 
follows:  On  the  1st  day  of  Januaiy,  1874,  the  society  entered  into 
possession  of  the  premises  under  the  lease,  and  occupied  the  same 
until  the  1st  day  of  Januaiy,  1879.  When  the  fiye  years  expired  on 
the  1st  day  of  January,  1879,  the  society  did  not  surrender  the  prem- 
ises, but  elected  to  hold  the  same  for  the  further  term,  at  the  same 
rent,  and  ever  since  has  held,  and  still  occupies,  the  same  under 
and  by  virtue  of  the  lease.  It  is  averred  further  that  there  was 
due  appellant  on  the  1st  day  of  January,  1881,  $75,  as  rent  for  the 
year  1880,  which  the  society  refused  to  pay.  A  copy  of  the  lease 
was  filed  with,  and  as  a  part  of  the  complaint.  A  demurrer  to  the 
complaint  by  Ounkle,  Boek  and  Hamung  was  sustained.  There 
was  no  error  in  this.  The  complaint  contains  no  allegation  fixing 
any  kind  of  liability  upon  these  parties. 

The  society  answered  in  three  paragraphs:  First,  a  general  denial; 
second,  payment  A  demurrer  by  appellant  to  the  third  paragraph 
was  overruled.  This  ruling  is  assigned  as  error.  The  cauae  be- 
tween the  appellant  and  the  society  was  tried  by  the  court,  and 
over  a  motion  for  a  new  trial  a  judgment  for  costs  was  rendered  for 
the  society. 

The  mling  on  the  motion  for  a  new  trial  is  also  assigned  as  error. 
The  material  portion  of  the  third  paragraph  of  answer  is  substan- 
tially as  foUows:  It  is  admitted  that  the  society  executed  the  lease, 
occupied  the  premises,  and  paid  rent  under  the  lease  until  January 
1,  1879,  at  which  time  the  lease  terminated  by  virtue  of  the  stipu- 
lations therein  contained.  At  the  end  of  the  term,  on  January  1, 
1879,  appellant  made  no  demand  for  the  renewal  of  the  lease  for 
the  further  term  of  five  years  from  that  date,  nor  was  such  demand 
made  before  or  after  that  date. 

The  society  did  not  at  that  date,  nor  at  any  other  time,  demand 
a  renewal  of  the  lease  for  a  further  five  years,  nor  did  it  in  any  way 
elect  or  agree  to  occupy  the  premises  for  such  further  time,  but 
occupied  the  same  after  the  Ist  day  of  January,  1879,  until  the 
dlst  day  of  December,  1879,  as  the  tenant  of  appellant  from  year 
to  year,  which  last  tenancy  was  terminated  on  the  last  mentioned 
date,  according  to  law.    At  that  time  all  rent  duo  under  the  tenr 
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ancj  was  paid  to  appellant,  and  the  leased  premises  were  vacated  and , 
rarrendeied  to  hinu 

It  is  contended  on  the  part  of  appellant  that  the  lease  is  one  in 
prtBMfUi,  for  the  term  of  ten  years  if  the  lessee  so  elect,  and  that 
as  no  particular  notice  of  such  an  election  is  provided  for,  the 
holding  over  by  the  society  after  the  expiration  of  the  five  years 
was  an  election,  and  made  the  society  liable  for  the  rent  of  the  ad« 
ditional  five  years.  The  opposite  theory  is  maintained  by  counsel 
for  appellee  ;  and  it  is  contended  that  the  provision  of  the  lease  is 
a  covenant  for  a  renewal,  and  that  in  order  to  extend  the  lease  for 
an  additional  five  years,  the  election  should  have  been  made  by  a 
notice  at  or  before  the  expiration  of  the  first  term  of  five  years, 
and  that  the  holding  over,  of  itself,  did  not  constitute  such  an 
election  or  notice  ;  that  by  holding  over  without  other  notice  by. 
either  party,  the  sodiety  became  a  tenant  from  year  to  year,  and 
that  this  tenancy  wat  terminated  by  a  proper  notice  given  on  the 
7th  day  of  August,  1879.  Appellee  relies  wholly  upon  the  case  of 
TkUbaud  v.  First  Nafl  Bank  of  Vevay,  42  Ind.  212,  which  is 
claimed  to  be  conclusive  of  the  material  <|uestions  involved  in  this 
cause.  We  do  not  so  regard  that  case.  The  lease  out  of  which  the 
controversy  grew  in  that  case  is  di£Ferent  from  that  which  gave  rise 
to  the  case  in  hearing.  Thiebaud  rented  to  the  bank  certain  real 
estate  for  the  term  of  five  years.  In  the  lease  there  was  the  fol- 
lowing stipulation  :  '^  It  is  agreed  between  said  parties  that  said 
bank  is  to  have  the  privilege  of  renting  said  premises  for  another 
term  of  five  years,  at  the  same  rate  of  rent  as  specified  for  the  first 
term  of  five  years  payable  in  the  same  manner  as  above  set  forth." 
DowKSY,  J.,  in  delivering  the  opinion  of  the  court,  thus  spoke  of  the 
lease:  **  The  part  of  the  instrument  in  question  is  not  in  itself  a  lease 
for  the  second  term  of  five  years,  nor  is  the  whole  instrument  a 
lease  for  ten  years  with  the  privilege  to  the  tenant  to  quit  at  the 
end  of  the  first  term  of  five  years.  It  is  a  lease  for  five  years,  con- 
taining a  covenant  on  the  part  of  the  lessor  that  the  lessee  may 
have  Hhe  privilege  of  renting  the  premises  for  another  term,* 
etc" 

It  was  accordingly  held  that  the  portion  of  the  lease  above  set  out 
contained  a  covenant  to  renew  ;  that  in  such  cases  notice  must  be. 
given,  and  that  the  simple  holding  over  without  notice  constituted 
the  lessee  a  tenant  from  year  to  year,  and  nothing  different. 

The  case  at  bar  is  more  similar  if  not  exactly  similar  to  the  case 
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of  Monigam&rjf  t.  Soard,  de.,  76  Ind.  363 ;  8.  c,  40  Am.  Rep.  250. 
In  that  case  tiie  lease  describing  the  duration  of  the  term  was  as 
follows:  ''For  the  term  of  three  years,  m  m  m  ^^^  ^i^^ 
priyilege  of  five  years  at  the  same  rate,  at  the  option  of  the  said 
board  of  oommissioners.*'  The  board  of  commissioners  held  oyer 
without  other  notice,  and  the  question  was  whether  so  holding  over 
amounted  to  an  election  to  hold  for  the  five  years.  In  speaking  of 
the  lease  it  was  said  :.  **  The  term  did  not  necessarily  terminate  at 
the  expiration  of  three  yean.  Its  termination  depended  upon  the 
option  of  appellee  **  (the  board  of  commissioners).  ''  If  the  option 
was  exercised  the  term  continued  for  fiye  years.  There  was  to  be 
no  renewal,  nor  was  there  to  be  more  than  one  term.  That  term 
was  for  either  three  or  fiye  years  ;  its  duration  depended  upon  the 
appellee  ;  until  its  termination  there  could  be  no  tenancy  from  year 
to  year.  If  the  option  was  exercised  the  term  did  not  terminate  at 
the  end  of  three  years.  How  was  the  option  to  be  exercised  ? 
Simply  by  retaining  possession,*'  etc. 

The  lease  under  consideration  in  that  case  and  the  one  at  bar  are 
so  nearly  alike  that  what  was  said  of  the  one  may,  with  equal  pro- 
frietj,  be  said  of  the  other. 

In  the  recent  work  of  Wood  on  Landlord  and  Tenant,  678,  it  is 
said  :  ''  When  the  tenant  by  the  terms  of  the  lease  has  an  option 
to  remain  for  a  longer  period,  such  additional  term  is  not  a  new  de- 
mise, but  a  continuation  of  the  old  one.  U  the  lease  does  not  pro- 
yide  that  notice  shall  be  giyen  by  the  tenant  of  his  election,  merely 
remaining  in  possession  after  his  term  has  expired  is  sufficient,  and 
binds  both  him  and  the  landlord  for  the  additional  term.''  See 
also  same  author,  p.  69,  Delashman  y.  Berry,  20  Mich.  292. 

In  Taylor's  Landlord  and  Tenant  (7th  ed.),  278,  the  author 
says :  '*  Sometimes  instead  of  a  coyenant  for  a  renewal  it  is  agreed 
that  the  tenant  may  haye  the  priyilege  or  option  of  a  further  term. 
In  this  case  if  notice  is  stipulated  for  it  must  be  giyen  ;  but  if  not 
stipulated  for  the  tenant's  mere  continuance  in  possession  and  pay- 
ing rent,  though  with  no  express  notice  of  his  desire  for  the  further 
term,  entitles  and  binds  him  thereto."  In  support  of  the  text  the 
author  cites  adjudicated  cases. 

Upon  the  aboye  authorities  we  must  hold  that  if  the  society  re- 
mained in  possession  of  the  premises  after  the  expiration  of  fiye 
years,  and  paid  the  rent  according  to  the  lease,  and  notiiing  was 
said  by  either  party  upon  the  subject  of  an  additional  fiye  yean' 
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holding,  snch  holding  oyer  was  an  election  to  hold  for  the  additional 
five  jeaxBy  and  bound  the  society  for  the  rent. 

The  evidence  shows  that  the  society  did  thus  remain  in  possession 
from  January  1,  187^,  when  the  first  fiye  years  expired,  until  the 
3l8t  day  of  December,  1879.  On  the  last  of  December,  1879,  the 
rent  was  paid  for  the  year  ending  with  that  month.  At  that  time 
the  hall  had  been  racated  by  the  society.  At  the  same  time  the 
key  to  the  hall  was  returned  to  ap^iellant  by  an  oflBcer  of  the  society, 
with  the  statement  that  he  had  been  directed  to  surrender  it.  Ap- 
pellant testified  that  when  the  key  was  tendered,  he  told  the  officer 
that  he  had  no  use  for  it  and  to  take  it  away,  and  that  the  officer 
left  it  in  his,  appeUant's,  store  where  they  then  were.  The  officer 
of  the  society  testified  that  appellant  accepted  the  key  and  laid  it 
away  without  saying  any  thing.  Under  the  lease  the  rent  was  pay- 
able quarterly,  and  was  so  paid  while  the  society  occupied  the 
premises.  There  is  no  eyidence  that  after  the  key  was  surrendered 
any  claim  or  demand  for  rent  was  made  until  this  action  was  com- 
menced, more  than  a  year  afterward.  This  circumstance  tends  to 
corroborate  the  testimony  of  the  officer. 

It  is  well  settled  that  if  the  tenant  surrenders  the  premises  and 
yields  up  the  possession,  and  the  same  are  accepted  by  the  landlord, 
the  lease  and  all  liability  under  it  for  future  rent  is  extinguished. 
1  Washb.  Real  Prop.  546,  549.  In  a  case  of  this  kind  the  sur- 
render and  acceptance  of  the  key,  when  surrendered  under  snch 
circumstances  as  show  an  intention  to  thereby  surrender  the  premi- 
ses, is  a  sufficient  surrender  if  accepted  by  the  landlord.  1  Washb. 
Real  Prop.  550;  McGall  Real  Prop.  96,  and  cases  cited. 

The  evidence  as  to  the  surrender  is  conflicting,  but  this  court 
cannot  say  that  it  does  not  sufficiently  show  a  surrender  and  accept- 
ance of  the  premises,  and  thus  a  termination  of  the  tenancy  and  an 
extinguishment  of  all  claims  under  the  lease. 

The  judgment  therefore  cannot  be  reversed  on  the  evidence. 
This  disposed  of  the  alleged  error  in  the  overruling  of  the  motion 
for  a  new  trial. 

It  will  be  noticed  that  the  facts  connected  with  the  holding,  after 
the  expiration  of  the  five  years,  are  not  given  in  detail  in  the  com- 
plaint The  averments  are  that  the  society  gave  no  notice  of  an 
intention  to  abandon  the  premises,  but  elected  to  hold  for  the  ad- 
ditional five  years,  and  occupied  the  same  and  paid  the  rent  for  one 
year  after  the  expiration  of  the  five  years.     Is  the  ih\n\  niiRWor 
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sufficient  to  meet  this  ?  It  is  averred  in  this  paragraph  of  answer 
that  no  demand  for  or  notice  of  an  election  was  given  by  either 
party  ;  that  the  society  held  an  additional  year  as  a  tenant  from 
year  to  year.  Just  how  this  holding  became  a  tenancy  from  year 
to  year  is  not  stated.  Connected  with  this  is  the  statement  that 
the  society  did  not  in  any  way  elect  or  agree  to  hold  an  additional 
five  years  under  the  lease,  but  at  the  end  of  the  year  1879  vacated 
and  surrendered  the  leased  premises  to  appellant. 

The  answer  and  the  complaint  are  faulty  in  stating  conclusions. 
As  to  these  the  answer  is  a  sufficient  answer  to  the  complaint.  The 
answer  negatives  all  avermente  in  the  complaint  of  an  election  or 
agreement  to  hold  for  the  additional  five  years,  and  contains  an 
affirmative  statement  that  the  leased  premises  were  surrendered  to 
appellant,  which  put  an  end  to  whatever  tenancy  existed. 

There  was  no  error  in  overruling  the  demurrer  to  the  answer. 
Judgment  affirmed  with  costs. 

HowK,  J.,  did  not  participate  in  the  decision  of  this  case. 

Petition  for  a  rehearing  overruled. 


OiTY  OF  Lafaybitb  y.  Jaiob. 

Bwr^ — i^iup&rinUndeni  of  wU&r-^tdorlu — Uabiiky.    « 

A  dty  snperintandent  of  water-works  i^ave  a  bond  for  the  proper  dlsdiargv  ol 
his  daties  and  the  pajment  of  monejs  coming  to  his  hands.  At  that  time 
there  was  no  law  or  ordinance  specif  jing  his  duties  or  requiring  anj  bond. 
Subsequently  an  ordinance  was  passed  defining  his  duties,  one  of  which  was 
to  collect  water  rents.  Hdd,  that  his  sureties  were  not  liable  for  his  default 
in  paying  over  such  rents  collected  bj  him. 

A  OTION  on  bond.     The  opinion  states  the  case. 

/.  Park  and  J.  Parsons,  for  appellant. 

G.  0.  Behm,  A.  0.  Behm,  J.  R.  Coffroih  sxA  T.  A.  Stuart^  for 
appellees. 

ZoLLABS,  J.    This  action  was  instituted  in  the  court  below  by 
the  city  of  Lafayette  against  James,  as  the  principal,  and  the  other 
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appellees  as  sureties  upon  a  bond.  A  demurrer  by  appellees,  except 
James  and  McCarthy,  was  sustained  to  the  first  paragraph  of  the 
complaint.  A  motion  for  a  new  trial  by  the  city  was  OYerruled 
and  judgment  was  rendered  in  faTor  of  the  city  against  James,  and 
against  the  city  in  favor  of  the  other  appellees.  Proper  exceptions 
were  taken  by  the  city,  and  the  rulings  are  assigned  as  error  in  this 
court  These  assignments  may  be  considered  together,  as  each 
presents  the  main  question  in  the  case  though  in  a  difFerent  way. 

The  facts,  as  deyeloped  by  the  pleading  and  evidence,  may  be 
summarized  as  follows:  Sometime  before  the  year  1876  the  city 
erected  water-works  to  supply  water  for  public  and  private  use. 
Up  to  June,  1876,  the  city  managed  the  works  chiefly  through  a 
committee  called  a  committee  on  water-works.  On  the  29th  0ay 
of  May,  1876,  the  common  council  of  the  city  passed  a  resolution  to 
go  into  an  election  for  a  superintendent  for  the  water-works,  and 
thereupon  elected  appellee  James  as  such  superintendent.  This 
was  the  only  legislation  of  any  kind,  either  by  way  of  resolution, 
ordinance  or  by-law,  that  had  been  had  by  the  city  council  at  the 
time  of  the  passage  of  the  above  resolution  and  election  of  James, 
and  up  to  a  time  which  was  subsequent  to  the  approval  of  the  bond 
in  suit  The  bond  is  in  due  form,  payable  to  the  city  of  Lafayette, 
and  conditioned  for  the  payment  of  $2,000.  The  condition  of  the 
bond  is  as  follows:  *'The  conditions  of  the  above  obligation  are, 
that  should  the  above  bound  Dundy  A.  James  honestly  and  faith- 
fully discharge  his  duties  as  superintendent  of  the  Lafayette  water- 
works, and  pay  over  all  moneys  that  may  come  into  his  hands 
as  such  superintendent,  then  this  obligation  shall  be  void ;  else  in 
full  force  and  efFect."  The  bond  bears  date  the  Ist  day  of  June, 
1876,  and  was  signed  by  James,  principal,  and  the  other  obligees 
as  sureties.  On  June  5th  James  submitted  the  bond,  and  it  was 
approved  by  the  common  council  of  the  city.  At  the  time  the 
bond  was  executed  and  approved,  there  was  no  by-law,  resolution 
or  ordinance,  or  any  other  legislation  requiring  the  superintendent 
of  water-works  or  James  to  give  any  bond  whatever.  At  the  same 
session  at  which  the  bond  was  approved,  the  common  council 
adopted  ''rules  and  regulations  for  the  government  and  protection 
of  the  Lafayette  water-works,  together  with  the  tari£F  of  water  rates. " 

Sections  two  and  three  are  as  follows: 

''  Sec.  2.  There  shall  be  appointed  one  man  who  shall  be  the 
general  executive  officer  or  superintendent  of  the  water-works,  and 
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he  shall  give  bond  in  the  sum  of  two  thoosand  dollars,  conditioned 
for  the  faithful  discharge  of  his  duty.  It  shall  be  the  duty  of  said 
superintendent  to  see  that  the  by-laws  and  resolutions  of  the  com- 
mon council  are  executed ;  that  the  conditions  of  all  contracts  by 
or  with  said  works  are  faithfully  complied  with  ;  that  the  assess- 
ment of  water  rents  are  duly  made,  collected  and  paid  into  the  city 
treasury;  to  credit  all  accounts  and  claims  and  submit  the  same  to 
the  common  council,  with  such  explanations  as  to  enable  them  to 
act  advisedly  thereon  ;  and  to  have  a  general  superyision  over  all 
the  operations  and  interests  of  said  works ;  and  keep  the  council 
informed  as  to  the  condition  of  the  works,  with  such  suggestions 
as  he  may  deem  necessary  for  the  interests  of  the  same;  and  make 
mqjhthly,  quarterly,  semi-annual  and  annual  reports  of  the  con- 
dition and  operation  of  said  water-works,  with  such  other  duties 
as  the  common  council  may  prescribe. 

*'  Sec.  3.  ^d  superintendent  shall  also  haye  special  supervision 
of  the  reservoir,  reservoir  grounds  and  lake  thereon;  to  see  that  no 
depredations  or  misdemeanors  are  committed  either  on  the  grounds, 
reservoir  or  lake."  ' 

Other  sections  prescribe  additional  duties  of  the  superintendent. 

After  the  adoption  of  these  rules  and  regulations,  the  common 
council  did  not  elect  a  superintendent,  nor  did  they  re-elect  James, 
nor  require  a  new  bond  of  him.  From  that  time  forward,  until  in 
1879,  he  acted  as  such  superintendent  under  his  election,  col- 
lected water  rents,  and  failed  to  pay  over  to  the  city  $1,533.70. 

Are  his  sureties  liable  on  the  bond  for  the  water  rents  thus  col- 
lected and  not  paid  over?    That  is  the  question  for  decision. 

The  power  to  construct  the  water- works,  at  the  time  they  were  con- 
structed, was  given  by  section  53  of  the  act  of  March,  1867, 1  B.  S. 
1876,  291 .  There  was  nothing  in  that  act  nor  in  any  act  subsequent, 
and  pnor  to  the  appointment  of  James,  providing  for  the  appoint- 
ment of  a  superintendent  of  water-works  as  a  city  officer.  James 
then  was  not  an  officer  of  the  city,  nor  was  his  bond  an  official  bond 
in  the  sense  in  which  that  term  is  used  in  section  5528,  B.  S.  1881, 
which  provides  that  official  bonds  shall  be  obligatory  upon  the  sureties 
for  the  faithful  discharge  of  additional  duties  imposed  upon  the 
principal  by  law.  The  common  council,  we  think,  had  the  right 
to  employ  James  as  an  agent  or  superintendent  in  the  management 
of  the  water- works,  and  to  accept  the  bond  from  him,  as  was  done. 
That  bond,  we  think,  is  obligatory  upon  the  sureties,  for  all  non- 


NOVEMBER  TERM,  1883.  143 


City  of  Lftiajr«tte  v.  James. 


bisanoe  and  malfeasance  of  James  in  the  discharge  of  the  duties 
which  deyolved  upon  him  by  his  appointment  as  superintendent. 

The  important  questions  to  settle  are,  what  were  those  duties? 
Did  the  common  council,  by  the  adoption  of  the  rules  and  reg- 
ohtions,  add  other  and  different  duties?  If  so,  are  the  sureties 
upon  the  bond  liable  for  the  defalcation  of  James  while  discharging 
those  duties? 

The  law  is  too  well  settled  to  admit  of  discussion,  that  sureties  are 
isTorites  of  the  law,  and  are  not  bound  beyond  the  strict  terms  of 
the  engagement;  that  their  liability  is  not  to  be  extended  by  impli- 
cation beyond  the  terms  of  their  contract,  which  contract  is  said  to  be 
9irietis9im$  juris.  Markland,  elc,  Co.  v.  Kimmely  87  Ind.  560,  and 
caseB  cited.  See  also  the  following,  cited  by  counsel  for  appellee: 
Sun  y.  Hancey  62  111.  52;  Lang  v.  Pike,  27  Ohio  St  498;  Ludhw 
T.  Sitnond,  2  Gai.  Gas.  1;  2  Am.  Dec.  315,  note;  Untied  States  v. 
Boyd,  15  Pet.  187;  McCluskey  v.  Cratnwell,  11  N.  Y.  693 ;  Noyes 
T.  Granger,  51  Iowa,  227;  Hohnes  Savings  Bank  y.  IVaube,  6  Mo. 
App.  221;  Pybus  v.  Gibb,  38  Eng.  L.  &  Eq.  57. 

As  we  have  said,  at  the  time  James  was  appointed  and  his  bond 
approTed,  the  common  council  had  in  no  way  fixed  the  duties  of 
the  superintendent  of  the  water-works.  Up  to  the  time  when  the 
rales  and  regulations  were  adopted,  the  duties  of  James  were  such 
only  as  may  be  implied  from  the  word  superintendent  as  used  in 
the  resolution  for  and  in  the  election  of  James  and  in  the  bond. 
At  the  time,  the  common  council  had  the  management  and  control 
of  the  finances  of  the  city  and  the  law  designated  no  one  as  the 
fiscal  agent  of  the  city  in  the  collection  of  demands  due  it,  ex- 
cept the  city  treasurer.  It  cannot  be  said  with  reason,  that  in  the 
election  of  James  as  superintendent  of  the  water-works,  the  right 
and  duty  of  collecting  the  water  rents  were  given  and  imposed  upon 
him,  and  thus,  inf erentially  at  least,  taken  away  from  the  city  treas- 
urer. Suppose  that  the  rules  and  regulations  had  never  been  passed, 
and  James  had  neglected  to  collect  the  water  rents,  could  he  or  his 
soreties  have  been  held  liable  in  any  manner  for  such  neglect?  A 
statement  of  such  a  proposition,  it  seems  to  us,  is  a  sufficient  answer 
in  the  negative.  And  if  they  would  not  be  so  liable,  it  is  because 
James  owed  no  such  duty  as  such  superintendent. 

A  superintendent  is  defined  by  the  lexicographers  to  be  '^  one  who 
fnperintends,  a  director,  an  overseer,  as  a  superintendent  of  police, 
«f  buildings,  harbors,  railway  works,  machinery,"  etc.     Worcester's 
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Dictionary.  There  is  nothing  in  the  definition  of  the  word  super- 
intendent in  the  common  use  of  it,  nor  in  the  use  of  it  in  the  reao- 
Intion  for  the  election  of  James,  from  which  it  may  be  inferred 
that  there  was  any  thought  on  the  part  of  the  common  council, 
himself,  or  his  bondsmen,  that  he  was  to  become  the  financial  agent 
of  the  city  in  the  collection  of  the  reyenues  from  the  water- works. 
True,  there  is  an  undertaking  in  the  bond  that  James  should  pay 
over  all  moneys  that  might  come  into  his  hands  as  such  superin- 
tendent, but  this  undertaking  neither  defines,  fixes,  limits,  nor  en- 
larges his  duties.  The  bond  is  simply  an  undertaking  that  he 
should  perform  the  duties  of  his  employment,  as  already  fixed  at 
the  time  of  and  prior  to  the  execution  of  the  bond.  This  being  so, 
it  is  not  necessary  to  speculate  as  to  what  moneys,  other  than  water 
rents,  came  into  his  hands  as  such  superintendent.  Possibly,  none 
at  all.  Possibly,  he  might  be  entrusted  with  money  for  the  pay- 
ment of  repairs,  or  supplies  in  the  management  of  the  work,  for 
which  the  sureties  would  be  liable.  However  this  may  be,  it  is 
quite  clear,  that  under  his  employment  as  such  superintendent^  it 
was  not  his  right  or  duty  to  act  as  the  fiscal  agent  of  the  city  in  the 
collection  of  water  rents,  and  that  the  undertaking  in  the  bond  did 
not  enlarge  his  duties,  nor  extend  the  liability  of  the  sureties,  be- 
yond the  duties  of  the  employment. 

As  we  have  already  said,  after  the  election  of  James,  and  the 
approval  of  the  bond  in  suit,  the  common  council  adopted  the  rales 
and  regulations.  Without  a  re-election,  and  without  a  new  bond, 
James  continued  to  act  as  superintendent,  and  from  that  time  forth 
collected  the  water  rents.  It  is  assumed  that  the  rules  and  regula- 
tions imposed  upon  the  superintendent  of  water-works,  and  upon 
James  as  sach  superintendent,  the  duty  of  collecting  and  account- 
ing for  such  rents. 

If  that  be  so,  we  are  quite  clear  in  our  opinion  that  the  sureties 
are  not  liable  for  any  defalcation  growing  out  of  such  collection. 
The  collection  of  such  rents  was  not  included  in  the  original 
engagement  and  undertaking.  It  is  not  only  an  additional  duty, 
but  a  duty  of  an  entirely  different  character.  The  sureties  might 
have  been  willing  to  answer  for  the  non-feasance  oi"  malfeasance  of 
James  as  a  superintendent  of  the  water-works,  in  the  discharge  of 
the  duties  as  fixed  and  understood  when  the  bond  was  executed, 
but  entirely  unwilling  to  answer  for  possible  defalcation  in  the 
handling  of  large  sums  of  money.    They  may  have  had  &ith  in  him 
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as  a  superintendent  in  the  proper  sense  of  that  term,  but  no  faith 
at  all  in  his  capability  or  trustworthiness  in  the  oollection  and  hand- 
ling of  water  rents.  We  think  that  the  additional  and  different 
duty  of  collecting  water  rents,  and  the  additional  peril  to  the 
sureties  incident  thereto,  are  beyond  the  engagement  of  the  sureties, 
and  that  hence  they  are  not  liable  for  the  defalcation. 

As  folly  sustaining  us  in  this  conclusion,  and  as  illustrations  of 
the  application  of  the  doctrine  in  different  cases,  we  cite,  in  addition 
to  the  cases  already  cited,  the  foUowing:  People  v.  Pennock,  60 
N.  T.  421 ;  Manufacturers'  Nat.  Banky.  Dickerson,  41  N.  J.  Law, 
448;  8.  c,  82  Am.  Bep.  237 ;  WhUe  Sewing  Machine  Co.  y.  MuUine, 
41  Mich.  339 ;  Mumford  y.  M.  d  C.  R.  R.  Co.,  2  Lea  (Tenn.),  393; 
6.  a,  81  Anu  Bep.  616. 

There  was  no  error  therefore  in  sustaining  the  demurrer  to  the 
first  paragraph  of  the  complaint,  and  oyerruling  the  motion  for  a 
new  trial,  as  to  the  sureties.  As  to  James,  there  is  no  reason  for  a 
new  trial,  as  the  city  recoyered  a  judgment  against  him  for  the 
amount  agreed  to  be  due.  Nor  is  there  any  ground  for  a  new  trial 
as  to  McCarthy,  as  it  was  agreed,  upon  the  trial,  that  after  the 
execution  of  the  bond  he  had  been  discharged  in  bankruptcy. 

There  being  no  error  in  the  record,  the  judgment  is  affirmed, 

withoosts. 

Judgment  afflrmed. 
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m  Ind.  806.) 

Ife§€tidtlUiiutir%m0iU^viKatUnotind^ 

TIm  maker  of  a  note  pajable  to  hlB  own  order  wrote  on  the  back  of  it  said 
signed  a  etatement  of  the  amount  of  his  property,  anid  delivered  the  note. 
flU<f,  that  title  did  not  pass.    (8ee%oU,p.  148.) 

ACTION  on  a  promissory  note.     The  opinion  states  the  case. 
The  defendant  had  judgment  below. 

W.  C.  WiUon  and  /.  H.  Adame,  for  appellant 

IF.  D.  WaHaee,  for  appellee. 
VoL.XLVII-19 
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Black,  G.  The  appellant  sued  the  appellee.  AdemuiTertoihe 
complaint  was  snBtained,  and  this  ruling  alone  is  assigned  as  eiron 

The  complaint  alleged  that  on  the  4th  of  Noyember,  1880,  the 
appellee  executed  a  certain  promissory  note  reading  as  follows  : 

Tippecanoe  Coukty,  Ijtd.,  Nov.  4dh,  18S0. 

**  Five  months  after  date  I  promise  to  pay  to  the  order  of  myself 
two  hundred  dollars,  negotiable  and  payable  at  the  Nat.  State  Bank 
of  Lafayette,  Ind.,  value  received,  without  any  relief  whatever 
from  valuation  or  appraisement  laws.  The  drawer  and  indorser 
severally  waive  presentment  for  payment  and  notice  of  protest  and 
non-payment  of  this  note. 

"200.  (Signed)  R.  N.  Cobdiho." 

It  was  further  alleged  that  thereupon,  and  then  and  there,  the 
appellee  made  the  following  indorsement  on  said  not€  : 

"  I  hereby  certify  that  I  own  and  am  worth  in  personal  and  real 
estate,  in  the  township  of  Jackson,  county  of  Tippecanoe,  State 
of  Indiana,  $8,000  over  and  above  all  indebtedness,  and  the  same 
is  in  full  settlement  of  all  claims  and  demands  of  every  name  and 
nature  between  said  company  and  myself  up  to  date  of  this  obliga^ 
tion.  (Signed)  R.  N.  Cor  ding."- 

It  was  next  alleged  that  thereupon  the  appellee  ^^  delivered  said 
note  so  executed  and  indorsed,  as  aforesaid,  to  one  Johnson,  atffl 
afterward,  and  before  the  maturity  of  said  note,  the  said  plaintiff 
purchased  the  same  of  the  said  Johnson  for  a  valuable  considera- 
tion, and  said  note  was  thereupon  transferred  and  assigned  by  the 
said  Johnson  to  the  plaintiff,  by  delivery.  The  plaintiff  avers 
that  said  note  is  due  and  unpaid.     Wherefore,"  etc. 

It  is  alleged  that  the  appellee  executed  the  note,  but  it  is  not 
stated  that  he  executed  it  to  any  person.  The  certificate  written 
and  signed  on  the  baok  of  the  nof^e,  so  far  as  it  is  intelligible,  in 
the  absence  oi  extraneous  explanation,  is  the  maker's  certificate  as 
to  hift^aanciai  ability.  It  is  alleged  that  the  appellee  delivered  the 
note,  so  executed  and  indorsed,  to  one  Johnson.  The  execution 
here  referred  to  is  that  first  alleged  in  the  complaint,  and  the  in- 
dorsement referred  to  is  the  written  matter,  including  the  signature, 
on  the  back  of  the  note. 

It  is  not  stated  with  what  purpose  the  note  was  delivered  to 
Johnson,  or  that  he  became  the  owner  thereof,' or  that  it  was  in- 
dorsed or  executed  to  him. 
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Did  the  mere  delivery  of  the  note,  so  drawn^  with  sach  writing 
thereon,  constitute  an  exeoution  of  the  note  to  the  person  to  whom 
it  was  deliyeredy  so  as  to  render  the  appeUee  liable,  or  put  him 
to  his  answer  at  the  suit  of  one  to  whom  such  person  assigned 
the  instnunent  for  value  before  the  note  by  its  terms  was  to  ma- 
tare? 

When  an  instrument  in  the  form  of  a  promissory  note  negotiable 
by  the  law  merchant  is  made  payable  to  the  order  of  the  maker 
himself,  it  is  incomplete ;  indeed  it  is  a  nullity,  until  it  has  been 
indorsed  by  the  maker.  A  promissory  note  must  have  a  maker, 
tnd  it  must  have  a  payee  who  is  another  person  than  the  maker. 
Until  a  promissory  note  made  payable  to  the  order  of  the  maker 
has  been  indorsed  and  delivered  by  the  maker,  there  is  no  payee  or 
promisee,  and  the  instrument  is  in  the  nature  of  a  written  promise 
to  pay  to  the  person  to  whorii  the  maker  shall  by  indorsement  order 
payment  to  be  made.  By  special  indorsement  a  particular  person 
may  be  made  payee,  as  if  his  name  were  originally  inserted  as  such 
in  the  note.  The  maker's  indorsement  in  blank  will  make  the  in- 
Btmment  equivalent  to  a  note  payable  to  bearer.  Dan.  Neg.  Inst., 
§  130 ;  1  Pars.  Notes  and  Bills,  17, 18 ;  Dubms  v.  Mason,  127  Mass. 
37 ;  8.  c,  34  Am.  Bep.  385. 

There  can  be  no  recovery  on  such  a  note  unless  the  maker  has  in- 
dorsed  it,  though  he  has  delivered  it  to  another  person.  Baldwin 
V.  Skuier,  82  Ind.  560. 

The  maker  of  such  a  note  does  not  become,  by  his  indorsement, 
an  '^indorser''  in  the  technical  sense  of  that  term*  An  indorse- 
ment of  a  promissory  note,  in  the  ordinary  technical  meaning  of 
the  word,  is  an  act  which  transfers  the  instrument  already 
perfected  in  the  hands  of  the  indorser  to  another  person,  certain 
well-defined  liabilities  attaching  to  the  indorser  dependent  upon 
certain  conditions.  The  maker  of  a  note,  payable  to  his  own  order, 
by  a  like  act  completes  the  note,  makes  the  order  on  which  his 
liability  depends,  and  his  liability  is  that  of  maker.  That  he  may 
be  held  to  such  liability,  there  must  be  such  writing  upon  the  note 
as  can  be  construed  to  be  such  an  order. 

Whether,  when  the  payee  or  other  subsequent  holder  of  a  note 
transfers  it  to  another,  and  the  transferee  writes  a  guaranty  above 
his  signature,  he  may  be  held  liable  as  an  indorser  to  a  remote 
tnmsferee,  is  a  question  upon  which  there  has  been  a  want  of 
agreement  in  the  cases.    In  TruH  Co.  v.  NaL  Bank,  101  XT.  S.  68, 
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it  is  said:     ^^  That  a  guaranty  is  not  a  negotiation  of  a  bill  or  note 
as  understood  by  the  law  merchant^  is  certain." 

In  Wittiams  y.  Potter,  72  Ind.  354,  an  indorsement  on  a  promis* 
sory  note  to  the  efFect  that,  at  a  certain  date  stated,  the  amount 
then  due  on  the  note  was  payable  to  a  stranger  named  *'  for  me," 
signed  by  the  payee,  was  not  sufficient  to  transfer  to  said  stranger 
the  title  to  the  note  or  to  the  money  due  thereon. 

The  signature  of  the  maker  upon  the  back  of  a  note  made  payable 
to  his  own  order  cannot  be  construed  as  such  an  order  without  any 
regard  to  written  matter  to  which  the  name  may  be  signed.  Such 
writing  cannot  be  filled  up. or  changed  for  such  purpose.  The 
signature  cannot  be  disconnected  from  the  writing  above  it  and  be 
regarded  as  a  blank  indorsement.  Clark  v.  Whiting^  45  Conu.  149. 
The  note  and  the  writing  on  the  back,  with  the  signature  thereto, 
must  be  taken  together,  and  no  effect  must  be  given  foreign  to  what 
is  expressed.  To  perfect  the  note,  the  writing  on  the  back  must  at 
least  import  a  purpose  of  the  maker  to  transfer  the  note.  The 
delivery  could  only  be  important  in  connection  with  such  a  writing 
as  could  be  construed  to  be  an  order  for  the  payment  of  the  note. 

The  writing  upon  which  the  appellant  relied  as  an  order  of  the 
maker,  such  as  was  necessary  to  give  efFect  to  the  instrument  as  his 
note,  does  not,  in  our  opinion,  amount  to  such  an  order. 

The  judgment  should  be  affirmed. 

Peb  Gubiax  —  It  is  ordered,  upon  the  foregoing  opinion,  that 
the  judgment  be  affirmed,  at  the  appellant's  costs. 

Judgment  affirmed. 

Horn  BT  nn  Bwuhtul  —  In  DunninQ  t.  HeOer,  FsnaqrlTania  Sapreme  Ooart,  i%  was 
lately  held  that  a  certiflcate  on  the  back  of  a  note  by  the  maker,  who  waa  also  the  payee, 
of  the  natnre  of  the  oonsideratlbn,  and  of  his  own  property  and  flnanolal  ability,  does  not 
preyent  his  slgnatore  to  such  oertUoate  from  having  the  force  of  an  indorMment,  so  as  to 
make  tiie  note  negotiable,  and  transfer  the  title  to  a  bona  ^«  holder  for  value.  The  court 
said :  **  We  now  think  the  words  over  the  indorsement  amount  to  a  contract.  They  con- 
tain a  statement  as  to  the  indorser's  pecuniary  responsibility,  and  the  consideration  <^  the 
note.  It  was  unnecessary,  and  perhaps  foolish,  for  the  maker  to  put  all  this  over  his  sifp- 
nature  as  iudorser.  But  he  has  done  It,  and  as  it  does  not  Tary  his  contract  as  maker  and 
indorser,  we  are  unable  to  say  as  a  matter  of  law,  that  the  note  was  not  indorsed  as  le- 
vied by  the  commercial  law.  Nor  was  the  learned  Judge  strictly  accurate  in  saying  that 
the  signature  cannot  have  a  two-fold  force.  The  indorwr  may  waive  a  protest  over  his 
indorsement  which  manifestly  glTos  a  two-fold  character  to  his  signature,  and  affects  the 
ifgfaU  of  the  parties.  It  was  held  in  Boe  v.  KyU^  2  Watts,  Sffi,  that  an  indorsement  on  a 
negotiable  note  of  a  receipt  on  account  of  a  quanti^  of  Iron,  *  the  net  proceeds.of  which 
were  to  be  credited  on  the  within,  and  which  were  afterward  credited  on  It  by  indorw- 
ment,  did  not  destroy  its  negotiable  character.*  The  usual  form  of  indorsement  Is  by  wiiU 
tair  the  name  of  the  indorser  across  the  back  of  the  note.  Where  the  note  Is  payable.tp 
Older  any  order  in  writing  is  sulllcient  which  shows  an  intent  to  paai  a  title,  thus:    *  I  give 
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ttiitiiotetoA.,  Qeofge(aiMrorth,'wMlialdtobeaiolllddntiiidora^^        Chaworthv. 
Beaeh^A'VemftW^   And  whan  tbe  indonemaot  is  in  tiie  form  of  a  gnanuitij  it  hM  bewi 

FaiiKS71fi.9;OMUiT.i)«wldKm,8BIiL48T;  fTolHm t  JfctLcNvm  J» WflwI.  W.  Hid. 


lAumviLLM  AJTO  Nashtilli  RaILBOAD  OOMPAVT  T.  KaUiTi 

(M  Ind.  vn.) 

ITigiigeniCi^raOroad-^wut&nger  obeifing  ard&n  tf  eondudar, 

Hw  plnlntUreotered  a  car  of  a  tialn  of  the  defendant  railroad,  bat  eonid  iad 
no  Taeant  seat,  and  lemained  atanding  for  eome  time  and  until  the  oondaetor 
told  him  to  go  to  a  forward  oar  and  take  a  seat.  The  train  waa  moTing*  and 
in  endeavoring  to  obej  the  direction  he  waa  either  pnrpoeelj  or  eareleedj 
joetled  fMm  the  train  bj  a  brakeman.  HIM,  that  defendant  wae  liable  tat 
the  injnry. 

ACTION  for  personal  injury.     The  opinion  states  the  ease.    TIm 
phdntiff  had  judgment  below. 

A  B.  Vane$f  for  appellant. 

0.  L,  Wedding  and  D.  B.  MUUr,  for  appellee. 

Elliott,  J.  On  the  night  of  the  4th  of  July,  1882,  the  appeUee 
was  a  passenger  on  an  excursion  train  of  the  appellants;  he  entered 
a  car  before  the  train  moTed,  found  it  so  crowded  that  he  could  not 
obtain  a  seat ;  remained  standing  until  near  midnight,  when  the 
conductor  directed  him  to  go  forward  to  the  front  car  and  there 
take  a  seat;  he  undertook  to  obey  this  order,  and  in  attempting  to 
cross  from  one  car  to  the  other  was,  as  the  evidence  adduced  in  his 
behalf  tends  to  prove,  either  carelessly  or  purposely  jostled  by  one 
of  appeUant's  brakemen  and  thrown  from  the  train. 

Railway  companies  are  bound  to  provide  safe  places  for  those 
whom  they  accept  as  passengers,  and  to  make  reasonable  provision 
for  seating  those  whom  they  undertake  to  carry.  Thomp.  Oar.  224; 
Hutch.  Cai-.,  §  225. 

The  fourth  instruction  given  in  this  case  declares  this  rule  of 
law,  and  was  not  erroneous.  It  is  sometimes  proper  to  give  a  general 
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statement  of  the  duty  of  carriers,  aad  when  the  statement  is  a 
correct  one,  even  though  not  strictly  necessary  under  the  eyidenoe, 
there  is  no  material  error.  Sawtfer  y.  SaueTy  10  E[ans.  470 ;  Thomp, 
Charging  the  Jury,  §  475. 

The  fifth  instruction  reads  thus  :  **  The  defendant's  obligation 
was  to  cany  the  plaintiff  safely  and  properly ;  and  if  the  defend- 
ant intrusted  this  duty  to  servants,  the  law  holds  the  defendant 
responfflble  for  the  manner  in  which  they  executed  it;  The  canier 
is  obliged  to  protect  the  passenger  from  yiolence  from  its  own  ser- 
vants, and  from  every  source  whatsoever."  It  is  established  law 
that  carriers  are  responsible  for  the  negligent  and  willful  wrongs  of 
their  servants  suffered  or  done  in  the  line  of  their  employment.  It 
is  also  true,  as  a  general  rule,  that  carriers  are  under  a  duty  to  pro- 
tect their  passengers  from  violence  from  all  sources.  In  Goddard 
V.  Orand  Trunk  Railway,  57  Me.  202;  s.  c,  2  Am.  Bep.  39,  it  was 
said :  "  The  law  seems  now  to  be  well  settled  that  the  carrier 
is  obliged  to  protect  his  passengers  from  violence  and  insults 
from  whatsoever  source  arising,"  and  this  view  is  well  sos- 
^Uoned.  BrMon  v.  AOafUie,  etc.,  R.  Co.,  88  N.  C.  536;  s.  c,  43 
Am.  Bep.  749;  Hutch.  Car.,  g  596;  Thomp.  Car.  365.  There  rests 
on  carriers  this  obligation  to  protect  passengers  from  violence,  and  an 
instruction  which  asserts  in  general  terms  this  obligation  cannot,  in 
such  a  case  as  the  present,  be  deemed  erroneous.  It  is  no  doubt 
true  that  if  the  violence  could  not  have  been  foreseen  or  prevented 
by  the  highest  degree  of  care,  the  carrier  would  be  absolved  from 
liability.  Thomp.  Car.  364,  365;  Hutch.  Oar.,  §  552;  Grand 
Rapids,  etc.,  R.  Oo.  v.  Boyd,  65  Ind.  526.  This  however  does  not 
prove  that  the  statement  of  the  general  rule  is  incorrect,  for  the 
duty  of  protecting  passengers  from  violence  does  rest  on  all  car- 
riers, although  this  duty  is  not  an  absolute  one.  If  the  care  which 
the  law  requires  is  exercised  by  the  carrier  then  the  duty  is  dis- 
charged and  there  is  no  liability. 

A  earner  is  responsible  for  injuries  willfully  or  carelessly  inflicted 
upon  passengers  by  servants  engaged  in  the  performance  of  duties 
within  the  general  scope  of  their  employment,  whether  the  par- 
ticular act  was  or  was  not  authorized  by  the  master.  The  question 
in  such  cases  is  whether  the  servant  was,  when  he  inflicted  the  in- 
jury, acting  within  the  line  of  his  duties,  and  not  whether  the  par- 
ticular act  was  authorized.  Terre  HatUe,  etc.,  R.  Cb.  v.  Jackson, 
81  Ind.  19 ;  NoMesvitte,  etc.,  G.  R.  Go.  v.  Gauss,  76  id.  142 ;  8. 
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c.^  40  Am.  Kep.  224 ;  JeffertfonviUe  R.  Co.  v.  Jtogers,  38  Ind.  IIG ; 
8.  c,  10  Am.  Rep.  103  ;  Stmoart  v.  BrookJffUy  $tc,y  R.  Co.,  90  N. 
T.  588 ;  s.  c,  43  Am.  Rep.  185 ;  Lynch  v.  Metropolitan,  etc.,  R. 
a.,  90  N.  Y.  77  ;  8.  c,  43  Am.  Rep.  141. 

The  duty  of  a  carrier  is  to  safely  carry  passengers.  This  is  a 
duty,  but  not  an  absolute  one.  It  is  true  that  carriers  of  passengers 
are  not  insurers  of  the  safety  of  those  whom  they  undertake  to 
carry  against  all  the  risks  of  travel,  but  there  nevertheless  rests 
upon  them  this  general  duty  of  safely  carrying.  The  adjudged 
cases,  and  the  authors  of  text-books,  in  stating  the  duty  of  carriers, 
state  in  general  terms  that  they  are  under  obligations  to  carry  safely. 
Terre  Haute,  etc.,  R.  Co.  v.  Jackson,  supra  ;  Christie  t.  Chiggs,  2 
Camp.  79.  It  was  said  in  Slierlock  v.  Ailing^  44  Ind.  184,  In  speak- 
ing of  the  duty  of  a  carrier  to  his  passengers  :  ^*  His  contract  with 
them  is  to  provide  for  their  safe  conveyance  as  far  as  human  fore- 
Fight  will  go."  An  instruction  stating  in  general  terms  that  the 
carrier's  duty  is  to  carry  safely  could  not  have  misled  the  JU17  in 
the  present  case,  if  indeed  it  could  be  said  that  such  an  instruction 
could  have  that  effect  in  any.  If  the  defendant  had  desired 
a  more  complete  instruction  upon  this  point,  it  would  no  doubt 
have  been  entitled  to  it,  but  as  the  instruction  given  purports  to  be 
a  statement  of  a  general  rule^  and  is  correct  as  far  as  it  goes,  and  as 
110  request  was  made  to  instruct  more  specifically  upon  this  point, 
there  is  no  such  error  as  will  warrant  a  reversal. 

The  ninth  instruction  reads  thus  :  **  It  is  the  duty  of  a  passen- 
ger to  follow  the  reasonable  directions  given  by  the  agent  in  charge 
of  the  railway  train  in  respect  to  passing  from  one  car  to  another 
while  the  same  are  in  motion,  for  the  purpose  of  finding  a  seat,  but 
if  the  passenger  himself  knows  that  the  movement  would  be  at- 
tended with  danger  it  would  not  in  such  case  be  his  duty  to  obey 
the  conductor. "  The  twelfth  instruction,  after  stating  the  law 
substantially  as  in  the  ninth,  declares  that  passengers  may  assume 
that  the  agents  and  servants  are  familiar''  with  the  operation  of 
the  cars,  and  have  reasonable  knowledge  of  what  is  required  for 
safety  and  protection  while  giving  such  directions."  We  think 
these  instructions  stated  the  law  correctly.  It  is  the  duty  of  pas- 
sengers to  obey  the  reasonable  directions  of  the  agents  m  charge  of 
the  train,  where  there  is  no  knowledge  that  such  obedience  would 
lead  to  danger.  No  cases  asserting  an  opposite  rule  are  cited  by 
the  able  counsel  for  appellant,  nor  have  wc  after  a  careful  search 
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been  able  to  find  any.  We  do  find  many  well-oonBidered  caaes  folly 
sustaining  it  In  a  late  case,  that  of  PooIt,  ChieagOy  etc,  Ry.  Co., 
56  Wis.  227,  the  court,  after  reyiewing  casea  decided  by  the  New 
York  Court  of  Appeals,  said :  **  These  authorities  fully  justify  the 
position  taken  by  this  court  on  the  former  appeal,  and  the  remark  of 
the  chief  justice,  in  speaking  upon  that  point,  .that  'he  (the 
plaintiff)  relied — and  we  think  he  had  a  right  to  rdy — on  the 
judgment  of  the  person  in  charge  of  the  car,  presnmii^  timt  bj 
following  his  directions  in  the  matter  he  would  not  expose  hiiwrlf 
to  any  unnecessary  or  unusual  peril.' "  In  Filer  y.  New  York,  eie., 
R,  Oo,y  59  N.  Y.  351,  the  court  conceded  it  to  be  the  general  rule 
that  it  is  negligence  for  a  passenger  to  leave  a  car  while  it  is  in 
motion,  but  remarked,  that  **  when  the  conductor  or  a  brakeman 
directs  a  passenger  to  get  off  the  train,  although  in  motion,  such 
passenger  will  naturally  assume  that  he  knows  it  is  entirely  safe,  or 
he  would  not  give  the  direction."  In  the  case  of  Filer  v.  N.  F*., 
elc.y  R.  Co.,  49  N.  Y.  47;  s.  c,  10  Am.  Bep.  327,  the  court  said: 
**  The  defendant  cannot  complain  that  the  plaintiff  did,  under  the 
circumstances,  encounter  some  degree  of  peril,  the  jury  having 
found  that  it  was  not  imprudent  for  her  so  to  do,  and  that  it  was 
encountered  at  the  instance  of  the  brakeman  on  the  cars." 

The  case  of  the  Pennsyltfania  R,  Co.  v.  McOloeketf,  23  Penn.  St. 
526,  carries  the  rule  much  further,  for  it  was  there  said  :  ^'  A  rail- 
road company,  carrying  passengers,  cannot  allege  that  a  passenger 
is  in  fault  in  obeying  specific  directions  of  the  conductor,  instead  of 
the  general  directions  of  which  he  has  been  informed."  Our  own 
cases  hold  that  passengers  are  warranted  in  obeying  the  directions 
of  the  agents  and  servants  of  the  carrier,  unless  such  obedience  leads 
to  known  danger  which  a  prudent  man  would  not  encounter.  Lake 
JBrtSf  etCy  Ry.  Co.  v.  Fix,  88  Ind.  381;  s.  c,  45  Am.  Bep.  464;  Nape 
V.  Flack,  90  Ind.  205;  s.c..  46  Am.  Bep.  205;  Pennsylvania  Oo.  v. 
Hoagland,  78  Ind.  203. 

Instructions  are  to  be  taken  as  a  whole,  and  if  when  so  taken 
they  express  the  law  correctly,  and  without  material  contradiction, 
they  will  be  sustained  upon  appeal.  It  is  not  to  be  expected  that  a 
trid  court  will  embody  in  one  instruction  all  the  rules  applicable  to 
the  various  phases  of  the  case;  especially  is  this  true  where  n^Ii- 
gence  is  the  issue,  for  it  cannot  be  expected  that  the  court  will 
group  in  one  instruction  the  law  of  contributory  negligence  with 
rules  for  determining  the  defendant's  negligence.     Where,  as  here. 
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the  oonrt  in  fall  and  explicit  terms  inf onus  the  jury  that  no  reooT- 
eiy  can  be  had  in  case  the  plaintiSTs  negligence  contributed  to  the 
injury^  it  is  not  necessary  to  qualify  all  the  other  instructions  by 
repeating  the  rule. 
We  cannot  disturb  the  yerdict  upon  the  evidence. 

for  a  rehearing  OYMTuled. 


Fabmxb  y.  Lbwis. 

(90  Ind.  444.) 

•  IfiiftMi  torpuM — iMtfifr0  0/-^<fi9u<py0f» 
▲  ptisoner  can  haye  no  inqniij  as  to  hie  guilt  or  innooenoe  on  AoteM  ewyiii. 

1  PPLIGATION  for  hdbtOM  carptM.    The  opinion  states  the  case. 

G.  O.  OffuHy  It.  A.  Black  and  J.  A.  Ifew,  for  appellant. 

0.  TT.  Duncan,  prosecuting  attorney,  for  appellee. 

Haxxob^d,  J.  This  was  an  application  to  the  judge  of  the  Him- 
oock  Oircuit  Gourt,  at  chamber,  for  writ  of  habeas  corpus.  An  affi* 
dayit  and  information  had  been  filed  against  the  appellant  in  that 
court  charging  him  with  unlawful  sale  of  intoxicating  liquors  with- 
out license.  A  warrant  was  duly  issued  by  the  clerk,  by  yirtue  of 
vhich  the  appellee,  the  sheriff  of  that  county,  arrested  the  appel-« 
lant;  and  this  was  the  custody  from  which  the  latter  desired  to  re- 
lieve himself  by  the  writ  of  habeas  corpus.  The  judge,  on  hearing 
the  eridence,  declined  to  discharge  the  appellant,  but  remanded 
him  to  the  custody  of  the  sheriff. 

There  is  no  conflict  in  the  eyidence,  it  consisting  of  an  agreed 
statement  of  facts.  Counsel  for  the  appellant  argue,  with  much 
force  and  ability,  that  the  eyidence  condusiyely  shows  that  the  ap- 
pellant was  not  guilty  of  the  crime  charged,  and  that  there  was 
therefore  error  in  refusing  his  discharge.  Under  the  yiew  we  take 
of  the  case,  it  would  be  improper  for  us  now  to  express  an  opinion  as 
to  whether  the  eyidence  would  or  would  not  warrant  a  oonyiction. 
Vol.  XLVII  —  20 
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There  is  nothing  in  the  appellant's  petition,  in  the  oihoer's  return 
to  the  writ,  or  in  the  eyidence  showing,  or  tending  to  show,  that 
theie  was  any  defect  in  the  affidavit  or  information,  or  in  the  war- 
rant under  which  the  arrest  was  made;  nor  was  there  any  showing, 
or  attempt  to  show^  that  bail  was  refused,  or  that  excessiye  bail 
wa$^reqiXired^  The  sole  and  only  object  of  the  application  for  the 
writ  seems  to  have  been  to  determine  the  question  of  appellant's 
guilt  or  innocence.  The  court  in  which  the  criminal  charge  was 
made  against  him  has  jurisdiction  of  the  offense.  His  guilt  or  in- 
nocence can  be  properly  determined  in  that  court  in  the  trial  of  the 
case  upon  its  merits.  We  think  the  employment  of  the  writ  of 
habeas  corpus  in  such  case  is  entirely  unauthorized. 

Section  1119,  R.  S.  1881,  prohibits,  in  proceedings  on  this  writ, 
the  court  or  judge  from  inquiring  into  the  validity  of  process  issued 
from  the  Circuit  Court  upon  an  indictment  or  infomation. 

In  speaking  of  the  jurisdiction  of  courts  in  granting  this  writ^ 
Mr.  Hiird,  in  his  work  on  Habeas  Corpus,  says  on  page  326: 

'^  Where  the  return  shows  a  detainer  under  legal  process,  the 
only  proper  points  for  examination  are  the  existence,  validity  and 
present  legal  force  of  the  process;  except  where,  in  commitments 
for  criminal  or  supposed  criminal  matters,  the  court  or  officer  hear- 
ing the  habeas  carpus  is  invested  with  a  revisory  or  corrective  juris- 
diction over  the  court  or  officer  commanding  the  imprisonment, 
and  with  jurisdiction  also  over  the  offense  or  subject-matter  of  the 
commitment,  in  which  case  the  facts  constituting  the  grounds  of 
the  commitment  may  be  reviewed.'* 

The  jurisdiction  above  referred  to  as  existing  in  courts  having  a 
revisory  or  corrective  jurisdiction  over  inferior  tribunals,  was  recog- 
nized by  this  court  in  Stewart  v.  Jessup,  51  Ind.  413;  8.  c,  19  Am. 
Bep.  739.  In  that  case  the  prisoner  had  been  committed  by  a  jus- 
tice of  the  peace,  for  want  of  bail,  to  answer  in  the  next  term  of 
the  Circuit  Court  a  charge  of  a  felony.  On  being  brought  before 
the  Circuit  Court  on  a  writ  of  habeas  carpus,  the  proof  was  that  the 
alleged  crime  was  committed  in  another  State.  It  was  held  that 
he  should  have  been  discharged,  as  there  could  be  no  conviction. 
But  in  Wright  v.  State,  5  Ind.  290,  an  indictment  was  pending 
against  the  prisoner  for  murder.  He  asked  for  his  discharge  on 
the  ground  that  under  the  facts  shown  to  exist  he  could  not  be  con- 
victed of  the  crime  charged  against  him.  His  discharge  was 
refused  by  the  judge  to  whom  the  application   was  made.      On 
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appeal  to  this  court  it  was  decided  that  there  could  be  no  convic- 
tion, as  the  prisoner  had  been  once  put  in  jeopardy  by  a  former 
trial,  which  had  been  arbitrarily  terminated  by  the  court,  on  the 
sapposition  that  it  could  not  continue,  as  the  time  fixed  by  law  for 
the  term  of  court  had  expired.  But  notwithstanding  there  could 
be  no  conviction,  it  was  held  t^at  thei^  was  no  error,  in  refusing  to 
discharge  the  prisoner.  It  was  said  in  that  case:  ''  The  facts  in 
this  case  show  that  the  prisoner  was  in  custody,  awaiting  his  trial 
under  an  indictment  for  murder,  and  we  are  clearly  of  opinion  that 
although  the  discharging  of  the  jury  by  the  Circuit  Oourt  was 
equivalent  to  a  verdict  of  acquittal,  yet  as  the  case  was  not  finally 
disposed  of,  and  as  there  was  no  release  of  the  prisoner  by  any 
judgment  of  the  court,  he  must  be  regarded  as  in  custody  under 
the  indictment.''  To  the  same  effect  also  are  Wright  v.  Siatey  7 
Ind.  324,  and  W&niworth  v.  Alexander,  66  id.  39. 

Judge  Cooley,  in  his  work  on  Constitutional  Limitations,  at 
marginal  pages  347  and  348,  says:  ^'In  the  great  anxiety  on  the 
part  of  our  legislatures  to  make  the  most  ample  provision  for  speedy 
relief  from  unlawful  confinement,  authority  to  issue  the  writ  of 
hahas  corpus  has  been  conferred  upon  inferior  judicial  officers,  who 
make  use  of  it  sometimes  as  if  it  were  a  writ  of  error,  under  wh^ch 
they  might  correct  the  errors  and  irregularities  of  other  judges  and 
courts,  whatever  their  relative  jurisdiction  and  dignity.  Any  siich 
employment  of  the  writ  is  an  abuse.  Where  a  party  who  is  in  con- 
finement under  judicial  process  is  brought  up  on  habeas  corpus^  the 
court  or  judge  before  whom  he  is  returned  will  inquire:  1.  Whether 
the  court  or  officer  issuing  the  process  under  which  he  is  detained 
had  jurisdiction  of  the  case,  and  has  acted  within  that  jurisdiction 
in  issuing  such  process.  If  so,  mere  irregularities  or  errors  of 
judgment  in  the  exercise  of  that  jurisdiction  must  be  disregarded 
on  this  writ,  and  must  be  corrected  either  by  the  court  issuing  the 
process,  or  on  regular  appellate  proceedings.  2.  If  the  process  is 
not  void  for  want  of  jurisdiction,  the  further  inquiry  will  be  made, 
whether  by  law  the  case  is  bailable,  and  if  so,  bail  will  be  taken  if 
the  party  offers  it;  otherwise  he  will  be  remanded  to  the  proper 
custody."  See  also  People  v.  McLeody  25  Wend.  483;  s.  c,  37  Am. 
Bee.  328,  and  note  thereto,  commencing  at  page  363. 

Our  conclusion  is  that  the  guilt  or  innocence  of  a  prisoner,  with 
the  view  to  his  discharge  if  innocent,  cannot  be  inquired  into  upon 
the  writ  of  habeas  corpus,  when  he  has  been  committed  upon  a  war- 
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rant  isflued  upon  an  affidayit  and  information  filed  against  him  in 
the  Circnit  Court  in  a  case  of  which  that  court  has  jarisdiction  of 
the  subject-matter  of  the  charge.  It  follows  that  there  was  no 
error  in  refusing  to  discharge  the  appellant 

for  a  wihearing  oYerruled. 


Yost  t.  Oobtbot. 

<90Ind.MU 
BridrnMB'^  opinion  —  dUch — iiiUiiy  —  <laffUVM— •ofccc 

A  witnasi  may  not  give  an  opinion  as  to  the  public  atiUtj  of  a  dItA, 
to  the  amount  of  damage  it  will  oaase  to  a  party's  land,  bat  he  may  giw  Us 
opinion  as  to  the  Talae  of  the  land  with  and  without  the  ditch. 

rpHE  opinion  states  the  points. 

D.  C,  Jiistice,  S.  T.  McGonnell^  and  R.  Mageo,  for  appellanti; 
Jf.  Wif^Uid  and  Q.  A.  Myers ,  for  appellee. 

Elliott^  J.  There  is  much  confusion  and  some  conflict  in  our 
cases  upon  the  subject  of  proving  benefits  and  damages  to  land 
affected  by  the  construction  of  ditches,  turnpikes  and  ways,  and 
this  case  requires  an  examination  of  that  subject.  In  cases  of  con- 
fusion and  conflict,  the  better  way  is  to  search  for  principle  and 
adopt  that  view  which  stands  most  firmly  on  sound  principle. 

It  is  an  elementary  doctrine,  that  witnesses  who  are  acquainted 
with  the  value  of  property  may  express  an  opinion  as  to  the  valae. 
Thus  far  all  is  plain  and  free  from  doubt,  ^tna  L,  Ins,  Co.  t. 
NexseUy  84  Ind.  347 ;  s.  c,  43  Am.  Bep.  91;  Boweti  v.  Bawen,  74 
Ind.  470 ;  Johnsm  v.  Thofnpoon^  72  id.  167  ;  8.  c,  37  Am.  Bep.  152 ; 
Ferguson  v.  Sktfford,  33  Ind.  162 ;  Grouse  v.  ffohnan,  19  id.  30 ; 
Sinclair  v.  Boush,U  id.  450;  1  Greenl.  Ev.  (13th  ed.),  §  440,  n.; 
1  Whart.  Ev.,  §  447 ;  Abb.  TrL  Ev.  310.  The  opinion  of  wit- 
nesses as  to  value  are  competent  in  prosecutions  for  crimes.  Printz 
V.  People,  42  Mich.  144;  8.  c,  36  Am.  Rep.  437. 
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Opinions  of  witnesses  as  to  the  amounts  of  benefits  or  damages 
sustained  by  a  party  are  not  competent.  EuansvUhy  etc,,  R.  Co.  t. 
PUspairiek,  10  Ind.  120 ;  JBvansviUe,  eie.,  B.  Co.  y.  Stringer^ 
id.  551 ;  Mitehett  t.  Allison,  29  id.  43 ;  Kirkpatrieh  y.  Snyder, 
33  id.  169 ;  Bisnell  y.  Wert,  35  id.  54 ;  City  of  Logansport  y. 
McMilkn,  49  id.  493;  Baliimore,  etc.,  Ry  Co.  y.  Johnson,  59  id. 
347;  BaUimors,  etc,  Ry  Co.  y.  SUmsr^  59  id.  579;  Nook  y.  Angh, 
63  id.  425;  Ohio,  etc.,  «y  Co.  y.  NiekUss,  71  id.  271.  It  may 
well  be  held  that  these  cases  declare  the  general  rule  correctly^ 
since  to  hold  otherwise  wonld  put  the  witnesses  in  the  place  of  the 
jurors,  and  commit  to  them  the  decision  of  the  amount  of  recoyery. 
A  contrary  doctrine  would  also  yiolate  the  rule  that  witnesses  can- 
not express  an  opinion  upon  the  precise  point  which  the  issues 
present  for  the  decision  of  the  jury. 

There  is  not  howeyer  the  slightest  conflict  between  the  two 
propositions  stated.  It  is  one  thing  to  proye  the  yalue  of  property, 
and  quite  another  to  proye  what  damages  haye  been  sustained  by  a 
party,  or  how  much  benefit  has  accrued  to  a  litigant.  This  obyi- 
008  distinction  was  noted  in  one  of  the  earliest  cases,  where  the 
court  said:  *'  There  is  manifestly  a  difference  in  stating  the  yalue 
of  an  article  as  a  fact,  and  giying  an  opinion  as  to  the  amount  of 
unliquidated  or  consequential  damages."  Bvanstnlle,  etc^  R.  Co. 
y.  Cochran,  10  Ind.  560.  The  distinction  is  pointed  out  in  khe  late 
case  of  Johnson  y.  Thompson,  supra,  and  it  was  there  said:  ^'  The 
authorities  recognize  a  well  defined  distinction  between  the  opinion 
of  a  witness  as  to  the  amount  of  damages  sustained  in  a  giyen  case 
and  his  opinion  as  to  the  yalue  of  a  senrice  or  commodity,  concern- 
ing which  he  has  been  called  upon  to  testify. 

Many  things  enter  into  the  estimate  of  benefits  and  damages 
besides  the  yalue  of  the  land  taken,  and  the  yalue  of  the  residue 
with  and  without  the  improyement,  so  that  in  expressing  an  opin- 
ion as  to  the  yalue  a  witness  does  not  giye  an  opinion  as  to  the 
amount  of  the  benefit  or  damages;  he  does  no  more  than  furnish 
eyidence  upon  one  of  the  elements  of  the  estimate. 

It  is  impossible  to  conceiye  that  juries  or  courts  can  justly  esti- 
mate benefits  and  damages  without  the  aid  of  opinions  of  yalues, 
from  competent  witnesses,  unless  indeed  it  be  assumed  that  courts 
and  juries  haye  knowledge  of  the  yalues  of  all  kinds  of  property. 
If  this  assumption  were  just,  then  no  doubt  all  that  would  be 
needed  would  bean  accurate  description  of  the  property;  but  every 
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one  knows  that  in  the  very  great  majority  of  cases  neither  coarts 
nor  juries  possess  such  knowledge  as  would  enable  them,  unaided 
by  opinions,  to  affix  just  values  to  property. 

It  is  the  purpose  of  evidence  to  place  jurors  in  possession  of  such 
facts  as  will  enable  them  to  award  the  litigant  that  which  he  is 
justly  entitled  to  recover.  In  order  to  justly  measure  the  amount 
of  recovery,  the  jury  must,  where  property  rights  alone  are  con- 
cerned, know  the  value  of  the  thing  of  which  the  plaintiff  is  de- 
prived, and  whatever  evidence  tends  to  place  them  in  possession  of 
this  knowledge  should  be  regarded  as  competent.  Opinions  from 
witnesses  of  integrity  and  knowledge  must  always  be  of  service  to 
impartial  triers  upon  such  a  question.  The  weight  of  a  witness' 
opinion  depends  upon  his  knowledge,  his  integrity,  and  the  facts 
which  he  states  as  constituting  the  basis  of  his  judgment.  It  is 
therefore  not  correct  to  assume  that  wild  or  ill  considered  opinions 
will  control;  on  the  contrary,  the  presumption  of  the  law  is  ex- 
actly the  reverse.  It  is  to  be  presumed  that  only  the  opinions  of 
honest  witnesses,  possessed  of  competent  knowledge,  and  assigning 
sufficient  grounds  for  their  judgment,  will  prevail. 

The  question  which  here  directly  faces  us  is  this  :  Is  it  competent 
to  prove  the  value  of  land  before  a  ditch  is  constructed,  and  what 
its  value  will  be  after  the  construction  of  the  ditch?  It  cannot  be 
doubted  that  such  evidence  tends  to  assist  in  determining  the  ques* 
tion  of  damages  and  benefits,  nor  is  there  reason  for  supposing  that 
it  is  not  material.  The  situation  of  the  land  and  the  location  and 
capacity  of  the  ditch  may  be  described  with  perfect  accuracy,  and 
yet  a  jury  be  utterly  unable  to  form  a  just  estimate  of  the  amount 
of  benefits  or  damages.  Of  what  assistance  to  a  jury  composed  of 
clergymen,  merchants  and  bankers  would  be  a  description  of  the 
minutest  accuracy,  without  some  estimates  of  values  by  competent 
witnesses?  Possibly  it  would  enable  such  a  jury  to  form  a  crude 
conjecture ;  it  could  do  but  little  more.  In  such  a  case  as  that 
supposed,  the  testimony  of  witnesses  possessed  of  knowledge  and 
honesty,  expressing  their  opinion  of  the  value  of  the  land  with  and 
without  the  ditch,  would  go  very  far  in  assisting  the  jury  to  a  safe 
and  just  conclusion.  It  is  no  doubt  true  that  such  evidence  is  sub- 
ject to  some  objections,  but  is  there  any  class  of  human  evidence 
entirely  free  from  imperfections?  If  it  be  subject  to  objection 
greater  in  degree  than  evidence  of  facts,  is  it  not  true  that  the  same 
objections  will  lie  against  opinions  of  values  in  every  imaginable 
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case?  If  we  should  declare  the  evidence  incompetent  upon  this 
groondy  then  we  must  dose  the  door  against  the  admission  of  opin^ 
ions  in  all  classes  of  actions,  for  if  the  objections  are  valid  in  the 
one  instance^  so  they  are  in  all.    But  they  are  valid  in  none. 

The  latest  case  in  our  reports  upon  this  question  is  that  of  Indi- 
anapolis, elc,  IL  Co.  V.  Puffh,  85  Ind.  279,  and  that  sustains  the 
competency  of  evidence  of  the  value  of  the  land  before  and  after 
the  construction  of  a  railroad.  The  question  was  considered  in  the 
case  of  Frankfort,  etc.,  R.  Co.  v.  Windsor,  51  Ind.  238,  and  the  rul- 
ing was  in  favor  of  the  admissibility  of  the  evidence.  There  are 
other  cases  which  declare  the  same  general  principle.  The  case  of 
Fayuson  v.  Stafford^  33  Ind.  162  is  one  of  them.  It  was  there  held 
it  was  proper  to  permit  a  witness  to  express  an  opinion  as  to  the 
value  of  land  before  and  after  waste  had  been  committed  upon  it 
by  the  defendant  Another  is  that  of  Sidefier  v.  Essex,  22  Ind. 
201,  where  it  was  held  that  the  measure  of  damages  for  mjuries 
arising  from  the  location  of  a  highway  is  the  difference  of  value 
between  the  land  with  the  highway  and  without  it.  The  cases  cited 
upon  the  first  proposition  stated  tend  in  the  same  direction. 
Against  this  doctrine  we  have  the  cases  of  Hagaman  v.  Moore,  84 
Ind.  49.7,  and  Baltimore,  etc,  Ry.  Co.  v.  Johnson,  59  id.  247.  The 
cases  of  Baltimore,  etc.,  Ry.  Co.  v.  Stoner,  supra,  and  Baltimore, 
etc,  Ry.  Co.  v.  Johnson,  59  Ind.  480,  cannot  be  regarded  as  in  point. 
The  question  asked  the  witness  in  the  latter  case,  independent  of 
the  consideration  of  the  right  to  an  opinion  upon  the  value  of  the 
land,  was  improper,  and  that  is  all  that  was  decided.  In  the 
former  of  these  last  named  cases  the  question  asked  the  witness  was: 
''What,  iu  your  judgment,  is  the  damage  to  the  farm  by  the  rail- 
road cutting  it  in  that  shape?"  and  this  brought  the  case  fully 
within  the  rule  declared  in  EvatisviUe,  etc.,  R.  Co.  v.  Fitzpatrick, 
and  cases  of  that  class.  It  may  possibly  be  correct  to  hold  that 
where  benefits  cannot  be  taken  into  consideration,  as  in  cases  of  ap- 
propriations  for  railroad  purposes,  the  question  cannot  be  asked  a 
witness  as  to  the  value  of  the  land  without  the  railroad,  and  what 
it  would  be  with  it,  and  on  that  ground  perhaps  the  cases  of  Haga- 
man y.  Moore, supra,  and  Baltimore,  etc.,  Ry.  Co.  v.  Johnson,  supra, 
may  be  sustained.  White  Water  Valley  R.  Co.  v.  McClure,  29  Ind. 
538 ;  Orand  Rapids,  etc.,  R.  Co.  v.  Horn,  41  id.  479.  But  this 
point  we  do  not  decide,  for  a  decision  is  not  now  required. 

A  careful  examination  of  the  books  and  cases  has  satisfied  us 
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that  where  there  is  no  law  excluding  benefits  from  consideration  in 
estimating  damages,  or  where  the  question  is  one  affecting  the  right 
to  assess  benefits,  a  witness  may  state  his  opinion  of  the  value  of 
the  land  without  the  proposed  ditch  or  highway,  and  what  its  value 
would  be  with  the  highway  or  drain.  This  requires  of  us  a  disap- 
proval of  much  of  the  reasoning  in  Hagaman  v.  Moare^  supra,  and 
BaUtmore,  etc.,  Ry.  Co.  v.  Johngon,  supra. 

There  seems  to  be  elsewhere  than  in  Indiana  very  little  diversity 
of.  judicial  opinion  upon  the  proposition  that  a  witness  may  state 
his  opinion  of  the  value  of  land  with  and  without  the  proposed 
highway  or  ditch.  The  only  question  is  whether  he  may  not  give 
his  opinion  in  broad  general  terms  as  to  the  extent  of  the  injury  or 
benefit.  The  cases  are  so  numerous  that  we  shall  not  undertake  to 
cite  them,  but  will  content  ourselves  with  an  examination  of  the 
text-books.  It  is  said  in  Mills  on  Eminent  Domain,  §  165,  that 
**  The  general  rule  is,  that  witnesses  shall  not  testify  how  mach 
the  property  is  damaged,  or  give  their  opinion  as  to  the  amount  of 
damages.  They  may  testify  as  to  the  value  of  the  property  and 
as  to  the  value  of  the  property  before  and  after  the  improvement, 
but  not  as  to  the  effect  of  the  change  in  adding  to  or  taking 
from  such  value.  The  extent  of  damages  is  to  be  proved 
by  facts,  and  estimated  by  the  jury.  Hence  a  witness  cannot 
be  asked  the  value  of  the  land  with  the  strip  taken  out.  Not- 
withstanding the  array  of .  authorities  above  cited,  there  seems 
.to  be  a  growing  tendency  to  allow  witnesses  to  give  an  opinion  on 
the  amount  of  damages."  To  the  authorities  cited  by  this  author 
upon  the  last  proposition  may  be  added  Pittsburgh,  stc.^  R.  Oo.  v. 
Robinson^  95  Penn.  St  426 ;  S}ww  v.  Boston,  etc.,  R.,  65  Me.  230; 
Swan  V.  County  of  Middlesex,  101  Mass.  173.  Mr.  Pierce  says : 
**  The  opinions  of  witnesses  conversant  with  the  value  of  the  land 
taken  are  admissible  to  prove  such  value  ;  and  where  a  part  only 
is  taken  to  prove  the  value  of  the  whole  before  the  taking  and  the 
value  of  what  remains  after  the  taking."  At  another  place  he 
says :  ^'Opinions  are  admissible  as  to  the  amount  of  damage  or 
benefit  resulting  to  an  estate  from  the  construction  and  working  of 
a  railroad.  The  amount  may  also  be  calculated  by  comparing  the 
valuations  of  the  property  before  and  after  the  taking,  as  made  by 
the  witnesses — a  method  which  is  relieved  of  the  objection  that  the 
amount  of  damages  is  the  issue  to  be  found  by  the  jury."  Pierce 
Railroads,  225,  227.     Cases  from  most  of  the  courts  of  the  country 
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are  cited  in  support  of  the  text.  Judge  Redfield,  in  speaking  of 
the  opinions  of  witnesses  upon  the  subject  of  benefits  and  damages, 
says :  '*  One  may  enumerate  some  of  the  leading  facts  upon  which 
such  an  opinion  is  based  ;  but  after  all  the  testimony  as  to  facts  is 
excessively  meagre,  without  the  opinion  of  the  witness,  either  upon 
the  yeiy  subject  of  inquiry,  or  some  one  as  near  it  as  can  be  sup- 
posed. Hence  in  those  courts  where  the  opinion  of  witnesses,  in 
regard  to  the  value  of  property,  real  or  personal,  is  not  admitted, 
it  leads  to  sundry  shifts  and  evasions,  in  the  course  of  the  examin- 
ation of  witnesses  upon  that  subject,  which,  while  it  is  not  a  little 
embarrassing  in  itself,  at  the  same  time  illustrates  the  inconsistency, 
not  to  say  absurdity,  of  the  rule."  1  Redf.  Railways,  291. 
Wharton  says  :  ''So  the  influence  on  value  of  certain  patent  con- 
ditions {e,g.y  railroad  construction,  opening  of  highways)  may  be 
thus  estimated  by  witnesses  of  business  sagacity,  of  ordinary  famil- 
iaritv  with  such  values."  1  Whart.  Ev.  447.  In  a  recent  work  on 
Evidence,  the  distinction  between  proving  in  general  terms  the 
damages  sustained  and  proving  specific  value  is  referred  to,  and 
the  author  says  :  ''  It  is  however  well  settled  that  a  competent  wit- 
ness may  be  asked  to  state  his  opinion  as  to  the  value  of  property 
before  and  after  the  injury  complained  of."  At  another  place  this 
author  says  :  ''The  true  principle  would  seem  to  be,  and  has  been 
BO  laid  down  in  a  carefully  considered  case,  that  whenever  the  ques- 
tion of  value  and  the  question  of  damages  are  identical,  then 
the  opinions  of  witnesses  may  be  received  as  to  the  amount  of 
damages."    Rogers  Exp.  Test.,  211,  213. 

Witnesses  were  allowed  to  state  their  opinions  as  to  the  public 
utility  of  the  proposed  ditch.  This  was  error.  The  general  rule  is 
against  the  admissibility  of  the  opinions  of  witnesses ;  there  are 
however  many  exceptions  to  this  rule,  but  this  case  does  not  come 
within  any  of  them.  Where  matter  of  health  or  disease  is  con- 
cerned, or  like  mental  or  physical  conditions  become  the  subject  of 
inquiry,  then  opinions  may  be  expressed.  So  where  the  matter  of 
which  the  witness  speaks  is  one  which  he  cannot  describe,  or  which 
cannot  be  fairly  presented  to  the  jury  without  an  opinion,  then 
opinions  are  competent.  So  also  where  the  matter  is  one  which 
the  jury  could  not  fully  understand  without  an  opinion  of  one  who 
has  knowledge  of  the  facts,  or  of  an  expert  witness  who  has  a 
peculiar  knowledge  of  the  thing  involved,  or  where  the  conclusion 
is  one  arising  from  an  observation  of  facts,  the  opinions  of  witnesses 
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may  be  reoeiyed.  BBnn$tt  t.  Meehan^  83  InoL  566  ;  s.  c^  43  Ahl 
Bep.  78 ;  Loskbaugh  y.  BirduU,  90  Ind.  466 ;  Tbim  of  AOiem  t. 
Hisirick,  id.  545 ;  Whart  Ey.,  g  447.  As  shown  in  LoMtmgk  t. 
BirdaM^  supra,  an  opinion  apon  the  utility  of  a  public  ditch  or 
highway  is  yery  different  from  an  opinion  concerning  matters  of 
public  health.  In  the  first  case,  a  witness  can  fully  describe  the 
locality  of  the  ditch  or  highway ;  he  can,  in  the  case  of  a  highway, 
state  what  roads  connect  with  the  highway,  or  what  aocommodatioDS 
it  will  afford  the  public,  or  in  the  case  of  a  drain,  show  what  lands 
will  be  drained  by  it,  and  other  like  matters.  In  either  case  a  jnry 
may  readily  be  put  in  full  possession  of  the  facts. 

It  is  a  general  rule  that  a  witness  cannot  be  allowed  to  expren 
an  opinion  upon  the  exact  question  which  the  jury  are  required  to 
decide.  Professor  Greenleaf  says  :  ''  Nor  is  the  opinion  of  a  medical 
man  admissible,  that  a  particular  act,  for  which  a  prisoner  is  tried, 
was  an  act  of  insanity."  1  Greenl.  Ey.,  §  440.  An  English  writer, 
in  speaking  of  the  competency  of  opinions,  says  :  ''  But  here  the 
witness  cannot  in  strictness  be  asked  his  opinion  respecting  the 
yery  point  which  the  jury  are  to  determine.''  2  Taylor  Ey.,  §  1278, 
p.  1229  ;  White  y.  BaiUy,  10  Mich.  155  ;  Fairchild  y.  Bascomh,  35 
y  t.  398.  The  cases  holding  that  general  opinions  as  to  the  amount 
of  damages  suffered  by  a  plaintiff  are  not  competent,  are  based 
upon  this  general  principle.  We  can  see  no  reason  why  the  general 
rule  should  not  apply  to  a  case  where  the  question  is  whether  the 
ditch  or  highway  will  be  one  of  public  utility.  The  question  is  one 
upon  which  no  especial  learning  or  experience  is  required,  and  in 
such  cases  opinions  are  not,  as  a  general  rule,  allowed  to  go  to  the 
jary.   Sogers  Exp.  Test.  10-12,  vide  authorites  n.,  p.  13. 

It  is  competent  for  the  legislature  to  declare  that  former  acts  shall 
not  be  deemed  repealed,  and  when  this  declaration  is  made  courts 
will  carry  it  into  effeot  whereyer  it  can  possibly  be  done  without 
disregarding  the  proyisions  of  the  later  act.  The  act  of  1879,  upon 
the  subject  of  ditches  and  drains,  proyides  that  the  act  of  1875  **  shall 
not  be  in  any  way  affected  by  the  proyisions  of  this  act,  but  this 
act  and  said  last-mentioned  act  shall  be  entirely  separate,  and  neither 
shall  be  so  construed  as  to  affect  or  modify  the  other."  We  think 
that  there  is  no  such  irreconcilable  conflict  between  the  two  acts  as 
requires  us  to  hold  that  the  earlier  must  giye  way,  and  the  case  is 
therefore  not  within  the  rule  declared  in  the  cases  of  BaU  y.  8h$^y 
64  Ind.  209  ;  Deisner  v.  Simpson,  72  id.  436.     The  act  of  1879  is 
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confined  in  its  operation  to  ditches  not  exceeding  three  miles  in 
length  ;  while  that  of  1875  applies  to  all  ditches  not  exceeding  in 
length  the  limits  of  the  oonnty  within  which  they  are  located  ;  and 
the  former  act  may  therefore  be  regarded  as  applying  only  to  ditches 
not  exceeding  three  miles  in  length. 

The  judgment  must  be  reyersed  for  the  error  in  permitting  wit- 
nesses to  express  their  opinions  as  to  the  public  utility  of  the  ditch, 
and  as  the  case  will  be  again  tried,  it  is  unnecessary  to  consider  the 
other  questions  discussed* 

Judgmmt  rev^ned. 

Petition  for  rehearing  oyermled. 


Maitd  y.  Trail. 

(0Ind.6KL) 
BM^nee  —  eustom, 


la  ta  aetkmoii  eontrmet  hj  telegram  for  parduuw  of  wheat  hj  merehaats  la 
Btltimoie  from  merchants  in  this  State,  there  being  no  stipulation  for  time 
•nd  place  of  pajment,  eyidenoe  la  admissible  to  show  a  oostom  among  mer- 
chsnts  in  the  State  for  payment  to  be  made  in  Baltimore  upon  arrival  of  the 
wheat. 

ACTION  of  damages  for  breach  of  contract.     The  opinion  states 
the  case.    The  plaintiff  had  judgment  below. 

^.  0.  Buff,  J.  T.  Pierce,  D.  T.  Morgan  and   W.  Eggluton,  for 

appellant 

W.  Mack  and  H.  0.  Ifevitt,  for  appellees. 

Bbbi,  0.  The  appellees^  merchants  in  Baltimore,  Maryland, 
purchased  of  the  appellant,  a  merchant  in  Terre  Haute,  Indiana, 
five  car  loads  of  wheat,  and  brought  this  action  against  him  to  re- 
coyer  such  damages  as  they  had  sustained  by  reason  of  his  alleged 
{a&are  to  deliver  four  car  loads  of  wheat. 

A  demurrer  for  the  want  of  facts  was  overruled  to  the  complaint, 
and  an  answer  of  denial  was  filed.  The  issue  was  tried  by  a  jury, 
and  a  verdict  was  returned  for  the  appellees.     A  motion  for  a  new 
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trial  was  OTermled,  and  jadgment  was  rendered  upon  the  yerdict. 
The  errors  assigned  are,  that  the  court  erred  in  oyerruling  the  de- 
murrer to  the  complaint,  and  in  orerruling  the  motion  for  a  new 
trial. 

The  contract  sued  upon  was  made  by  telegram.  On  the  9th  day 
of  September,  1879,  the  appellant  sent  the  appellees  the  following 
dispatch: 

''  Tbbbb  Hautb,  Ikd.,  8&pt.  9,  1879. 
''  Jb  Trail  &  GamiriU,  Baltimore : 

**  Will  sell  you  5  cars  No.  2,  red,  Sept.,  at  92  cents  here. 

"  J.  W.  Mahd.'' 

To  which  they  replied  as  follows: 

"  BALxncoBB,  8$pt.  9,  1879. 
*^J.  W.  Mandf  Terre  Haute,  Indiana : 

"We  accept  your  offer  of  5  cars  at  92. 

"  Trail  ft  Oambrhj:.." 

It  was  ayerred  in  the  complaint  that  "  No.  2  red  **  means,  and 
was  understood  by  the  parties  to  mean  a  grade  of  red  wheat  known 
as  No.  2 ;  that  the  word  **  Sept*'  means,  and  was  understood  by 
the  parties  to  mean,  that  the  wheat  was  to  be  shipped  and  deliyered 
in  the  month  of  September,  1879,  and  that  a  car  load  of  wheat 
contains  four  hundred  and  twenty  bushels.  It  was  further  ayerred 
that  at  the  time  this  contract  was  made  it  was  a  general  and  notori- 
ous custom,  of  long  standing  throughout  the  State  of  Indiana, 
that  where  parties  thus  deal  in  grain  the  seller  is  to  obtain  cars  and 
deliyer  the  wheat  in  the  cars  on  the  track  of  the  railroad  company 
at  the  point  of  shipment,  and  receiye  from  the  railroad  company 
a  bill  of  lading  to  the  point  of  destination,  and  attach  a  draft  or 
drafts  to  such  a  bill  of  lading  drawn  by  the  consignors  upon  the 
consignee,  payable  at  sight.  It  was  farther  ayerred  that  such  con- 
tract was  made  in  reference  to  such  custom,  and  the  same  was  un- 
derstood by  the  parties  to  control  the  shipment,  deliyery  and  pay- 
ment of  said  grain;  that  in  accordance  with  such  custom  the 
appellant  deliyered  one  car  load  of  such  wheat;  that  appellees  were 
ready,  able  and  willing  to  comply  with  their  part  of  the  contract 
in  the  manner  and  form  aforesaid,  but  that  appellant  failed  and 
neglected  to  furnish  them  the  residue  thereof,  whereby  they  were 
damaged,  etc. 

The  objection  urged  to  the  complaint  is  that  it  is  not  ayerred 
that  the  appellees  were  ready  and  willing  to  pay  for  the  wheat  at 
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Tene  Haute,  Indiana,  when  there  delivered  upon  the  cars.  It  ia 
iDflisted  that  the  contract  is  for  the  sale  and  delivery  of  wheat  at 
Terre  Haute,  Indiana,  and  as  it  is  silent  as  to  the  time  of  payment, 
the  delivery  of  the  wheat  and  the  payment  of  the  money  are  de- 
pendent and  concurrent  acts  to  be  performed  at  the  same  time,  and 
that  the  custom  alleged  to  exist  cannot  control  or  change  a  con- 
strnction  of  the  contract  that  would  pertain  in  the  absence  of  such 
ciutoiiL  This  position  cannot  be  maintained.  The  contract  in 
qnestion  contains  no  express  stipulation  that  the  money  is  to  be 
paid  in  Terre  Haute,  and  in  the  absence  of  such  stipulation  a  cus- 
tom may  fix  its  payment  at  Baltimore,  as  alleged.  In  2  Pars. 
onCont.,  535-7,  it  is  said:  ''A  custom  which  may  be  regarded 
«  appropriate  to  ^the  contract  and  comprehended  by  it,  has 
often  very  great  influence  in  the  construction  of  its  language.'' 
igain:  ''  Hence  an  established  custom  may  add  to  a  contract  stip- 
ulations not  contained  in  it ;  on  the  ground  that  the  parties  may 
be  supposed  to  have  had  these  stipulations  in  their  minds  as  a  part 
of  their  agreement,  when  they  put  upon  paper  or  expressed  in 
▼ords  the  other  part  of  it." 

In  1  Oreenl.  on  Ev.,  §  292,  it  is  said:  ^*  Proof  of  usage  is  ad- 
mitted, either  to  interpret  the  meaning  of  the  language  of  the 
contract,  or  to  ascertain  the  nature  and  extent  of  the  contract,  in 
the  absence  of  express  stipulations,  and  where  the  meaning  is 
equivocal  and  obscure." 

The  rule  above  announced  is  weU  supported  by  authority,  many 
of  which  are  cited  in  support  of  the  above  texts  to  which  reference 
ii  made.  The  contract  sued  upon  as  before  stated  contains  no  ex- 
press stipulation  as  to  the  place  or  tinie  of  the  payment  of  the 
pturchaBe-money,  and  hence  these  may  be  fixed  by  custom.  The 
complaint  averred  the  existence  of  a  custom  which  obligated  the 
qipellees  to  make  payment  at  Baltimore,  and  hence  they  were  not 
required  to  allege  that  they  were  ready  and  willing  to  pay  for  the 
gttin  at  Terre  Haute.  This  they  might  do  without  violating  the 
nile  of  law  which  forbids  the  introduction  of  parol  testimony  to 
alter,  change  or  modify  a  written  contract.  A  custom  cannot  pre- 
vail where  it  haa  this  efl!ect.  It  is  only  where  there  is  no  express 
atipniation  to  the  contrary,  and  the  custom  is  resorted  to  for  the 
purpose  of  aiding  and  explaining  that  which  is  not  expressed. 
This  is  not  in  violation  of,  but  in  entire  harmony  with,  the  rule 
tiiat  excludes  all  jiarol  testimony  which  varies,  modifies  or  changes  a 
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written  contract.  This  the  alleged  custom  does  not  do  in  this  case 
unless  we  assume  that  the  contract  bound  the  appellees  to  make 
the  payment  at  Terre  Haute;  there  is  nothing  in  its  terms  that  jus- 
tifies the  assumption,  and  hence  the  averment  that  such  custom  ex- 
isted was  in  harmony  with  the  rule,  and  exonerated  the  appellees 
from  averring  that  they  were  ready  and  willing  to  pay  for  the  grain 
at  Terre  Haute.  The  complaint  was  good,  and  the  demurrer  prop- 
erly overruled. 

The  motion  for  a  new  trial  embraced  many  reasons.  Among 
others  it  is  insisted  that  the  court  erred  in  permitting  several  wit- 
nesses to  testify  as  to  the  existence  of  the  alleged  custom.  The  ap- 
pellees produced  Fleury  Keith,  a  witness  who  had  had  twenty  years' 
experience  in  buying  and  shipping  grain,  and  aft^  handing  him  the 
telegram,  propounded  to  him  this  question:  ''State  if  there  was  any 
general  custom  among  wheat  merchants  and  dealers  in  Indiana  in 
regard  to  the  shipping  of  wheat  under  such  a  contract  as  was  con- 
tained in  the  telegram  in  his  hand,  and  if  so,  give  the  custom  and 
the  meaning  of  the  telegram  as  construed  by  such  custom  ?''  To 
the  introduction  of  such  testimony  as  was  responsive  to  the  ques- 
tion, the  appellant  objected  on  the  ground  :  1st.  ''  That  a  usage 
of  the  State  could  not  be  proved  to  vary  the  terms  of  a  written 
agreement  or  to  give  it  a  different  interpretation  from  that 
given  it  by  the  law.  dd.  That  no  usage  can  be  proved  to  overturn 
the  plain  and  obvious  meaning  of  the  {Murties  expressed  in  their  con- 
tract. 3d.  That  the  contract  was  in  writing  and  could  not  be 
contradicted  or  varied  by  parol  testimony."  The  objection  for  the 
reasons  given  was  overruled,  and  the  witness  testified  as  to  the  ex- 
istence of  the  custom  and  the  meaning  of  the  contract.  This  it 
is  urged  was  error.  The  objection  made  to  the  introduction  of 
this  testimony,  it  will  be  observed,  was  on  the  ground  alone  that 
pioof  of  the  alleged  custom  was  inadmissible  in  evidence,  and  this 
objection  presents  the  same  question  raised  by  the  demurrer.  For 
the  reasons  already  given  this  objection  was  not  well  taken.  The 
objection  made  did  not  raise  any  question  as  to  the  right  of  the 
piurty  to  prove  by  the  witness  the  meaning  of  the  contract  in  the 
light  of  the  custom,  but  simply  raised  the  question  as  to  the  right 
to  prove  the  custom.  Had  the  objection  been  inade  that  the  wit- 
ness could  not  state  the  meaning  of  the  contract,  a  different  ques- 
tion would  have  been  presented.  The  objection  made  for  the 
reasons  given  was  therefore  properly  overruled. 
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Seyeral  other  witnesses  were  called  to  prove  the  same  fact,  but  as  no 
different  question  is  raised  by  the  admission  of  their  testimony,  it  is 
lumeoessary  to  notice  more  particularly  these  seyeral  rulings.  There 
▼as  in  our  opinion  no  error  in  the  admission  of  the  testimony. 

The  appeUant  also  insists  that  the  court  erred  in  giving  and  in 
refusing  to  give  the  several  instructions  enumerated  in  the  motion 
for  a  new  trial.  We  have  examined  them  with  some  care,  and  are 
of  opinion  that  the  law  as  applicable  to  the  case  made  by  the  evi*-' 
dence  was  properly  stated  to  the  jury,  but  however  this  may  be,  the 
result  must  be  the  same,  as  the  judgment  is  clearly  right  upon  the 
evidence,  and  in  such  case  erroneous  instructions  will  not  authorize 
a  reversal  of  the  judgment.  Whitwarth  v.  BaJlardy  56  Ind.  279  ; 
Tol9r  V.  Xeih&r,  81  id.  383  ;  Simmon  v.  Larkin,  82  id.  385. 

This  disposes  of  all  the  questions  raised^  and  as  there  is  no  error 
in  the  record,  the  judgment  should  be  affirmed. 

Per  Oubiak.  It  is  therefore  ordered,  upon  the  foregoing 
qpinion,  that  the  judgment  be  and  it  is  hereby  in  all  things  af- 
firmed at  the  appellant's  costs. 

Jut^fm$ni  qfimmL 

Petitioii  lor  a  rehearing  overmled. 


SXIWABT  y.  MUBSAT. 

Broker — eammimion,  laA^i  not  Mmtd* 

▲  MBiplaliit  aUeging  that  the  defendant  employed  the  plainttft  to  sell  his 
turn,  agreeing  to  paj  ae  oompensation  all  that  could  be  xeallied  above 
91/100 ;  that  in  forty  days  thereafter  the  defendant,  who  had  not  reserved 
any  right  to  find  hie  own  buyer,  sold  the  farm  for  91300,  without  the  plaint- 
iflb*  coneent ;  tliat  the  plaintiiBi  eould  in  a  reasonable  time  have  found  a 
buyer  for  91»200,  and  were  ready  and  willing  to  perform,  is  bad  on  demurrer. 

ACTION  for  breach  of  contract.    The  opinion  states  the  case. 
The  defendant  had  judgment  below. 

J.  C.  Blacklidge  and  W.  E.  BlaekKdgs,  for  appellants. 
C.  N.  PMairdj  for  appellee. 
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Hammond,  J.  This  was  an  action  by  the  appellants  as  real  estate 
brokers,  against  the  appellee,  to  reooyer  damages  upon  an  alleged 
contract  for  the  sale  of  the  appellee's  real  estate. 

The  complaint  was  in  three  paragraphs.  The  first  paragraph 
was  for  services  in  finding  a  purchaser  and  selling  the  appellee's 
land,  and  the  second  for  seryioes  in  finding  a  purchaser  according 
to  contract. 

The  third  paragraph  of  the  complaint  stated  that  the  appellee 
employed  the  appellants  to  find  a  buyer  for  his  farm,  agreeing  that 
they  might  have  as  a  compensation  all  that  could  be  realized  over 
and  above  $t,090 ;  that  thereafter,  in  about  forty  days  from  the 
date  of  the  employment,  the  appellee,  who  had  not  reserved  the 
right  to  find  his  own  buyer,  or  to  sell  his  own  land,  sold  said  farm 
for  $1,200,  without  the  consent  of  the  appellants,  thereby  rendering 
it  impossible  for  them  to  comply  with  their  contract  in  finding  a 
buyer.  It  is  averred  that  the  appellants  were  at  all  times  ready  and 
willing  to  comply  with  their  part  of  the  ccmtract,  and  that  they 
could  within  a  reasonable  time  have  found  a  purchaser  for  said  farm 
at  the  price  of  tl,200. 

The  appellee's  demurrer  for  want  of  facts  was  sustaiived  tP  the 
third  paragraph  of  the  complaint,  to  which  ruling  the  appellants 
excepted.  Issues  were  made  upon  the  first  and  second  paragraphs 
of  the  complaint,  which  were  tried  by  a  jury,  resulting  in  a  verdict 
and  judgment  for  the  appellee  over  the  appellant's  motion  for  a  new 
trial  and  exceptions. 

The  appellants  have  assigned  as  errors  in  this  court  the  sustain- 
ing of  the  appellee's  demurrer  to  the  third  paragraph  of  their  com- 
plaint, and  the  overruling  of  their  motion  for'a'iiew  triaL 

In  Richards  v.  Jackson,  31  Md.  250  ;  s.  c,  1  Am.  Bep.  49,  ijt 
was  held  that  a  broker  employed  to  sell  real  estate  must  prodnoe  a 
purchaser  before  he  is  entitled  to  his  commission,  unless  his  failure 
to  do  so  is  occasioned  by  the  fault  of  the  vendor. 
'  In  Tombs  v.  Alexander,  101  Mass.  255  ;&  c.,  3  Am«  Bep.  349, 
the  defendant  employed  a  broker  to  sell  real  estate  for  a  specified 
compensation,  making  known  to  him  his  title.  The  broker  found 
a  customer  and  brought  him  to  the  defendant,  but  no  sale  was  made 
on  account  of  the  defective  title.  The  defendant  afterward  sold 
the  property  to  another  person  at  auction  for  more  than  he  had 
been  offered  by  said  customer ;  and  it  was  held  that  the  broker  was 
not  entitled  to  compensation  for  his  services. 
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In  SObald  ▼.  Bethlehem  Iron  Co.,  83  N.  Y.  878 ;  8.  o.,  38  Am. 
Bep.  441^  it  was  said  :  **  We  do  not  mean  that  the  broker  must  oi 
neoeesitj  be  present  and  an  active  participator  in  the  agreement  of 
the  buyer  and  seller  when  the  agreement  is  actually  concluded. 
He  may  just  as  effectually  produce  and  create  the  agreement,  though 
sbeent  when  it  is  completed  and  taking  no  part  in  the  arrangement 
of  its  final  details.  *  *  *  But  in  all  the  cases,  under  all  and 
Tarying  forms  of  expression,  the  fundamental  and  correct  doctrine 
is  that  the  duty  assumed  by  the  broker  is  to  bring  the  minds  of  the 
buyer  and  seller  to  an  agreement  for  a  sale,  and  the  price  and  terms 
upon  which  it  is  to  be  made,  and  until  that  is  done  his  right  to 
oommiasions  does  not  accrue/' 

lo  PoH  Y.  Turner,  6  Bing.  702,  a  broker  is  defined  as  one  who 
makes  bargains  for  another  and  receives  a  commission  for  do 
domg. 

The  case  of  McClave  y.  Paine,  49  N.  Y.  561',  s.  c,  10  Am.  Bep. 
431,  was\  precisely  like  that  made  by  the  third  paragraph  of  the  com- 
pbint  in  the  case  at  bar.  It  was  said  in  that  case  :  ^' A  party, 
haWng  employed  a  broker  to  sell  real  estate,  may  notwithstanding, 
negotiate  a  sale  himself ;  and  if  he  does  so  without  any  agency  of 
the  broker,  he  is  not  liable  to  him  for  commission.  To  earn  his 
commission  the  broker  must  be  an  efi&cient  agent  in  or  the  procur- 
ing cause  of  the  contract.  His  commission  is  earned  by  finding  a 
sufficient  purchaser,  ready  and  willing  to  enter  into  a  valid  contract 
for  the  purchase  upon  the  terms  fixed  by  the  owner,  and  having 
introduced  such  a  one  to  the  owner  as  a  purchaser,  is  not  deprived 
of  his  right  to  commission  by  the  owner  negotiating  the  contract 
himself.  *  *  "^  In  the  present  case  the  plaintiff  did  not  intro- 
duce Blodgett  as  a  purchaser  of  the  parcel  in  question.  So  far  as 
appears  he  had  no  knowledge  that  he  would  purchase  it  upon  any 
terms.  In  short,  he  did  nothing  toward  earning  his  commission  in 
respect  to  this  parceL"  The  judgment  of  the  lower  court,  holding 
that  the  plaintiff  could  not  recover,  was  affirmed. 

The  terms  of  the  contract  in  each  case  determined  the  rights  of 
the  parties. 

The  case  as  made  by  the  third  paragraph  of  the  appellants'  com- 
plaint was  that  they  were  to  find  a  purchaser  for  the  appellee's  farm 
at  a  price  not  less  than  an  amount  named.  It  is  not  claimed  that 
the  appellants  did  this,  or  in  fact  did  any  thing  with  respect  to  their 
agency.  Their  right  to  recover  seems  to  be  based  upon  the  sale  of 
Voi^XLVn  — 82 
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the  land  by  the  appellee  soon  af^r  their  employmenty  without  their 
oonBent  and  without  any  reservation  of  his  right  to  do  so.  Bat  we 
think  the  reeerration  of  such  right  by  express  agreement  was  an- 
necessary ;  such  right  existed  in  the  absence  of  its  express  surrender, 
or  of  an  express  agreement  that  the  appellants  alone  should  haTe 
the  right  to  sell  the  land. 

This  case  difFers  materially  from  Lane  ▼.  AlbrigU,  49  Ind.  275. 
In  that  case,  the  contract  was  that  the  broker  should  in  a  reasonable 
time  find  a  purchaser  for  the  defendant's  land  at  a  specified  price. 
This  he  did,  and  it  was  held  that  he  was  entitled  to  his  commission, 
though  the  defendant  sold  the  land  before  the  broker  found  the 
purchaser.  The  broker  in  that  case  complied  with  his  contract  by 
finding  a  purchaser.  No  such  compliance  in  the  present  case  is 
alleged  in  the  third  paragraph  of  the  appellants'  complaint. 

[Minor  matters  omitted.] 

Affirmed,  at  appellants'  costs. 
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Btmk—'Bmrimgi'^care  in  pa^fing  dtpotU, 

A  it^ralatioii  betwemi  a  saTlngs  bank  and  a  depotltor,  that  tha  dapoalt  maj  ba 
paUl  to  anj  one  preaenting  hia  book,  doaa  not  axonaa  tba  bank  from  tha 
«xerdaa  of  raaaooabla  eara.    (Aa  noUt  p.  174.) 

BILL  in  equity,  by  the  assignee  of  the  Bockingham  Ten  Cents 
Savings  Bank.  The  defendant,  Mary  S.  Norton,  is  the  widow 
of  B.  Norton.  The  other  defendant,  Emma,  is  their  daughter.  In 
1869,  Mrs.  Norton,  having  t600  of  her  own  money,  delivered  it  to 
her  husband,  requesting  him  to  deposit  it  in  said  bank,  half  in  her 
name  and  half  in  the  name  of  Emma.  He  so  made  the  deposit  and 
jpve  the  books  to  his  wife,  who  locked  them  in  her  trunk  and  put 
the  key  in  another  trunk  not  locked.  At  the  time  of  the  deposit 
he  signed  the  following  upon  a  book  of  the  bank  : 

"  Gbbtificatb  of  Deposit. 

''July  22,  1869.  Deposited  this  day  in  the  Bockingham  Ten 
Cents  Savings  Bank  $300,  which  deposit  has  been  entered  in  a  book 
issued  by  said  bank,  and  maybe  withdrawn  by  the  person  who  may 
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present  the  said  book,  entering  the  same  thereon  and  receipting 
therefor  to  the  bank ;  or  according  to  the  charter  and  by-laws  as 
set  forth  in  the  book  of  deposit  this  day  delivered  me,  which  are  to 
make  a  part  of  this  contract. 

"MiLBY  S.  NOBTON  by  B.  NORTOB-.'' 


At  the  same  time  he  signed  another  agreement,  '^  Emma  Norton 
by  B.  Norton."  The  by-laws  of  the.  bank,  printed  in  every  deposit 
book,  contain  the  following  : 

^*  As  it  will  be  impossible  for  the  officers  of  the  corporation  to 
identify  every  depositor,  the  production  of  the  book  of  deposit  will 
be  held  to  show  that  the  person  producing  the  same  is  legally 
authorized  to  receive  the  deposit ;  and  the  corporation  will  not  be 
responsible  for  loss  sustained  when  the  book- of  deposit  is  so  pro- 
duced and  the  money  paid  entered  thereon,  unless  the  depositor  has 
given  notice  to  the  treasurer  that  said  book  has  been  lost  or  stolen  ; 
and  such  payment,  so  entered  on  any  such  book  so  produced,  shall 
discharge  the  corporation  from  all  further  claim  from  any  one  for 
the  amount  so  paid." 

Without  the  knowledge  of  either  defendant,  Mr.  Norton  took  the 
deposit  books  from  the  trunk,  and  pledged  them  to  the  same  bank 
as  security  for  his  notes  for  money  lent  him  by  the  bank.  The 
defendants  did  not  assent  to  the  pledge;  and  Emma  had  no  knowl- 
edge of  it,  or  of  the  deposit,  during  the  life  of  her  father.  The 
defendants  having  demanded  the  deposit  books,  the  plaintiff  brought 
this  bill  for  instructions.  The  court  found  for  the  defendants,  and 
ruled  that  they  were  entitled  to  a  decree  for  the  books,  discharged 
from  all  claim  of  the  bank  as  pledgee;  and  the  plaintiff  exoepted. 

Page,  for  plaintiff. 

AJberi  R.  Hatch  and  John  Hatehy  for  defendants. 

Doe,  G.  J.  There  is  no  controversy  between  the  defendants. 
It  is  to  be  inferred  that  the  mother  intended  an  absolute  gift  of 
the  money  deposited  in  the  daughter's  name  ;  that  there  has  been 
no  attempt  to  revoke  it ;  and  that  the  daughter  has  accepted  it. 
This  is  a  gift.     Blasda  v.  Lochs,  52  N.  H.  238. 

The  stipulation,  that  a  deposit  may  be  withdrawn  by  any  one 
presenting  the  book,  does  not  relieve  the  bank  from  the  duty  of 
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acting  in  good  faith  and  with  reasonable  care.  As  it  does  not 
mean  that  the  bank  may  pay  the  money  fraudulently  to  a  person 
producing  the  book,  but  known  not  to  be  entitled  to  the  money,  so 
it  does  not  mean  that  the  bank  is  absolved  from  all  obligation  of 
caution.  A  depositor  is  a  beneficiary  of  a  fund  held  by  the  bank 
as  trustee.  The  trustee  is  incorporated  for  the  purpose  of  exercis- 
ing care  in  the  management  and  perserration  of  deposits.  This 
object  would  not  be  accomplished  by  care  in  the  investment  of  the 
fund,  and  recklessness  in  paying  a  deposit  to  a  wrongful  possessor 
of  a  book.  Without  a  special  contract  of  exemption,  the  trustee 
would  be  bound  to  use  due  care  to  prevent  a  loss  of  the  fund  by 
false  pretenses  of  ownership  or  authority,  as  well  as  to  guard 
against  burglary  and  larceny.  If  by  stipulations  with  depositors 
an  incorporated  savings  bank  cau  discharge  itself  from  the  legal 
responsibility  of  its  public  employment  and  the  fiduciary  duties  it 
was  created  to  perform,  it  is  to  be  presumed  that  the  stipulations 
made  by  this  bank  were  not  designed  thus  to  defeat  the  intention 
with  which  the  legislature  passed  the  act  of  incorporation.  The  by- 
law and  agreement  are  to  be  construed  according  to  the  authorized 
business  and  organic  object  of  the  institution.  The  terms  of  de- 
posit cannot  be  understood  to  make  the  books  payable  to  bearer, 
like  bank  bills,  without  imputing  to  the  trustee  a  deliberate  and 
studied  attempt  to  expose  beneficiaries  to  a  great  and  unnecessary 
peril  of  loss,  and  to  deprive  them  of  important  security  which  the 
trustee  was  chartered  to  furnish. 

Depositors  who  thoroughly  understood  the  printed  forms  used 
by  the  bank  were  forcibly  warned  to  keep  their  books  in  close  and 
careful  custody,  on  account  of  the  danger  of  their  being  wrongfully. 
presented  by  other  persons  for  payment,  and  the  bank's  difficulty 
of  identifying  the  depositors.  In  this  case  there  was  no  difficulty 
of  identification.  The  bank,  knowing  that  the  pledgeor  was  not  the 
apparent  owner  of  the  books,  did  not  require  him  to  produce  such 
evidence  of  his  authority  as  ordinary  fiduciary  care  demanded. 
The  court  found  at  the  trial  tliat  the  bank  took  the  defendant's 
books  in  pledge,  with  knowledge  that  the  apparent  title  was  in  the 
defendants  and  not  in  the  pledgeor,  without  the  owner's  consent, 
without  an  assignment,  order,  or  proof  of  delivery,  and  without 
sufficient  evidence  of  the  pledgeor's  authority.  This  was  a  correct 
conclusion  of  fact,  and  the  conclusion  of  law  is  that  the  pledge  was 
inoperatiye.     In  Danlan  v.  P.  Inst,  for  Savings,  127  Mass.  183 ; 
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B.  c,  34  Am.  Bep.  358,  there  was  a  fraadnlent  penonation  of  the 
depositor,  and  the  bank  was  not  goilty  of  negligence. 

BzeepUonanmrrMbd. 
FosTBB,  J.,  did  not  sit  ;  the  others  ooncuned. 


MansYTBaSvoBnB.— IbjUImit.  WUHamtbmrgh  aawinm  flttwir,  S>  K.  Y.  Si4,  i>  wm 
iMld  that  wlMTO  ft  nkHngt  bank  to  bound  b j  Iti  rail*  to  aawotoe  Ita  batt  oin  to  pratvat 
fiand,  it  to  not  protected  bf  a  danee  In  eiioh  ndee  tbat  a  pejinent  to  one  pfodnelac*  ^ 
poait  book  shaa  be  deemed  good  end  valid,  taoeaeoCa  pejineotniadelqrtt,menbriipoa 
the  iMXMlnetion  of  a  depoattor'a  book,  to  one  wbo  haa  wronff uUj  obtained  poeeaarion  of 
and  prodooaalt  under  drcumataaoea  aooh  aa  would  neoaaaariljr  excite  aoaploion  and  to- 
4ittli7;  aa  where  the  peraon  who  prsaenta  the  book  to  of  a  different  aes  Crom  the  depotftor. 
The  oourt,  Fouaut.  J.,  aaid:  *'  It  maj  be  taken  aa  undtoputed,  tiiat  the  name  of  the 
l>iainrnr  to  the  order  9n  the  deCendaut  to  not  hto  t^auine  aignatnre.  If  the  payment  bad 
been  made  In  reliance  upon  that  Inatrument,  and  In  the  abeenoe  of  agreement  aa  to  the 
mode  of  making  pejment,  the  defendant  could  not  be  eaouaed.  It  would  have  bwa 
bound  to  know  that  the  algnature  of  Ito  coatomer  waa  fmied.  Nat.  Park  Bank  v.  HTfatt 
Nat.  Bank,  45  N.  T.  77;  a.  o^  7  Am.  Rep.  810.  If  the  peyment  had  been  made  tn  raSaaee 
upon  the  fact  alone,  that  it  waa  to  a  peraoo  producing  the  depoeit  book,  the  deJandant 
could  not  beexcuaed;  it  mnat  appear  in  addition  that  there  waa  the  aKBictoa  of  at  leatt 
ordinary  care  and  diligence.  So  it  waa  held  In  Appleby  ▼.  Brie  Oo,  SaoUtgt  Bank,  tt  N. 
T.  12.  It  haa  made  nilea  aa  to  paymenta,  by  which  it  and  ita  onatomeraare  to  begovened, 
they  being  in  the  nature  of  an  agreement.  Id.  It  to  not  to  be  CTCuaed,  untU  It  baa 
ahown  that  It  uaed  its  beat  efforta,  called  for  under  the  droumafeanoea  of  the  ceae,  to  pre- 
vent fraud.  It  agreed  to  do  that  by  thoee  rulee.  It  to  true  that  the  plaintiff  bad  i^md 
to  the  rulea  alao,  and  that  a  part  of  them  la,  that  all  paymenta  made  to  panona  prodndBf 
the  depoeit  books  ahaU  be  deemed  good  and  valid  paymenta  to  depoaltora  rwpectlvt^y. 
He  to  to  be  held  to  have  agreed  to  It  however  in  vlaw  of  the  counter-agreement  of  thede- 
fendant,  that  It  would  uae  Ita  beat  efforta  to  prevent  fraud.  It  may  hold  the  depoaitor  lo 
one  part  of  the  rule,  but  it  muat  be  held  to  the  other.  •  •  •  Sothat  Ittocoaflnedfora 
Juatiflcatlon  of  the  payment,  to  the  operation  of  the  rale  that  all  paymenta  made  to  per- 
aona  producing  the  depoeit  booka  ahall  be  deemed  good  and  valid  paymenta  to  depoatton 
reepectively.  And  relying  upon  that,  it  muat  ahow  alao  that  It  need  Ita  beat  efforta  to  pre- 
vent fraud. 

"  Tlie  defendant  inatata  that  It  haa  ahown  thla,  and  that  it  ahould  have  been  ruled  aa 
matter  of  law  by  the  trial  court  that  It  had  done  eo ;  and  that  the  trial  court  waa  la  error 
In  aubmltting  any  queation  to  the  JU17. 

*'It  reliea  upon  SckoenwaUL  v.  Metropolitan  Saela^a  BonJ^  57  N.  Y.  4IS,  aa  a  conoinaife 
authority  upon  that  point. 

*'If  it  be  conceded  that  It  waa  ao  held  In  that  ceee,  we  think  that  the  ceaein  hand  todli- 
tinguiahable  therefkx>m.  In  that  caae  apedal  attention  to  not  given  to  the  clause  lo  the 
rulee,  that  the  eecretary  will  uae  hie  beet  efforte  to  prevent  fraud.  It  to  quite  likely,  tbat 
there  waa  In  the  Judgment  of  the  learned  court  no  need  to  notice  It.  Iteeema  from  the 
report,  that  the  algnature  to  the  order  preeented.  waa  very  much  like  the  genuine  algna- 
ture of  the  depoeltor  there;  that  the  plaintiff  herself  teetilled  that  ahe  did  not  know  If  it 
waa  or  not,  and  that  It  looked  like  her  handwriting ;  and  could  deny  that  It  sraa  her  algna- 
ture only  argumentattvely,  becauae  ahe  never  gave  any  one  a  paper  like  that.  The  teatl- 
mony  In  that  caae  will  bear  out  the  remark  of  the  learned  commiaaioner  who  delivered  the 
opinion:  *  I  do  not  diacover  that  there  waa  any  thing  In  the  nature  of  the  tranaactioBto 
Indicate  that  the  order  waa  a  forgery,  aa  upon  aomewhat  queationable  evidence  the  J1117 
has  found  *  But  I  am  compelled  to  aay,  that  there  are  eome  ezpreaalona  in  the  opinion  in 
that  caae,  with  which  I  cannot  agree.  For  loatance,  that  *  the  bcmk  had  the  right  Ut  make 
the  payment  it  did  on  the  simple  production  of  thepeaa  book.  *  Now  the  deiKMitor  there  wae 
a  female.  The  peraon  who  produced  tht  book  was  a  male.  Here  waa  a  fact  which  at  ooce 
notilled  the  bank  offlcera  that  it  waa  not  the  depoeltor  who  applied  for  payment.  It  can- 
not be,  that  In  auch  caae,  the  bank  ofilcera  Rhould  not  be  excited  to  auapidon,  and  called 
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to  the  exaralM  of  liMinliy  and  oaro.  Attboo^tliorawnann  orderfornionflgr,intiuKcue, 
the  opinion  donlM,  *tlintiftwata»nll  mntnrinl  to  tte  defendant  whether  II  wdb  n  forgotj 
ornoC'  The  periMi  prodndnff  the  book  was  plalnix  not  the  deporitor  named  In  it.  Thle 
vaoafeeteeUlnffforoare.  How  ww  care  to  be  ihownf  The  book  waa  not  a  negotiable 
Inetrament.  Thoosh  such  an  evidence  of  a  right  maj  be  aeelgnable  bj  deihr«7,  the  de- 
IHwy  anat  be  aooompanled  with  the  intent  to  Mslgn.  That  Intent  It  not  eetahllehed  bj 
the  poeiBeBlnn  of  the  book  merelj.  An  oflloer,  in  the  ezerclie  of  ordinaiy  eare»  would  or 
ihoold  In  moh  a  eaee  ask  for  tarther  eiidenoe  of  right  to  demand  pejment.  The 
oataial  end  ea^f  erldenoe  to  be  given  would  be  the  order  of  the  depoeltorupon  the  bank, 
for  the  pajment  of  money  to  the  holder  of  the  book.  So  when  an  order  ie  required,  or  ie 
pioduoed  with  the  book  withont  previoos  requirement,  it  Is  amaterial  thing,  whether  It  be 
fofged  or  not,  and  the  paring  egant  of  the  bank  Is  called  upon  to  ■omtlnlie,  and  oompere 
and  verify  It.  If  detected  aa  a  fmged  order.  It  Is  not  *  at  least  equal  to  no  order  at  all,* 
for  it  ie,  aa  a  forged  order,  a  oonclnslTe  proof  of  an  attempted  fraud,  which  the  bank  has 
proniaed  the  beet  efforts  to  prevent. 

'*I  do  not  say  that  the  result  reached  by  the  learned  oommlseloner  was  not  a  correct 
ooaupoD  the  fai^  of  that  case,  which  appear  much  stronger  to  sustain  him,  in  the  appeal 
book,  than  In  the  report  In  67  N.  T.  But  with  the  reasoning  aa  above  noticed  I  cannot 
acres.  The  odBcere  of  aaviags  banks,  acting  under  rules  such  as  those  shown  to  us  in 
thle  ease,  are  bound  to  the  ezerdae  of  care  and  dIUgence,  up  to  the  mark  which  Is  fixed 
for  the  bank  l^thoee  rules.  When  a  person  of  one  sex  produces  the  deposit  book  iesned 
to  one  of  another  sex.  It  should  airest  the  attention  and  excite  Inquiry.  It  will  be  entirely 
iocompadble  with  a  pretense  of  good  faith,  or  of  the  use  of  best  efforts  to  prevent  fraud, 
to  Meert.  that  a  payment  in  such  case  was  belleTed  to  be  to  the  depositor  personally,  and 
to  take  ahelter  behind  thedaose  in  the  rules,  that  a  payment  to  the  pereon  producing  the 
book  ehall  be  deemed  good  and  valid.  Payment  to  a  woman  producing  the  book  of  a  man 
without  an  assignment,  without  proof  of  deiivery,  without  an  order,  or  letter  of  admlnls- 
nation  or  teatamentary,  and  merely  upon  the  production  of  the  book.  Is  negligence  too 
gnai  to  be  Justified  or  exoussd.  Tha  defendant  perceived  this,  and  required  an  order  for 
the  moDoy.  It  did  not  rely  upon  the  poaseasion  of  the  book.  The  Inquiry  then  is,  was 
there  any  thing  In  the  appearance  of  the  order  which  should  have  excited  the  suspicion  of 
the  oOoers  of  the  defendant  and  Incited  to  further  effort  to  prerent  a  fkaudf  Or  rather, 
OD  this  blanch  of  the  case,  the  question  Is  narrower  than  that,  and  is :  was  there  in  the 
denature  such  want  of  likeness  to  the  signature  of  the  plalntifr  in  the  signature  book  as 
made  it  a  question  proper  to  be  submitted  to  the  jury  f  Itseemsthat  the  three  witnesses 
for  the  defendant,  all  agents  of  it,  all  more  or  less  ccmoemed  in  making  paymenta,  all 
itated  In  their  testimony  that  there  was  a  difference  In  the  signatures,  when  presented  to 
them  in  court.  Beeldesthat  the  ooort  had  opportunity  of  Inspecting  the  two  signatures 
and  f6nnlng  an  opinion  whether  there  was  so  much  or  so  little  room  for  doubt  of  genulne- 
I.  as  to  make  a  question  of  law  for  the  court  or  of  fact  for  the  Jury,  on  the  lisue  of  the 
of  care  1^  the  defendant.  Here  we  reach  the  principle  of  AppUbp  v.  Brie  Co. 
SavUtoB  Btmk,  9M  N.  Y.  12,  upon  which  the  defendant  mistakenly  relies.  Thers  the 
eoothad  refused  to  submit  the  question  of  the  negligence  of  the  defendant  to  the  Jury : 
and  the  plaintiff  was  the  appellant  on  bis  exception  thereto.  This  court  held,  that  It  was 
00  ths  appellant,  to  establish  that  error  waa  done  on  the  trial ,  and  that  he  failed  therein, 
faiaemnch  as  It  did  not  appear  that  the  difference  In  the  signature  waa  so  manifest  to  the 
trial  court  on  inspectlon,jw  to  i^ulre  that  question  to  be  submitted.  The  decision  was  put 
very  much  upon  the  ground,  that  this  court  did  not  have  the  benefit  which  the  trial  court 
had,  of  an  Inspection  of  the  signatures,  and  without  that  could  not  say  but  that  the  trial 
court  on  such  Inspection,  failed  to  diacover  such  difference  therein  as  would  sustain  an 
impotatloo  of  nei^lgence.  In  that  caae  too  the  person  presenting  the  book  was  a  male, 
•s  was  the  depositor ;  and  made  himself  the  signature,  in  presence  of  the  paying  agent, 
at  the  time  of  payment.  He  falsely  personated  the  depositor,  to  the  deception  of  the 
bank  oAcers.  Here  the  case  Is  different  in  all  respects.  The  trial  court,  having  Inspected 
the  signatures,  has  held  that  the  dilferance  in  them  waa  such,  as  that,  In  connection  with 
the  other  dronmstanoes  of  the  esse,  It  waa  proper  to  submit  to  the  Jury  the  question  of 
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Halbt  v.  Colcobd. 

(»M.  H.  7.) 
Wof — private — cbHmUion — d^maUon, 

An  ImpqpaMit  obiimetion  of  a  piivata  waj  bf  piMcription,bj  tlie  land-owner, 
maj  jiiatii;^  the  owner  of  the  waj  in  deviating  from  it  and  goings  over 
another  part  of  the  land. 

rpRESPASS  guars  etausum^  for  crossing  the  plaintiffs  field.  The 
J[  defendant  pleaded  that  the  plaintifl!  obstructed  the  defendant's 
private  way  of  prescription  on  the  plaintiff's  land,  making  it  impas- 
sable, and  the  defendant  thereupon  went  across  the  plaintiffs  land 
at  another  reasonable  and  proper  place.  The  court  denied  the 
plaintiff's  motion  to  reject  the  plea.    Verdict  for  defendant* 

Leaviit,  for  plaintiff. 

A.  B,  Hatch  and  John  Hatch,  for  defendant. 

Doe,  C.  J.  The  doctrines  of  reasonable  necessity,  reasonable 
care  and  reasonable  use  prevail  in  this  State  in  a  liberal  form,  on  a 
broad  basis  of  general  principle.  BrofOfi  v.  Cram,  1  N.  H.  169, 
172;  State  y.  Mliot,  11  id.  540;  Graves  y.  ShoHuck,  35  id.  257;  A. 
M.  Company  v.  Ooodals,  46  id.  53;  Clossan  ▼.  Morrisony  47  id.  482; 
Sterling  v.  Warden,  51  id.  217;  s.  c,  12  Am.  Rep.  80;  52  N.  H.  197; 
Aldrich  v.  Wright,  53  id.  398 ;  s.  c,  16  Am.  Bep.  339 ;  Brown  v. 
Collins,  53N.H.  442 ;  B.  0.,  16  Am.  Bep.  372,  n.;  Hoit  ▼.  Stratum 
MilU,  54  N.  H.  109,  116;  Jones  y.  Tovme,  58  id.  462, 465;  Oarland 
y.  Toione,  55  id.  55;  s.  c,  20  Am.  Bep.  164;  Oilman  v.  Laconia,  55 
K  H.  130  ;  Bowe  y.  Portsmouth,  56  id.  291;  Bassetty.  S.  M.  Com- 
pany,  43  id.  569;  Swett  y.  Cutts,  50  id.  439;  s.  c,  9  Am.  Bep.  276 ; 
Hayes  v.  WcMron,  44  N.  H.  580;  Vamey  v.  Manchester,  58  id.  430; 
8.  c,  42  Am.  Bep.  592. 

The  rights  of  necessity  are  a  part  of  the  common  law.  The 
necessity  is  generally  a  reasonable  one,  and  determined  by  the  appli- 
cation of  reason  to  the  circumstances  of  the  case,  and  not  prescribed 
as  an  arbitrary,  verbal  formula.  Daniels  v.  Brotan,  34  X.  H.  454, 
seems  to  be  in  conflict  with  the  qualified  right  of  partition  without 
legal  process,  vested  in  each  of  the  owners  of  such  common,  per- 
sonal property  as  is  justly  divisible  by  mere  mechanical  measure- 
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ment,  and  also  to  be  inconsistent  with  the  right  of  an  owner  to  use 
reasonable  force  in  taking  possession  of  his  property.  It  is  not 
apparent  on  what  ground  the  plaintiff  in  that  case  could  recover 
any  damages,  substantial  or  nominal,  unless  he  had  a  lien  of  which 
no  mention  is  made.  He  had  refused  to  join  in  a  division  of  the 
common  property,  had  denied  the  defendant's  title,  and  had  for- 
bidden his  taking  his  share  when  he  quit  the  plaintiffs  premises 
on  notice.  The  defendant  was  entitled  to  his  share  in  severalty. 
Cooley  Torts,  455.  It  was  assumed  in  the  decision  that  the  defend- 
ant eoald  not  lawfully  use  any  force  against  the  plaintiff,  and  that 
there  was  no  question  of  reasonable  necessity.  If  the  defendant 
could  not  have  partition  of  a  few  beans,  and  possession  of  his 
share  without  a  suit  in  chancery,  the  legal  vindication  of  his  right 
was  practically  worse  for  him  than  any  possible  violation  of  it. 

The  only  legal  remedy  is  often  more  injurious  to  the  sufferer 
than  the  wrong  done  by  the  other  party.     Sometimes  this  result  is 
naturally  unavoidable,  and  sometimes,  for  prudential  reasons,  the 
law  TegardB  it  as  reasonably  necessary.     But  there  is  in  the  law  a 
doctrine  of  reasonably  necessary  remedy,  as  well  as  a  doctrine  of 
reasonably  necessary  right.     The  ground  on  which  co-tenancy  is 
severed  in  equity  is  the  inefficiency  of  a  suit  at  law.     And  a 
ground  on  which,  in  many  cases,  the  law  allows  a  remedy  without 
legal  process  or  judicial  procedure,  is  the  inadequacy  of  such  pro* 
cess  and  procedure.     The  law  adopts  the  natural  right  of  self- 
defense,  because  it  considers  the  future  process  of  law  an  inadequate 
remedy  for  present  injuries  accompanied  with  force.     It  adopts  the 
natural  right  of  recapturing  property,  real  and  personal,  by  the 
mere  act  of  the  party  injured,  because  legal  process  may  be  an  in- 
adequate remedy.     It  adopts  the  natural  right  of  abating  nuisances 
by  the  mere  act  of  the  party  injured,  because  he  cannot  reasonably 
be  required  to  wait  for  the  slow  progress  of  the  ordinary  forms  of 
justice.     3  Bl.  Com.  3-6;   Cooley  Torts,  45-58.    These  personal 
remedies  are  instances  of  the  application  of  the  rule  of  reasonable 
necessity.    The  division  of  common  property  in  some  cases,  by  the 
mere  act  of  one  of  the  owners  taking  his  share  is  another  instance. 
A  stone  wall  built  by  the  plaintiff  across  the  defendant's  way 
would  be  a  nuisance  which  the  defendant  could  lawfully  abate  by 
moving  the  stones  out  of  the  way,  although  he  might  not  be  able 
reasonably  to  do  himself  this  private  and  summary  justice  without 
going  out  of  the  way  into  the  plaintiff's  field  and  doing  more  dam- 
VoL.  XLVII  —  23 
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age  there  than  he  would  by  going  round  the  obstruction.  The 
remedy  of  abatement  is  not  given  him  by  a  legislative  or  judicial 
enactment^  ancient  or  modem,  but  is  a  natural  right  which  no 
branch  of  the  government  has  taken  from  him.  It  would  be  one 
of  his  remedies  if  such  a  case  had  not  previously  arisen,  and  the 
law  of  the  subject  had  never  been  declared.  And  as  an  erroneous 
judicial  declaration  of  the  law  is  judicial  legislation,  and  courfs  in 
their  judicial  capacity  had  no  more  authority  to  legislate  in  former 
times  than  they  have  now,  if  they  had  always  denied  the  remedy 
of  abatement  this  defendant  would  nevertheless  have  been  entitled 
to  it,  because  it  is  a  reasonably  necessary  remedy  in  such  cases  as 
his,  and  a  correct  declaration  of  the  law  in  his  case  would  have  no 
unjust  retrospective  effect.  The  defendant  could  lawfully  go  round 
the  nuisance  and  out  of  the  way,  doing  no  unreasonable  damage, 
because  such  deviation,  like  an  abatement  of  the  nuisance,  was  a 
remedy  of  necessity.  When  the  plaintiff  removes  the  obstruction 
and  makes  the  way  passable,  the  necessity  of  the  defendant's  going 
out  of  the  way  will  cease  {State  v.  Northumberland,  44  N.  H.  628, 
631,  632) ;  but  there  is  no  reasonable  necessity  for  leaving  the  de- 
fendant to  the  inadequate  remedies  of  his  own  removal  of  the 
obstruction  and  a  suit  for  damages.  In  many  cases,  on  account  of 
the  legal  estimation  of  human  life  and  the  requirements  of  peace 
and  order,  injured  persons  must  suffer  from  the  irrecoverable 
expense  or  other  inutility  or  inadequacy  of  their  lawful  redress. 
But  the  fundamental  principle  of  such  natural,  immediate  and 
adequate  remedy  as  can  be  justly  and  safely  allowed  without  legal 
process,  gave  the  defendant  such  partial  relief  as  he  could  reason- 
ably obtain  by  going  round  the  plaintiffs  obstruction.  The  motion 
to  reject  the  brief  statement  was  rightly  denied. 

Judgment  on  the  vordieL 
FosTU,  J.,  did  not  sit;  the  others  concurred. 
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Lftbrle  y.  Maadwator. 

Labbib  y.  Manchbstbb. 

(jBQN.  H.  1».) 

MunMpai  eorparaHan'^  health  oj/han  $mphifing  nwrm$. 

Whin  hMlth  offloen  of  a  dtj  Are  empowered  to  remoTe  penoni  Infected 
with  gnudl-pox  and  helpless,  to  a  pest-honae,  thej  have  implied  aathoritj 
to  emploj  nnifles  for  them  at  the  expense  of  the  dtj. 

ASSUMPSIT  for  labor.     The  opinion  states  the  point    The 
plaintiff  had  judgment  below. 

Morrison  dk  BartloU    for  plaintiff,  cited  Fartntngton  ▼.  JoneOf 
36  N.  H.  271. 

PaUon,  for  defendants,  cited  WUkinoon  ▼.  Albany,  28  N.  H.  9  ; 
Melniire  v.  Pembroke,  53  id.  462. 

Allbk,  J.  The  health  officers  may  remove  any  person  infected 
with  the  small-pox,  the  malignant  cholera,  or  other  malignant 
pestilential  disease,  to  some  suitable  honse,  to  be  by  them  provided 
for  that  purpose,  if  it  can  be  done  without  endangering  the  life  of 
fach  person,  and  make  such  regulations  respecting  such  house,  and 
for  preventing  unnecessary  communication  with  such  persons  or 
their  attendants,  as  they  may  think  proper ;  and  if  any  person  shall 
willfully  violate  the  same  he  shall  forfeit  $50,  to  be  recovered  by 
such  h^th  officers  in  the  name  of  the  town.   Oen.  Stat.,  ch.l02,  §  2. 

This  statute  authorized  the  defendants'  health  officers  to  remove 
to  their  pest-house,  provided  for  the  purpose,  the  members  of  the 
Labrie  Jhmily,  infected  with  small- pox.  The  reason  of  the  law,  and 
of  the  defendants'  action  under  it,  was  not  that  the  victims  of 
the  disease  were  paupers  in  need  of  assistance,  nor  that  the 
defendants  or  their  health  officers  owed  them  the  duty  of  caring  for 
or  curing  them,  but  that  the  public  required  protection  against 
the  spread  of  an  infectious  disease.  Farmington  v.  Jones,  36  N.  H. 
271t  272,  273.  The  authority  to  provide  a  suitable  house,  confine 
infected  persons  within  it,  and  make  reasonable  regulations  to  pre- 
vent commimication  with  the  occupants,  carried  with  it  the  authority 
to  take  necessary  measures  for  carrying  into  effect  the  regulations 
established  by  them,  and  to  make  the  defendants  liable  for  the  neces- 
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saiy  expense.  Having  power  to  compel  the  confinement  of  infected 
peiBons  and  prevent  their  communication  with  others,  and  having 
exercised  that  power,  it  became  their  duty  to  provide  for  the  wants 
of  those  confined  there.  They  could  not  shut  them  out  from  com- 
munication with  their  friends  and  with  the  world,  and  deprive  them 
of  any  means  of  obtaining  assistance,  and  at  the  same  time  lawfully 
withhold  necessary  support  and  care.  They  could  not  establish  a 
hospital  without  ordinary  hospital  accommodations,  and  they  could 
not  make  the  hospital  a  place  of  involuntary  confinement  and  escape 
the  duty  of  supplying  the  reasonable  wants  of  those,  who  by  con- 
finement and  seclusion,  were  prevented  from  applying  to  any  one 
else  for  relief.  They  could  not  furnish  relief  against  the  will  of 
those  confined,  and  afterward  recover  the  expense  of  them,  or  of 
those  liable  in  law  to  support  them.  Farminffion  v.  Janes,  supra. 
If  the  health  officers  were  obliged  by  law  to  confine  persons  infected 
with  dangerous  diseases,  and  it  was  their  duty  to  nurse  and  support 
them,  and  they  could  not  recover  the  reasonable  expense  from  them 
or  from  their  guardians,  they  would  be  romediless,  unless  they  could 
charge  the  expense  upon  the  city.  The  law  does  not  requiro  the 
performance  of  a  duty,  and  at  the  same  time  withhold  the  means 
reasonably  necessary  for  its  performance. 

In  Wilkinson  v.  Albany,  28  N.  H.  9,  and  Mclniire  v.  Pembroke, 
53  id.  462,  it  did  not  appear  that  the  physicians'  services,  for  which 
the  towns  were  sought  to  be  charged,  were  bestowed  upon  persons 
confined  in  a  pest-house  under  regulations  of  the  health  officers, 
which  barred  them  from  obtaining  assistance  for  themselves.  It 
was  not  denied  in  either  of  the  cases,  that  a  municipal  corporation 
would  be  liable  for  the  reasonable  care,  nursing,  and  support  of 
infected  persons  involuntarily  confined  by  the  proper  authorities 
in  a  pest*house  or  small-pox  hospital,  lawfully  provided  for  the 
purpose  of  preventing  the  spread  of  a  malignant,  pestilential 
disease.  The  plaintiff  was  entitled  to  recover  of  tbe  defendants  the 
reasonable  value  of  her  services. 

Bxeepiions  overruled. 

BnrQHAM,  Staklbt,  Sxixh  and  Olabx^  JJ«,  did  not  dt ;  tlM 
others  coDcnned* 
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CoBooid  and  Portmioath  Bailioad  ▼.  F<lnHdth. 


OoirOOBD  AKD   POBSMOUTH  RaILBOAD  Y.  FoBSAITH. 

9QN.fL]».) 
BaOroad—diKrimifuaian  in  freight. 


A  nOnad  oompanj  la  not  bonnd  to  oany  large  and  amall  qnantltifls  of  the 
nine  kind  of  merehandiae  between  the  eame  polnta  at  the  eame  price.* 

ASSUMPSIT  for  freight     The  head-note  and  opinion  show  the 
point. 

FMow9y  for  phuntiffs. 

Hakik,  for  defendants. 

Allek,  J.     The  statnte  requires  that  **  the  rates  shall  be  the  same 

for  all  persons  and  for  like  descriptions  of  freight  between  the  same 

points/'  and  that  all  persons  shall  have  reasonable  and  equal  terms, 

facilities  and  accommodations  for  the  transportation  of  themselyes, 

their  agents  and  seryants,  and  of  any  merchandise  and  other  prop- 

ertjy  upon  any  railroad  owned  or  operated  in  this  State.  Oen.  Stat. 

ch.  149,  §  2  ;  Gten.  Laws,  ch.  163,  §  2.  This  statute,  as  was  decided 

in  McDuffee  t.  Bailraad,  52  N.  H.  430,  457 ;  s.  c,  18  Am.  Bep. 

72,  is  in    general  a  declaration  of  the  common-law  doctrine  of 

leasonable  compensation,  and  no  construction  which  establishes  an 

arbitrary  role  inconsistent  with  reasonable  equality  in  rates  can  be 

giren  to  the  statute.  Absolute  equality  in  the  price  rate  per  ton  for 

the  carriage  of  all  merchandise  of  the  same  description,  over  equal 

distances,  is  not  required,  but  a  price  rate  which  shall  be  reasonably 

equal  for  alL     By  enacting  that  *'  the  rates  shall  be  the  same  for  all 

persons,  and  for  like  descriptions  of  freight  between  the  same 

points,"  the  legislature  could  not  ha?e  intended  an  equality  that  is 

absolute,  fixed  and  unvarying,  if  such  equality  is  unreasonable.  To 

find  the  true  construction  of  the  statute,  and  the  correct  meaning 

of  the  terms  used,  the  whole  section  must  be  considered  together. 

The  first  clause,  requiring  that  the  rates  shall  be  the  same,  is 

illustrated  and  explained  by  the  second  clause,  requiring  that  ^'all 

persons  shall  have  reasonable  and  equal  terms,"  etc.  Taken  together, 

it  is  plain  that  no  arbitrary  rule  of  absolute  equality,  but  one  of 

reasonable  and  just  equality,  was  intended      By  the  fifth  section  of 

the  same  chapter  the  amount  of  passenger  travel  is  recognized  as 

•SeeBoffany.  Aften  (9  Lea,  609),  «  Am.  Bep.  OM. 
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an  element  in  the  question  of  reasonable  compensation  for  passenger 
transportation,  and  it  is  no  less  material  in  freight  than  in  pas- 
senger carriage.  It  cannot  be  presumed  that  the  legislature  intended 
that  section  two  should  be  in  conflict  with  the  common-hiw  doctrine 
of  section  five,  nor  that  the  first  part  of  section  two  should  be  at 
Tariance  with  the  rest  of  that  section.  And  it  has  been  decided  that 
the  stde  of  tickets  to  passengers  before  entering  the  cars,  at  a  price 
less  than  that  required  of  those  who  afterward  pay,  is  not  an  un- 
reasonable discrimination  against  the  latter.  Htlliard  y.  Oaold, 
34  N.  H.  230. 

The  terms  of  the  statute  must  receive  the  interpretation  which 
long  established  usage  and  the  custom  of  the  commercial  world 
haye  given  them.  That  custom,  in  all  branches  of  business,  always 
has  been,  and  is,  to  move,  care  for,  and  sell  a  large  amount  of  a 
given  commodity,  in  one  parcel  or  in  a  given  time,  at  a  less  price 
rate  per  pound,  yard,  or  ton,  than  a  smaller  quantity  of  the  same 
commodity,  distributed  in  many  and  smaller  parcels,  at  different 
times.  The  expense  of  handling,  carrying,  and  storing  the  smaller 
amount  is  much  greater,  pro  rata,  than  that  of  the  same  operations 
upon  the  larger  amount  in  one  body,  and  a  discrimination  in  favor 
of  the  larger  dealers  is  not  inequality,  but  reasonable  equality.  By 
any  other  construction  the  statute  would  defeat  itself ;  for  taking 
into  account  the  lessened  expense,  pro  rata,  for  transporting  the 
greater  amount  of  property  in  a  single  body  or  in  a  given  time,  the 
carrier  would,  by  absolute  equality  of  rates  for  all  cases,  receive  a 
greater  price  rate  for  carrying  the  larger  quantity  than  the  smaller, 
and  thereby  make  an  unjust  discrimination  against  the  person 
transporting  the  larger  quantity  of  goods.  Unreasonable  equality 
is  inequality. 

The  regulation  of  the  plaintiffs,  demanding  a  greater  rate  for  the 
carriage  of  the  defendants'  goods  than  for  the  carriage  of  the  gooda 
of  other  persons  who  furnished  a  larger  amount  than  the  defendants 
in  a  given  time,  was  not  unequal  nor  unlawful,  unless  it  was  an 
unreasonable  discrimination  against  the  defendants.  What  is 
reasonable  equality  in  the  rates  for  the  carriage  of  merchandise  of 
the  same  description  between  the  same  points,  and  whether  or  not 
the  rates  established  and  demanded  of  the  defendants  were  reason- 
ably equal,  are  questions  of  facts,  to  be  found  on  all  the  circum- 
stances of  the  case  at  the  trial  term.  Case  discharged. 

Stanley  and  Bikgham,  JJ.,  did  not  sit;  the  others  concurred. 
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Barnes  v.  Ounpbell. 


Babkiss  y.  Oampbbll« 

(WN.  H.  IS8.) 

lAM — fiMMp^per  — ju^miealion, 
A  f^M  chmrge  of  crime  is  not  privileged  because  pablished  in  a  newspaper. 

LYKSLu     The  opinion  states  the  point.     Motion  to  rtrike  out 
plea. 

SuOoway  &  Topliff,  for  plaintiff. 

0.  R.  Morrison  and  Osgood,  for  defendants. 

Smith^  J.  Matter  in  justification  must  be  pleaded.  But  according 
to  some  decisions  matter  in  excuse  may  be  given  in  evidence  under 
tlie  general  issue,  or  be  pleaded.     Siaie  v.  Bumham,  9  N.  H.  34,  43, 
aud  authorities  cited;  31  Am.  Dec.  217;  Carpenler  v.  Bailey y  53  id. 
590.    In  this  view  of  the  case  it  is  perhaps  immaterial  whether  or 
not  the  brief  statement  is  defective.     But  treating  the  brief  state- 
ment and  the  motion  to  reject  it  as  intended  to  raise  the  question 
whether  the  brief  statement  sets  forth  a  defense,  we  are  of  opinion 
that  it  does  not.     The  defendants  probably  intended  to  set  out  the 
oxcuse  of  a  lawful  occasion,  good  faith,  proper  purpose,  and  belief 
and  probable  cause  to  believe  that  the  publication  was  true.     They 
laid  stress  upon  their  business  of  publishing  a  newspaper.    But 
professional  publishers  of  news  are  not  exempt  as  a  privileged  class 
from  the  consequences  of  damage  done  by  their  false  news.    Their 
communications  are  not  privileged  merely  because  made  in  a  public 
jonmaL     They  have  the  same  right  to  give  information  that  others 
have  and  no  more.     Smart  v.  Blanchard,  42  N.  H.  137, 151;  Palmer 
Y.  Concord,  48  id.  211, 216  ;  Sheckelly.  Jackson,  10  Gush.  25.     The 
occasion  of  the  defendants'  publishing  a  false  charge  of  crime  against 
the  plaintiff  was  not  lawful,  if  the  end  to  be  attained  was  not  to  give 
useful  information  to  the  community  of  a  fact  of  which  the  commun- 
ity had  a  right  to  be  and  ought  to  be  informed,  in  order  that  they 
might  act  upon  such  information.     State  v.  Bumham,  9  X.  H.  34, 
41,42;   31  Am.  Dec.  217;   Palmer  v.  Concord,  48  N.   H..  211, 
217;  Carpenter  Y.  Bailey,  53  id.  590  ;  s.  c,  56  id.  283.     The  de- 
fendants do  not  state  facts  that  would  constitute  a  lawful  occasion. 
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They  make  a  loose  aTerment  of  their  general  duty  to  give  their 
readers  such  news  as  they  (the  defendants)  might  properly  judge 
to  be  of  interest  and  yalue  to  the  community.  This  should  be 
struck  out  of  the  record  as  insufficient  and  misleading.  It  is  in 
effect  an  intimation  that  they  published  the  libel  in  the  usual  course 
of  their  business,  and  is  calculated  to  give  the  jury  the  erroneous 
impression  that  the  defendants'  judgment  of  the  propriety  of  the 
publication  is  evidence  of  the  lawfulness  of  the  occasion.  The  de- 
fendants' general  business  of  publishing  interesting  and  valuable 
news  was  not  of  itself  a  lawful  occasion  for  publishing  this  particu- 
lar, false  and  criminal  charge  against  the  plaintiff.  It  will  be  for 
the  jury  to  say  what  weight  the  defendants'  business  has  as  evi- 
dence on  the  question  of  malice.  But  however  high  the  defendants' 
vocation,  and  however  interesting  and  valuable  the  truth  which 
they  undertake  to  give  their  readers,  their  ordinary  and  habitual 
calling  is  no  excuse  for  assailing  the  plaintiff's  character  with  this 
false  charge  of  crime.  They  must  show  specific  facts  constituting  a 
lawful  occasion  in  this  particular  instance,  as  if  this  false  charge  had 
been  the  only  thing  they  ever  published.  They  allege  nothing  of 
that  kind.  They  do  not  state  that  the  community  bad  any  interest 
which  would  have  been  protected  or  promoted  by  the  publication 
complained  of  if  it  had  been  true,  or  had  a  right  to  be  or  ought  to 
be  informed  of  the  subject-matter  of  it  in  order  that  they  might 
act  upon  correct  information  of  it,  or  that  the  information  given 
would  have  been  practically  useful  to  anybody  if  it  had  been  true. 
This  is  the  substance  of  a  lawful  occasion.  The  brief  statement 
contains  no  specification  on  this  point. 

IfoHonjfranML 
Stavlbt,  J.f  did  not  sit ;  the  others  concurred. 


Olcott  v.  Thompsok. 

(BO  N.  H.  lii.) 
Bcumnent  ^r69&rwir-- changing  firm  of  eo9$r^ 

Under  a  preseriptive  easement  of  an  aquedact  and  reoervoir,  the  laad-owner 
in  improving  hie  gronnde  maj  change  the  form  of  the  cover  of  the  reeer- 
voir,  doing  no  injury  to  the  proprietors  of  the  reeervoir.    {Sm  note  p.  188.) 
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ASSUMPSIT,  for  plaintiff's  share  of  a  brick  building  erected 
and  nsed  for  a  coyer  of  an  aqnednot  reserroir,  and  de- 
stroyed by  defendant,  a  co-tenant  with  the  plaintiff.  Verdict  for 
phuntifl. 

Parker  and  Waitey  for  defendant. 

CMbjf  and  Oushingy  for  plaintiff. 

DoSy  0.  J.  One  co-tenant  of  real  estate  may  recorer,  in  an 
action  of  assumpsit  against  another,  for  his  share  of  any  trees, 
fixtures  or  other  part  of  the  estate  destroyed,  seyered,  or  carried 
away  by  such  other.  Oen.  Stat.,  chap.  201,  §  3.  This  statute 
amends  the  common  law  by  allowing  one  co-tenant  of  real  estate  to 
maintain  assumpsit  against  another  for  certain  common-law  torts. 
It  giyes  not  a  new  right  but  a  new  remedy.  In  an  action  brought 
upon  this  statute,  the  plaintiff  must  allege  and  prove  that  he  is  a 
co-tenant  of  real  estate  with  the  defendant.  The  plaintiff  complains 
that  the  defendant  destroyed  the  coyer  of  a  reservoir.  The  declar- 
ation describes  the  reservoir  and  its  cover  as  situated  on  a  cctrtain 
tract  of  land,  but  does  not  allege  that  either  the  reservoir  or  its 
cover  is  real  estate.  It  says  the  reservoir  is  a  water  fountain,  but 
does  not  say  whether  it  is  above  or  below  the  surface  of  the  earth, 
how  it  is  connected  with  the  ground,  of  what  material  it  is  made, 
how  it  is  filled,  by  what  right  it  is  on  the  land,  or  that  the  plaintiff 
is  an  owner  of  the  land.  For  aught  that  appears  in  the  declaration 
the  reservoir  and  cover  may  be  personal  property ;  and  if  the  reser- 
voir were  real  estate  the  cover  might  be  personal  Dame  v.  Dame, 
38  N.  H.  429  ;  8.  c,  43  id.  37 ;  3  Kent  Com.  401,  note  e. 

The  evidence  tends  to  show  that  the  plaintiff,  the  defendant  and 
seven  others,  are  proprietors  of  an  aqueduct ;  that  the  reservoir  and 
its  cover  were  their  common  property,  and  a  part  of  their  aqueduct 
on  the  defendant's  land ;  and  that  the  right  of  all  the  aqueduct 
proprietors,  except  the  defendant,  to  keep  aqueduct  materials,  in- 
cluding the  reservoir  and  its  cover,  on  the  defendant's  land,  is  a 
part  of  their  aqueduct  easement  in  his  land,  where  the  cover  had 
stood  about  forty  years,  and  been  under  the  control  of  the  propri- 
etors, one  of  them,  Kimball,  having  the  care  of  it  and  keeping  the 
key.  The  easement  of  the  defendant's  eight  associates  is  a  pre- 
scriptive right  to  draw  water  from  his  land,  and  to  do  no  more 
there  than  is  reasonably  necessary  for  the  maintenance  and  use  of 
Vol.  XLVIT  —  24 
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the  aqnedact  They  have  no  title  to  the  soil,  bat  they  have  a  right 
to  maixitain  the  aqueduct  there.  Their  prescriptive  eaaement  is  by 
a  pr^umed  grant.  Wallace  ▼.  Fletcher,  30  N.  H.  434.  The  pre- 
sumed grant  is  of  an  aqueduct  privilege^  including  authority  to  do 
what  is  reasonably  necessary  for  its  enjoyment.  Their  right  to 
keep  the  reservoir  covered  is  not  independent,  but  a  mere  incident 
of  the  aqueduct,  and  part  of  the  easement.  If  they  abandoned 
the  aqueduct,  they  would  not  retain  a  legal  power  of  covering  the 
reservoir. , 

The  nature  and  extent  of  the  prescriptive  right  are  measured  by 
the  adverse  and  undisturbed  use,  which  is  conclusive  evidence  of 
the  terms  of  the  presumed  grant.  The  presumption  raised  by  the 
use  is,  that  the  owner  of  the  servient  tenement  and  the  owner  of 
the  dominant  tenement  bound  themselves  by  an  agreement  as  to  the 
essentials  of  an  easement  conveyed  by  the  former  to  the  latter,  and 
that  neither  bound  himself  to  abstain  from  changes  in  his  own 
tenement  not  detrimental  to  the  other.  3  Kent  Com.  443.  Such 
would  have  been  their  understanding  and  agreement,  shown  by  the 
express,  terms  or  legal  construction  of  the  grant,  if  there  had  been 
a  grant ;  and  the  use  has  no  more  effect  iJian  the  grant  which  it 
proves.  From  the  use  a  grant  is  inferred  contrary  to  the  fact,  by 
a  legal  fiction,  for  the  repose  of  the  easement  title  so  long  asserted 
and  enjoyed,  and  not  for  the  repression  of  improvement  and  in- 
dustrial enterprise  which  the  law  favors.  KUtredge  v.  Woods,  3  N. 
H.  503, 505  ;  44  Am.  Dec.  393  ;  Conner  v.  Ooffin,  23  N.  H.  538,  541 ; 
Needham  v.  AUuon,  24  id.  355,  358 ;  Sawyer  v.  Twise,  26  id.  345; 
Plumer  v.  Plumer,  30  id.  558,  568 ;  Wadleigh  v.  Janvrin,  41  id. 
503,  514 ;  Brown  v.  Collins,  53  id.  442,  448,  450 ;  8.  c,  16  Am. 
Eep.  372. 

There  is  no  presumed  grant  of  a  right  to  exercise  the  easement 
in  an  unnecessary  and  unreasonable  manner.  Washburn  Basements, 
82.  The  right  of  the  easement  owner  and  the  right  of  the  land- 
owner are  not  absolute,  irrelative  and  uncontrolled,  but  are  so  lim- 
ited, each  by  the  other,  that  there  may  be  a  due  and  reasonable  en- 
joyment of  both.  The  forms  and  materials  of  the  reservoir  cover 
and  water-pipes  are  restricted,  not  by  those  heretofore  used,  but 
by  the  reasonable  necessity  of  the  case.  The  substance  of  the  ease- 
ment is  shown  by  the  usage ;  but  the  form  of  the  cover  is  a  ques- 
tion of  reasonable  necessity.  And  in  determining  that  question, 
the  rights  of  the  defendant,  as  the  owner  of  the  land,  are  to  be 
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ooDsiderecU  &&  ^^U  &&  the  rights  of  the  owners  of  the  easement.  He 
cannot  oompel  them  to  adopt  a  form  unreasonably  inconyenient ;  and 
they  cannot  compel  him  to  submit  to  the  disfigurement  of  his  grounds 
by  a  structure  unreasonably  unsightly  and  repulsive.  The  form  may 
be  a  matter  of  great  consequence  to  him,  and  of  no  interest  to  them. 

The  defendant's  evidence  tends  to  prove  that  some  proposed 
changes  in  his  buildings  made  the  removal  of  the  reservoir  cover 
necessary,  and  that  he  removed  it  with  the  intention  of  replacing 
it  with  another  of  a  different  form,  but  equally  useful.  One  of  his 
defenses  is,  that  he  intended  at  his  own  expense  to  put  on  a  new 
cover  as  good  as  the  old,  without  injury  to  the  aqueduct  proprie- 
tors, of  whom  he  was  one,  and  that  the  only  injury  the  other  pro- 
prietors suffered  they  inflicted  upon  themselves,  by  obtaining  an 
injunction  against  the  execution  of  his  design,  and  by  unneces- 
sarily rebuilding  the  cover,  which,  if  they  had  not  prevented,  he 
would  have  rebuilt  without  cost  to  them.  No  reason  appears  for 
not  allowing  him  to  improve  his  premises,  in  matters  of  conven- 
ience or  ornament^  by  giving  the  reservoir  a  more  shapely  cover, 
without  damage  to  the  other  aqueduct  proprietors.  He  acted  un- 
wisely in  entering  upon  the  work  without  consulting  the  other  par- 
ties in  interest ;  and  the  whole  controversy  may  have  grown  out  of 
a  misunderstanding  caused  by  his  indiscretion.  They  may  have 
supposed  he  intended  to  leave  the  reservoir  uncovered,  or  unsuita- 
bly covered.  They  might  have  made  no  objection  to  his  unob- 
jectionable reconstruction,  if  they  had  understood  it.  Although 
not  bound,  in  a  certain  strict  legal  sense,  to  inform  them,  and  ask 
their  consent,  he  may  have  willfully  or  negligently  excited  their 
fears,  and  provoked  litigation,  by  withholding .  his  satisfactory  ex- 
planation; and  this  may  be  a  subject  of  consideration,  on  the  final 
equMt^ie  question  ()f  costs,  even  if  he  prevails  on  the  legal  issue. 

We  think  there  is  error  in  the  charge  that  he  could  not  remove 
the  cover  without  the  consent  of  the  other  aqueduct  proprietors, 
unless  it  were  unfit  for  the  aqueduct  purpose.  In  a  different  form, 
it  might  not  be  less  fit  for  that  purpose;  and  although,  if  the  land- 
owner's interest  was  disregarded,  the  old  form  might  be  fit  for  that 
purpose,  his  proposed  alteration  might  be  an  exercise  of  his  right 
of  keeping  the  form  within  a  use  of  his  land  reasonably  necessary 
for  the  aqueduct  privilege.  No  lapse  of  time  could  bar  an  im- 
provement of  his  servient  estate  that  would  work  no  harm  to  the 
dominant  estates  of  his  neighbors. 
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If  thifi  land-owner's  defense  is  not  saccessfol  at  the  next  trial, 
the  defendant  may  contend  that  as  one  of  the  aqueduct  proprietors 
he  could  rightfully  remove  the  cover,  and  build  another  eqoaUy 
convenient  and  valuable  for  the  aqueduct  purpose  of  his  associates 
and  himself.  Oubiit  v.  Forier,  8  B.  &  C.  257;  2  Saund.  PI.  A;  Ev. 
1133  ;  1  Ohitty  PL  79, 179 ;  Doe  v.  Morretty  Smith  (N.  H.),  255, 
259.  It  does  not  appear  that  the  right  of  the  defendant*  as  one  of 
those  proprietors,  to  determine  the  form  of  the  cover,  is  inferior  to 
that  of  the  plaintiff. 

Verdict  mi  aside. 

Allbk,  J.,  did  not  sit ;  the  others  concurred. 


NOTB  BT  TBB  Bbpobtbb.  — In  XtuMrdl^t  oaso,  4  Bep.  86,  It 'wis  held  that  a  foUlns  mfll 
might  he  changed  to  a  com  mllL  It  was  there  aaid:  "  So  if  a  man  have  eatovera,  eiliier 
1^  grant  or  prescription,  to  his  houae,  although  he  alter  the  rooma  and.  ehamhera  of  hia 
house,  as  to  make  a  parlor  where  It  was  the  hall,  or  the  hall  where  the  pailor  waa,  and 
the  like  alterations  of  qualities,  and  not  of  the  house  itself,  and  without  wM*»g  oew 
chlmneys,  by  which  no  prejudice  doth  accrue  to  the  owner  of  the  wood,  it  is  not  destwy- 
ing  of  the  prescription .  And  althou^^  he  build  new  chimneys  or  maketh  a  new  addition 
to  his  old  house,  by  that  he  shall  not  lose  his  prescription,  but  he  cannot  imply  or  spend  any 
of  the  estorers  In  the  new  chinmeys,  or  In  the  part  newly  added.  The  aame  law  of  con- 
duits and  water-plpee  and  the  like."  See  Biehoardaon  r .  Olemenis,  9  Penn.  8k  HOB ;  a.  o., 
88  Am.  Rep.  784. 

But  neither  the  place  nor  the  manner  of  exercise  may  be  changed.  (Mhanlk  t.  Lahs 
SMors,  etc.,  12.  Go.,  71 N.  T.  194:  a.o.,  97  Am.  Bep.  89;  J0iNiiHr0Meal I«iitJh«rcM flf .  JMn^ 
Orphan  Home  t.  Buffaio  HvdrauUc  An'n,  64 N.  T.  661 . 


BiGHARDS  y.  Hubbard. 

(B9N.  H  158.) 
EiBecuUon — wempUon —  toch, 

Whethor  ft phjiloaa^  wagon  and  hameM  are  "tools of  hii 
empt   from  attachment,  is  a  mixed  qaeationof  law  and  Iket     ( Aw  IM^ 
p,  190.) 

■p  EPLEVIN.     The  opinion  shows  the  point 

Parker y  for  plaintiff. 

OoJhyy  for  defendant. 

Foster,  J.    A  buggy  wagon  and  harness  not  being  ''tools"  of 
a  physician's  occupation,  in  the  strictest  sense  of  that  term,  the 
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principal  question  in  this  case  is  :  Were  they  reasonably  necessary 
as  tools  for  the  plaintiff  to  use  in  prosecuting  his  business  ? 
Parshley  v.  Oreeny  58  N.  H.  271 ;  Somers  v.  Emerson,  id.  48 ; 
Gen.  Laws^  ch.  22^  §  2. 

The  court  cannot  say^  as  a  matter  of  law^  that  a  wagon  or  a  har- 
ness is  a  tool  of  a  physician's  calling,  and  so  exempt  to  all  physi- 
cians; nor  can  they  say  that  it  is  not  such  a  tool.  The  most  that 
cau  be  said,  as  a  matter  of  law,  is  that  it  may  be  a  tool  of  his  pro- 
fession, if  in  the  particular  case  it  is  reasonably  necessary  for  him 
to  use  it  as  a  tool.  If  it  should  appear  that  his  practice  was  con- 
fined to  his  office;  or  that  he  was  a  physician  or  surgeon  in  a  hos- 
pital, attending  to  no  cases  outside  of  the  institution,  or  that  he 
was  a  surgeon  on  ship-board,  or  that  he  went  on  foot,  or  on  horse- 
back, or  on  the  cars,  to  yisit  his  patients,  a  wagon  and  harness 
would  not  be  exempt  under  our  statute,  because  they  would  be  of 
no  use  to  him  as  tools  in  his  practice.  They  might  be  of  use  to 
him  in  other  respects,  as  in  going  to  church,  or  in  carrying  his 
children  to  school,  or  in  visiting  friends,  or  as  a  means  of  recrea- 
tion and  pleasure ;  but  these  uses  are  manifestly  not  within  the 
Intimate  scope  of  the  technical  duty  of  a  physician.  Not  coming 
within  the  strict  definition  of  the  term  tools,  and  not  being  reason- 
ably necessary  as  tools  for  him  in  his  practice  of  his  profession, 
they  would  not  be  tools  within  the  meaning  of  the  statute,  and  so, 
would  not  be  exempt  as  such.  But  if  it  should  be  found  that  the 
physician  claiming  the  exemption  could  not  practice  his  profession 
with  reasonable  success  without  a  team  with  which  to  visit  his 
patients ;  that  he  was  located  in  a  country  town,  for  example, 
where  it  was  necessary  for  him  to  ride  a  large  part  of  the  time  in 
order  to  accomplish  any  thing  professionally,  a  wagon  and  liamess 
might  properly  be  found  to  be  reasonably  necessary  for  him  as  tools 
of  his  occupation.  But  the  finding  would  be  one  of  fact,  so  far  as 
the  reasonableness  of  the  use  is  concerned;  and  it  could  not  be  said 
that  these  articles  are  exempt  to  every  physician,  or  to  physicians 
generally,  but  only  to  the  debtor  in  the  particular  case.  If  there 
is  any  doubt  whether  an  article  claimed  to  be  exempt  from  attach- 
ment is  a  tool  under  the  statute,  the  question  should  be  submitted 
to  the  jury  whether  its  use  as  a  tool  by  the  debtor  in  his  business  is 
reasonably  necessary.  If  it  is,  it  is  exempt;  otherwise,  it  is  not 
exempt. 

In  Massachusetts  a  clock  and  a  stove  are  ^'  tools  or  implements  " 
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of  a  milliner,  if  the  jury  find  they  are  neoessary  for  her  a8  such  in 
her  bosiness.  Woods  y.  Ksyes,  14  Allen,  236.  On  the  same 
ground  a  sewing  machine,  in  Bayner  y.  Whicher,  6  id.  292;  and  a 
musician's  comet,  in  Bakery.  WiUis^  123  Mass.  194;  s.  c,  25  Am. 
Bep.  61,  and  note  63,  were  held  exempt.  Dowling  t.  Ctark,  3 
Allen,  570. 

In  Morse  t.  KeyeSy  6  How.  Pr.  18,  it  was  held,  as  a  matter  of 
law,  that  a  wagon  was  not  exempt  under  a  statute  exempting 
*^  working  tools  and  a  team,"  although  it  might  be  necessary  for 
the  debtor  t6  use  it  in  his  business.  But  this  case  was  subsequently 
practically  overruled.  In  Davis  y.  Prosser,  32  Barb.  290,  the  same 
question  arose,  and  the  court  held  that  it  was  not  a  question  of  law, 
but  one  of  fact. 

So  also  the  New  York  courts  have  held  the  following  articles  ex- 
empt, after  it  had  been  found  that  they  were  neoessaiy  for  the 
debtor:  A  fisherman's  net  and  boat,  as  '' working  took,"  Sannmis 
v.  Smithy  1  Thomp.  &  Gook,  444;  a  clock,  as  household  furniture. 
WiUson  v.  EUis,  1  Denio,  462;  a  copper  tea-kettle,  as  a  cooking 
utensil.  Van  Siekler  v.  Jacobs,  14  Johns.  434;  a  watch,  as  a  tool, 
BUiing  v.  Vandmiburghy  17  How.  Pr.  80.  See  also  Eastman  v. 
Caswelly  8  id.  75;  Patten  v.  Smith,  4  Conn.  450;  10  Am.  Dec  166; 
Bailee  v.  Waters,  17  Ala.  482;  Bichardson  v.  BusweO,  10  Mete.  506; 
43  Am.  Dec.  450:  Pierce  v.  Oray,  7  Gray,  67;  Davlin  v.  Stone,  4 
Gush.  359;  Howard  v.  Williams,  2  Pick.  80. 

In  this  case  the  plaintiffs  wagon  and  harness  being  used  by  him 

in  riding  to  visit  his  patients,  being  reasonably  neoessary  for  his 

pursuit  of  his  occupation,  and  being,  with  all  his  other  tools,  of 

less  value  than  tlOO,  were  exempt. 

Case  discharged. 

Dob,  C.  J.,  and  Allen,  J.,  did  not  sit;  the  others  concurred. 

NotbbttuiBbpobtbb.— -SeeSSAm.  Beii.68,  note.  InPorvMey  r.  Ofveti,  6Blf.H.STl, 
it  WAS  held  that  a  sled  used  by  the  debtor  in  dntwing  wood  and  timber,  cut  from  hie  land, 
to  market  for  sale,  is  exempt  from  attachment  as  a  tool  of  his  oeoapatlon;  a  wa^OB, 
used  only  for  conTenienoe  or  pleasure,  is  not  exempt.  The  court  said:  "The  sled  was 
obtained  and  used  by  the  plaintUf  for  the  purpose  of  drawing  wood  and  timber,  cut  fkora 
his  wood-lot,  to  the  market  for  sale,  and  for  his  own  use,  and  the  ease  finds  that  he  was 
engaged  in  this  business  when  not  employed  at  his  trade  ss  a  shoemaker;  and  we  think 
the  sled  msy  be  regarded  as  a  tool  of  the  plaintifTs  occupation,  within  the  meaning  of  tlie 
statute.  The  wagon  was  a  one-horse  buggy,  and  the  plaintiff  used  it  for  the  puipoaes  for 
which  such  wagons  are  ordinarily  used.  It  cannot  be  regarded  ss  a  tool  of  the  plalntHTs 
trade  as  a  shoemaker;  neither  wss  it  used  for  drawing  wood  and  lumber  from  his  land. 
Its  use  may  have  been  a  conrenience,  but  it  was  not  a  necessity,  either  in  the  plalntUTk 
employment  at  his  trade  or  in  the  use  of  his  land;  and  we  do  not  tUnk  it  eonas  within 
the  class  of  articles  eanmpted  from  attachmact." 
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In  Sommm  r.  Em&non,  66  N.  H.  46,  it  was  held  that  the  question  whether  a  hone  it  ex- 
apt  inolndea  a  questloii  of  faetb  The  court  said.  **  Wat  the  hone  exempt  r  Thettatnte 
doei  not  exempt  a  hone  in  aU  oaaet  at  it  does  furniture,  tools,  a  oooUng-etofe,  and  rnanj 
other  aiUclea,  but  only  when  required  for  actual  uae;  and  the  kind  of  nse  it  limited. .  It  it 
BOtaute  of  pleasure,  or  trade,  or  amuaemeat.  A  horse  is  exempted  as  a  *  beast  of  the 
plough  *— an  anelent  term  in  the  law  si^rnltylng  ti»e  ordinary  uses  of  husbandry,  or  other 
actual  labor  in  a  lawful  and  useful  industry.  The  same  idea  is  conveyed  by  the  particu- 
Isr  description,  when  required  for  tarming  or  teaming  purposes,  or  other  actual  uae,  calU 
ing  distinctly  for  the  rule,  ^fuadem  generiM,  That  rule  imposes  the  limitations  of  labor,  of 
soch  kind  as  the  neeessittes  of  the  debtor  may  require.  Nor  is  it  enough  that  the  borte 
may  have  been  actually  required  for  the  use  of  the  debtor's  family.  It  ts  the  actual  use, 
by  the  debtor  himself,  tliat  brings  it  within  the  statute .  The  exemption  law  discriminates, 
in  MTsral  aignillcant  instances,  between  the  wants  of  the  debtor  and  the  wants  of  his 
tunily.  When  an  exemption  is  not  absolute  and  Is  intended  for  the  benefit  of  the  family, 
the  famQy  is  named.  Beasts  of  the  plough  are  not  exempted  for  the  use  of  the  debtors 
family .  Whether  the  plaintiff *s  horte,  when  attached,  was  required  for  his  actual  working 
me,  was  a  question  of  tact.  The  question  is,  whether  at  that  time  the  horse  was  reasona- 
bly necessary  for  such  a  use  in  the  plaintilTs  business.  The  question  of  fact  must  be 
dslennliied  at  the^trial  term."  \ 

In  Rice  T.  Wadmvorlh^  60  N.  H.  100,  the  doctrine  of  the  principal  oaae  was  laid  down.  The 
court  said :  **  The  horse  being  required  for  the  plaintUTs  teaming  purposes,  was  exempt. 
Somtn  T.  SSmenon,  68  N.  H.  46.  The  question,  whether  certain  of  the  plaintiflTs  chattels 
wenexemptaatoolsof  his  occupatioo  is  a  mixed  question  of  law  and  fact.  Begardmust 
be  had  to  the  nature  and  character  of  the  debtor's  occupation  in  determining  whether 
chattels  ctlalmed  to  be  exempt  can  be  oonsidenMl  tooli  or  implements  of  his  occupation. 
InAmlkleif  ▼.  Qre^n^  68  N.  H«lBn,  upon  a  flndingof  spedflo  facta,  the  court  decided 
irfaether  eertain  chattels  wen  exempt  as  tools  of  oooopatlon,  and  the  distinction  of  law 
and  fSMt  was  not  alluded  to;  but  in  general.  In  such  casss,  the  question  for  the  court  Is, 
whether  tfaove  is  tulBcient  evidence  to  sustain  a  verdict.    In  thiscasethenfereefbundas 

• 

matter  of  f»ct,  that  the  wagon,  cart,  sled  and  harnesses  were  tools  of  the  plain  tiff  *8  occu- 
patioa.  W«  do  not  see  why  the  team,  wagon,  sled,  and  harness  of  a  person  engaged  in 
the  buloesB  of  teaming  an  not  as  much  tools  of  his  occupation  as  the  plow,  cart-whe^ 
and  chains  of  a  farmer  {WHkitiarm  v.  Alley,  45  N.  H  661);  a  fisherman's  net  and  boat 
(SammU  v.  SmUh  1  T.  ft  C  444);  a  music  teacher's  piano  {Amend  v.  Murphy  00  HI.  887);  a 
mnsicl«i*s  €»>met  {Baker  v.  ITiQis,  1123  Mass.  194 ;  s.  a,  86  Am.  Bep.  61) ;  a  printer's  press, 
eases  and  types  {Patten  v.  Smith,  4  Conn.  460 ;  10  Am.  Dec.  106);  or  mechanics'  tools  used 
by'aCarmer  in  repairing  his  farming  Implements  {Oarrett  v.  Patchin,  89  Vt.  248):  and  no 
error  of  lAw  a|>pean  In  the  finding.*' 

In  (Teorge  v.  FeUmae,  60  N.  H.  806,  it  was  held  that  the  use  of  a  debtor's  horse  to  convey 
his  diQdren  to  school  and  <diurch  is  evidence  on  the  question  whether  the  horse  is  requind 
tor  adoal  use,  and  exempt  from  attachment.  The  court  said;  **  Hie  duty  of  pamits  ta 
educate  their  children  is  of  the  greatest  importance.  1  Bl.  Oom.  480i  461.  At  oommoa 
law  this  Is  aald  to  be  a  moral  but  not  a  legal  obligation.  Cooley  Torta,  40.  Blackstone 
says  it  la  a  defect  in  the  municipal  laws  of  some  countries  that  paronts  an  not  con- 
strained to  perform  this  duty.  Our  Constitution  dedarea  the  promotion  of  morality  and 
teaming  to  be  A  public  duty,  and  ten  chapters  of  the  statutes  an  devoted  to  the  cause  of 
«diieatloii .  Const.,  part  1,  art.  6 ;  part  8,  art.  88;  General  Laws,  chaps.  86-04.  The  penalty 
tmpnaod  hw  Oensnl  Laws,  chapter  91,  section  16,  for  not  sending  childnn  to  sehooU  illu^ 
tntes  the  leffal  necessities  of  the  plaintiff.  It  is  not  a  matter  of  law  that  the  use  of  a 
hone  for  conveyance  cannotbe  neceasaiy  in  the  discharge  of  the  duty  of  supplying  a  fiamlly 
with  mental  and  moral  Instmction.  The  plaintUTs  use  of  his  horse  for  that  and  other  pur- 
poses ahould  have  been  submitted  to  the  Jury  in  a  more  liberal  way,  on  the  bn»ad  question 
whether  the  horse  waa  required  for  the  plalntllTs  actual  use.  While  his  mere  unperformed 
dOkf  ci  iMlagr  bis  horse  for  say  porpose  is  no  ground  of  exemption,  his  duty  and  businese, 
iffji  Us  use  of  hia  borse  in  that  dnty  and  business,  an  evidence  on  the  question  of  require* 
ment  Cor  actual  use.** 

In  Han  T.  IMKm,  80  N,  H.  818,  the  questkm  whatlura  wavsa  WM  sonnpt  as  a  Canning 
tool  or  tool  of  occupation  was  held  one  of  f  asl. 
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In  Math  t.  Parka,  8  Oraj,  517,  it  wu  hiakU  that  a  watch  npoB  a  debtor's  penon  was  not 
Mabla  to  attomhinant;  and  that  aaoAoar  who,  upon  Its  bfliaffhandad  to  him  1^  the  debtors 
to  bo  loolnd  atk  while  still  aaiiexad  tola  tfk  guard  which  passed  aiwiiid  the  dsht- 
".  the  gold,  and  attaohad  the  watch,  waa 


BOGBBS  Y.  BlUOIT. 

(9»  N.  H.  SOI.) 

IBnM&menU  — gram. 
Rtamffag  gnuM  is  not  sabject  to  attaehmmit  or  ezeeat&CNL 

TBESPASS  for  cutidng  and  carrying  away  grafls  on  attaoli]iiaiit» 
The  opinion  states  the  point. 

Burrows  S  Jewell,  for  plaintiff. 

Blair  A  Burleigh  and  Oarpenier,  for  defendants. 

Staklbt,  J.    The  power  to  attach  on  fneene  prooess  does  not 

'-exist  at  common  law.     It  is  given  by  statute  and  anthorises  the 
seizure  of  all  property^  real  and  personal,  which  may  be  taken  on 
execution.    Qen.  Stat.,  ch.  205,  §  1. 
The  statute  specifies  what  property  may  be  so  taken,  but  graaa 

'  ripe  and  fit  for  harvest  is  not  included  with  it.  It  was  not  then 
attachable,  unless  it  could  be  taken  on  execution  at  common  law. 
Oen.  Stat,  chs.  217,  218,  219,  220. 

.      At  common  law  all  the  goods  and  chattels  of  the  debtor,  includ- 
ing emblements  and  all  present  profits  of  the  lan^,  could  be  taken. 

'  Gom.  Dig.,  Execution,  ch.  3. 

Emblements  were  regarded  as  personal  property,  but  that  term 
does  not  include  fruits  which  grow  on  trees  which  are  not  planted 
yearly,  grass  and  the  like.  It  only  includes  those  crops  which 
grow  yearly,  and  are  raised  annually  by  expense  and  labor,  or  great 

'..  manurance  or  industry.    The  fruits  and  products  of  the  earth, 

'  other  than  emblements,  while  they  are  hanging  by  the  roots,  are  a 
part  of  the  realty.    As  soon  as  they  are  gathered  they  are  personal 
estate.    Bouv.  Inst.  471,  1518  ;  4  Kent.  Gom.  73. 
Things  which  proceed  annually  of  themselves  without  the  labor 

: xof  man  are  not  emblements,  as  grass,  though  improved  by  the  labor 
of  man.     Gom.  Dig.,  Biens  0,1. 
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Grass  and  standing  trees  are  part  and  parcel  of  the  land  in  which 
they  are  rooted,  and  as  such  are  real  property.    They  pass  to  the 
heir  as  part  of  the  inheritance,  and  not  to  the  execntor  or  admin- 
istrator, and  they  cannot  be  sold  on  an  ezecntion  against  chattels 
only.     3  Kent.  Com.  401 ;  4  id.  73  ;  Chreen  v.  Armstrong,  1  Den. 
5M),  554,  556  ;  Oudworth  v,  Sootty  41  N.  H.  456,  462,  463 ;  Pen- 
haUow  Y.  Dwighi,  7  Mass.  34 ;  Miller  v.  Baker,  I  Mete.  27.     The 
grass  in  question  was  part  of  the  realty.     It  was  not  liable  to  be 
attached  as  personal  property,  and  the  defendants'  justifioation  fails. 
The  defendants  rely  on  Norrie  v.  Watson,  22  K.  H.  364,  in  sup- 
])ort  of  their  position  that  the  grass,  when  attached,  was  attachable, 
because  it  was  ripe  and  fit  for  harvest.     That  case  decides  that  a 
growing  crop  of  grass  is  not  attachable  in  mesne  process.     The 
defendant  entered  the  plaintiff's  close  July  8,  and  made  an  attach- 
ment of  the  grass  growing  there,  and  left  with  the  town  clerk  copies 
of  the  writ  and  his  return,  and  on  the  26th  of  the  same  month  he 
cut  the  grass  and  carried  it  away.     The  court  did  not  decide  whether 
the  grass  would  haye  been  attachable  if  it  had  been  ripe  and  fit  for 
harrost  when  attached.     The  opinion  went  upon  the  ground  that 
it  was  not  attachable  because  the  possession  and  the  exclusiye  pos- 
session of  the  land  was  necessary  to  assert  the  right  which  the  ofiBcer 
claimed ;  that  he  could  not  keep  the  growing  crop  fenced  and  pro- 
tected until  it  should  ripen  without  exclusive  possession  ;  and  that 
this  would  deprive  the  debtor  of  any  beneficial  use  of  his  land,  the 
ofBcer  becoming  in  effect  tenant  of  the  land  under  color  of  author- 
ity to  attach  personal  property,  while  the  law  did  not  permit  him, 
by  attachment  of  the  land  in  mesne  process,  to  intermeddle  with 
the  possession*    This  view  of  the  case  was  applicable  to  all  growing 
crops,  and  as  it  was  on  this  ground  held  that  the  officer  could  not 
justify  under  his  process,  it  was  not  necessary  to  decide  whether 
the  grass  would  have  been  attachable  if  it  had  been  ripe  and  fit  for 
harvest.     It  being  decided  that  the  plaintiff  could  recover  because 
the  grass  was  a  growing  crop  and  therefore  not  attachable,  it  was 
unnecessary  to  decide  whether  he  could  recover  on  other  grounds. 
We  have  not  found  it  necessary  to  consider  whether,  if  the  grass 
could  have  been  attached,  the  attachment  could  be  preserved  by 
leaving  a  copy  of  the  writ  and  return  with  the  town  clerk,  as  in 
the  case  of  the  attachment  of  the  articles  enumerated  in  Gen.  Stat., 
cIl  205,  §  16,  and  on  this  point  we  express  no  opinion. 
When  the  defendants  cut  and  removed  the  grass  it  was  not  the 
Vol.  XLVII  —  26 
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property  of  9.,  becaoBe  the  plaintiff  was  in  possession  under  her 
mortgage,  and  with  that  possession  there  was  transferred  to  her 
the  standing  grass  as  part  of  the  realty,  and  she  was  entitled  to 
hold  it  as  against  S.  and  his  creditors  until  her  mortgage  debt  was 
paid. 

AxdMM,  J.J  did  not  sit»  Che  oChen  oononmd. 


Mabrwall  t.  SniCHBB» 

(»  H.  H.  SIS.) 

-Pmlii  ijiiiftM     diKharoo     iuritdiefiffn  f«  4imd§ii» 

!%•  iralldi^  of  a  discharge  in  bankmptcj  under  the  aet  of  1887 

contested  in  a  State  oonrt. 

ASSUMPSIT  on  a  note.     Plea,  discharge  in  bankmptoy.    Bepfy, 
fraud  in  the  discharge. 

H^ubbm  for  plaintiff. 
Oarpenter,  for  defendant. 

F06TBB,  J.  The  Bevised  Statutes  of  the  United  States,  aectton 
5110,  declare  **  that  no  discharge  shall  be  granted,  or  if  granted^ 
shall  be  valid,  *  *  *  if  the  bankrapt  has  concealed  any  part 
of  his  estate  or  effects,  *  *  *  or  has  been  guilty  of  any  fraud 
or  negligence  in  the  *  *  *  delivery  to  the  assignee  of  the 
property  belonging  to  him  at  the  time  of  the  presentation  of  his 
petition  and  inventory,  excepting  such  property  as  he  is  permitted 
to  retain.'' 

Section  5119  provides  that  the  certificate  of  discharge  ''  shall  be 
conclusive  evidence,  in  favor  of  such  bankrupt,  of  the  &ct  and  the 
regularity  of  such  discharge." 

Section  5120  provides  that  any  creditor,  ''who  desires  to  test 
the  validity  of  the  discharge  on  the  ground  that  it  was  fraudu- 
lently obtained,  may  at  any  time  within  two  years  after  the  date 
thereof,  apply  to  the  court  which  granted  it  to  annul  the  same. " 

In  Parker  v.  Atwoody  52  N.  H.  181,  it  was  said,  "The  remedy 
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thus  prescribed  in  the  act  was  intended  to  be  ezclnsiye,  and  neither 
in  any  other  mode  nor  in  any  other  court  can  the  discharge  be  at- 
tacked on  the  ground  that  the  bankrupt  fraudulently  concealed 
Msets.  Otherwise  the  discharge  might  be  invalidated  in  a  State 
court,  after  the  expiration  of  the  two  years  limited  for  the  com- 
mencement of  proceedings  in  the  United  States  court  to  annul  it ; 
and  the  discharge  might  be  held  valid  in  one  court  and  invalid  in 
the  other — results  evidently  not  contemplated  by  the  act  of  Con- 
gress. The  authorities  under  the  United  States  Bankrupt  Act  of 
1841  are  not  in  point  *  *  *  No  tribunal  was  specially  designated 
by  that  act  for  testing  the  validity  of  the  discharge."  The  views 
of  the  court  thus  expressed  are  sustained  by  numerous  authorities. 
(hr$y  V.  Riplmf,  57  Me.  69  ;  Ocean  Nai.  Bank  v.  Olcott,  46  N.  Y. 
12 ;  Way  v.  Howe^  108  Mass.  502  ;  6.  c,  11  Am.  Bep.  386 ;  HuniY. 
Taghr,  108  Mass.  508;  Burpee  v.  Sparhawky  id.  Ill  ;  s.  c,  11  Am. 
Bep.  320 ;  Smith  v.  Sanuey,  27  Ohio  St.  339. 

The  special  matter  of  the  plaintiifs  first  replication  was  not 
considered  in  Parker  v.  Atwood.  In  BatclUlder  v.  LoWy  43  Vt.  662 ; 
8.  a,  5  Am.  Rep.  311,  it  was  decided  that  ''  the  provisions  of  the 
Bankrupt  Act  do  not  prevent  the  plaintiff  from  contesting  the 
Talidity  of  the  defendant's  discharge,  by  alleging  and  showing  that 
it  was  obtained  upon  proceedings  of  which  he  was  fraudulently 
deprived  of  notice."  But  it  is  to  be  observed  in  this  case  that  the 
discharge  in  bankruptcy  was  not  obtained  until  after  the  commence- 
ment of  the  plaintiff's  action,  which  may  distinguish  it  from  cases 
apparently  in  conflict  with  it.  See  5  Am.  Rep.  311,  and  28  id. 
677,  note. 

The  reasoning  upon  which  the  authorities  already  cited  are  founded 
applies  with  equal  force  to  the  case  where  the  alleged  fraud  consists 
in  the  omission  of  the  creditor's  name  from  the  bankrupt's  schedule. 
Sach  fraud,  like  the  fraudulent  concealment  of  assets,  invalidates 
a  discharge,  nnder  the  provisions  of  section  5110  of  the  United 
States  Revised  Statutes,  and  therefore  furnishes  a  ground  for  an 
application  to  set  it  aside  in  the  manner  prescribed  by  section  5120. 
The  last-named  section  provides  a  remedy  to  try  the  validity  of  a 
discharge  in  all  cases  of  alleged  fraud,  under  section  5110.  It  is 
impossible  to  hold  that  this  remedy  is  exclusive  in  one  class  of  cases, 
and  not  exclusive  in  others.  The  point  of  the  effect  of  want  of  notice 
was  avoided  in  the  decision  of  Burpee  v.  Sparhawk,  before  cited  ; 
but  it  was  expressly  considered  and  decided  in  accordance  with  the  . 
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yiews  we  have  expressed  in  Black  y.  Blazo,  117  Mass.  17  ;  Rayl  y. 
Lapham.  27  Ohio  St.  452 ;  Hawlaniy.  Caraofiy  28  id.  625  ;  Payne 
y.  Abh,  7  Bush,  344 ;  WiUyy.Pavey,  61  Ind.  457. 

i>Mi»«rrar  mutainad* 
SxAJTCBT,  J.,  did  not  sit ;  the  others  concurred. 


SuiorER  y.  Blakslvb. 

(09N.  H.Ma) 

Marigag€  —  *  'famitum,** 

PiBtows»  pteaos  sod  bUUsid  tables  may  be  honsehold  fmnitim  wUbln  a 

mortgage.    {See  note,  p.  107.) 

REPLEVIN  for  pictures,  piano  and  billiard  table.  The  question 
was  whether  they  were  embraced  by  a  mortgage  of  ''  all  the 
furniture  situated  in  the  Sumner  house,  so-called,  in  said  Dalton, 
consisting  of  beds,  bedsteads,  and  bedding,  stands,  tables,  bureaus, 
mirrors,  carpets,  chandeliers,  lamps  and  lamp-fixtures,  stoyes,  stove- 
pipe, chairs,  sofas,  lounges,  crockery,  glass  and  hardware,  meaning 
and  intending  hereby  to  conyey  all  the  furniture  now  in  and 
belonging  to  said  Sumner  house,  of  whateyer  name  or  character, 
and  wheresoeyer  situated,  in  said  house.'' 

OarpenUr^  for  plaintiff. 

LcM  di  Fhtehety  for  defendants. 

Allek,  J.  The  rule  ejusdem  generie,  which  in  the  couBtmction 
of  written  instruments,  ordinarily  limits  the  meaning  of  general 
words  to  things  of  the  same  class  as  those  enumerated  under  them, 
is  not  conclusive.  The  addition,  after  the  enumerated  list  in  the 
mortgage,  of  the  phrase  *'  meaning  and  intending  thereby  to  con- 
yey all  the  furniture  now  in  and  belonging  to  said  Sumner  house, 
of  whatever  name  and  character,  and  wheresoever  situated  in  said 
house,''  shows  that  the  mortgagor  intended  to  give  the  largest  mean- 
ing to  the  word  '^  furniture,"  and  to  include  under  it  all  such 
articles  as  were  in  the  house  belonging  to  it,in  the  sense  of  being  there 
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» 

for  common  use  or  ornament.  Kelly  y.  Pawlei,  Amb.  605,  cited  in 
Porter  y.  Toumay,  3  Yes.  Jr.  310;  Cole  y.  Fitzgerald,  3  Buss.  301; 
8.  a,  1  Sim.  &  Sto.  189 ;  Oremome  y.  Antrobus,  5  Buss.  312;  Gar- 
nagy  y .  JSa^re  of  Martin,  2  Munf .  234;  5  Aul  Dec.  470;  1  Jar.  Wills, 
591,  596,  note ;  2  Williams  Ez'rs  1017 ;  1  Boper  Leg.  239,  249, 
255.  From  all  that  can  be  gathered  of  the  mortgagor's  intention 
from  the  words  of  the  mortgage,  it  may  be  presumed  that  the  piano, 
billiard  table,  and  pictures  were  in  the  Suinner  house  priucipally 
and  chiefly  for  common  household  use  and  ornament,  and  were 
furniture.  If  these  articles,  or  any  of  them,  were  in  the  house  as 
no  part  of  its  useful  or  ornamental  belongings,  but  had  rather  a 
personal  history  or  peculiar  relation  to  the  proprietor  or  his  family 
as  keepsakes,  or  were  there  for  some  special  purpose,  independent 
of  the  keeping  and  management  of  the  house,  they  might  not  be 
forniture  within  the  meaning  of  the  mortgage.  There  is  nothing 
▼ithin  the  word^  of  the  instrument,  or  in  the  case,  to  show  that 
these  things  were  any  less  furniture  than  any  ot  the  yarious  articles 
recited  in  the  mortgage.  If  there  is  any  question  that  they  were 
not,  at  the  time  the  morl^gage  was  made,  in  the  Sumner  house  as 
articles  of  common  household  use  or  orpament,  it  is  a  question  of 
&ct  to  be  determined  at  the  trial  term.  Unless  the  plaintiff  desires 
to  try  that  question,  there  must  be  judgment  for  the  defendants, 
damages  to  be  assessed  at  the  trial  term. 

Case  discharged. 
Stajtlby,  J.,  did  not  sit ;  the  others  conourrred. 

Nonsr  nn  BwpoKnuu— 8ee  Von Storeh y.  WMkno^lZR.  I.  S8;  s.  a,  48Am.B0p. 
10;  Bnfwiie*s  Oommoo  Words  and  FhnMB,  **Fiinittiiro.'*  **Funiltiire"  ii  delliwdiB 
Vbw T. HIZ>6afti, 63 Ala. 410.  It wm held thalthe  **faniitiire"of  adrug-aliop  notonly 
inehided  tjhowemm  and  chain,  hot  a  aoda-foimtaiii  with  it*  hottlea  and  glaines.  The 
eovt  Mid:  **The  word  relataa  ordlnariljto  moTable  peraonal  chattels.  It  1b  my 
Csoenl.  both  In  meaning  and  appUcation;  and  tie  meaning  changes,  so  as  to  take  the 
color  of,  or  be  In  accord  wttb,  the  sobject  to  whi<di  It  is  applied.  Thns  we  hear  of  the 
ftu allure  oC  a  parlor,  of  a  bed-chamber,  of  a  kitchen,  of  shops  of  Tarious  kinds,  of  a  ship, 
of  a  hoTM,  of  a  plantation,  etc.  The  articles,  utensils,  Implements,  used  in  these  Tarioos 
CQBDsetions,  as  also  those  need  In  a  drag  or  other  store,  as  the  ftaraitore  thereof,  differ  la 
klodi  according  to  the  purposes  which  they  are  intended  to  subserre;  yet  being  put  and 
«Bplojed  in  the  sereral  phMses  as  the  equipment  thereof,  for  ornament,  or  to  promote 
eoatfort,  or  to  facilitate  the  business  therein  done,  and  being  kept,  or  Intended  to  be  kept, 
forthoseorsomeoroneof  thoeepurpoess,  they  pertsin  to  such  places  reflectively,  and 
eoDeellTely  oonstltnte  the  fkunlture  thereof." 

A  piano  la  part  of  the  '^furniture  *^  of  a  hotel  when  kept  for  the  *U8e  of  the  guest.  In 
Cnmman  ▼.  Baldwin,  Connecticut  Supreme  Court  of  Errors,  1888,  the  court  said :  **  As 
ve  interprat  the  motion  the  court  did  not  pass  upon  a  question  of  fsct  merely,  but  decided 
m  natter  of  law  that  the  piano,  used  as  the  plaintiff^s  eWdence  showed  It  to  have  been. 
WM  act  ftimlture.  In  this  we  think  the  court  erred.  That  a  piano  used  as  this  wss  li 
ftvBltare  used  la  liinkitping  we  can  entertain  nodoubt.  The  dellnltloa  of  funlture  glfsn 
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bjBonYler  In  hii  Law  Diotkmnry  ii  as  follows :  'Psraonal  ehnttels  in  tlw  use  of  a  fkmQy. 
Bf  the  tsnn  household  fumlturs  in  a  will,  all  personal  chattels  will  peas  which  maj  coa- 
tHhutete  the  use  or  convenience  of  the  houssholder,  or  the  ornament  of  thn  hnnss.  ss 
plate,  linen,  china,  hoth  useful  and  ornamental,  and  ptotures.*  Wehsier  deOnes  it  as 
*  that  which  fUmlshea,  or  with  which  an j  thine  i*  furnished  or  supplied ;  fitting  out ; 
supply  of  neoassary,  oouTenlent,  or  ornamental  artldea  of  any  husinem  or 
also,  a  supply  of  inteDeotual  storssor  equipmeats.*  That  these  definitions  are' 
henalve  enough  to  include  this  piano  admits  of  no  question.** 

Palntlngi  and  works  of  art  are  not  **  household  furniture,*'  within  a  taxing  act.  Xisa*« 
Appeal,  Penn.  Com.  Fleas,  June  ft,  18M.  The  court  said:  '*The  word  'furniture  *  Is  nn- 
dottbtodly  susoeptlhle  of  use  in  a  sense  that  will  tndude  paintings,  engraTlngs  and  works 
of  art  and  ouilosity,  used  in  the  ornamentation  of  a  house.  Worosstsr's  dictionary  gives 
a  veiy  pertinent  example  from  Addison,  'There  are  many  noble  palaces  in  Venice ;  their 
furniture  Is  not  rery  rich,  if  we  except  the  pictures.*  But  is  this  its  general,  ordinary  and 
popular  meaning,  which  the  legislature  had  In  mind  when  It  used  the  words  *  household 
furniture,'  in  desorihing  the  artioles  it  saeant  to  tax?  Webster's  prindpsl  deOnltion  Is  as 
follows:  'Whatever  musk  be  supplied  to  a  house,  a  room,  or  the  like,  to  make  It  **fibltaMe, 
covenlent  or  agreeable;  gooda.  Teasels,  utensils,  and  other  appendagea  necessary  or  con- 
venient for  housekeeping;  whatever  Is  added  to  the  mterlor  of  a  house  or  apartment  for 
use  or  convenience.*  This  ftdrly  represents  the  ordinary  meaning  of  the  word,  and  It 
doea  not  Include  the  idea  of  mere  ornament.  Ornamentation  Is  not  furniture,  though  in- 
ddentaUy  to  its  own  purpose  it  may  contribute  to  the  Idea  of  furnishing.  *The  expressioB 
honsehnld  furniture,*  says  Bawtse,  J.,  in  Town9  v.  PratU  S3  N.  H.  815,  *must  be  under- 
stood to  mean  thoee  veaaels,  utensUs,  or  goods  which  are  designed  In  their  manufhcture 
origlnany  and  chleQy  for  use  in  the  family,  as  instruments  of  thehousshold,  and  for  con- 
duetiagand  managing  houaehold  aJfalrs.*  Pictures  are  certainly  not  *  deaigned  originally 
and  chieQy  for  use  In  conducting  and  managing  household  affairs.*  They  are  deuty  not 
Aimlture  in  the  artist's  or  even  in  the  dealer's  hands,  as  a  table  or  bureau  would  be  in  the 
hands  of  the  maaufncturer ;  nor  would  they  probably  be  so  considered,  if  bought  and 
stoced  away  in  a  closet  or  lumber  room.  Indeed  this  view  seems  to  have  governed  the 
asssssors  in  the  present  matter,  as  we  are  Informed  that  they  did  not  assem  as  fumttnie, 
painrings,  etc..  hung  to  a  separate  room  or  gaUety  intended  for  display  only.  Why  then 
do  they  become  furniture  If  hung  to  a  parlor  or  other  room  not  reeerved  exclusively  for 
them,  but  devoted  to  other  housshold  usssf  Only,  if  at  all,  becauae  in  the  progrem  of 
civilisation  and  the  developsaent  of  the  refining  inlluencea  of  art,  there  are  now  but  few 
households,  however  humble,  that  are  restricted  to  the  bare  neoessltiee  of  llfb,  and  that 
have  not  aome  little  contribution  to  the  gratification  of  taate.  Ih  thia  sense  pictures  msy 
be  called  fnmlture^  but  this  Is  not  the  popular  sense  of  the  word,  nor  Is  It  the  eense  to 
which  the  legislature  totended  to  use  It.  Itlackstheldeaof  household  utility  that  makes 
the  basis  of  the  definition  of  household  furniture.  The  legal  decisions  that  can  affbrd  us 
Ught  on  this  question  are  few.  The  oaae  of  Town»v.  Protf,  to83  M.  H. ,  baa  been  already 
quoted.  There  the  words  household  furniture  were  held  not  to  Include  a  trunk,  though 
used  to  keep  clothes  in,  nor  a  small  mahogany  'cabinet  box,*  \ty  which,  say  the  court,  *we 
understand  an  article  deaigned  In  its  material  and  workmanship  rather  for  ornament  than 
use.  ^  *  *  ministering  to  the  taste  of  the  .owner,  rather  than  the  neoeasitles  or  con- 
venience of  the  household.*  On  the  other  band,  there  Is  a  dam  of  cases  arising  under 
wills,  to  which  pictures,  statuary  or  ornaments  are  frequently  toctoded  under  the  term 
furniture.  These  however  are  peculiar,  and  rest  upon  the  Intention  of  the  testator.  A 
good  example  of  this  class  is  RUhairdaon  v.  BalU  Ul  Mass.  t87,  where  there  was  a  devim 
of  the  homestead,  with  all  the  household  fkirniture,  plate,  Jeweby,  books,  etc. ,  showing 
an  totent,  as  Colt,  J.,  says,  *that  the  house  should  remain  the  famlly>*a  place  of  realdeuce, 
and  that  they  should  keep  up  the  same  establishment  and  the  same  style  of  Uving.*  This 
dam  of  esses  affords  us  little  ssslatanre  to  the  construction  of  a  taxing  statute.  Hie  act 
of  Apm  »,  18ii,  P.  L.  m  (Purdon,  1880,  pi.  147),  under  which  the  present  assessment  Is 
uuule,  enumerates  a  huge  number  of  things  taxable,  among  which  are  *  all  household  furni- 
ture, Inotadtog  gold  and  silver  plate.*  It  Is  the  established  rule  that  the  words  of  statutm 
are  to  be  taken  to  their  ordinary  and  popular  sense,  and  it  is  plato  that  in  this  case  the 
leglslatnre  so  totended,  for  they  added  the  words  '  including  gold  and  silver  plate,*  as 
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imirtMng  whieli  would  not  naturallf  be  embraced  in  tbe  term  himiture  whioh  bad  pre- 
eaded.  Bat  in  the  claos  of  oaees  arMng  under  wills  plate  conatantly  paoed  as  furniture, 
and  in  the  aadont  fashions,  lately  rerived  by  the  rerolTinff  circle  of  social  customs,  oar 
snuutanothers  thought  more  of  their  display  of  plate  on  the  sideboard  than  of  pictures  oo 
their  wmlla,  and  considered  a  room  at  least  as  well  *  ftuvished '  by  the  former  as  by  the 
latter.  There  was  always  therefore  a  larger  sense  in  which  furniture  might  include  pict- 
ures as  well  as  plate,  but  it  was  not  the  ordinaiy  and  popular  sense  of  the  word.  This  was 
lestiltted  to  the  unlTersal  implements  of  household  service,  which  every  family  was  ex- 
pected to  have  in  greater  or  len  quantity  and  costliness,  but  all  in  some  degree,  and  this, 
proTtded  it  exceeded  in  yalue  the  limit  of  the  act,  fOOOi,  was  the  'furniture'  which  the  leg^ 
islatare  Intended  to  tax.  This  oondnslon  is  fortified  by  the  construction  universally  put 
on  the  act  at  the  time  of  Its  passsge.  Some  of  the  earlier  American  taxing  acts  used  words 
household  *  utensils'  (6  Dane's  Abridgment,  ch.  186,  art.  11,  S  29),  and  those  which  qwke 
of  *  fttmltare'  meant  the  same  thing.  For  forty  yean  the  act  has  been  understood  and 
admlnWered.  by  tax-gatherer  and  tax-payer  alike,  not  to  include  r^-fc««*g*  and  similar 
objects.  It  is  to  be  hoped  that  the  exigencies  of  the  State  will  never  require  the  taxation 
of  art,  which  all  dviliaed  men  in  all  ages  of  the  world  have  sought  to  encourage  and  develop 
if  such  a  departure  fkom  estsbllshed  usage  Is  to  be  made  it  should  be  by  a  new  and 
Ion  of  the  legislative  will,  not  by  a  new  reading  of  a  statute  near^  half  a 

old." 
Hoosebold  furniture,"  as  used  in  a  beqoest,  includes  bronaes,  statuary  and  pietarea 
placed  In  various  parts  of  tbe  house  in  order  to  render  it  more  agreeable  as  a  place  of  raid- 
»,  If  comportlug  with  the  testator's  means  and  the  general  style  of  furnishing  the 

RUhardmm  ▼.  BdSU  IM  Mass.  SB.  But  this  tenn  doss  not  Include  fnniitnre  of  a 
atdkod-room  where  the  testator  kept  a  boarding  sohooL  Hoope*s  Appeal,  60  Peon.  St.  MOi 
Hot  sliver  plate  used  at  a  hoteL  i>ayton  v.  Dillon,  1  Bob.  tL  But  it  does  include  that  of 
*  family.  Baw^  v.  WfrnOuropt  1  Johns.  C2h.SS9.  A  watch  Is  not  fumitare  unless  hung  up 
In  the  house.  Qooth  v.  Qooch,  88  Me.  686^  A  trunk  is  not  household  furniture,  nor  is  a 
cabiMitbox.  Ibiotis  V.  iVatt,  88  N.  H.  842k  The  court  said:  ''The  expression 'household 
ftaralture  *  must  be  underrtood  to  mean  thoee  vessnls,  utensils  or  goods,  which,  not  becom- 
ing ftxtures,  are  designed  In  their  manufacture  originally  and  chieQy  for  use  in  the  family 
aa  instruments  of  the  household  and  for  conducting  and  managing  household  aAslrs. 
Kelther  of  these  articles  would  seem  to  hold  such  a  place  in  the  domestic  economy.  The 
tnmk,  though  often  made  to  some  extent  to  take  the  place  of  the  chest  of  drawers,  the 
bureau,  or  the  wardrobe.  Is  nevertheless  in  Its  construction  designed  for  and  adapted  to 
tteuse  of  the  travenm*  as  such  rather  than  the  houeeholder.  9y  the  cabinet  box  we  under- 
Id  an  article  designed,  in  material  and  workmanship,  rather  for  ornament  than  use, 

for  keeping  Jewelry  and  other  small  articlas  of  value;  lluis  mInlelMlm  in  ilw 
icCthaowiMrnitliarthaatbeneoessitleeorconvenianoeof  thehoossiiold.^ 


•• 


State  v.  Bobsbts. 

(V8  N.  H.  888.) 

FUhtT^  —  fif^  nf  omur  of  land  wrraufMnffpcnd. 

Obs  wlio  owns  all  ths  land  sanoiiiiding  a  iiataral  pond  baTlng  an  mitlat 
mnnloating  with  public  waton  is  liable  for  taking  fisb  from  ^be  pond  out  of 
tbe  ooMon  praseribed  by  atatoto. 

INDIOTMENT  for  taking  trout  from  North   pond  in  Stark,  on 
the  4th  of  February,  1878.     The  last  paragraph  of  the  opin- 
ion states  the  point. 
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Ladd  and  FUeher,  for  State. 

W.  and  R.  Hmfwoad,  for  defendant. 


Clark,  J.  At  oommon  law  the  right  of  fishery  in  nayigable 
waters  was  public  and  common  to  aU,  and  in  waters  not  nayigable 
it  was  limited  to  the  riparian'  owner  of  the  soil,  and  belonged  excla- 
sivoly  to  him.  This  right  in  the  owner  of  the  land  must  be  re- 
garded as  qualified  to  a  certain  extent  by  the  universal  principle 
that  all  property  is  held  subject  to  those  general  regulations  which 
are  necessary  to  the  common  good  and  general  welfare,  and  to  that 
extent  it  is  subject  to  legislative  control.  It  is  a  well  established 
principle  that  every  person  shall  so  use  and  enjoy  his  own  property, 
however  absolute  and  unqualified  his  title,  that  his  use  of  it  shall 
not  be  injurious  to  the  equal  enjoyment  of  others  having  an  equal 
right  to  the  enjoyment  of  their  property,  nor  injurious  to  the  rights 
of  the  public.  Hence  while  the  riparian  owner  has  the  exclusive 
right  of  fishery  upon  his  own  land,  he  must  so  exercise  that  right 
as  not  to  injure  others  in  the  enjoyment  of  a  similar  right  upon 
their  lands  upon  the  stream  above  and  below.  He  must  not,  by 
means  of  dams  or  other  artificial  obstructions,  prevent  the  passage 
of  fish  up  and  down  the  stream,  nor  can  a  prescriptive  right  to 
maintain  such  obstructions  be  acquired  in  any  of  the  waters  of  this 
State.  Gen.  Stat,  ch.  121,  §  19  ;  Sf4iie  v.  firinkUn  FaUs  Co.,  49 
N.  H.  240 ;  s.  0.,  6  Am.  Rep.  513.  The  right  to  have  migratory 
fish  pass  in  their  accustomed  course  up  and  down  rivers  and  streams 
is  a  public  right,  which  may  be  regulated  and  protected  by  the 
legislature,  and  so  far  as  the  waters  of  this  State  are  common  pas- 
sage-ways for  fish,  they  are  of  a  public  character,  and  subject  to 
legislative  control.  The  taking  and  killing  of  certain  kinds  of 
fish  and  game  at  certain  seasons  of  the  year  tend  to  the  destruction 
of  the  privilege  by  the  destruction  consequent  upon  the  unre- 
strained exercise  of  the  right.  This  is  regarded  as  injurious  to  the 
community,  and  therefore  it  is  within  the  authority  of  the  legisla- 
ture to  impose  restrictions  and  limitations  upon  the  time  and  man- 
ner of  taking  fish  and  game  considered  valuable  as  articles  of  food 
or  merchandise.  For  this  purpose  fish  and  game  laws  are  enacted. 
The  power  to  enact  suck  laws  was  exercised  previous  to  the  adoption 
of  the  Constitution,  and  it  has  been  so  long  used,  and  so  beneficially 
for  the  public,  that  it  ought  not  now  to  be  called  in  question.  Siouffk- 
tony.  Bakery  4 Mass.  522;  3  Am.  Dec. 23'J,  u.^  CommonweaUh  v.  Rug- 
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gUs,  10  Mass.  391 ;  Chmmanwealih  y.  Vincent,  108  id.  441 ;  Cottrill 
T.  Myrick.  12  Me.  222  ;  Lunt  v.  Hunter,  U  id.  9 ;  State  v.  Franklin 
FalU  Co.,  49  N.  H.  240 ;  s.  c.^  6  Am.  Rep.  513 ;  Holyohe  Co.  v. 
Lyman,  15  WalL  500.  But  while  the  legislature  has  power  to  reg- 
ulate and  limit  the  time  and  manner  of  taking  fidh  in  waters  which 
are  public  breeding  places  or  passage-ways  for  fish,  it  has  not  as- 
sumed to  interfere  with  the  privileges  of  the  owners  of  private 
ponds  having  no  communication  through  which  fish  are  accustomed 
to  pass  to  other  waters.  Such  ponds,  whether  natural  pr  artificial, 
are  regarded  as  private  property,  and  the  owners  may  take  fish 
therefrom  whenever  they  choose,  without  restraint  from  any  legis- 
latiye  enactment,  since  the  exercise  of  this  right  in  no  way  inter. 
feies  with  the  rights  of  others.  The  legislature  protects  the  owners 
of  such  ponds  in  the  enjoyment  of  their  privileges  (Gten.  Stat.,  ch. 
251^  §  5),  and  they  are  expressly  excepted  from  the  statutoiy  re- 
strictions by  the  third  section  of  the  act  upon  which  the  indictment 
in  this  case  is  founded. 

The  defendant  is  in  possession,  claiming  the  ownership  of  North 
pond.  There  is  no  suggestion  that  the  public  have  any  rights  in 
its  waters  other  than  as  a  breeding  place  for  the  supply  of  fish  to 
other  streams,  or  a  channel  for  their  passage.  If  as  the  defendant 
claims  the  trout  are  within  his  control,  and  there  is  no  communi- 
cation through  which  they  can  pass  from  the  pond  to  other  waters, 
the  indictment  cannot  be  maintained.  If  as  is  claimed  in  behalf 
of  the  State  there  is  free  communication  through  which  trout  pass 
from  the  ix>nd  to  the  streams  leading  into  it  and  to  the  Ammonoo- 
sue  rirer,  the  indictment  can  be  maintained  upon  proof  of  those 
facts. 

Caw  discharged. 

Dob,  0.  J;  did  not  sit ;  the  others  oonourred. 
Yoi..  XLVn— 26 
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BSBBT  V.    WlKDHAX. 
(8iN.H.a8B.) 
JiammUam  ^^mhio      tMrnmn  hank  <    iUnatiit 

nqmrili  Ib  wvliigi  banks  are  not  taxable  to  the  bank  and  alio  to  tibo  do* 

pooiton.  * 

APPEAL  from  refusal  of  seleotmen  to  abate  a  tax.    The  head 
note  states  the  point. 

a.  a  di  0.  K.  BartUU,  for  plaintiff. 

AUmi  R,  Hakh  and  John  fftUeh,  for  defendants. 

Staklst,  J.  The  plaintiff  places  his  claim  for  relief  on  the 
ground,  that  if  required  to  pay  the  tax  in  question,  his  property  is 
subjected  to  double  taxation.  The  foundation  upon  which  all  tax- 
ation rests  is  justice  and  equal  rights,  and  this  independent  of  any 
constitutional  provision  on  the  subject  Money  raised  by  taxation 
is  the  contribution  of  each  member  of  the  community  for  the  com* 
mon  benefit ;  and  as  all  are  entitled  to  share  equally  in  the  benefit, 
so  all  are  bound  to  contribute  equally  to  secure  it.  Blackw.  T.  T. 
6 ;  2  Kent  Com.  331.  But  the  doctrine  of  equality  of  taxation  is 
not  left  here.  It  is  enforced  by  constitutional  provisions,  as  clear, 
distinct,  and  thorough  as  language  can  well  make  them. '  The  bill 
of  rights  declares  that  *'  every  member  of  the  community  has  a 
right  to  be  protected  by  it  in  the  enjoyment  of  his  life,  liberty,  and 
property.  He  is  therefore  bound  to  contribute  his  just  share  in 
the  expense  of  such  protection,  and  to  yield  his  personal  service 
when  necessary,  or  an  equivalent."  Bill  of  Rights,  art  12.  The 
power  of  the  government  to  appropriate  private  property  for  the 
common  benefit,  by  the  exercise  of  the  power  of  taxation,  is  limited 
only  by  the  condition  that  each  member  of  the  community  shall 
contribute  his  just  share,  not  more,  nor  less,  for  that  purpose.  If 
one  man  pays  more  than  his  share,  another  must  necessarily  pay 
less,  and  thus  all  are  not  equally  protected  in  the  enjoyment  o[ 
their  property^  The  government,  in  this  way,  becomes  an  institu- 
tion for  the  protection  of  a  favored  class,  instead  of  for  the  proteo- 

*8ame  inrliiolple,  AoMtwon  v.  Doofr«  M  N.  H.  ttl. 
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tion  of  all.  In  order  to  insare  equal  taxation  and  to  prevent  any 
other,  the  legislature  are  clothed  ''with  full  power  and  authority 
to  impose  and  levy  proportional  and  reasonable  assessments,  rates, 
and  taxes  upon  all  the  inhabitants  and  residents  within  the  State, 
and  upon  the  estates  within  the  same."  The  grant  of  the  power  to 
levy  proportional  and  reasonable  taxes  is,  in  legal  effect,  a  denial 
of  the  power  to  levy  any  others,  if  such  power  could  be  conferred. 
Const.,  art  5 ;  Opinion  of  the  Justices,  4  N.  H.  567,  568,  569 ; 
Smith  T  BurUyy  9  id.  423,  427 ;  Smith  y.  Exeter,  37  id.  556; 
Savings  Bank  v.  Niiuhua,  46  id.  389,  398 ;  Savings  Bank  y. 
Portsmouth,  52  id.  17,  26,  29 ;  Edss  y.  Boardman,  58  id.  580. 
A  tax  of  all  the  property  to  a  corporation  and  a  tax  of  the  shares 
to  the  stockholders  has  been  held  to  be  double  taxation.  Smith  y. 
Burlsj/y  supra.  For  the  same  reason,  a  tax  of  all  the  deposits  in  a 
sayings-bank  to  the  bank,  and  a  tax  upon  the  real  estate  owned  by 
the  bank  in  the  town  where  the  real  estate  is  situated,  is  double 
taxation  {Savings  Banky.  Portsmouth,  supra) ^  and  a  tax  upon  the 
deposits,  and  on  the  stocks  and  personal  property  in  which  such 
deposits  are  inyested,  is,  for  a  like  reason,  double  taxation.  <Sht^ 
ings  Bank  y.  Nashua,  supra.  For  similar  reasons,  a  tax  of  all  the 
deposits  in  a  sayings  bank  to  the  bank,  and  a  tax  to  the  seyeral 
depositors  of  their  deposits  therein  is  double  taxation  ;  nor  does  it 
make  any  difference  whether  the  taxation  is  wholly  iu  this  State 
where  the  owner  resides,  or  partly  in  this  State  and  partly  in  the 
State  where  the  property  is  situated.  Smith  y.  Exster,  supra ; 
Kimball  y.  Jfilford,  54  N.  H.  406.  If  there  were  any  doubts  on 
this  point,  they  are  alLremoyed  by  General  Laws,  chapter  53,  sec- 
tion 8,  wherein  it  is  enacted  that  none  of  the  proyisions  of  the  stat- 
utes defining  what  property  is  taxable  shall  be  so  construed  as  to 
subject  stocks  in  corporations  to  double  taxation.  This  provision 
is  a  condensation  of  the  proyisions  of  a  statute  enacted  in  1 85^)  ( Laws 
of  1853,  ch.  1419,  §  2),  which  declares  that  no  laws  shall  be  so  con- 
strued as  to  cause  any  property  to  be  twice  taxed.  It'  was  con- 
densed in  the  reyision  of  the  statutes,  but  by  an  elementary  rule  of 
interpretation  its  meaning  was  not  changed  by  its  condensation. 
The  design  of  this  statute  was  to  preyent  all  misconstruction  on 
this  subject,  and  reuaer  it  certain  that  double  taxation  should  not 
occur.  Doable  taxation  then  being  contrary  to  the  doctrine  of 
equal  rights  upon  which  all  taxation  rests,  contrary  to  the  declara- 
tion of  the  bill  of  rights,  to  the  proyisions  of  the  Constitution  and 
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of  the  statates,  the  question  is,  where  was  the  plaintiflPs  deposit 
legally  taxable  ?  A  sayings  bank  stands  to  its  depositors  in  the  re- 
lation of  trustee  and  eesiui  que  trusty  or  in  the  same  relation  as  a 
bank  of  discount  to  its  stockholders.  Simpson  y.  Savings  Banky  56 
N.  H.  466 ;  s.  c,  22  Am.  Rep.  491 ;  Cogswell  y.  Savings  Bank, 
69  N.  H.  43  ;  Hall  v.  Paris,  id.  71. 

When  the  plaintiff's  money  was  deposited  in  the  bank  at  Law- 
rence, the  legal  title  to  it  became  vested  in  the  bank  as  trustee  for 
the  plaintiff,  who  was  the  beneficial  owner.  Perry  Trusts,  §§  304, 
321,  326.  In  such  cases  the  general  rule  is,  that  the  property  is 
taxable  to  the  holder  of  the  legal  title  in  the  jurisdiction  of  his  res- 
idence, or  where  the  property  is  situated,  and  not  to  the  person 
haying  the  beneficial  interest  (Burr.  Tax.  223,  §  94)  ;  and  it  is  also 
the  general  rule,  that  corporations  are  legaUy  taxable  in  the  juris- 
'  diction  of  their  creation,  and  where  their  business  is  transacted. 
Van  Allen  y.  Assessors,  3  Well,  573,  583;  Bradley  y.  People,  4 
id.  459 ;  iS(.  Zouis  y.  Fmy  Co.,  11  id.  423,  429 ;  State  Tax  on 
Foreign  held  Bonds,  15  id.  300,  319  ;  State  Railroad  Tax  cases,  92 
TT.  S.  575,  603 ;  Hoyt  y.  Comm'rs  of  Taxes,  23  N.  Y.  224,  238 ; 
Burr.  Tax.  48,  54 ;  Hill.  Tax.  126.  This  being  so,  and  the  bank 
haying  the  legal  title  to  the  plaintiff's  deposit,  it  was  taxable  in 
Massachusetts.  This  construction  of  the  law  is  according  to  the 
established  practice  in  this  State,  and  it  is  decisiye  of  this  cise. 
When  the  plaintiff  deposited  his  money  in  the  Lawrence  Sayings 
Bank,  the  division  of  the  title  thereby  into  legal  and  equitable 
ownership  did  not  multiply  its  capacity  for  taxation.  The  diyi- 
sion  of  the  title  did  not  increase  the  amount  of  taxable  property, 
nor  did  it  subject  the  property,  the  title  to  which  was  thus  divided, 
to  the  liability  to  be  twice  taxed.  But  if  the  legal  and  equitabk 
owners  are  both  taxed  this  result  follows,  and  double  taxation  be- 
comes  an  accomplished  fact.  Morrison  y.  Manchester,  58  N.  H. 
538,  563. 

It  being  settled,  by  New  Hampshire  taxation  of  all  deposits  in 
New  Hampshire  sayings  banks,  that  the  plaintiff's  deposit  in  the 
Lawrence  Sayings  Bank  is  taxable  in  Massachusetts,  its  taxation  hj 
the  defendants  was  unauthorized  and  illegal. 

lhxahaisd» 

BUTOHAX,  J.,  did  not  sit ;   the  others  oononned. 
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(SO  N.  H.  806.) 

Intwranee  — paifmefU  of  prmnkupM  —  agent. 

Where  a  life  inaoranoe  policy  providea  that  the  adTanoe  premiam  most  be 
paid  daring  the  life  of  the  inaared,  and  that  do  agent  can  contract  to  bind 
the  company,  or  alter  or  change  any  condition  of  the  policy,  an  agent  cannot 
bind  the  company  by  accepting  leaa  tlian  the  whole  of  a  premiam  in  pay- 
ment, anleaa  the  company  aaaenta,  and  receives  the  payment;  and  the  cus- 
tom of  the  company  to  charge  the  adyance  premium  to  the  agent  on  issuing 
a  policy  is  not  a  payment  unless  so  understood  between  the  agent  and  the 
insured. 

ACTION  on  a  life  insurance  policy.     The  opinion  ahowi  the 
facts.     The  plaintiff  had  judgment  below. 


SmiUh  and  Wheelery  for  defendants. 
Oapeland,  Dodge  and  Edgerly,  for  plaintiff. 

FoBTBB,  J.  If  the  plaintiff's  evidence  is  insufficient  to  warrant , 
the  jury  in  finding  a  yerdict  in  his  fayor,  and  if  the  defendants' 
endence  does  not  supply  the  def ect,  and  so  all  the  evidence  in  the 
case  is  legally  incompetent  to  sustain  a  verdict  for  the  plaintiff^  a 
motion  for  a  nonsuit  should  be  granted.  And  in  such  a  case  it 
does  not  seem  to  be  material  whether  the  motion  is  made  at  the 
dose  of  tlie  plaintiff's  case,  or  whether  it  is  delayed  till  all  the  evi- 
dence is  in.  Pillsbury  v.  PiUsbury,  20  N.  H.  90;  FMcher  v.  Thomp- 
wn,  55  id.  308;  Oakes  v.  Thornton,  28  id.  44.  The  motion  for 
a  nonsuit  was  seasonably  made. 

Did  the  plaintiff's  evidence  make  out  a  prima  facie  case?  The 
contract  on  which  it  is  claimed  the  defendants  are  liable  to  the  plaint- 
iff is  one  of  life  insurance ;  and  to  ascertain  what  that  contract 
was,  the  intention  of  the  parties  must  govern.  Robert  v.  JV.  E. 
Ins.  Co.,  2  Disney  (Ohio),  106.  Whatever  the  contract  may  have 
been  in  relation  to  the  first  policy  of  September  10, 1872,  and  how- 
ever fraudulent  may  have  been  the  representations  of  Butler  in  re- 
gard to  it,  the  plaintiff  is  to  recover  in  this  case,  if  at  all,  by  the 
contract  in  December  31,  1874.  Previous  to  that  time  he  had  ac- 
quired no  rights  against  the  defendants  under  the  last  policy.    The 
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negotiationfi  with  reference  to  it  amounted  simply  to  a  proposal  to 
take  insaranoOy  not  to  a  contract.  By  signing  the  application^ 
accepting  the  policy,  and  bringing  a  suit  on  it,  the  plaintiff,  in  the 
absence  of  fraud  or  imposition,  must  be  held  to  haye  had  notice  of, 
to  have  understood,  and  to  have  agreed  to  the  terms,  limitations, 
and  conditions  contained  in  the  application  for  insurance  and  in  the 
policy.  Ortice  v.  Adams,  100  Mass.  505;  8.  o.,  1  Am.  Bep.  131.  He 
agreed  in  consideration  of  the  insurance  by  the  company  on  the  life 
of  R.  B.,  to  pay  the  company  an  advance  premium  of  (61.20  in  caah, 
and  a  loan  note  of  $30;  and  he  also  had  notice  of  and  agreed  to  this 
provision  in  the  policy,  *'  that  the  policy  shall  not  take  effect  until 
the  advance  premium  hereon  shall  have  been  paid  during  the  life- 
time of  the  person  whose  life  is  hereby  insured."  And  in  stiU 
more  emphatic  language,  the  same  condition  is  expressed  in  the 
application  which  he  signed.  This  was  one  of  the  essential  parts 
of  the  contract.    Davis  v.  Mass.  Mvt.  L,  Ins,,  13  Blatchf.  462. 

But  it  is  claimed  that  the  plaintiff  received  a  receipt  from  the 
company  acknowledging  the  payment  of  the  advance  premium, 
and  that  the  company  are  estopped  by  that  receipt.  It  does  not 
appear  however  that  the  plaintiff  was  misled  or  could  have  been 
misled  by  this  receipt,  so  far  as  the  company  were  concerned.  He 
knew  he  had  not  done  all  that  was  required  by  the  terms  of  the 
policy;  that  he  had  not  performed  his  part  of  the  contract;  and 
he  cannot  now  set  up  an  estoppel  against  the  company  in  his  own 
favor,  when  he  had  full  knowledge  of  all  the  facts  relating  to  the 
transaction,  and  knew,  as  matter  of  fact,  that  he  was  not  entitled 
to  a  receipt.  Baker  v.  Ins.  Co.,  43  N.  Y.  283;  Sheldon  v.  AiUmiU 
Co.,  26  id.  460 ;  PiU  v.  Berkshire  L.  Ins.  Co.,  100  Mass.  500: 
Bergson  v.  Builders'  Ins.  Co. ,  38  Cal.  541. 

The  arrangement  with  Hodgdon,  by  which  the  t50  paid  on  the 
old  policy  was  to  be  transferred  in  payment  of  the  first  six  months' 
premium  on  the  one  in  suit,  does  not  bind  the  company.  Hodgdon 
was  acting,  not  in  his  individual  capacity,  but  as  the  agent  of  the 
company.  He  might  have  agreed  to  pay  the  balance  due  out  of 
his  own  pocket,  and  with  the  assent  of  the  company,  made  the 
plaintiff  his  debtor.  But  the  plaintiff's  testimony  conclusively 
shows  that  it  was  an  arrangement  by  which  the  company  was  to 
be  bound.  It  was  not  an  attempt  to  defer  payment  beyond  a  spec- 
ified time,  but  it  was  an  attempt  to  waive  and  avoid  payment  of 
the  full  amount  due,  in  fraud  of  the  company.    Had  Hodgdon  any 
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authority  to  compromise  with  policy-holders  in  this  manner  ?  We 
ha?e  found  no  case  in  which  an  agent's  power  has  been  extended 
to  this  point;  and  on  principle  we  see  no  reason  why  it  should  be, 
in  the  absence  of  any  authority  or  ratification  by  the  principal. 
auoirr.  Ins.  Co.,  83  N.  J.  L.  487;  Hoffman  v.  Ins.  Oo.,  92  IT.  S.  161; 
jnxmUin  L.  Ins.  Co.  y.  Se/ion,  53  Ind.  380;  Union  Mut.  L.Ins.  Go. 
T.  IfcMiHsn,  24  Ohio  St.  67;  Merserau  y.  Phmnix  M.  L.  Ins.  Co,, 
66  N.  Y.  274;  Davis  y.  3fass.  Mut.  L.  Ins.  Co.,  13  Blatchf.  462; 
Haw  y.  Union  Mut.  Ins.  Co.,  80  N.  Y.  32.  The  plaintiff  introduced 
no  evidence  tending  to  show  that  Hodgdon  was  a  general  agent  of 
the  company,  or  that  he  held  himself  out  as  such.  But  the  policy 
provided  that  ''  no  agent  of  the  company  shall  make  any  contract 
binding  the  company,  nor  alter  or  change  any  condition  of  this  pol- 
icy, nor  waive  forfeiture  of  this  policy."  Hodgon  did  attempt  to 
make  a  contract  binding  on  the  company  to  release  the  plaintiff 
from  his  obligation  to  pay  the  whole  of  the  advance  premium,  and 
did  thus  attempt  to  alter  and  change  one  of  the  essential  conditions 
of  the  policy.  The  plaintiff  therefore  having  full  and  ample  notice 
and  knowledge  of  the  restrictions  on  Hodgdon's  authority  in  this 
respect,  as  an  agent  of  the  defendants,  cannot  now  hold  the  com- 
pany responsible  for  his  unauthorized  contract  unless  the  company 
has  in  some  way  ratified  it. 

In  Danis  v.  Mass.  Mut.  L*  Ins.  Co.,  cited  above,  the  defendants 
being  the  same  as  in  this  case,  and  the  policy  containing  the  same 
conditions  and  limitations.  Judge  Shipman  says :  '^  It  is  not  neces- 
saiy,  under  the  provisions  of  this  application  and  policy,  to  con- 
sider any  distinction  between  the  powers  of  a  general  agent,  by 
which  term  I  mean  an  agent  who  is  authorized  to  make  contracts 
of  life  insurance,  and  the  powers  of  a  sub-agent  who  is  employed 
'to  solicit  applications  for  insurance,  and  under  such  employment 
to  collect  premiums  on  policies  that  were  placed  in  his  hands,  and 
thereupon  to  deliver  premium  receipts  and  such  policies  to  the 
asanred,'  and  whose  powers  are  co-extensive  with  the  business  en- 
trusted to  his  care,  because  in  my  opinion  the  powers  of  any  per- 
son who  was  an  agent,  and  not  an  officer  of  the  company,  to  vary 
the  terms  of  the  contract  which  had  been  entered  into  between  the 
company  and  Sweatland,  had  been  taken  away,  and  the  prohibition 
of  the  exercise  of  such  powers  was  known  to  Sweatland.  The  })ro- 
visions  alike  of  the  application  and  of  the  policy  declare  that  the 
policy  will  not  take  effect  unless  pre-payment  has  been  made.    This 
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condition  could  have  been  waived  by  the  company  or  its  duly  au* 
thorized  agent,  unless  the  agent  has  been  prohibited  from  varying 
the  terms  of  the  policy,  and  that  restriction  of  his  powers  had  been 
brought  home  to  the  knowledge  of  the  insured." 

The  evidence  introduced  by  the  plaintiff  to  show  Hodgdon's 
method  or  custom  of  doing  his  insurance  business  was  immaterial 
Not  showing  that  the  company  ever  knew  of  or  ratified  his  acts  in 
the  instances  testified  to,  or  that  the  terms  of  the  policies  were  the 
same  as  those  in  the  plaintiff's  policy,  it  was  not  competent  for  the 
jury  to  find  from  such  testimony  that  the  company  in  this  case 
were  bound  as  having  knowledge  of  Hodgdon's  special  arrangement 
with  the  plaintiff.  A  principal  cannot  be  held  responsible  for  acts 
of  his  agent  beyond  the  apparent  scope  of  his  authority,  which  he 
has  never  ratified,  and  of  which  he  has  never  had  any  actual  knowl- 
edge. Franklin  Ins.  Co.  v.  Sefion,  53  Ind.  380  ;  Koeigea  v.  Ouard. 
L.  Ins.  Co.,  2  Lans.  480  ;  Bouton  v.  Am.  Mvi.  L.  Ins.  Co.,  25 
Conn.  542. 

Nor  is  the  defect  in  the  plaintiff's  case  supplied  by  the  defend- 
ants' testimony.  The  fact  that  the  company  charged  the  premium 
to  ^odgdon  when  they  issued  the  policy,  being  in  accordance  with 
a  custom  of  business  between  the  company  and  their  agents,  not 
being  regarded  by  the  company  as  a  payment,  and  not  being  known 
to  and  understood  by  the  plaintiff  as  a  payment  of  his  indebtednesa 
to  the  company,  cannot  now  be  held  to  have  had  that  effect.  As 
against  the  agent  it  was  not  a  debt  due  to  the  company  untU  he 
received  the  money  ;  if  he  never  received  the  money  and  returned 
the  policy,  the  premium  was  credited  to  him  on  the  company's 
books ;  and  if  he  delivered  the  policy  without  receiving  the  prem- 
ium, the  policy  by  its  terms  was  not  to  be  enforced.  And  there 
is  no  evidence  that  Hodgdon  agreed  with  the  plaintiff  to  become 
personally  responsible  to  the  company  for  the  amount  of  his  pre- 
mium. Buffum  V.  Fayette  M.  F.  I.  Co.,  3  Allen,  360 ;  Hoyt  v. 
Mutual  Benefit  L.  I.  Co.,  98  Mass.  539 ;  Acey  v.  Femts,  7  M.  & 
W.  151. 

The  note  for  t30,  which  was  a  part  of  the  advance  premium,  was 
never  delivered  to  the  company.  It  was  made  by  R  B.  and  de- 
livered to  the  plaintiff.  It  did  not  in  any  proper  sense  come  into- 
the  possession  of  the  company.  The  plaintiff  could  not  accept  it 
in  behalf  of  the  company.  He  could  not  for  the  company  pass  on 
its  proper  execution.     The   evidence  at  most  only  shows  that  the 
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plamtifl  was  requested  to  carry  the  blank  note  to  B.  B.,  and  after 
he  had  signed  it  to  bring  it  back  to  Hodgdon.  But  it  was  as  much 
a  part  of  the  contract  that  the  note  should  be  delivered  as  that  the 
cash  part  of  the  premium  should  be  paid.  The  note  therefore 
never  having  been  legally  delivered  to  the  defendants,  the  plaintiff 
has  failed  to  perform  his  part  of  the  contract  in  this  respect. 
Liwis  V.  Phmnix  M.  L.  I.  Co.,  44  Gonn.  72  ;  Markey  v.  Tns.  Co.y 
118  Mass.  178. 

All  the  evidence  in  the  case  not  being  competent  to  sustain  a 
verdict  in  favor  of  the  plaintiff,  a  nonsuit  should  have  been 
ordered. 

Verdict  Ht  aside. 

Dob,  0.  J.,  Staklkt,  Butgham,  Skixh  and  Oluul,  JJ«,  did 
not  ait ;  Allbb,  J.,  concurred. 


Hall  y.  BrrrrBBViSLa 

(6BN.H.864.) 

.Brfim^ — reseUtian  of  coniraet. 

la  ialMl  hajiag  goods,  not  necessules,  on  credit,  and  not  letaniiig  Uism 
la  liable  for  an  amount  eqoal  to  the  benefit  derived  by  him. 

A  CTION  for  goods  sold  and  delivered.    Flea,  infancy. 

AJbin  A  StreeUr  and  Rand,  for  plaintiffs. 
Mugridge,  for  defendant. 

Staklbt,  J.  The  defendant  interposes  the  plea  of  infancy  as  a 
bar  to  the  plaintiffs'  right  to  recover,  and  so  far  as  this  right  de-^ 
pends  on  an  express  contract  it  is  a  complete  answer.  The  express 
contract,  on  which  the  plaintiffs'  rely,  was  voidable  at  the  defend- 
ant's election,  but  it  does  not  necessarily  follow  because  the  de- 
fendant exercises  his  privilege  to  avoid  the  contract  that  he  is  under 
no  liability  to  the  plaintiffs. 

The  right  of  infants,  lunatics,  persons  non  compos  mentis,  and 
drunkards,  when  in  such  a  state  as  to  be  entirely  deprived  of  reason, 
Vol.  XLVU  — 27 
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to  aToid  their  contraots  is  placed  on  the  same  ground.  They  are 
considered  to  be  devoid  of  that  freedom  of  will,  combined  with 
maturity  of  reason  and  judgment,  essential  to  enable  them  to  give 
the  assent  necessary  to  make  a  yalid  contract.  To  protect  them 
from  fraud  and  imposition,  to  which  from  their  want  of  under, 
standing  and  immaturity  of  judgment  they  are  exposed,  they  are 
permitted  to  allege  their  want  of  capacity  to  bind  themseWes  by 
contract.  But  this  priyilege  is  to  be  used  as  a  shield,  not  as  a 
sword  ;  not  to  do  injustice  but  to  preyent  it.  Zouch  v.  Parsons, 
3  Burr.  1794 ;  Seaver  t.  Phelps,  11  Pick.  304 ;  22  Am.  Dec.  372; 
Allis  V.  Billings,  6  Mete.  415  ;  39  Am.  Dec.  744;  HalMt  t.  Oaies, 
1  Cush.  296  ;  Tafl  t.  Pike,  14  Vt.  405 ;  39  Am.  Dec,  228  ; 
Lincoln  v.  Buekmasier,  32  Vt.  652 ;  Matter  of  Barker,  2  Johns. 
Ch.  233 ;  Sanford  t.  Sanford,  58  N.  Y.  553,  557 ;  8.  c,  17 
Am.  Bep.  206  ;  Squier  t.  Hydhff,  9  Mich.  274  ;  Spicer  y.  Earl,  41 
id.  191 ;  s.  c,  32  Am.  Bep.  152  ;  AUen  v.  Berryhitt,  27  Iowa,  540  ; 
Benj.  Sales,  §  21 ;  1  Pars.  Cont.  293 ;  Chit.  Gont.  135, 136, 141  ;  1 
Fonbl.,  B.  1,  ch.  2,  §  4 ;  Bing.  Inf.  63 ;  Ewell  L.  0.  588. 

But  while  the  disabilities  of  these  different  classes  of  persons 
and  the  reasons  on  which  they  are  placed  are  the  same,  and  they 
equally  require  protection,  the  application  of  the  principles  of  law 
governing  their  rights  and  liabilities  and  their  status  has  been 
widely  different,  and  has  undergone  marked  changes  from  time  to 
time.  Under  the  ancient  common  law,  lunatics  were  allowed  to 
show  their  lunacy  in  defense  of  their  alleged  contracts  (2  Bl.  Com. 
291)  ;  but  later,  in  the  times  of  Edward  III,  ''  a  scruple  began  to 
arise  whether  a  man  should  be  permitted  to  blemish  himself  by 
pleading  his  own  insanity.  Under  Henry  VI  this  way  of  reasoning 
*  *  *  was  seriously  adopted  by  the  judges  ♦  ♦  ♦  and  from 
these  loose  authorities,  which  Fitzherbert  does  not  scruple  to  reject 
as  being  contrary  to  reason,  the  maxim  that  a  man  shall  not  stul- 
tify himself  hath  been  handed  down  as  settled  law."  2  Bl.  Com. 
291,  292 ;  Bac.  Abr.,  Idiots  &  Lunatics,  F.  The  reason  assigned 
for  this  maxim  was  that  a  man  cannot  know  in  his  sanity  what  he 
did  when  he  was  insane  {^roudy.  Marshall,  Gro.  Eliz.  398  ;  Oow 
Y.  Afidrews,  id.  622)  ;  or  as  stated  by  Littleton  *'  no  man  of  full 
age  shall  be  received  in  any  plea  by  the  law  to  disable  his  own 
person."  Go.  Litt.,  B.  3,  247  b.  That  such  a  doctrine  ever  could 
have  been  held  to  be  law  seems  incredible,  for  to  use  the  language 
of  WiLMOT,  J.,  it  does   seem  to    be  very  unacconntultlo  that  a 
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man  should  be  at  liberty  to  aToid  his  own  acts  caused  by  the  duress 
of  man,  and  not  those  caused  by  the  duress  of  Heayen  Wilm.  Op. 
155 ;  5  bac.  Abr.  (Bout.  ed.)»  26.  **  How  so  absurd  and  mischiey- 
ous  a  maxim  could  haye  found  its  way  into  any  system  of  juris- 
prudence, professing  to  act  upon  ciyilized  beings,  is  a  matter  of 
wonder  and  humiliation.  There  haye  been  many  struggles  against 
it  by  eminent  lawyers  in  all  ages  of  the  common  law ;  but  it 
IS  perhaps  somewhat  difficult  to  resist  the  authorities  which  assert 
its  establishment  in  the  fundamentals  of  the  common  law  —  a  cir- 
cumstance which  may  well  abate  the  boast,  so  often  and  so  rashly 
made,  that  the  common  law  is  the  perfection  of  human  reason.'' 
Story  Eq.,  §  225.  But  this  doctrine  has  been  exploded  as  manifestly 
against  natural  justice  (2  Kent  Com.  451),  and  it  has  been  finally 
considered  in  this  and  other  jurisdictions  that  lunatics  and  persons 
nan  compos  moniis  may  show  their  incapacity  as  a  defense  to  their 
contracts.  Indeed  this  doctrine  seems  now  well  established  in  this 
country.  Lang  y.  Whidden,  2  N.  H.  435  ;  Burke  y.  Allen,  29  id. 
106 ;  MUcheU  y.  Kingman,  5  Pick.  431 ;  Rice  y.  Peet,  15  Johns. 
503 ;  5  Bac  Abr.  (Bony,  ed.)  26 ;  2  Kent  Com.  451,  452,  and 
notes  and  authorities  j^aMtm. 

Again  it  was  formerly  held  that  the  contracts  of  lunatics  and  per- 
sons non  compos  meniis  were  absolutely  yoid  {Thompson y.  Leach,  3 
Mod.  301 ;  Oorey.  Gibson,  13  Mees.  &  W.  623;  Ohit  Oont.  24, 139) ; 
but  this  has  been  seriously  questioned,  and  is  now  held  that  they  are 
ToidaUe  only  ( Wait  y.  Maxwell,  5  Pick.  217;  16  Am.  Dec.  391;  AUis 
V.  BiUings,  6  Mete.  415;  39  Am.  Dec.  744;  2  Gush.  19;  Ingraham  y. 
Baldwin,  9  N.  Y.  45;  Met.  Gont.  80 ;  Pars.  Notes  &  Bills,  151 ;  2  Hill 
B.  P.  408,  §  16) ;  and  that  where  a  contract  is  entered  into  in  good 
faith  with  a  lunatic  or  a  person  non  compos  menits,  and  is  for  the 
benefit  of  such  person,  courts  of  law  as  well  as  equity  will  uphold  it. 
McOriUis  y.  Bartlelt,  8  N.  H.  569 ;  Young  y.  Stevens,  48  id.  133 ; 
s.  c,  2  Am.  Bep.  202  ;  Mut.  Life  Ins.  Go.  y.  Hunt,  79  N.  Y.  541 ; 
HalUtt  y.  Oakss,  1  Gush.  296;  MoUon  y.  Gamroux,  2  Exch. 
487 ;  8.  c,  4  id.  17 ;  Sniot  y.  Ince,  7  De  G.,  M.  &  Q.  475  ;  Box- 
tor  T.  Earl  of  Portsmouth,  5  B.  ft  G.  170 ;  NieiU  y.  Morloy,  9  Ves., 
Jr.,  478 ;  Brown  y.  JodreU,  3  G.  ft  P.  30  ;  Gore  y.  Gibson,  supra; 
1  Pars.  Gont  886  ;  Benj.  Sales,  §  29  ;  Story  Eq.,  §  228.  Oreenleaf 
states  the  doctrine  thus  :  Where  goods  haye  been  supplied  to  a 
party  which  were  necessaries,  or  were  suitable  to  his  or  her  station 
or  employment  in  life,  and  which  were  furnished  under  circum- 
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stances  eyincing  that  no  advantage  of  his  or  her  mental  infirmity 
was.  attempted  to  be  taken,  and  which  haye  been  enjoyed  bj  such 
party,  then  he  or  she  is  liable  at  law  as  well  as  in  equity  for  the 
yalue  of  the  goods.  2  Greenl.  Ey.,  §  369  ;  Ketidatt  y.  May,  10 
Allen,  62. 

From  this  brief  review  it  is  seen  that  there  has  been  a  change  in 
the  law  relating  to  the  rights  and  liabilities  of  lunatics  and  persons 
non  compos  meniis  from  absolute  liability  upon  all  contracts  to  no 
liability  upon  any  contract,  and  from  that  to  a  liability  limited  by 
the  benefit  received.  This  latter  doctrine  places  their  rights  and 
liabilities  upon  broader,  more  rational  and  just  grounds  than  they 
have  ever  been  before,  for  it  regards  the  rights  of  both  parties  — 
treats  both  parties  to  the  contract  as  equally  under  the  protection 
of  the  law — the  lunatic  and  the  person  non  compos  fnsnHs,  by  al- 
lowing them  to  rescind  their  contract,  accounting  for  the  benefit 
received  from  it ;  the  other  party  by  allowing  him  to  recover  to  the 
extent  of  the  benefit  received  by  the  lunatic. 

The  privilege  accorded  to  infants  to  avoid  their  contracts  rests  on 
the  same  ground  as  that  accorded  to  lunatics  and  persons  non  compos 
montis — protection  against  fraud  to  which  by  reason  of  their  imma- 
turity of  judgment  they  are  liable.  8o  far  as  relates  to  their  contracts, 
these  different  classes  of  persons  are  said  to  be  parallel,  both  in  law 
and  reason.  Seaver  v.  Phelps,  11  Pick.  304 ;  22  Am.  Dec.  372; 
Brechenridgtfs  Heirs  v.  Ormsby^  1  J.  J.  Marsh.  236;  19  Am.  Dec.  71; 
Thompson  v.  Leachy  3  Mod.  301;  1  Pars.  Oont.  293;  Story  Eq.,  §§  223, 
224,  242,  and  authorities  passim.  But  the  principles  applic»t>le  to 
their  contracts  have  not  been  the  same,  and  even  with  regard  to  the 
contracts  of  infants  the  law  has  been  materially  changed.  Until  the 
decision  in  Zouch  v.  Parsons,  3  Burr.  1794,  none  of  the  contracts 
of  minors  were  enforceable.  They  wei-e  all  either  void  or  voidable. 
Bac.  Abr.,  Infant  I,  3;  Com.  Dig.  Enfant  B,  5;  Lloyds  y.  Oreffory, 
Gro.  Car.  502.  But  in  Zouch  v.  Parsons,  supra,  it  w§ub  held  that 
infants  were  liable  on  their  contracts  for  necessaries  on  the  ground 
of  necessity,  and  because  they  were  of  benefit  to  the  infant.  Lord 
Maksfield  said,  page  1801,  *'  Great  inconveniences  must  arise  to 
others  if  infants  were  bound  by  no  act.  The  law  therefore,  at  the 
same  time  that  it  protects  their  imbecility  and  indiscretion  from 
injury  through  their  own  imprudence,  enables  them  to  do  binding 
acts  for  their  benefit  ♦  ♦  ♦  ♦  A  third  rule,  deducible  from 
the  nature  of  the  privilege  that  is  given  as  a  shield  and  not  as  a 
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sword,  18  that  it  never  shall  be  turned  into  an  offensiye  weapon  of 
frsad  or  injustice  ♦  ♦  ♦  The  end  of  the  privilege  is  to  pro- 
tect infants.  To  that  object  therefore  all  the  rules  and  their  ex- 
ceptions must  be  directed.''  In  Drury  v.  Drury,  cited  in  Maddon 
T.  White,  2  T.  R.  159,  Lord  Mansfield  laid  it  down  as  a  general 
principle,  that  if  an  agreement  be  for  the  benefit  of  an  infant  at 
the  time,  it  shall  bind  him ;  and  Buller,  J.,  said  Lord  Habd- 
wiOKB  afterward  adopted  this  rule.  But  this  broad  principle  an- 
nounced by  Lord  Mansfield,  and  which  seems  so  just  and  wise, 
and  which  secures  to  infants  all  the  protection  necessary  to  save 
them  from  the  consequences  of  immaturity  of  judgment  and  un- 
derstanding, has  been  limited  so  that  under  it  they  have  only  been 
held  liable,  upon  an  implied  contract  for  necessaries,  such  as  nec- 
essary meat,  drink,  apparel,  medicine  and  instruction,  and  if  mar- 
ried, provision  for  wife  and  children.  Bing..  Inf.  87.  Recently 
the  term  has  been  extended  to  include  counsel  fees,  in  cases  involv- 
ing their  liberty.  Barker  v.  ffibbard,  54  N.  H.  539;  s.  c,  20  Am. 
Sep.  160  ;  MeOrittis  v.  Barileii,  8  N.  H.  569.  Formerly  it  was 
held  by  some  authorities  that  they  could  not  be  allowed  to  rescind 
their  contracts  in  regard  to  either  personal  or  real  property  until 
after  coining  of  age;  but  this  has  been  modified,  so  that  as  to  their 
contracts  in  regard  to  personal  property,  they  may  rescind  as  well 
1)ef ore  as  after.  Oarr  v.  Ohugh,  26  N.  H.  289, 291 ;  Roo/y.  Stafford, 
7  Cow.  179;  Stafford  v.  Boo/,  9  id.  626;  Zouch  v.  Parsons,  supra. 
So  they  were  formerly  allowed  to  rescind,  and  recover  what  they 
had  paid  on  their  contracts  without  restoring  what  they  had  re- 
ceived. But  this  has  been  changed,  and  it  is  now  held  that  they 
cannot  rescind  without  restoring  or  offering  to  restore  the  considera- 
tion, if  remaining  in  specie,  and  in  the  possession  or  control  of  the 
infant  and  capable  of  return;  and  in  some  jurisdictions  it  is  now 
held,  that  where  the  consideration  cannot  be  restored,  the  infant, 
before  he  can  be  allowed  to  rescind,  must  place  the  adult  in  as  good 
condition  as  though  he  had  returned  the  consideration,  or  he  must 
account  for  the  value  of  it.  Carr  v.  Olough,  supra;  Heath  v.  West, 
28  N.  H.  101,  110 ;  Locke  v.  Smith,  41  id.  346,  353  ;  Young  v. 
Stevens,  48  id.  133,  137;  s.  c,  2  Am.  Rep.  202 ;  Heafh  v.  Stevens, 
48  N.  H.  251;  KimbaU  v.  Bruce,  58  id.  327;  Price  v.  Furman,  27 
Vt.  268 ;  Badger  v.  Phinney,  15  Mass.  359 ,  Riley  v.  Mallory,  33 
Conn.  201,  207  ;  Ewell  L.  C.  123,  125 ;  2  Kent  Com.  236,  240 ; 
Bent  8b1^,  §  ^"^^  ^^^^'    '^^'^  ^^  especially  the  case  in  contracts  for 
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seryices,  where  the  infant  seeks  to  avoid  his  contract  and  recover 
what  his  services  are  reasonably  worth;  and  this  allows  the  adult  to 
set  off  against  the  value  of  the  plaintiff's  services  the  reasonable 
value  of  what  the  infant  has  received  on  account  of  such  services ; 
or  in  other  words,  the  infant  is  entitled  to  recover  for  the  benefit 
which  the  adult  has  derived  from  the  services  performed  by  him. 
Lufhin  V.  Mayatt,  26  N.  H.  82;  Locke  y.  Smithy  supra  ;  M'Orittis 
V.  flow,  3  N.  H.  348;  Vent  v.  Osgood,  19  Pick.  672;  Stone  v.  Den- 
nison,  13  id.  1;  23  Am.  Dec.  664;  Breed  v.  Judd,  1  Gray,  456 ; 
Oaffney  v.  Hdyden,  110  Mass.  137;  s.  c,  14  Am.  Sep.  680 ;  Hoxiey. 
Lincoln^  26  Vt.  206;  Harney  \.  Owen,  4  Blackf.  337  ;  30  Am.  Dec 
.662;  Squier  v.  HydUffy  9  Mich,  274 ;  Spieer  v.  Earl,  41  id.  191 ; 
8.  c,  32  Am.  Bep.  162 ;  Whitmarsh  v.  Hall,  3  Den.  375 ;  Mak- 
areU  v.  Bachelor,  Cro.  Eliz.  683  ;  Ive  v.  Chester,  Cro.  Jac.  560 ; 
Ewell  L.  0.  109. 

Again,  as  has  been  shown,  infants  were  formerly  held  liable  on 
their  contracts  for  necessaries;  but  it  is  now  held  that  they  are  lia- 
ble, not  by  virtue  of  any  contract,  but  on  the  ground  of  an  implied 
legal  liability  based  on  the  necessity  of  the  situation.  Bing.  Inf. 
Bennett's  notes,  87. 

It  is  apparent  that  the  tendency  of  the  later  decisions  is  to  enlarge 
the  liabilities  and  obligations  of  infants;  and  while  the  liability  has 
not  in  their  case  been  extended  so  far  as  it  has  in  regard  to  lunatics 
and  persons  non  compos  mentis,  the  principle  on  which  it  rests  is  the 
same.  The  grants  of  infants  and  persons  n(m  compos  are  parallel,  both 
in  law  and  reason.  Thompson  v.  Leach,  3  Mod.  301 ;  Seaver  v.  Phelps, 
11  Pidc  304 ;  22  Am.  Deo.  372 ;  Breckenridgtfs  Heirs  v.  Ormsby, 
supra.  In  view  of  these  facts,  no  reason  appears  why  the  wise  and 
just  principle  enunciated  by  Lord  Mansfield  should  not.be  given 
its  full  force,  and  the  rights  and  obligations  of  lunatics,  persons 
non  compos  mentis,  drunkards  when  in  such  a  state  as  to  be  entirely 
bereft  of  reason,  and  infants  be  placed  on  the  same  ground.  The 
obligation  to  account  only  for  the  benefit  actually  received  secures 
ample  protection  from  fraud  and  impositi3n,  and  at  the  same  time 
prevents  the  privilege  from  being  used  to  perpetrate  fraud.  It  pre- 
vents their  disability  from  being  *^  not  their  protection  merely,  bat 
an  extraordinary  legal  ability  to  rob  others ;  not  a  shield,  but 
a  sword  ;  not  a  mere  legal  incapacity  to  be  plundered  by  their 
fellow-men,  but  a  vast  capacity  to  plunder  them  with  impunity." 

The  right  to  recover  for  necessaries  is  given,  because  the  infant 
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hajs  deriyed  a  benefit  therefrom.  It  is  upon  no  other  ground.  If 
the  benefit  is  the  foundation  of  the  right,  why  should  it  bo  limited 
to  necessaries  ?  It  cannot  be  said  that  the  infant,  if  engaged  in 
trade  or  business,  may  not  deriye  a  benefit  therefrom.  If  benefit 
obtained  by  the  infant  is  the  test  in  one  case,  why  not  make  it  the 
test  in  all  cases  ?  This  has  been  made  the  test  in  the  case  of  luna- 
tics and  persons  non  cornpos  mentis,  and  it  should  be  applied  in  the 
caae  of  infants.  The  true  rule  is,  that  the  contract  of  an  infant 
or  Innatic,  whether  executed  or  executory,  cannot  be  rescinded  or 
aToided  without  restoring  to  the  other  party  the  consideration  re- 
oeiyedy  or  allowing  him  to  recover  compensation  for  all  the  benefit 
conferred  upon  the  party  seeking  to  avoid  the  contract.  The 
question  whether  the  infant  has  received  a  benefit,  like  the  ques- 
tion of  what  are  necessaries,  and  what  sum  the  infant  ought  to  pay 
for  them,  or  the  question  of  negligence  or  ordinary  care,  and  other 
similar  qnestions^  is  one  of  mixed  law  and  fact.  N'o  unifoim 
rale  can  be  established.  A  contract,  which  under  some  circum- 
stances to  one  person  might  be  beneficial,  under  others  and  to 
another  might  be  injurious.  In  no  two  cases  are  we  likely  to  find 
the  same  facts;  and  it  must  always  be  for  the  trier  to  apply  the  law 
to  the  facts,  and  determine  whether  the  infant  has  been  benefited, 
and  to  what  extent.     Bing.  Inf.,  Bennett's  notes,  88. 

Our  conclusion  is,  that  the  plea  of  infancy  is  not  a  bar  to  the 
plaintiffs'  recovery,  but  that  they  may  recover  to  the  extent  of  the 
benefit  received  by  the  defendant,  not  exceeding  the  price  he 

agreed  to  pay  for  the  goods. 

Case  discharged. 

BnrOHAJfy  J.,  did  not  sit ;  the  others  concurred. 


WiLKIKB  V.  OeDWAT. 
(OON.  H.STS.) 

TRB—  "  heiri  " — Autftand  and  w{fe. 

A  beqneal  to  the  *'  hein  "  of  a  deceased  wife  doea  not  Indnde  her  ■uvlvlac 
baabaDd,  unleaa  that  intentloii  is  otherwiae  evinced.* 

nROBATE  appeal.    The  opinion  states  the  point. 


*Bee  2WfiMm  t.  DaiH«,  ante,  p.  1 
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Frinkj  for  appellant. 

A.  P.  Carpenter,  for  appellees. 

Olabk,  J.  If  hasband  and  wife  were  of  kin  or  heirs  of  each 
other,  the  relationship  would  extend  to  the  children  of  either  by  a 
former  marriage,  and  a  decree  of  divorce  would  dissolye  it.  The 
common-law  doctrine  of  dower  and  curtesy  originated  in  the  fact 
that  husband  and  wife  are  not  heirs  of  each  other.  Ordinarily, 
technical  terms  are  to  be  understood  according  to  their  legal  sig- 
nification, unless  some  evidence  appears  of  an  intention  to  use 
them  in  a  different  sense.  The  phrase  ''next  of  kin,"  as  apphed 
to  relatives  by  blood,  having  a  technical  legal  signification  under 
the  statute  of  distributions  when  used  without  qualification,  is  held 
to  mean  next  of  kin  according  to  the  statute.  Pinkhemi  v.  Blair, 
57  N.  H.  226.  But  husband  and  wife  are  nowhere  included  with 
''  heirs  "  or  ''  next  of  kin  "  in  the  statutes.  These  terms,  in  their 
proper  and  legal  signification  and  acceptation,  have  reference  to 
relationship  by  blood  ;  and  in  RuAardson  v.  Martin,  55  N.  H.  45, 
it  was  held  that  the  widow  of  a  devisee  cannot  take  as  heir  of  her 
husband,  under  a  clause  giving  certain  bequests  to  him  and  his 
heirs,  unless  it  is  apparent  from  the  will  that  the  word  ''  heirs''  is 
not  used  in  its  ordinary  sense.  Upon  the  authority  of  that  case  the 
appellant  is  not  entitled  to  a  share  in  the  estate  under  the  provis- 
ions of  the  will  giving  one-half  of  the  estate  to  the  heirs  of  his  wife. 

But  as  the  interpretation  of  a  will  is  the  ascertainment  of  the 
testator's  intention  (Brawn  v.  BartUti,  58  N.  H.  511),  very  little 
competent  evidence  may  be  sufficient  to  show  that  the  testator 
used  the  word  heira  in  a  broader  sense  than  its  legal  meaning, 
intending  to  include  the  husband  of  a  deceased  wife,  or  the  widow 
of  a  deceased  husband;  and  when  such  intention  is  shown  by  com- 
petent evidence,  it  is  his  will,  however  inartificially  expressed;  but 
ordinarily,  in  the  absence  of  evidence  showing  a  different  intention, 
the  word  ''heirs  "  will  be  understood  as  used  in  its  legal  sense. 

In  this  case  the  will  appears  to  be  carefully  and  accurately  drawn, 
and  there  is  no  evidence  that  the  testator  intended  to  use  the  word 
"  heirs  "  in  any  other  than  its  ordinary  and  legal  signification.  The 
appellant  was  the  husband  of  the  testator's  daughter  when  the  will 
was  made.  There  is  nothing  m  its  provisions  indicating  a  purpose 
to  make  him  a  beneficiary;  and  the  fact  that  he  is  nowhere  named 
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in  the  will  is  a  oiicumstance  tending  rather  to  the  conelnaion  that 
the  testator  did  not  intend  he  should  share  in  the  estate.  The 
tact  that  the  testator  uses  the  word  "  heirs ''  in  the  clause  of  the 
will  under  consideration,  and  the  word  '^ children"  in  reference  to 
the  other  half  of  the  estate,  seems  to  indicate  the  testator's  accu- 
racy in  the  use  of  language,  rather  than  a  purpose  to  enlarge  the 
ordinary  meaning  of  the  word  '^  heirs,"  as  claimed  in  the  argument. 
He  properly  designated  the  children  of  his  daughter  as  the  bene- 
ficiaries in  both  cases,  by  describing  them  as  her  children  in  her 
life-time,  and  as  her  heirs  after  her  decease.  We  discoyer  nothing 
indicating  that  the  testator  used  the  word  '^  heirs  "  m  the  sense  of 
distributees,  or  that  he  intended  the  appellant  should  take  any 
thing  under  the  will.  2  Jar.  Wills,  61 ;  KeieUas  y.  Keielias,  72 
N.  Y.  812 ;  s.  c,  28  Am.  Rep.  155  ;  Luce  y.  Dunham,  69  N.  Y.  36; 
Cleaver  y.  Oleaver,  39  Wis.  96 ;  s.  c,  20  Am.  Rep.  30 ;  JBsiif  y. 
Clark,  101  Mass.  86;  B.  c,  8  Am.  Rep.  820;  Lard  y.  Bourne,  68 

Me.  868;  8.  c,  18  Am.  Rep.  234. 

Appeal  diemiesetL, 

FoflTBBy  J.,,  did  not  sit:  the  others  concurred. 


MlRTOALF  y.  OlLMORS. 

an  N.H.  417.) 

il^unetian  —  againrt  judgment,  for  peijitr^i 

Abl  Injoiietkm  will  not  Issae  agaliuit  the  use  in  this  State  of  a  Jodgment  of 
aaoUier  State,  on  the  gronnd  that  it  was  obtained  hy  ftdie  and  fraudulent 
evidence. 


B 


ILL  for  injunction.     The  head-note  shows  the  point. 


Burke,  for  defendant. 

Gushing,  Wail  £  Parker,  for  plaintilS. 

Dob,  0.  J.  [Omitting  another  point]  But  the  plaintiff  is  not 
entitled  to  an  injunction.  The  facts  stated  in  the  bill  are,  that  the 
defendant  Gilmore  sued  the  plaintiff  Metcalf  in  Illinois;  Metealf 
appeared  and  contested  the  suit;  there  was  a  trial;  Metcalf  was  sick 
and  unable  to  attend  the  trial,  in  which  he  was  represented  by 
Vol.  XL VII  —  28 
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ooanflel;  Gilmore  took  adyantage  of  Metcalf 'a  absence,  and  by  his 
false  testimony  and  fraud  obtained  a  judgment  which  he  knew  was 
unjust.  The  general  charge  of  fraud  is  insufficient.  The  particu- 
lar facts  constituting  the  fraud  must  be  alleged.  Lynu  v.  AUet^ 
61  N.  H.  24^,  244,  245.  In  this  case,  as  in  DmnerUt  y.  Lt/fard,  27 
id.  541,  549,  and  Folsom  v.  Fohomy  55  id.  78,  the  only  alleged  fraud 
is  in  the  falsity  of  eyidence  on  which  the  judgment  was  rendered. 
If  the  judgment  had  been  rendered  in  this  State,  and  the  plaintiff 
were  entitled  to  any  relief  for  the  cause  alleged  in  this  bill,  his 
remedy  would  be  a  new  trial,  upon  the  result  of  which  the  alleged 
wrong  could  be  rectified,  and  a  just  judgment  rendered  that  would 
take  the  place  of,  or  operate  as  an  amendment  of,  the  one  alleged 
to  be  unjust.  An  injunction  against  the  use  of  the  judgment  would 
not  be  an  appropriate  remedy,  because  the  rights  of  the  parties,  so 
far  as  they  are  brought  in  question  by  this  bill,  should  be  established 
by  the  judgment  complained  of,  or  by  a  correction  of  it;  and  h&  this 
would  not  be  done  by  an  injunction  against  the  use  of  it,  the  bill 
could  not  be  maintained.  If  the  plaintiff  ought  to  haye  redress, 
there  should  be,  not  an  order  forbidding  the  use  of  the  judgment, 
but  an  order  making  the  judgment  what  it  ought  to  be,  so  that  both 
parties  could  use  it  justly.  Being  the  settlement  of  a  controyersy, 
its  use  is  to  be  facilitated,  not  obstructed.  The  purpose  of  the  law 
requiring  a  judgment  to  be  rendered,  is  to  be  accomplished,  not  by 
depriying  it  of  its  operation  and  effect,  but  by  making  it  right,  and 
giying  it  free  course. 

A  correction  of  the  alleged  wrong  should  be  sought  in  some  direct 
proceeding  for  the  i*eformation  of  the  judgment,  which  cannot  be 
reformed  on  this  bill,  or  in  any  proceeding  in  this  State.  Lyme  y. 
Alien,  51  N.  H.  242;  Adams  y.  Adams,  id.  388.  If  the  plaintiff 
has  a  remedy,  it  is  in  Illinois.  The  court  of  that  State  might  find, 
as  matter .  of  law  or  fact,  that  his  only  remedy  was  a  motion  for 
delay,  and  an  opportunity  t6  proye  the  facts  and  show  the  falsity 
of  Gilmore's  testimony,  before  the  judgment  was  rendered.  They 
might  think  his  counsel  should  haye  been  fully  instructed  as  to  all 
material  facts,  and  should  haye  taken  such  a  course  at  the  trial,  or  be- 
fore the  trial,as  would  haye  enabled  the  court  upon  sufficient  eyidence 
of  the  truth,  to  render  a,  just  judgment.  Hearing  all  the  eyidence 
the  plaintiff  has  to  offer,  they  might  be  of  opinion  that  Gilmore's 
testimony  was  true,  or  that  if  it  was  untrue,  relief  was  barred  by 
some  fault  of  the  plaintiff  or  his  counsel.     On  many  material  pointa 
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ot  law  and  fact,  diflbrent  oonclasions  might  be  reached  in  lUinois 
and  New  Hampshire;  and  there  being  no  right  of  appeal  from  one 
State  to  the  other,  the  questions  of  law  and  fact  raised  by  the  com- 
plaint of  perjury  should  be  settled  in  Illinois.  When  they  are  set- 
tled in  that  State,  there  will  be  no  difficulty  here  in  giving  both 
parties  the  benefit  of  the  adjudication.  If  the  plaintiff  should  haye 
time  to  seek  relief  in  Illinois,  time  can  be  given,  on  his  motion,  in 
the  pending  suit  without  an  injunction.  The  plaintiff  suggests 
that  an  Illinois  injunction  would  have  no  force  in  this  State.  But 
we  must  presume  that  if  it  were  obtained,  it  would  issue  upon  such 
a  decision  of  the  facts  and  the  law  as  would  preclude  controversy 
here.  When  the  facts  and  law  are  determined  in  Illinois,  the 
judgment  by  which  they  are  determined  will  have  due  effect  in  this 
State.  If  it  should  be  held  in  Illinois  that  the  only  remedy  is  in 
New  Hampshire,  we  should  consider  the  case  again  in  the  posture 
in  ^bich  such  a  decision  would  leave  it.  But  we  deem  it  inexpe- 
dient to  act  upon  the  supposition  that  such  a  view  will  prevail  in 
that  State. 

Under  some  circumstances,  an  award,  obtained  by  perjury  or 
fraud,  is  in  effect  set  aside,  on  a  bill  in  equity,  when  there  is  no 
oiber  adequate  remedy.  Craft  v.  ThmftpsoUy  51  N.  H.  536,  542, 
544;  EXiei'M  v.  Page,  45  id.  310;  Rand  v.  Redingion,  13  id.  72; 
TYuesdaleY.  Siraw,  58  id.  207.  And  when  relief  is  given  by  in- 
junction against  a  judgment,  it  is  given  on  the  ground  that  there  is 
no  other  adequate  remedy.  Currier  v.  Esty^  110  Mass.  536,  544. 
Some  of  our  decisions  contain  general  remarks  favorable  to  injunc- 
tions in  some  cases,  against  judgments  obtained  by  perjury  or  fraud 
without  negligence  in  the  injured  party.  But  such  remarks  are  to 
be  understood  with  the  qualification  that  there  is  no  other  relief,  or 
no  other  more  appropriate.  In  this  State  the  remedy  is  generally 
by  an  application  for  a  correction  of  the  judgment  An  injunction 
against  the  use  of  the  defendant's  judgment  would  be  as  unsuitable 
as  an  action  at  law  against  him  for  damage  done  by  his  perjury, 
BUUbinvugh  v.  Hichoh,  46  N.  H.  379.  If  the  judgment  hod  been 
rendered  in  this  State,  it  could  not  be  attacked  in  this  collateral 
manner.  Demerit  v.  Lgferdy  27  id.  541;  HoUxeter  v.  Abbott,  31  id. 
442;  Cordon  v.  Cordon,  56  id.  399;  Brewster  v.  Page,  58  id.  4;  Ayer 
V.  Messer,  59  K.  H.  279;  Spofford  v.  Smith,  id.  366.  And  in  what- 
ever manner  it  can  be  attacked,  the  question  of  remedy  should  be 
fried  in  Illinois. 
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It  would  seem  that  if  any  wrong  was  done  that  can  be  remedied, 
it  was  owing  to  this  plaintiffs  failure  to  fully  instruct  his  counsel,  and 
produce  eyidence  sufficient  to  oyeroome  the  surprising  testimony  of 
this  defendant;  that  the  question  should  haye  been  raised  at  the 
thai  whether  the  trial  should  be  postponed  till  the  plaintiff  could 
attend,  or  furnish  the  needed  eyidence;  that  an  injunction  against 
the  use  of  the  judgment  would  not  be  a  proper  remedy  for  the  fail- 
ure of  counsel  to  raise  that  question;  that  if  the  question  had  been 
raised  and  decided  in  fayor  of  Metcalf,  he  would  haye  had  the  most 
fitting  opportunity,  and  aU  the  opportunity  he  could  ask  to  combat 
the  alleged  perjury;  that  if  a  motion  for  a  postponement  of  the  trial 
in  his  behalf  was  made  and  denied,  this  bill  is  yirtually  an  appeal 
from  tlfe  denial;  and  that  if  no  such  motion  was  made,  there  was 
some  fault  in  him  or  his  counsel  for  want  of  a  satisfactory  expla- 
nation of  which  the  bill  is  defectiye. 

Allkbt,  J.,'  did  not  sit;  the  others  concurredi 
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Imuranee  — life  —  wdver  ipffmfHture  —  agr0emmii  to  rednd&U. 

An  InBurer  is  estopped  to  inatst  on  a  forfeiture  for  delay  in  payment  of  pre. 
miams  if  hie  oouree  of  oondact  has  led  the  inaared  to  belieye  thai  the  pve- 
miamB  would  be  received  after  the  appointed  day. 

A  life  ineorance  company,  htiag  estopped  by  its  condnct  to  insist  on  a  forfUi- 
nre  of  a  policy  for  non-payment  of  premiums,  agreed  with  the  assnred  la 
reoeiye  the  over-due  premiums  and  restore  the  poli^  if  a  medical  reSzam- 
ination  should  be  satisfactory,  and  if  not,  to  refund  the  premiums  so  re* 
ceived.  The  assured  paid  the  over  due  premiums  but  the  medical  reSzam- 
ination  was  unsatisfactory.  The  company  declined  to  revive  the  pdU^,  or 
refund  the  premiums  so  paid.  HM^  that  the  assured  might  be  reinstoted 
in  the  position  he  occupied  when  the  agreement  was  entered  into. 


B 


ILL  to  compel  the  issue  of  a  paid-up  policy  of  life  insarancBL 
The  head-note  and  opinion  show  the  case. 


S.  C.  Eastman,  for  plaintiffs. 

Rand  and  S.  0.  Lane,  for  defendants. 
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Smith,  J.  The  fact  is  established  by  the  report  of  the  referee, 
that  prior  to  February  12,  1878,  the  plaintiff  rightfully  supposed 
and  had  reason  to  believe,  from  the  defendant's  course  of  dealing 
with  her,  that  Moore  had  authority  to  receiye  premiums  oyerdue. 
And  that  the  defendants  would  receiye  the  money  so  paid  for  such 
time  as  Moore  should  accept  money  paid  on  his  request  The  pol- 
icy by  its  terms  became  void  February  9,  1877,  for  non-payment  of 
the  note  falling  due  on  that  date,  unless  the  forfeiture  was  waived 
by  the  defendants.  This  condition  was  inserted  for  their  benefit, 
and  could  of  course  be  waited  by  them  at  their  pleasure ;  and  the 
facts  reported  show  that  the  defendants  did  not  intend  to  insist 
upon  the  prepayment  of  the  premiums  aj9  a  condition  precedent. 
Forfeitures  are  not  favored  in  the  law,  for  they  are  often  the  means 
of  oppression  and  injustice.  Insurance  Co.  v.  Norton^  96  XT.  •  S. 
234^  242.  Courts  are  prompt  to  seise  hold  of  any  circumstances 
that  indicate  an  election  to  waive  ii  forfeiture,  or  an  agreement  to 
do  BO,  on  which  the  assured  has  relied  and  acted.  In9uranc$  (7o.v. 
Bggleston^  96  U.  S.  672,  577  ;  and  a  forfeiture  will  not  be  enforced 
except  where  the  evidence  is  clear  that  such  was  the  intention  of 
the  parties.  ImIU  v.  Kniekwrbockm*  Life  Ins.  Co.y  63  N.  Y.  27  ; 
Helme  v.  PhUadaphia  Lxfe  Ins.  Co.,  61  Penn.  Si  107 ;  Buekbee  v. 
U.  S.  Ins.  and  Tr.  Co.,  18  Barb.  541 ;  and  May  Ins.,  g  361 ;  and 
a  waiver  may  be  inferred  from  any  circumstances  which  show  that 
both  parties  understood  the  payment  of  a  premium  when  due 
would  not  be  required.  Currier  v.  Insurance  Co.,  53  N.  H.  538, 
549-552 ;  May  Ins.,  §  890  ;  Beaton  v.  Manhattan  Fire  Ins.  Co.,  7 
B.  I.  502 ;  Ooit  v.  ITai.  Prot.  Ins.  Co.,  25  Barb.  189 ;  Hodson  v. 
Guardian  Life  Ins.  Co.,  97  Mass.  144 

The  defendant's  course  of  dealing  having  been  such  as  to  induce 
the  belief  in  the  plaintiff  that  they  would  not  insist  upon  the  stip- 
ulation in  the  policy  for  a  forfeiture  for  non-payment  of  premiums 
when  due,  the  ordinary  principles  of  estoppel  apply.  The  defend- 
ants are  estopped  to  claim  that  the  plaintiff's  policy  had  lapsed 
prior  to  February  12, 1878.  Meyer  v.  Knickerbocker  Life  Ins.  Co., 
n  N.  Y.  516 ;  8.  c,  29  Am,  Hep.  200 ;  Horn  v.  Coh,  61  N.  H. 
287.  Indeed  the  doctrine  of  waiver  as  asserted  against  insurance 
companies  to  avoid  the  strict  enforcement  of  conditions  contained 
in  their  policies  is  only  another  name  for  the  doctrine  of  estoppel. 
Insurance  Co.  v.  Wolff,  95  U.  S.  326,  333.  It  will  be  obser\-ed  that 
when  Moore  called  upon  the  plaintiff's  agent,  February  11 ,  for  tlie 
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money  then  due,  and  informed  him  that  if  it  was  not  paid  at  onoe 
''  all  would  be  lost"  (meanings  as  we  understand,  that  the  policy 
would  become  Toid),  no  claim  ¥ras  made  that  the  policy  had  already 
lapsed.  The  claim  was  then  made  for  the  first  time  that  further 
delay  in  the  payment  of  premiums  due  would  work  a  forfeiture  of 
the  policy.  After  July  23,  1877,  no  request  was  made  for  the  bal- 
ance of  the  premium  due  August  9,  1876,  nor  for  the  premium 
due  August  9,  1877,  until  February  11,  1878.  When  the  plaintiff 
was  informed  on  the  latter  date  that  immediate  payment  was  neces- 
sary to  prevent  a  forfeiture  of  the  policy,  it  became  her  duty  to  act 
promptly.  The  whole  amount  of  arrearages  claimed  was  paid 
within  the  next  two  days,  no  credit  being  given  for  the  sums  of  t25 
and  tl5  paid  in  June  and  July,  1877.  If  the  defendants  intended 
to  insist  on  the  forfeiture  of  the  policy,  the  rules  of  good  &ith  and 
fair  dealing  required  that  the  plaintiff's  agent  should  have  been  so 
informed  before  he  made  the  payment  of  tlOO ;  otherwise  the  de- 
fendants would  be  demanding  and  receiving  money  to  which  they 
had  no  claim,  and  for  which  the  plaintiff  would  receive  no  benefit. 
Not  till  the  payment  of  tlOO  had  been  made  and  the  receipt  there- 
for delivered,  was  her  agent  informed  of  the  defendant's  claim  that 
the  policy  had  already  lapsed.  The  defendant's  conduct  having 
been  such  as  to  induce  the  plaintiff's  action  in  reliance  upon  it,  if 
the  defendants  could  elect  to  treat  the  policy  as  lapsed  without 
giving  her  a  reasonable  opportunity  to  pay  the  balance  due,  it 
would  operate  as  a  fraud  upon  her.  The  receipt  of  the  sum  of 
tlOO,  February  12,  without  objection,  to  be  credited  to  premiums 
past  due,  no  purpose  of  claiming  a  foifeiture  being  made  known, 
shows  that  the  plaintiff  had  been  induced  to  delay  the  prepayment 
of  premiums  by  the  defendant's  course  of  dealing  with  her.  It 
would  be  a  fraud  upon  the  plaintiff,  after  being  put  off  her  guard, 
not  to  be  permitted  a  reasonable  opportunity  to  pay  the  premiums 
over  due.  Meyer  v.  Insurance  Co,,  73  N.  Y.  516,  527 ;  8.  c,  29 
Am.  Bep.  200 ;  and  there  can  be  no  claim  that  she  did  not  act 
with  reasonable  promptness  after  the  defendant's  change  of  pur- 
pose was  made  known  February  11. 

When  the  defendants  claimed,  February  12, 1878,  that  the  policy 
had  already  lapsed,  and  proposed  that  the  plaintiff  should  pay  up 
the  premiums  in  arrears,  and  give  them  the  option  of  reviving  the 
policy  or  refunding  the  money  if  the  result  of  a  medical  reexam- 
ination should  not  be  found  satisfactory,  the  plaintiff  might  have 
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stood  upon  her  legal  rights,  and  insisted  that  the  policy  had  not 
lapsed  for  the  reason  that  prepayment  of  premiums  had  been 
waived.  She  however  assented  to  the  proposition^  and  thereby 
waived  her  right  to  insist  that  the  defendants  were  estopped  to 
claim  that  the  policy  had  lapsed  for  non-payment  of  premiums  in 
advance.  Under  this  new  contract  Robert  paid  the  balance  of  pre- 
miums in  arrears  February  13,  and  procured  and  furnished  a  medi- 
cal re-examination  of  the  plaintiff  which  the  defendants  pronounced 
unsatisfactory,  and  declined  to  revive  the  policy.  The  plaintiff 
then  demanded  the  repayment  of  the  money  paid  February  12  and 
13,  agreeably  to  the  terms  of  the  alternative  agreement,  and  the 
defendants  declined  to  refund  the  money.  The  defendants  having 
refused  to  perform  either  alternative  of  the  contract,  the  plaintiff 
became  entitled  to  treat  the  contract  as  rescinded  by  the  defendants 
and  entitled  to  be  reinstated  in  the  position  in  which  she  stood 
when  the  contract  of  February  12  was  entered  into.  The  defend- 
ants cannot  set  up  the  contract  which  they  have  violated,  as  a 
waiver  by  the  plaintiff  of  the  estoppel  against  the  defendants  aris- 
ing from  their  usage  and  course  of  dealing  with  her.  Meyer  v. 
iMurance  Co.,  73  N.  Y.  516,  527 ;  s.  c,  29  Am.  Rep.  200.  Nor 
can  they  set  up  the  contract  which  they  have  violated  as  a  means 
of  destroying  previous  rights  of  the  plaifitiff  given  up  and  waived 
by  the  contract  which  the  defendants  have  refused  to  perform. 
Danforih  v.  Dewey ,  3  N.  H.  79  ;  FulUr  v.  Litth,  7  id.  535  ;  Luey 
T.  Bundy,  9  id.  298  ;  Snow  v.  Preecoti,  12  id.  535  ;  Drew  v.  Clog* 
geii,  39  id.  431  ;  Chamberlin  v.  Perkins,  55  id.  237,  241. 

The  plaintiff  is  not  confined  to  her  suit  at  law  to  recover  back 
the  money  paid.  That  is  not  her  only  remedy.  She  may  elect  to 
become  restored  to  the  position  occupied  by  her  when  called  upon 
to  pay  the  premiums  in  arrears,  which  was,  that  the  defendants 
were  estopped  by  their  course  of  dealing  with  her  and  her  agent 
to  claim  that  the  policy  had  become  forfeited. 

Decree  for  iheplainiif. 

BoFQUAM  and  AllU,  JJ.,  did  not  sit ;  the  others  oonooired. 
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BMntU —  **p9rmmail  MmJott.*' 

Viidtr  a  ■U.tato  fl^taig  lumbermen  a  lien  on  lomber  eat  nnd  bnaled  hf  tliflB 
for  their  "penooal  ferTieee,"  there  ia  no  lien  for  Ubor  performed  bj  their 
•enrante  nnd  teema. 

ACTION  for  cutting  and  hauling  lumber.    The  opinion  stiftei 
the  point. 

WwrcBtUr  dt  Qajfnm^  for  defendants. 

(hfdaniy  Eastman  and  Hopps,  for  plaintiff. 

FosTKBy  J.  [Omitting  minor  points.]  Does  the  plaintiff's  lien 
extend  to  the  labor  of  his  senrants  and  teams  ?  Prior  to  the  enact- 
ment of  the  general  laws,  any  person  performing  labor  toward 
building  or  repairing  any  vessel,  or  a  house  or  other  building,  was 
entitled  to  a  lien  on  the  building  for  the  labor  which  he  should 
perform  ^'  by  himself  or  others,''  while  the  lien  of  a  lumberman  was 
limited  to  his  ^  personal  services."  Oen.  Stat,  ch.  125,  §§  9, 11, 14 
Although  the  legislature  has  apparently  abolished  this  discrimina- 
tion against  lumbermen  (Gten.  Laws,  ch.  139,  §  13),  we  must  apply 
to  this  contract  the  law  as  it  existed  when  the  contract  was  made 
and  executed  ;  and  by  that  law  it  was  .declared,  that  ^  any  person 
who  labors  at  cutting,  hauling  or  drawing  wood,  bark,  logs  or 
lumber,  shall  have  a  lien  thereon  for  his  personal  services."  Gen. 
Stat.,  ch.  125,  §  14. 

The  defendants  claim  that  the  term  **  personal  services  "  is  so 
far  restrictive  that  the  lienor  can  take  security  and  precedence  of 
other  claimants  only  to  the  extent  of  the  product  of  the  work 
accomplished  by  his  own  hands  ;  and  that  none  of  the  work  pro- 
duced through  the  labor  of  his  agents  or  servants,  his  teams  or  his 
implements,  can  be  included  in  the  security  of  the  lien.  But  it  is 
manifest  that  an  interpretation  so  narrow  as  this  was  never  intended. 
Tlie  lumberman  may  cut  down  trees,  therefore  he  must  use  an 
axe ;  he  may  haul  and  draw  lumber,  therefore  he  must  use 
chains,  and  probably  sleds  and  oxen,  or  horses.    The  legislature 
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could  not  have  intended  to  exclade  these  appliances,  without  which 
it  would  be  impossible  to  perform  the  labor.  We  have  therefore 
little  hesitation  in  Jiolding  that  the  personal  services  of  the  lumber- 
man include  the  use  and  the  earnings  of  his  own  oxen,  chain,  cant- 
hook,  and  his  own  team  and  sled,  if  these  are  actually  used  by  him 
and  are  essential  to  the  service  rendered.  We  do  not,  in  this  case, 
go  so  far  as  to  hold,  that  if  the  claimant  did  not  labor  himself,  or 
if  acting  as  a  common  laborer,  he  loaned  the  use  of  his  team  on  the 
same  work,  he  could  successfully  chum  the  benefit  of  the  lien  on 
account  of  his  team.  Possibly  this  was  the  real  question  decided  in 
the  two  cases  cited  by  the  plaintiff  on  this  point.  McCrittU  v. 
WiUoHy  34  Me.  286,  and  Cobum  v.  KersweU,  35  id.  126. 

Whether  a  person  in  the  plaintiff's  position,  a  contractor,  one 
who  assumes  the  responsibility  of  performing  a  certain  piece  of 
work,  and  employs  and  superintends  others  in  the  performance  of 
it,  <^  labors^"  within  the  meaning  of  the  statute  granting  one  a  lien 
for  his  "  personal  services^"  might  be  a  question  of  no  little  diffi- 
culty in  the  absence  of  any  judicial  construction  of  this  or  similar 
statutes.  The  stock-broker,  the  clergyman,  the  student,  the  farmer 
and  the  wood-chopper,  all  labor,  but  in  different  ways,  requiring 
the  exerciBe  of  different  mental  and  physical  powers.  From  the 
original  and  comprehensive  meaning  of  the  word  itself,  no  reason 
perhaps  could  be  suggested  why  a  person  who  accomplishes  a 
certain  amount  of  work  by  the  exercise  of  his  mental  powers,  in 
connection  with  the  physical  exertion  of  others,  could  not  be  said 
to  labor.  The  two  classes  or  kinds  of  labor  are  dependent,  the  one 
on  the  other,  and  without  both  nothing  would  be  accomplished. 
But  when  we  study  the  legislative  intention  in  the  enactment  of  a 
hw  granting  those  who  work  chiefly  through  physical  means  cer- 
tain privileges,  it  is  possible  to  see  that  the  term  labor  is  used  in 
a  restricted  sense,  and  not  in  its  broad  and  comprehensive  meaning. 
The  object  of  the  lien  laws,  now  almost  umversal,  is  not  doubtful, 
on  authority  at  least.  One  purpose  may  have  been  to  protect  the 
laboring  man,  the  man  whose  subsistence  depends  on  the  wages 
earned  by  his  own  manual  labor,  from  the  reckless  improvidence 
of  his  employer,  and  to  furnish  him  with  ample  security  for  his 
earnings,  which  ordinarily  he  could  not  successfully  demand.  If 
this  was  the  intention  of  the  legislature  in  the  passage  of  the  law 
in  question,  then  it  follows  that  it  does  not  apply  to  contractors 
employing  men  and  teams  to  cut  and  haul  timber,  doing  no  mannul 
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labor  themselves,  and  deriving  their  compensation  from  the  profits 
realized.  Most  of  the  authorities  that  we  have  examined  support 
this  view  of  the  law,  except  in  cases  where,  from  the  wording  of 
the  statutes,  a  different  intention  clearly  appeared.  And  we  are 
not  disposed  to  question  the  wisdom  of  those  cases.  Wfymouih  v. 
Sanborn,  43  N.  H.  171 ;  Bakh  v.  K  F.  d  0.  M.  R.,  46  K.  Y. 
621 ;  Parker  v.  Bell,  7  Gray,  429 ;  Stryker  v.  Caseidy,  10  Hun, 
18;  WmUrotVe  Appeal,  82  Penn.  St  469;  Jones  v.  Shawhan\ 
4  W.  &  S.  257;  Ericsson  v.  Broton,  38  Barb.  390;  Aiken  v.  Wasson, 
24  N.  Y.  482;  Sullivan's  Appeal,  77  Penn.  St  107;  Winder  v. 
Caldwai,  14  How.  (IT.  S.)  434;  Hoatz  v.  PaUerson,  5  W.  A;  S.  537. 

The  case  of  Jacobs  v.  Knapp,  50  N.  H.  71,  may  appear  to  be  in 
conflict  with  this  view.  But  the  exact  point  decided  in  that  case 
was,  not  that  a  contractor  has  a  lien  for  the  work  of  the  men  em- 
ployed by  him,  but  that  there  can  be  no  lien  without  a  contract, 
express  or  implied,  with  the  owner  of  the  logs,  and  that  no  contract 
could  be  implied,  under  the  statute  as  it  then  existed,  between  the 
owner  and  one  of  the  contractor's  laborers.  The  didum  of  the 
court,  to  the  effect  that  the  contractor  might  have  a  lien  covering 
the  wages  of  his  men,  may  have  been  true  at  that  time,  as  an  ex- 
pression of  the  apparent  legislative  intention,  the  evil  thus  avoided 
being  the  anomaly  of  double  liens.  But  subsequently  the  legisla- 
ture provided  by  amendment  (Laws  of  1871,  ch.  1,  g  2)  that  ''any 
person  who  labors  ^t  cutting,  hauling,  or  drawing  wood,  bark,  logs 
or  lumber,  by  himself  or  others,  under  a  contract  with  an  agent, 
contractor,  or  sub-contractor  of  the  owner  thereof,"  by  giving  a 
prescribed  notice,  might  have  a  lien  for  his  wages.  Under  this 
statute  there  can  be  little  doubt,  we  suppose,  that  the  laborer  him- 
self may  have  security  for  his  own  personal  services  in  his  own 
name,  and  is  not  compelled  to  rely  solely  on  the  honesty  of  the 
contractor.  This  enactment  furnishes  strong  evidence  that  the 
law  was  intended  to  protect  the  laborer,  the  man  who  performs  the 
manual  work,  and  that  it  was  not  the  intention,  when  this  amend- 
ment was  made,  that  there  should  be  a  confusion  of  opposing  liens, 
the  contractor  having  a  claim  for  the  wages  of  all  his  men,  and 
each  man  having  a  claim  for  himself. 

The  facts  do  not  show  that  the  plaintiff  performed  any  personal 
labor  in  the  sense  before  indicated.  But  the  statute,  being  intended 
to  apply  the  lien  only  to  the  personal  manual  labor  of  the  claimant, 
it  cannot  be  applied  in  a  case  where  his  labor  is  undistingnishably 
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combined  with  the  labor  of  other  persons  procured  upon  the  re- 
sponsibility of  the  plaintiff  (persons  not  in  privity  of  contract  with 
the  defendants)^  and  for  the  purpose  of  accomplishing  a  work 
which  the  plaintiff  has  undertaken  to  do.  No  means  are  furnished 
bj  whicli  it  is  possible  for  us  to  extricate  the  priyileged  labor  from 
the  other  ingredients  composing  the  general  result,  and  to  ascertain 
its  valae.  Jtabbins  v.  Rice,  18  N.  H.  509.  Unless  the  yalue  of  the 
plaintiff's  manual  labor,  if  he  did  any,  can  be  ascertained,  there 
mast  be  judgment  for  the  defendants;  but  if  it  is  desired,  a  motion 
may  be  made  at  the  trial  term  to  hare  the  report  recommitted  to 
ascertain  the  value  of  the  plaintiff's  individual  labor. 

Oase  discharffed. 
Stahjlby,  Smith  and  Olauk,  JJ.,  did  not  sit;  the  others  con- 
curred. 
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(M  N.  H.  M4.) 

BaOroad — animaii  —  negieet  to  fenoB, 

A  nilrcad  negleeting  to  fence  iU  road  U  Uable  to  the  owner  of  aQ^^nlng  lands 
for  injury  to  his  cattle  on  the  timck,  although  he  turned  them  oat  to  graae, 
knowing  of  that  neglect. 

CASE  for  killing  a  horse.    The  head-note  and  opinion  show  the 
case.     The  defendant  had  judgment  below. 

Hawthorne  and  A,  P,  Davis,  for  plaintiff. 

Mugridge^  for  defendants. 

» 

Stahxkt,  J.  The  plaintiff's  mare  was  grazing  upon  his  land. 
It  is  not  material  that  it  was  on  land  in  which  the  public  had  an 
•easement,  since  her  grazing  did  not  interfere  with  the  public 
rights,  and  subject  to  these  rights,  the  plaintiff  was  entitled  to  the 
use  of  the  land  within  the  limits  of  the  highway  as  fully  as  to  the 
use  of  any  land  he  owned.  Makepeace  v.  Warden,  1  K.  H.  16;  Aven) 
T.  MaxfoeU,  4  id.  37;  State  v.  Neta  Boston,  11   id.   407;  Baker  v. 
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Shepard,  24  id.  208.  This  case  mast  therefore  be  decided  upon  the 
same  principles  as  if  the  animal  had  wandered  from  the  plaintiff's 
field,  through  which  the  railroad  was  built,  and  had  been  killed  in 
cohsequence  of  a  defect  in  the  fence  which  the  defendants  were  bound 
to  maintain.  In  such  cases  the  law  is  well  settled.  WooUon  y.  N. 
B.  R.,  19  id.  267;  Chapin  v.  Sullivan  R.  R.,  39  id.  564;  Dean  y. 
Sullivan  R.,  22  id.  316;  OomwaU  v.  SuOivan  R.  R.,  28  id.  161; 
Smith  y.  Eastern  A.,  85  id.  356;  Tatons  y.  (Meshire  R.  R.,  21  id. 
363;  Giles  y.  B.  S  M.  R.,  55  id.  552. 

Whether  the  change  made  by  the  enactment  of  Oen.  Stat.,  ch. 
148,  §  1,  whereby  railroads  are,  in  terms,  required  to  fence  on  both 
sides  of  their  road,  except  at  their  intersection  with  highways,  has 
so  changed  their  liabilities  that  now  they  are  answerable  for  all 
damages  occasioned  by  their  neglect  to  perform  this  duty,  whether 
such  damage  is  to  the  property  of  adjoining  land-owners  or  not,  we 
need  not  now  consider,  since  upon  the  facts  found  we  hold  that  the 
plaintiff's  mare  was  rightfully  in  the  highway.  It  may  howeyer  be 
suggested  that  the  change  to  which  we  haye  adyerted  was  regarded 
by  the  commissioners  who  reyised  the  Qeneral  Statutes  as  material, 
as  is  shown  by  the  marginal  note  of  their  report  (ch.  149,  §  1). 

The  instructions  to  the  jury  made  the  liability  of  the  defendants 
depend  upon  the  want  of  ordinary  care  by  the  plaintiff  in  turning 
his  mare  into  the  highway.  This  was  error.  As  we  haye  seen,  the 
plaintiff's  rights  in  the  highway  were  the  same  as  in  any  other  land 
owned  by  him,  except  so  far  as  they  were  modified  by  the  public 
rights,  and  in  such  cases  neither  his  rights  nor  the  defendants'  lia- 
bilities are  affected  by  the  plaintiff's  want  of  ordinary  care.  If  the 
plaintiff  had  the  right  to  turn  his  mare  into  the  highway  to  feed, 
due  care  was  not  required  of  him  to  preyent  her  escape  to  the  de- 
fendants' track.  The  fact  that  they  had  neglected  to  fence  their 
roadway,  and  the  plaintiff's  knowledge  of  that  fact  did  not  depriye 
him  of  the  rightful  use  of  his  land.  The  defendants'  neglect  did 
not  impose  upon  the  plaintiff  any  obligation  or  put  him  under  any 
disability  with  respect  to  the  reasonable  enjoyment  of  his  property. 
The  defendants  electing  to  use  their  road  without  oompljring  witii 
the  law  which  required  them  to  fence  it,  they  assumed  the  risk  of 
the  accident  which  happened  in  this  case  as  a  consequence  of  their 
neglect.  It  is  not  a  question  here  whether  the  plaintiff  had  an 
actiye  agency  in  causing  the  injury  of  which  he  complains.  If  it 
were,  it  might  be  incumbent  on  him  to  show  that  he  was  in  ibo 
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ezercifle  of  ordinary  care.  Here  the  question  is  whether  the  plaint- 
iff is  to  be  deprived  of  a  remedy  for  an  injury  caused  to  him  while 
in  the  ordinary  use  of  his  property.  By  the  common  law  the  plaint- 
iff was  bound  to  keep  his  mare  upon  his  own  land ;  but  here  the 
statute  had  imposed  that  duty  upon  the  defendants,  and  the  rights 
of  the  parties  are  to  be  determined  by  the  statute.  If  the  plaintiff 
is  held  to  the  same  care  as  the  common  law  requires  of  him^  the 
statute  is  inoperatiye. 

In  Ohio  the  law  is  that  where  the  plaintiff,  in  the  ordinary  ezer* 
eise  of  his  own  rights,  allows  his  property  to  be  in  an  exposed  or 
hazardous  position,  and  it  becomes  mjured  by  the  negligence  of 
the  defendant,  he  is  entitled  to  damages.  By  his  allowing  his  prop- 
erty to  be  exposed  to  damage  he  took  upon  himself  the  risk  of  loss 
or  injury  by  mere  accident,  but  he  did  not  thereby  voluntarily  incur 
the  risk  or  injury  by  the  negligence  of  another.  Kenohakir  y.  C. 
C.  A  C.  R^Z  Ohio  St  172. 

In  Miehigan  it  is  held  that  the  negligence  of  the  plaintiff  will 
not  bar  his  reoovery.  P.  £  P.  M.  R.  Co.  t.  Lull,  28  Mich.  510. 
In  that  case  Oooley,  J.,  says  :  **  Indeed,  if  contributory  negligence 
could  constitute  a  defense,  the  purpose  of  the  statute  might  be  in  a 
great  measure  if  not  whoUy  defeated,  for  the  mere  neglect  of  the 
railway  company  to  obserre  the  directions  of  the  statute  would 
render  it  unsafe  for  the  owner  of  beasts  to  suffer  them  to  be  at 
laige,  or  even  on  his  own  ground  in  the  vicinity  of  the  road,  so  that 
if  he  did  what  but  for  the  neglect  of  the  company  it  would  be  en- 
tirely safe  and  proper  for  him  to  do,  the  very  neglect  of  the  com- 
pany would  constitute  its  protection,  since  that  neglect  alone  ren- 
dered the  conduct  of  the  plaintiff  negligent." 

If  the  liability  of  the  defendants  depends  on  the  exercise  of  ordi- 
nary care  by  the  plaintiff,  the  defendants  need  never  fence  their 
road,  so  far  as  respects  adjoining  owners.  The  plaintiff  could  not 
enjoy  the  fuU  benefit  of  his  land.  He  could  only  make  such  use  of 
it  as  would  not  require  it  to  be  inclosed.  His  use  of  it  would  de- 
pend on  the  pleasure  of  the  defendants.  It  is  not  contributory 
negligence,  within  the  meaning  of  the  rule,  for  the  owner  to  pas- 
ture his  stock  upon  his  own  land  because  the  railroad  fails  to  dis- 
charge its  statutory  duty  and  fence  its  road.  Shepard  v.  Buff,,  etc., 
R.  Cb.,  35  N.  Y.  641. 

Whether  the  defendants  would  be  liable  if  the  plaintiff  willfully 
drove  hia  mare  upon  the  railroad,  or  drove  her  and  left  her  in  an  ex- 
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posed  situation,  we  need  not  consider,  since  the  facts  stated  do  not 
raise  such  a  question.  There  can  howeyer  be  no  doubt  of  the  plaint- 
iff's right  to  use  his  land  as  he  pleases,  doing  no  unneoessaiy  injury 
to  others.  There  was  no  negligence  in  his  pasturing  his  mare  upon 
his  own  premises,  although  he  was  aware  of  the  defective  condition 
of  the  fence,  which  it  was  the  duty  of  the  defendants  to  main- 
taun.  C(frwin  t.  N.  T.  A  B.  R.,  13  N.  Y.  42,  49,  64 ;  1  Thomp. 
Neg.  531 ;  Rogers  y.  Newburyport  £.,  1  Allen,  16.  In  Horn 
T.  A.  d  8t,  L.  R.,  35  N.  H.  169 ;  and  Smith  t.  B.  J?.,  id. 
356,  the  defendants  were  held  liable  because  they  had  neglected 
their  duty,  and  the  question  of  contributory  negligence  was  not 
suggested.  In  McCoy  v.  Vol.  Pae.  R.,  40  Cal.  532 ;  s.  c,  6  Am. 
Rep.  623,  the  court  say  :  ^*  Nor  was  the  plaintiff  guilty  of  contrib- 
utory negligence,  from  the  fact  that  he  knew  that  the  road  was 
not  fenced  when  he  turned  his  stock  into  the  field.  The  neglect 
of  the  defendant  to  build  the  fence  certainly  did  not  operate  to  dis- 
possess the  plaintiff  of  his  entire  field,  or  what  is  the  same  thing, 
prevent  him  from  making  a  lawful  use  of  it"  It  is  no  answer  to 
say  that  the  land-owner,  if  aggrieved  by  the  negligence  of  the  rail- 
road, has  a  remedy  by  proper  proceedings  to  compel  the  building 
of  the  fence,  or  if  the  road  neglect  after  notice,  by  building  it  him- 
self and  recovering  double  the  cost  from  the  railroad.  Justice  does 
not  require  that  the  land-owner  shall  be  compelled,  before  he  can 
enjoy  his  property,  to  discharge  a-  duty  which  the  law  places  else- 
where, and  take  the  risk  of  ^payment,  even  though  he  may  have 
double  pay. 

In  Wilder  v.  Me.  Oenirai  R.,  65  Me.  332 ;  8.  c,  20  Am.  Hep.  698, 
the  court  say  :  **  The  owner  of  land  has  a  right  to  use  it  in  the 
natural  and  ordinary  way  for  purposes  for  which  it  is  fit  This 
right  does  not  depend  upon  the  performance  or  non-performance 
of  any  duty  or  obligation  enjoined  by  law  upon  another  in  respect 
to  his  land.  He  has  a  right  to  expect  that  the  requirements  of  the 
law  will  be  complied  with,  and  to  act  accordingly.  Nor  does  his 
knowledge  that  they  have  not  been,  affect  his  right  of  use  one  way 
or  the  other.  If  it  did  the  neglect  of  the  other  to  obey  the  law 
might  operate  to  prevent  him  from  the  lawful  use  of  his  own  prop- 
erty. ■' 

The  true  principle  applicable  to  this  class  of  cases  is  stated  in 
Cook  V.  Champlain  Traneportaiion  Co.,  1  Denio,  91, 101.  It  is  this : 
''While  a  person  confines  himself  to  a  lawful  employment  on  his 
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own  premises,  his  position,  howeyer  injudicious  and  imprudent  it 
may  be,  is  not  therefore  wrongful,  and  his  want  of  due  care  or 
judgment  in  its  selection  -can  neyer  amount  to  negligence  so  as 
thereby  to  deprive  him  of  redress  for  wrongs  done  to  him  by  others.'' 
This  doctrine  was  reaflEbrmed  in  Fwo  v.  Buffalo  &  iSiate  Line  £., 
22  N.  Y.  209. 

Applying  this  principle  here,  the  plaintiff's  use  of  the  highway 
being  rightful,  he  is  entitled  to  recoyer  for  the  damages  caused  to 
him  by  the  defendants'  negligence,  regardless  of  the  question 
whether  his  knowledge  of  the  defendants'  fault  made  his  use  of  his 
own  land  negligent.  The  first  request  for  instructions  embodied 
this  yiew  of  the  law,  and  should  haye  been  granted. 

Verdict  set  aside. 

Foezn  and  Alubi,  JJ.,  did  not  sit ;  the  others  oommrred. 


Stbtbks  v.  Rows. 

(MN.  H.  m.) 
Perjwry —  ofHonfcr, 


Xo  aflftkm  Ites  for  proeaiing,  or  giying  falsa  testimony,  to  long  ■•  the  Jvdg- 
meat  pioeaied  thezebj  remains.    (See  n^la,  p,  288.) 

CASE  for  conspiring  to  testify  falsely.    The  opinion  shows  the 
point. 

JUlfe^  for  plaintiit 

Wait  S  AUriny  for  defendants. 

Allbk,  J.  No  special  damage  is  aDeged  to  haye  resulted  from 
the  conspiracy  set  up,  nor  from  the  false  testimony  claimed  to  haye 
been  giyen  by  the  defendants.  The  award  and  consequent  judg- 
ment must,  in  whole  or  in  part,  haye  resulted  from  the  false  testi- 
mony to  enable  the  plaintiff  to  recoyer,  if  he  could  recoyer  at  all. 
The  ^t  of  conspiracy  is  not  actionable,  but  only  the  acts  of  the 
confederated  parties,  and  these  only  when  they  would  be  actionable 
if  done  by  an  indiridual.  The  ancient  writ  of  conspiracy,  as  a  ciril 
process,  is  not  now  used  in  practice.     It  neyer  had  force  beyond; 
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cases  of  conspiring  to  prosecate  for  treason  and  felony  panishable 
with  death;  and  the  action  used  in  modem  practice  does  not  differ 
from  the  ordinary  action  on  the  case  for  special  damages,  farther 
than  it  charges  the  acts  complained  of  upon  several  instead  of  upon 
one.  The  wrongs  claimed  to  have  been  done  to  the  plaintiff,  and 
not  the  conspiring  to  do  them,  are  the  foundation  of  the  action, 
and  the  damage  resulting  from  the  unlawful  acts  must  be  alleged. 
Savile  v.  Roberhy  1  Ld.  Eaym.  374;  CotterM  v.  Jones,  11  C.  B.  (73 
C.  L.)  714;  WMington  v.  SinaH,  3  Cush.  146;  50  Am.  Dec.  719 ; 
Parker  v.  Huntington,  2  Gray,  124, 127;  Bowefi  y.  Matheeon,  14 
Allen,  499,  502;  Hutchxns  t.  Hutchins,  7  Hill,  104;  KimhaU  t.  Ear- 
man,  34  Md.  407;  Laverty  y.  Vanaredaie,  65  Penn.  St  507.  The 
want  in  the  plaintiff's  declaration,  of  an  allegation  of  damage  from 
tlie  false  testimony,  could  be  supplied  by  amendment ;  but  were  the 
amendment  made,  the  action  could  not  be  maintained  on  the  fects 
alleged. 

A  party  cast  in  a  judgment  in  a  suit  at  law  cannot  maintain  an 
action  against  the  adverse  party  for  suborning  a  witness,  whose 
false  testimony  tended  to  produce  the  judgment  {Bostioick  v.  Lewis, 
2  Day,  447;  2  Am.  Dec.  73;  Smtih  v.  Lewis,  3  Johns.  157;  3  Am. 
Dec.  469);  nor  for  the  adverse  party's  fraud  and  false  swearing,  so 
long  as  the  judgment  remains  in  force.  Curtis  v.  Fairbanks,  16 
N.  H.  542;  Lyfordr.  Dmnerritt,  32  id.  234;  Damport  v.  Synipson, 
Cro.  Eliz.  520;  Syres  v.  Sedgeuneke,  Cro.  Jac.  601;  Revis  v.  Smith, 
18  0.  B.  (86  G.  L.)  125.  A  proceeding  of  this  kind  is  an  attempt 
to  re-examine  the  merits  of  a  judgment  in  a  coUateral  suit  between 
the  same  parties.  Reasons  of  public  policy  and  uniform  authority 
forbid  the  attacking  and  impeachment  of  a  judgment  in  this  way. 
The  plaintiff's  only  remedy  is  an  equitable  proceeding  to  set  aside 
the  judgment,  or  a  petition  for  a  new  trial  under  the  statute. 

An  action  by  the  defeated  party  cannot,  for  equally  good  reasons, 
be  maintained  against  a  witness  or  witnesses  for  giving  false  testi- 
mony in  favor  of  his  opponent.  Public  policy  and  the  safe  admin- 
istration of  justice  require  that  witnesses,  who  are  a  necessary  part 
of  the  judicial  machinery,  be  privileged  against  any  restraint,  ex- 
cepting that  imposed  by  the  penalty  for  perjury.  Though  not  a 
party  to  the  former  suit  and  judgment,  the  merits  of  that  judgment 
cannot  be  re-examined  by  a  trial  of  the  witness'  testimony  in  a 
suit  against  him.  The  procedure,  if  permitted,  would  encourage 
aind  multiply  vexatious  suits,  and  lead  to  interminable  litigation. 
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Cunningham  y.  Brown,  18  Vt  1^;  46  Am.  Deo.  140;  Dunktp  v. 
Gliddm,  31  Me.  435;  52  Am.  Dec.  685;  Grave  t.  Brandenburgh,  7 
Blackl  (Ind.)  234. 

Demurrer  etisiained. 
F08IBB,  J.y  did  not  sit;  the  othera  concurred. 


Ncfis  BT  THE  BppoBTBs.— To  the  same  effect,  Gutnian  t.  Heamey^  28  La.  Ann.  TOO ;  •.  o., 
I  Am.  Bep.  MM.  In  Ftfrptonefc  t.  Van  Bwren,  76  N.  Y.  M7,  Folobr,  J.,  tajB ;  **Now  It 
been  held  that  an  acttoo  on  the  eaae  will  not  lie  against  a  witness  for  perjiuy  commit- 
ted hj  him  oo  a  trial ;  D'Anvers'  Ab.,  p.  195,  action  on  the  case  (ff .  10) ;  Harding  ▼.  Jlod- 
Button,  11 ;  DowUng t.  VinMiian,  S  Mod.  106 ;  Eyres  ▼.  Sedgwlcke^  Cro.  Jac.  001 ;  nor 
a  paitj  for  sabomatloii  of  peijory ;  or  for  a  oontrivance  by  wliioh  untrue  testl- 
monj  is  produced.  Smith  t.  Lewises  Johns.  160;  8  Am.  Dec.  460:  Peck  ▼.  IToodbridgie, 
Z  Daj,  80 ;  S  Am.  Dec  IS.  But  there  was  in  former  time  the  writ  of  conspiracy  at  com- 
mon law.  It  however  lay  in  two  cases  only ;  conq>iracies  to  indict  for  treason,  or  a  cap- 
ital felony:  the  party  being  acquitted.  See  Jane$  ▼  Baker,  7  Cow.  444.  But  there  also 
was,  and  Is  now  an  action  on  the  case  for  conspiracy,  or  for  acts  in  the  nature  of  a  con- 
spiracy. Id.  sad  note  1;  Hutehins  ▼.  Butehins,  7  Hill,  104-lQB ;  Tappan  t.  Pnwent  9  Hall 
df.  T.  Sup.  Gt . ),  277-flM.  In  such  aotiou  the  evidence  of  a  technical  conspiracy  is  not  essen- 
tiaL  Thedamagelsthecauseof  action,  and  the  conspiracy  mere  matter  of  aggravation 
i/Skitmmr  t.  Gtmton,  1  Wm.  Saunders,  SSa,  note  4);  and  such  action  Ilea  where  the  com- 
Himflwi  Islbr  the  purpose  of  fkaodnlently  making  use  of  legal  proceedings ;  and  where 
^•dami^elseffiBetedbysmAnse     AoMtT.  Sokldtomiiis,  SWend.  618.'* 

Vol.  XLYII  —  80 


SUPREME    COURT 


DISTRICT  OF  COLUMBIA. 


Babxxb  v.  Schookbb  B.  M.  Wbiobt. 

Skip  and  Mppimg —  ma9Ur*$  Utn  f&r  fNigJU — te. 

A  CMgo  of  iee  arrived  at  WMhington,  D.  C,  In  the  middle  of  Jnlj.  The 
eonilgnee,  wiehing  to  inspect  it  before  paying  freight,  proposed  to  the  maeter 
of  the  Teesel  to  proceed  to  deliver  on  receipt  of  the  freight  as  fturt  as  delivered, 
or  to  land  the  cargo  and  store  it  in  a  convenient  ice-hoose  of  the  consignee 
on  the  wharf.  The  master  refused  to  do  either,  demanding  freight  in  fall 
before  delivery.  The  consignee  refused  this,  and  in  consequence  of  the 
disagreement  the  ice  melted  in  the  vessel.  HM,  that  the  master  was 
liable  for  the  loss. 

LIBEL  on  vesael  to  recover  value  of  ioe  lost.     The  opinion  stftfees 
the  case.     Libel  dismissed  below. 
■ 

Nathaniel  Wilsofi,  for  libellants. 

T.  A.  Lambert  and  R.  T.  Merrick^  contra. 

Haokbb,  J.     Barker  Brothers,  dealers  in  ioe,  in  Georgetown, 
ordered  from  the  Water  Gove  Ice  Oompanj  of  Bath,  Maine,  a  cargo 
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of  ioe  which  was  shipped  iu  July,  1879,  consigned  to  them  at 
Qeoigetown  on  the  schooner  E.  M.  Wright 

The  Tessel  arriyed  about  the  15th  of  the  month,  and  the  captain, 
on  his  arriyal,  reported  to  the  consignees.  By  them  he  was  directed 
to  lay  his  vessel  alongside  their  wharf  and  unload  his  cargo.  He 
informed  the  consignees  that  he  declined  to  discharge  the  cargo 
until  he  had  receiyed  his  freight  in  full.  The  consignees  objected 
to  paying  the  freight  in  advance  of  the  discharge  of  the  goods,  in- 
sisting that  it  was  not  payable  until  they  had  had  an  opportunity 
of  inspecting  the  cargo  after  it  was  landed.  The  captain  adhered 
to  his  refusal,  and  two  propositions  were  then  made  by  the  con- 
signees: First,  that  if  he  would  proceed  with  the  delivery  they 
would  pay  the  freight  as  the  cargo  was  delivered,  paripauu.  The 
other  proposition  was  that  he  should  land  the  cargo;  that  it  should 
be  stored  in  an  ice  warehouse  belonging  to  the  consignees  on  the 
wharf,  after  which  the  consignees  would  pay  the  freight.  Both 
these  proposals  were  refused  by  the  master.  The  vessel  remained 
for  some  time  in  the  neighborhood  of  the  wharf,  the  cargo  diminish- 
ing in  consequence  of  the  intense  heat  of  the  weather  and  finully 
the  captain  dropped  out  into  the  stream,  filed  a  libel  against  the 
cargo  for  his  freight,  and  the  ice  was  sold  by  an  order  of  court, 
realising  an  amount  insufficient  to  discharge  the  full  amount  of  the 
freight.  The  consignees  thereupon  filed  a  libel  against  the  vessel, 
its  tackle,  etc.,  to  recover  the  value  of  the  cargo  of  ice,  estimated  • 
at  $1,500,  which  they  alleged  had  been  wholly  lost  to  them,  in  con- 
aequenoe  of  the  refusal  of  the  captain  to  deliver  it.  The  case  was 
heard  before  the  judge  of  the  District  Court  and  the  libel  dismissed, 
and  it  now  comes  before  this  court  upon  an  appeal  from  that  decree. 

The  propriety  of  the  decision  below  depends  upon  the  question 
whether  the  captain  had  the  right  to  insist  upon  the  payment  of  his 
freight  before  the  discharge  of  the  goods.  It  was  contended  upon 
the  part  of  the  captain  that  whatever  the  general  rule  on  the  sub- 
ject might  be  there  were  two  circumstances  in  the  pai*tieular  case 
which  would  qualify  its  application: 

First.  It  was  said  that  the  exceptional  character  of  the  cargo, 
owing  to  its  perishable  nature,  gave  to  the  captain  the  right  to 
refuse  to  land  the  cargo,  under  the  heat  of  the  July  sun,  until  he 
should  receive  his  wages  for  the  transportation  of  the  unmelted 
cafgo.  It  seems  to  us  that  the  general  rule  on  the  subject  cannot 
he  modiiSed  to  nieetthe  peculiarities  of  the  cargoes  which  may  be 


236  DISTRICT  OF  COLUMBIA, 

Barker  v.  Schooner  £.  M.  Wright. 

shipped  on  board  yessels.  There  doubtless  are  cargoes  less  perishable 
than  ice,  but  there  are  others  which  are  infinitely  more  so;  and  we 
find  no  warrant  for  the  idea  that  the  well-settled  rule  of  law  on  the 
subject  can  be  changed  and  shifted  to  meet  such  exigencies  in  a 
particular  case. 

Second.  It  is  said  that  the  provision  in  the  bill  of  lading  that  the 
cargo  shall  be  discharged  by  the  consignee  with  the  assistance  of 
the  crew  is  exceptional  in  its  nature,  and  that  its  effect  should  be 
to  give  a  stricter  right  to  the  master  to  demand  prepayment  of 
freight. 

We  have  found  no  warrant  for  this  conclusion. 

If  this  were  an  exceptional  provision  in  the  charter-party,  it  would 
seem  to  us  that  the  effect  might  be  considered  as  rather  limiting 
than  increasing  the  right  of  the  master  in  regard  to  the  prepayment 
of  his  freights. 

In  point  of  fact  the  provision  in  question  is  not  exceptional,  but 
appears  to  be  generally,  if  not  universally,  inserted  in  bills  of  lad- 
ing of  ice,  and  frequently  where  the  cargo  is  the  reverse  of  perishable; 
and  nowhere  has  such  effect  been  given  to  it  by  the  courts. 

The  case  therefore  is  to  be  decided  according  to  the  general  rule 
governing  such  cases,  and  this  we  consider  is  well  settled  in  the 
case  of  Eddy,  reported  in  5  Wallace,  482.  It  is  there  laid  down 
that ''  in  the  absence  of  an  agreement  to  the  contrary,  the  ship- 
owner has  a  lien  upon  the  cargo  for  the  freight,  and  may  retain  the 
goods  after  the  arrival  of  the  ship  at  the  port  of  destination,  until 
the  payment.  But  the  master  however  cannot  detain  the  goods  on 
board  the.  vessel.  He  must  deliver  them.  An  actual  discharge  of 
the  goods  at  the  warehouse  of  the  consignees  is  not  required  to  con- 
stitute delivery.  It  is  enough  that  the  master  discharge  the  goods 
upon  the  wharf  giving  due  and  reasonable  notice  to  the  consignee 
of  the  fact."  The  Mary  Washington,  Chase  Dec  125 ;  Logs  of 
Mahogany,  2  Sumn.  601. 

**  The  freight  cannot  be  demanded  unless  the  goods  are  delivered 
or  tendered,  or  delivery  is  prevented  by  the  act  or  fault  of  the  ship- 
per or  consignee."    2  Pars.  Gout.  295. 

There  is  nothing  in  the  delivery  of  the  goods  upon  the  wharf, 
before  payment  of  the  freight,  at  all  inconsistent  with  the  retention 
by  the  master  of  his  lien  for  his  freight.  It  is  settled  by  all  the 
authorities  that  the  payment  of  freight  cannot  be  exacted  until 
there  has  been  such  discharge  of  the  cargo  as  to  enable  the  con- 
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signee  to  inspect  the  goods,  to  see  and  ascertain  whether  they  really 
correspond  with  those  ordered  by  him.  Vitrified  Pipes,  14  Blatchf. 
274.  As  he  is  under  no  obligation  to  receive  or  pay  for  goods  differ- 
ing in  character  from  those  which  he  contracted  to  buy,  there  can 
be  no  duty  derolying  npon  him  to  pay  freight  for  the  carriage  of 
goods  not  corresponding  with  his  order.  We  do  not  sappose  that 
the  consignees  in  this  case,  upon  the  landing  of  the  ice,  could  have 
refused  to  pay  freight  for  the  entire  cargo  as  shipped,  because  part 
of  it  had  been  destroyed  by  melting.  For  any  unusual  loss  or  dimi- 
nution, the  consignee  might  have  a  remedy  against  the  under- 
writer. But  since  the  cargo  must  be  considered  as  at  the  risk  of  the 
consignees,  from  the  time  of  its  shipment  and  the  mailing  of  the 
bill  of  lading  to  them,  the  obligation  to  pay  freight  for  the  entire 
amount  shipped  might  be  enforced  against  the  consignees.  The 
inspection  spoken  of  would  be  for  the  purpose  of  ascertaining  that 
the  goods  were  of  the  character  and  description  ordered. 

We  see  nothing  in  the  case  of  BritionY.  Bamaby,  21  How.  (IT. 
S.),  527,  which  is  in  opposition  to  the  rule  announced  in  the 
case  of  the  Eddy.  It  is  there  declared  to  be  the  general  rule  that 
delivery  of  goods  at  the  place  of  destination,  or  readiness  to  deliver, 
is  a  precedent  condition  to  the  right  to  demand  payment  of  freight. 
In  the  case  at  bar,  the  captain  absolutely  refused  to  commence  the 
delivery  until  the  freight  had  been  paid  in  full.  It  is  certainly  true 
that  the  captain  had  the  right  to  demand  payment  before  the  cargo 
was  taken  away  from  the  wharf  in  such  a  way  as  to  interfere  with 
the  reasonable  enforcement  of  his  lien.  And  in  the  case  of  Britfon 
T.  Bamaby,  the  Supreme  Court  say:  ''If  the  shipment  is  large,  so 
that  it  cannot  be  landed  in  one  day,  the  master  may  require  v^pro 
raia  payment  as  regards  value,  before  the  parcels  first  landed  can 
be  taken  away."  But  neither  of  the  propositions  submitted  to  the 
master  by  the  consignees  would  have  resulted  in  any  imperilling  of 
his  lien  for  freight.  The  pro  rata  plan  suggested  by  the  consignees 
would  have  secured  the  captain  the  payment  of  his  freight  pari 
passu  with  its  delivery ;  and  the  second  offer,  to  store  the  ice  in  a 
conyenient  warehouse  on  the  wharf,  could  not  have  operated  to 
embarrass  the  enforcement  by  the  captain  of  his  lien.  Sears  v.  Wills, 
4  Allen,  212 ;  The  Kimball,  3  WaU.  37 ;  The  Eddy,  5  id.  481 ;  The 
Bird  of  Paradise,  id.  545. 

Under  the  circumstances  disclosed  in  the  record,  we  are  of  opin- 
ion that  the  libel  below  should  have  been  sustained,  the  consignees 
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in  our  opinion^  having  a  jost  claim  against  the  yessel  for  the  loss 
of  BO  mnch  of  the  cargo  as  resulted  from  the  wrongful  act  of  the 
captain.  The  case  is  therefore  remanded  that  proper  proceedings 
may  be  taken  to  ascertain  the  amount  for  which  a  decree  should  be 
entered. 

A  rehearing  of  this  case  was  subsequently  allowed^  at  which,  in 
addition  to  the  justices  above  named  (Wtlie,  Haonbb  and  Cox) 
was  Justice  MagAbthub  ;  and  Mr.  Justice  Wtlib  announced  the 
opinion  of  the  court,  sustaining  its  ruling  as  aboTe. 

Oai$  remanded. 


LmoxT  T.  WABHnreTov  avd  Qbobobiowv  Baileoad  Oom- 

PAmr. 

(tllMAegr.lML) 
Carrier — Mreet  railroad— expulsion  of  mtk paeetngar, 

A  passenger  in  a  etreet  ndlwaj  car,  who  ia  nnable  to  tit  up  and  is  sl^  to  wn^ 
iting,  maj  lawfully  be  expelled,  whether  bis  sicknem  proceeds  fkom  dnmk- 
ennem  or  not.* 

ACTION  of  damages  for  expulsion  from  street  railway  car.     The 
opinion  sufficiently  shows  the  facts.     The  plaintiiE  had  judg- 
ment below. 

MePhereony  Hine  and  HefMe^  for  plaintiff* 

Davidge  and  Totten^  for  defendant. 

MagAbthub,  J.  At  the  close  of  the  testimony  the  learned  jus- 
tice presiding  at  the  trial,  instructed  the  jury,  at  the  request  of 
counsel  for  the  plaintiff,  that  ''  if  the  jury  find  from  the  evidence 
that  Lemont  was  drunk,  that  fact  would  not  justify  the  conductor 
in  expelling  him  from  the  car,  unless  they  also  find  that  he  was 
disorderly  and  refused  to  be  controlled  by  the  conductor,  or  was 
disgusting  and  offensive  to  the  other  passengers." 

An  exception  is  taken  to  this  instruction  ;  and  it  is  contended 
that  the  right  to  expel  the  plaintiff  from  the  car  does  not  depend 
altogether  upon  his  actual  misconduct,  but  that  he  may  also  be  ex- 
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pelled  if  his  conditioD  and  conduct  were  such  as  to  afford  the  con- 
ductor a  reasonable  ground  for  belieying  that  if  he  were  permitted 
to  remain  in  the  car  he  would  be  guilty  of  some  misconduct  or  in- 
decency. 

In  support  of  the  instructions  we  are  referred  to  the  case  of  Pwr-- 
9on  T.  IH^aita,  4  Wall.  605,  where  the  Supreme  Oourt  say,  that  al- 
though a  railroad  or  steamboat  company  can  properly  refuse  to 
transport  a  drunken  or  insane  man,  or  one  whose  character  is  bad, 
they  cannot  expel  him  after  haying  admitted  him  as  a  passenger 
and  reoeiyed  his  fare,  unless  he  misbehayes  during  the  journey. 
This  is  undoubtedly  intended  as  a  statement  of  a  general  rule,  and 
was  quite  appropriate  to  the  facts  in  that  case,  as  there  was  no 
question  at  all  about  the  conduct  of  the  passenger  being  entirely 
unobjectionable,  and  that  it  afforded  no  reasonable  ground  to  belieye 
that  he  would  misbehaye  in  any  respect.  There  are  howeyer  adju- 
dicated cases  in  which  this  distinction  has  been  expressly  considered 
and  enforced;  and  they  decide  that  where  the  circumstances  are  of 
such  a  striking  character  as  to  giye  rise  to  a  reasonable  and  honest 
apprehension  of  disorder  and  annoyances  from  the  conduct  and 
condition  of  a  passenger,  the  conductor  may  exercise  his  authority 
and  exclude  the  offender  in  order  to  maintain  the  peace  and  safety 
of  the  yehicles  intact.  It  is  eyident  that  the  police  of  horse  rail- 
way cars,  in  order  to  be  efficient,  must  be  preyentiye  as  well  as  re- 
troactiye,  and  this  can  only  be  done  by  allowing  the  conductor  to 
exercise  a  reasonable  discretion  in  order  to  preyent  acts  of  impro- 
priety and  yiolence,  when  they  are  likely  to  occur.  A  homicidal 
lunatic,  or  a  notorious  thief,  may  be  ejected,  although  they  haye 
neither  slain  nor  robbed  a  passenger,  if  there  is  reasonable  fear  of 
danger.  Each  case  must,  of  course,  depend  upon  its  own  circum- 
stances; as  was  said  in  Vinton  y.  Middlesex  £.,  11  Allen,  304,  it  is 
obyious  that  any  such  restriction  on  the  operation  of  that  rule  of 
law  would  greatly  diminish  its  practical  yalue. 

The  safeguard  against  an  unjust  or  unauthorized  use  of  the  power 
10  to  be  found  in  the  consideration  that  it  can  neyer  be  properly  ex- 
ercised, except  in  cases  where  it  can  be' satisfactorily  proyed  that  the 
eondition  or  conduct  of  a  person  was  such  as  to  render  it  reasonably 
eertain  that  he  would  occasion  discomfort  or  annoyance  to  other 
peseengen  it  admitted  into  a  public  yehicle  or  allowed  to  remain. 
This  case  is  referred  to  more  recently  by  the  same  court  with 
approbation  in   Murphy  y.   U.  P.  R.  Oo.,  118  Mass.  228.    In  the 
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case  of  Thurston  v.  Pacific  R.  Co.,  4  Dill.  321^  the  question  was, 
whether  the  company  had  the  right  to  exclude  gambleis  from  its 
trains,  and  the  court  observed:  *'  Whether  the  plaintiff  was  going 
upon  the  train  for  gambling  purposes,  or  whether  from  his  previous 
course,  the  defendant  might  reasonably  infer  that  such  was  Us 
purpose,  is  a  question  of  fact  for  the  jury."  Jencis  v.  Ooleman^  2 
Sumner,  221,  was  an  action  against  a  steamboat  company  for  ex- 
cluding a  person  who  came  on  board  the  defendants'  steamer  for  the 
purpose  of  soliciting  passengers  for  a  rival  line.  After  stating  the 
case  and  explaining  the  general  obligations  of  carrier  and  passenger 
Mr.  Justice  Stoby,  who  presided  at  the  trial,  charged  the  jury  that 
'Hhe  only  question  in  the  present  case  is,  whether  the  conduct  of 
the  proprietors  (defendants)  of  the  steamboat  has  been  reasonable 
and  bonafidc.^*  Thus  we  see  that  reasonable  and  probable  cause 
will  authorize  the  carrier  or  his  agents  in  the  business  to  exercise 
the  right  of  exclusion  in  a  proper  case  where  a  breach  of  good 
order  might  reasonably  be  apprehended.  We  think  therefore  the 
defendant  was  entitled  to  have  all  the  circumstances  of  the  case 
considered  by  the  jury,  and  if  his  conduct  appeared  reasonable  and 
his  expulsion  of  the  plaintiff  a  just  and  proper  expedient  for  the 
purpose  of  preventing  a  violation  of  decency  and  good  order,  the 
verdict  ought  to  have  been  for  the  defendant.  Of  course  as  already 
remarked,  for  an  abuse  of  this  discretion  or  for  any  oppression  in 
its  exercise  the  company  would  be  responsible.  The  doctrine  being 
thus  guarded,  seems  to  rest  on  principle  as  well  as  authority.  The 
instruction  under  discussion  deprived  the  defendant  of  the  consid- 
eration whether  there  was  reasonable  cause  for  the  conductor,  and 
hence  was  en-oneous  and  the  exception  well  taken. 

The  jury  were  told  at  the  request  of  the  plaintiff's  counsel  that 
the  conductor  had  no  legal  right  to  expel  the  plaintiff  unless  they 
find  that  he  willfully  or  voluntarily  disobeyed  the  conductor's  re- 
quest to  leave  the  car,  even  though  the  conductor  may  have  sup- 
posed him  to  be  drunk.  Here  the  broad  doctrine  is  laid  down  that 
offensive  conduct  on  the  part  of  a  passenger  is  not  proper  cause  of 
expulsion  unless  such  conduct  is  willful  or  voluntary,  and  that  the 
other  passengers  may  be  subjected  to  any  degree  of  annoyance  so 
long  as  the  offender  is  not  willful  in  his  misconduct.  We  are  not 
aware  of  any  principle  by  which  this  proposition  can  be  maintained. 
The  absence  of  an  evil  intention  is  a  good  defense  to  an  indictment, 
but  surely  that  principle  cannot  be  alleged  to  exonerate  a  person 


APRIL  TERM,  1881.  241 

^  j|-— —     I  - ^ ■ ■ ^^.^^^^^^^ 

LemoDt  V.  Waahington  and  Guorgetown  Railroad  Oimpany. 

honestly  supposed  to  be  drunk,  and  who  repeatedly  disobeys  the 
request  of  the  conductor  to  behaye  himself.  If  it  be  said  that  the 
plaintiff  was  sick,  good  faith  at  least  required  that  he  should  in- 
form the  conductor  of  the  fact.  It  is  not  only  reasonable  but  nec- 
essary that  sick  and  decrepit  people  should  be  transported  on  street 
railways  as  they  are  on  steam  railways,  but  their  right  in  this  re- 
spect is  not  unlimited.  The  rule  to  be  adopted  on  steam  trains, 
where  the  jounieys  are  long  and  continuous,  would  not  be  the 
proper  rule  to  adopt  when  the  same  is  to  be  applied  to  horse  rail- 
ways. Murphy  y.  U.  P.  R*j  118  Mass.  228.  Sleeping  accommo- 
dations and  otiier  modes  of  rest  are  expected  and  necessarily  al- 
lowed in  the  former,  and  the  passengers  frequently  occupy  more 
than  their  own  seat  to  relieye  the  unrelaxed  muscles  on  a  long  ride. 
Bnt  a  similar  act  could  not  be  practiced  on  a  street  car  without 
yery  great  inconyenience  to  the  company  and  the  other  passengers* 
A  sick  person  has  no  prerogatiye  to  misbehaye  and  must  conform 
to  the  reasonable  regulations  of  the  company,  and  while  showing 
him  good  treatment  they  are  not  required  to  proyide,  without  a 
special  contract,  any  extra  means  for  his  accommodation.  It  is  at 
least  reasonable  that  the  conductor  should  know  the  facts  which 
render  his  condition  peculiar  in  order  to  extend  unusual  indulgence, 
and  also  that  he  may  make  proper  and  reasonable  allowance  for 
what  may  seem  unusual  or  obnoxious  in  the  conduct  of  the  passen-. 
ger.  These  considerations  show  how  much  the  jury  were  misled 
from  the  true  question  for  their  determination.  We  think  this  ex- 
ception is  also  well  taken. 

We  are  further  of  opinion  that  the  court  erred  in  regard  to  the 
fifth  and  sixth  instructions  for  the  defendant  The  court  was  re- 
quested to  charge  that  if  the  plaintiff  persistently  and  repeatedly 
lay  down  upon  the  seat  of  the  car  notwithstanding  that  he  had 
been  repeatedly  forbidden  so  to  do  by  the  defendant's  conductor 
and  contrary  to  the  rules  of  the  defendant,  the  conductor  was  jus- 
tified in  ejecting  plaintiff  from  the  car.  But  the  court  refused  so 
to  instruct  the  jury  except  with  the  modification  following :  '^  Un- 
less the  jury  find  that  the  acts  of  the  plaintiff  were  the  consequence 
of  debility  resulting  from  bodily  infirmity  or  sickness  not  resulting 
from  intoxication."  Thus  the  jury  wer^  told  that  if  the  acts  of 
the  plaintiff  were  caused  by  infirmity  or  sickness  they  constituted 
no  justification  for  expelling  him  from  the  car.  Now  there  is  no 
pretense  in  the  bill  of  exceptions  that  the  defendant's  conductor  on 
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the  car  from  wbich  the  plaintiff  was  expelled  had  any  knowledge 
that  the  plaintiff  had  any  disability^  bodily  infirmity  or  sickness 
not  resulting  from  intoxication.  It  was  proyed  that  the  plaintiff 
slept  in  the  car  and  could  not  or  would  not  keep  awake,  and  upon 
being  roused  up  by  the  conductor  and  cautioned  immediately  re- 
lapsed into  sleep,  and  the  conductor  supposed  him  to  be  drunk. 
The  plaintiff  made  no  explanation  and  made  no  complaint  of  sick- 
ness, yet  the  jury  were  told  that  if  the  acts  enumerated  in  the  in- 
struction were  caused  by  sickness  they  afforded  no  justification  for 
ejecting  him.  This  is  to  charge  the  proprietors  of  a  street  railway 
ear  with  extra  care  and  diligence  in  case  of  a  sick  passenger,  when 
the  agent  of  the  company  had  no  knowledge  that  the  passenger  was 
sick,  and  when  he  supposed  him  to  be  only  drunk,  and  attributed 
his  misconduct  to  that  cause  alone.  The  plaintiff's  paralysis  was 
accompanied  with  a  loss  of  speech.  He  had  however  the  sign  lan- 
guage so  common  on  street  raOways,  besides  his  habit  of  communi- 
cating by  writing.  But  he  resorted  to  neither  of  these  means  of 
explaining  his  conduct.  To  say  that  the  plaintiff  was  entitled  to 
indulgence  as  an  invalid  which  was  not  extended  to  other  passen- 
gers, and  that  he  was  not  bound  to  explain  his  condition  when  he 
was  repeatedly  requested  by  the  conductor  not  to  lie  down  upon 
the  seats,  is  so  evidently  calculated  to  mislead  the  jury,  that  we 
cannot  but  think  ifc  produced  serious  injustice  to  the  case. 

The  qualification  to  the  sixth  instruction  implies  that  a  passen- 
ger who  vomits  in  a  street  railway  and  from  intoxication  may  be 
ejected,  but  not  otherwise.  This  is  stating  the  rule  too  broadly. 
Much  of  course  must  depend  upon  the  cause  and  also  upon  the  ex- 
tent and  nature  of  the  attack.  In  the  infinite  variety  of  circum- 
stances a  general  rule  for  all  cases  can  hardly  be  laid  down  with 
safety,  and  we  must  on  this  account  submit  the  question  whether 
the  case  was  one  to  justify  the  removal  of  a  passenger  under  proper 
instructions  from  the  justice  presiding  at  the  trial.  To  charge  the 
jury  that  vomiting  from  intoxication  was  the  only  form  of  that  evil 
which  would  authorize  the  conductor  to  expel  a  passenger  is  to 
withdraw  from  the  minds  of  the  jury  all  other  forms  of  the  evil 
which  might  excuse  the  conduct  of  the  conductor  in  the  proper 
management  of  the  car.  In  this  view  we  can  neither  wholly  ap- 
prove of  the  instruction  nor  of  its  qualification  by  the  court,  and 
submit  this  expression  to  relieve  the  new  trial  from  embarrassment 
on  an  imix)rtant  point. 
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We  are  of  opinion  that  the  qualification  of  the  seventh  of  de- 
fendant's instructions  withdrew  the  question  of  contributoiy  neg- 
ligence from  the  consideration  of  the  jury,  and  is  clearly  improper. 

We  have  not  found  it  necessary  to  examine  the  case  made  or  to 
pass  upon  the  motion  based  upon  that  record.  For  the  reasons  al- 
ready mentioned  a  new  trial  upon  the  exceptions  must  be  allowed. 


Kbkdall  y,  Gbiob. 

(1  Ibekey,  919.) 

8i»/r9tff — en  appeal  hand — rdeaae  kff  tta^  of  MeeoHon. 

BmtleB  on  an  nndertaking  on  appeal  are  releesed  by  the  piindpal's  prirale 
agreement  to  stay  exeentlon  in  oonsldeiation  of  confeoaion  of  jadgment.- 

AOTION  on  appeal  bond.     The  opinion  states  the  case.    The 
deitodant  had  judgment  below. 

R,  Boss  Perry  J  for  plaintiff. 

E.  A.  Newman,  for  defendants. 

Haqkbb,  J.  This  action  was  brought  by  Kendall  against  the 
defendants,  who  were  sureties  upon  the  following  bond  signed  by 
Benjamin  Thompson  and  themselves  : 

**  Know  all  men  that  we,  Benjamin  Thompson,  and  Wilson  Orice, 
and  Dennis  Wallace,  of  the  District  of  Columbia,  are  held  and 
firmly  bound  unto  John  E.  Kendall  in  the  just  and  full  sum  of 
#200,  to  the  payment  of  which,  etc.,  etc.  Sealed  with  our  seals 
and  dated  the  14th  day  of  December,  A.  D.  1878. 

**  Whereas,  in  a  suit  instituted  under  the  proyisions  of  the  act  of 
Congress,  approved  July  4,  1864,  entitled,  '  an  act  to  regulate  the 
proceedings  in  cases  between  landlords  and  tenants  in  the  District 
of  Columbia,'  before  G.  S.  Bundy,  and  transferred  to  Sam.  M.  Wil- 
cox, justice  of  the  peace  in  and  for  the  District  of  Columbia,  by 
John  E.  Kendall,  against  the  said  Benjamin  Thompson,  to  reooyer 
possession  of  the  premises  described  in  the  complaint  filed  in  said 
suit,  the  said  defendant  pleads  title  in  himself.  Now  the  condition 
of  the  aboye  obligation  is  such  that  if  the  said  Benjamin  Thompson 
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shall  pay  to  the  said  John  £.  Kendall  all  intervening  damages  and 
all  reasonable  intervening  rent  for  said  premises,  and  all  costs  ad- 
judged against  him  in  the  Supreme  Court  of  the  District  of  Colum- 
bia, then  the  above  obligation  to  be  null  and  void,  otherwise  to  be 
and  remain  in  full  force  and  virtue  in  law." 

At  the  trial  the  plaintiff  offered  the  bond  and  evidence,  and. 
proved  that  in  the  suit  described  in  the  bond  { Kendall  y.  Thampsoriy 
at  law,  No.  20,317)  in  the  Circuit  Court,  judgment  had  been  entered 
for  the  plaintiff,  the  landlord,  against  Thompson,  the  tenant,  for 
possession  of  the  premises  referred  to,  and  also  for  1175  damages 
and  intervening  rent  and  costs  ;  and  that  a  fi,  fa.  had  been  issued 
upon  the  judgment  and  returned  nulla  bona,  and  there  rested. 

The  defendant  then  offered  to  prove  that  on  the  17th  of  February, 
1880,  the  said  landlord  and  tenant  suit  was  on  the  assignment  for 
trial  in  the  Circuit  Court,  and  the  parties  were  ready  ^th  their; 
witnesses,  but  it  was  probable  that  said  case  would  not  be  reached 
for  trial  for  several  days ;  that  said  Kendall  and  said  Thompson  on 
said  day  entered  into  a  parol  agreement  whereby,  in  consideration 
that  the  said  Thompson  would  confess  judgment  to  the  said  Kendall 
for  the  possession  of  the  real  estate  and  the  sum  of  1175,  as  in- 
tervening rent  and  damages,  he,  the  said  Kendall,  would  stay 
execution  on  said  judgment  for  the  period  of  thirty  days  from  its 
date ;  that  Thompson,  in  pursuance  of  said  agreement,  then  and 
there  confessed  judgment  for  possession  and  $175,  and  said  Kendall 
did  there  and  then  cause  to  be  entered  a  stay  of  execution  upQn> 
the  judgment  for  thirty  days ;  but  the  plaintiff  objected  to  the  ad-* 
missibility  of  said  testimony,  and  the  court  overruled  the  objection 
and  allowed  the  witness  to  testify  to  the  facts  set  out  in  said  offer, 
and  the  witness  did  so  testify.     The  plaintiff  excepted. 

And  the  defendants  further  proved  that  neither  of  them  knew  of 
this  agreement  or  consented  to  the  stay  of  execution. 

The  court  instructed  the  jury  that  if  they  found  from  the  evi- 
dence that  the  stay  of  execution  was  entered  under  such  agreement : 
without  the  knowledge,  consent,  or  acquiescence  of  the  defendants, 
the  present  action  against  them  as  sureties  could  not  be  sustained. 
The  verdict  was  for  the  defendants. 

The  propriety  of  these  rulings  is  the  matter  for  our  determina- 
tion. 

The  general  principle  is  perfectly  familiar,  that  if  a  creditor,  by 
a  binding  agreement,  made  without  the  knowledge  or  consent  of  a 
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surety,  gives  time  to  the  principal  debtor  by  enlarging  the  period  of 
payaient  mentioned  in  the  contract  under  which  the  surety  has 
agreed  to  become  bound,  such  enlargement  of  time  discharges  the 
surety  from  all  further  liability  upon  the  contract  And  a  stay  of 
execution  upon  a  judgment  against  principal  and  surety,  without 
the  assent  of  the  surety,  is  such  a  giving  of  time  as  discharges  the 
surety.  Slate  t.  Hammtrndy  6  G.  &  J.  168 ;  Bank  v.  HogSy  6  Ohio, 
17 ;  Mayhew  v.  Crieketi,  2  Swanst  193. 

The  engagement  of  the  surety  is  not  to  be  enlarged  or  varied 
without  his  consent.  Any  agreement  to  do  so  by  the  creditor  is  an 
attempt  on  his  part  to  maJce  for  the  surety  a  new  contract  to  which 
he  never  assented.  The  time  of  payment  may  be  quite  as  important 
a  consideration  to  the  surety,  as  the  amount  he  has  promised  con- 
ditionallj  to  pay.  He  may  have  agreed  to  become  responsible,  be- 
cause he  then  had  in  his  possession  property  of  the  principal  debtor 
sufficient  to  indemnify  him  against  loss.  When  the  time  fixed  in 
the  contract  has  passed  without  notification  to  him  of  the  default 
of  the  principal,  he  may  naturally  suppose  his  liability  to  be  at  an 
end,  and  thus  release  the  means  of  reimbursement,  to  his  ultimate 
loss,  if  the  changed  contract  is  subsequently  enforced  against  him. 
Again,  the  surety  has  the  right,  on  payment  of  the  debt,  to  be  sub- 
rogated to  all  the  rights  of  the  creditor,  and  to  proceed  at  once  to 
collect  it  from  the  principal ;  but  if  the  creditor  has  tied  his  own 
hands  from  proceeding  promptly,  by  extending  the  time  of  collec- 
tion, the  hands  of  the  surety  will  equally  be  bound;  and  before  they 
are  loosed,  by  the  expiration  of  the  extended  credit,  the  principid 
debtor  may  have  become  insolvent  and  the  right  of  subrogation 
rendered  worthless. 

It  is  also  well  settled  that  it  is  unimportant  whether  the  exten- 
sion given  has  actually  proved  prejudicial  to  the  surety  or  not. 
The  rule  we  have  stated  is  quite  independent  of  the  event,  and  the 
fact  that  the  extension  granted  promised  to  be  beneficial  to  the 
surety  would  give  no  right  to  the  creditor  to  change  the  terms  of 
the  contract  without  the  knowledge  or  consent  of  the  guarantor. 

The  plaintiff  insists  that  the  present  case  is  not  within  the  opera- 
tion of  these  principles,  because  the  alleged  giving  of  time  was  not 
upon  the  bond  sued  on,  but  upon  another  indebtedness,  ripened 
into  judgment,  to  which  the  surety  was  no  party. 

The  purpose  in  giving  the  bond  was  to  secure  the  payment  of 
''all  intervening  damages  and  all  reasonable  intervening  rent "  that 
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might  be  adjudged  against  the  principal  obligor.  The  obligation 
to  pay  the  judgment  was  the  only  liability  created  against  the  sarety, 
and  this  was  adopted  into  the  bond.  If  that  should  be  paid  by  the 
principal,  the  surety  of  course  would  be  discharged.  It  would 
scarcely  be  gravely  contended  that  the  surety  would  remain  bound 
if  the  creditor  had  formally  released  the  principal  from  the  judg- 
ment, out  and  out.  Interference  with  the  judgment  in  either  of 
these  respects  would  certainly  discharge  the  surety,  and  yet  such 
would  not  be  the  case  if  the  contention  of  the  plaintiff  were  to  be 
sustained,  for  it  could  equally  be  insisted  with  respect  to  these  acts 
of  the  principal  that  they  took  place  in  a  case  to  which  the  surety  was 
no  party.  The  judgment  was  in  fact  incorporated  in  the  bond,  and 
whateyer  operated  to  release  the  judgment  in  this  respect  operated 
to  exonerate  the  surety.  Such  a  proposition  as  that  contended  for 
by  the  plaintiff  has  never  been  considered  as  a  proper  constcuction 
of  the  law  and  we  have  been  referred  to  no  authorities  in  its  sup- 
port. It  is  not  always  easy  to  find  decisions  in  opposition  to  clearly 
untenable  positions,  but  we  will  refer  to  two  cases  where  the  point 
was  met  and  overruled.  In  Smith  v.  Shidler,  3  Pittsburg  Bep. 
550,  a  suit  was  brought  upon  a  bond,  conditioned  like  that  in  the 
present  case  to  secure  the  payment  of  a  claim  therein  described,  to 
which  the  surety  to  the  bond  was  no  party.  The  creditor  gave  a 
stay  of  execution  of  ninety  days  on  the  judgment  recovered  upon 
the  cause  of  action  designed  to  be  secured  by  the  bond,  without  the 
assent  of  the  surety  to  the  bond.  The  court  held'  that  the  legal 
presumption  was  the  surety  was  prejudiced  by  the  delay — that  as 
the  creditor,  by  giving  the  stay  of  execution  had  tied  his  own  hands 
he,  by  that  act,  disabled  the  surety  from  proceeding  to  enforce  his 
right  of  subrogation,  and  having  thus  changed  the  contract  with- 
out authority,  the  surety  stood  discharged.  To  the  same  effect  is 
the  decision  in  Ross  v.  ktrk,  18  Hun,  SIO. 
We  think  the  rulings  held  were  ooneot^  and  they  are  affirmed. 

JudgmeiU  afirmsd. 
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a  Maekej,  488.) 
Criminal  law  —  murder  —  bUno  in  one  8UU6,  death  in  another. 

Mnrdar  ia  oominitted  within  the  District  of  Columbia  if  the  felonious  act  is 
oommitted  there,  although  the  death  occurs  outside  the  District.*  (See 
nele,p.  261.) 

"CONVICTION  of  murder.     The  opinion  states  the  point. 


G 


Gharlee  H,  Reedy  for  prisoner. 

George  B.  Oarkhitt  and  Waller  D.  Davidge^  for  the  United  States. 

Jaxbb,  J.  The  defendant,  Charles  J.  Ouiteau,  was  indicted, 
tried,  eonyicted  and  sentenced  at  a  cnminal  term  of  the  Supreme 
Ooart  of  the  District  of  Columbia,  for  the  murder  of  tlames  A. 
(Garfield,  and  has  now  brought  his  case  into  the  General  Term  for 
review  upon  certain  questions  of  law. 

It  appears  by  the  record  that  the  defendant  shot  the  deceased  on 
the  2d  day  of  July,  A.  D.  1881,  with  a  pistol,  in  the  station  of  the 
Baltimore  and  Potomac  railroad,  in  the  city  and  county  of  Wash- 
ington, in  the  District  of  Columbia,  and  that  the  deceased  after- 
ward, on  the  19th  day  of  September,  A.  D.  1881,  died  at  Elberon, 
in  the  county  of  Monmouth,  in  the  State  of  New  Jersey,  of  the 
mortal  wound  caused  by  that  shooting;  that  the  dead  body  of  the 
deceased  was  afterward  brought  from  New  Jersey  into  this  city  and 
county,  and  that  no  inquest  thereon  was  held  by  the  coroner  or 
other  officer  in  the  District  of  Columbia.  These  facts  are  undis- 
puted. 

This  indictment  is  founded  on  section  5339  of  the  Revised  Statutes 
of  the  United  States,  which  provides  that  — 

'*  Eyery  person  who  commits  murder  within  any  fort,  arsenal, 
dock-yard,  magazine  or  in  any  other  place,  or  district  of  country 
ander  the  exclusive  jurisdiction  of  the  United  States  *  *  *  shall 
suffer  death." 

As  the  argument  on  the  part  of  the  defendant  questioned  the 

*See  Oreen  ▼.  State  <m  Ala.  41>.  41  Am.  Rep.  744. 
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application  of  this  general  statute  to  the  District  of  Columbia,  and 
as  this  question  has  not  hitherto  been  formally  presented  on  appeal, 
we  propose  now  to  re-examine  it  notwithstanding  indictments  under 
this  statute  have  always  been  sustained  in  the  criminal  court  and 
sentence  been  affirmed  here. 

[Omitting  this  discussion.] 

We  are  of  the  opinion  then  that  section  5339  of  the  Revised 
Statutes  of  the  United  States  applies  to  murder  committed  within 
the  District  of  Columbia.  It  will  be  found  that  upon  this  oondusion 
rest  some  very  important  considerations  in  determining  when  the 
crime  of  murder  can  be  held  to  have  been  committed  '^  within" 
this  District. 

The  next  question  is  whether  the  case  presented  by  the  record 
can  be  held  to  fall  within  this  act.  The  contention  on  the  part  of 
the  defendant  is  that  murder  cannot  be  held  to  have  been  com- 
mitted within  the  District  of  Columbia,  since  the  consequent  death 
happened  in  the  State  of  New  Jersey,  and  that  therefore  the  court 
had  no  jurisdiction  to  try,  convict,  and  sentence  him  for  murder. 
The  theory  of  this  contention  is,  that  murder  cannot  be  held  to  have 
been  committed  iu  a  designated  place  unless  both  the  blow  and  the 
consequent  death  happen  there.  In  support  of  this  contention  it 
has  been  argued,  that  as  murder  is  a  term  of  the  common  law,  and 
describes  a  crime  known  to  the  common  law,  we  must  have  recourse 
to  that  law  in  ascertaining  not  only  when  but  where  it  can  be  said 
to  have  been  committed. 

It  is  a  settled  rule  of  construction  that  when  a  statute  borrows  a 
technical  phrase  from  the  common  law  the  courts  must  resort  to  the 
same  source  for  its  definition.  Whether  the  courts  of  the  United 
States  must  do  so  for  any  purpose  beyond  this,  in  construing  and 
applying  a  statute  of  the  United  States,  on  the  ground  that  it  deals 
with  the  same  subject  which  had  been  dealt  with  by  the  common  law, 
is  a  question  which  we  shall  consider  in  the  proper  place.  Before 
doing  so  we  shall  consider  what  the  conclusions  of  the  common  law 
actually  were,  and  what  limitations  they  would  impose  if  applied  to 
this  statute.  And  first,  was  it  a  conclusion  —  a  rule  of  the  common 
law  —  that  murder  was  not  committed  in  a  particular  place,  for  ex- 
ample, in  a  particular  county,  if  the  death  ensued  in  another  county? 
It  is  first  stated  as  a  fact,  that  in  such  case  the  offender  could  not 
be  indicted  of  murder  in  either  county,  and  then  it  is  claimed  that 
tlie  reason  of  this  fact  was  that  no  complete  felony  had  been  com- 
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mitted  in  either.  For  a  solution  of  this  question  we  must  turn  to 
the  higher  authorities  on  the  common  law  and  to  the  facts  of  history. 

The  preamble  of  the  statute  of  2  and  3  Edw.  YI  has  always  been 
treated  as  one  of  the  landmarks  in  determining  this  question,  and 
it  is  necessary  that  we  also  should  turn  to  it.  So  much  of  it  as  re- 
lates to  this  subject  is  in  the  following  words: 

'^Forasmuch  as  the  most  necessary  office  and  duty  of  the  law  is 
to  preserre  and  saye  the  life  of  man,  and  condignly  to  punish  such 
persons  that  unlawfully  and  willfully  murder,  slay,  and  destroy  men. 
^  *  *  IL  And  where  it  often  happeneth  and  cometh  in  ure  in 
sundry  counties  of  this  realm  that  a  man  is  feloniously  stricken  in 
one  county,  and  after  dieth  in  auother  county,  in  which  case  it 
hath  not  been  founded  by  the  laws  or  customs  of  this  realm  that 
any  sufficient  indictment  thereof  can  be  taken  in  any  of  the  said 
two  counties,  for  that  by  the  custom  of  this  realm  the  jurors  of  the 
county  where  such  party  died  of  such  stroke  can  take  no  knowledge 
of  the  said  stroke  being  in  a  foreign  county,  although  the  same  two 
counties  and  places  adjoin  very  nearly  together;  and  the  jurors 
of  the  county  where  the  stroke  was  given  cannot  take  knowledge  of 
the  death  in  another  county,  although  such  death"  most  apparently 
came  of  the  same  stroke ;  so  that  the  king's  majesty  within  his 
own  realm  cannot,  by  any  laws  yet  made  or  known,  punish  such 
murderers  or  manquellers  for  offenses  in  this  form  committed  and 
done,  *  *  *  for  redress  and  punishment  of  which  offenses, 
and  saf^uard  of  life,  be  it  enacted,^'  etc. 

These  words  suggest  important  obserrations.  The  first  clause  of 
the  preamble  indicates  that  it  was  the  intention  of  the  legislature 
to  deal  with  cases  of  ^^  murder,"  and  the  second  describes  the  per- 
sons who  are  said  to  haye  escaped  as  '^  murderers."  It  was  not  a 
new  offense,  but  the  old  offense  of  '^  murder,"  which  was  to  be  pro- 
Tided  for,  and  this  was  to  be  done  by  providing  a  sufficient  indict- 
ment. The  other  observation  is  that  the  sole  reason  assigned  for 
the  escape  of  certain  offenders  was  that  the  jurors  of  one  county 
could  take  no  knowledge  of  a  stroke  or  a  death  in  another  county. 
It  is  not  intimated  that  the  felony  was  divided,  and  therefore  in- 
complete in  either  county;  while  it  is  affirmatively  stated  that  the 
obstacle  in  the  way  of  punishing  the  crime  lay  m  the  fact  that  the 
juries  lacked  power  to  take  knowledge  beyond  their  counties. 

The  assertions  of  this  legislative  preamble  of  course  have  less  au- 
thority than  judicial  decisions  concerning  the  actual  state  of  the 
Vol.  XLV'II  — 32 
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oommon  law,  and  are  shown  by  earlier  decisions  to  be  too  broad, 
ft  was  not  true  that  murder  could  not  be  sufficiently  indicted  and 
punished  in  any  case  where  the  fatal  blow  was  struck  in  one  county 
and  death  ensued  in  another.  A  statement  made  by  the  court  in 
John  Lan^s  case,  which  was  decided  in  6  Hen.  Vn,  10,  fifty-nine 
years  before  the  statute  of  2  and  3  Edw.  YI,  is  conclusiye  authority 
that  the  crime  might  be  tried  in  the  county  where  the  blow  was 
struck,  if  the  body  was  brought  thither  from  the  county  where  the 
death  happened,  so  that  the  jury  might  have  the  evidence  of  the 
death  within  their  lawful  cognizance.  After  stating  a  case  wherd 
the  blow  and  the  death  happened  in  different  counties,  the  court 
said :  ^'  In  this  case  it  has  been  used  after  the  death  to  bring  the 
dead  man,  to-wit,  the  body,  into  the  county  where  he  was  struck, 
and  then  to  inquire  and  to  find  that  he  was  struck  and  died  of 
that."  Such  a  practice  shows,  first,  that  the  obstacle  in  the  way 
of  an  indictment  was  the  limitation  of  the  jury's  power  '^  to  take 
knowledge  ; "  and  secondly,  that  the  murder  was  deemed  to  have 
been  committed  in  the  county  where  the  blow  was  struck,  notwith-^ 
standing  the  consequent  death  happened  in  another  county. 

Only  a  year  lafer  (7  Hen.  YII,  8),  in  a  case  where  no  such  de- 
yice  as  the  removal  of  the  body  appears  to  have  been  resorted  to, 
the  court  went  a  step  farther,  and  it  was  held  that  an  indictment, 
which  laid  the  blow  in  Middlesex  and  the  death  in  Essex,  was  good 
because  the  striking  was  the  principal  act,  and  they  who  could  take 
notice  of  the  principal  offiense  could  take  notice  of  the  death  as  ac- 
cessory though  in  another  county.  There  was  a  dissenting  opinion, 
but  the  case  is  authority  to  the  point  that  at  common  law  the  mur- 
der was  committed  where  the  felonious  blow  was  struck.  Tas- 
XAILLE,  J.,  said  : 

**  It  seems  that  it  is  not  material  where  he  died,  for  the  striking 
is  the  principal  point,  but  it  requires  death ;  otherwise  it  is  not 
felony,  but  whether  he  died  in  one  place  or  another  is  not  material." 

The  early  authorities  leave  no  room  to  doubt  that  the  oommon 
law,  before  its  course  was  interrupted  and  confused  by  the  statute 
of  Edward  YI,  held  that  when  the  fatal  blow  was  struck  in  one 
county  and  death  ensued  in  another  the  murder  was  committed 
where  the  blow  was  struck.  Whatever  difficulty  there  -may  have 
been  in  the  way  of  an  indictment  or  trial  lay  in  the  question  whether 
the  jury  could  know  any  thing  of  the  death  in  another  county. 

We  are  not  likely  to  appreciate  the  importance  which  then  at*. 
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tached  to  this  question,  unless  we  remember  that  originally  both 
the  grand  and  petit  jury  found  the  fact  wholly  of  their  own  knowK 
edge,  and  that  although  for  some  time  before  the  statute  of  Ed- 
ward they  might  hear  witnesses,  yet  at  that  yery  time  they  weref 
at  liberty  to  disregard  the  witnesses  and  still  to  find  according^to 
their  personal  knowledge.  Both  Mr.  Forsyth  in  his  '^  History 
of  the  Trial  by  Jury,"  164,  and  Mr.  Starkie  in  his  essay  "  On  the 
Trial  by  Jury,"  2  Law  Ber.  396,  cite  from  the  case  of  Reniger  v. 
Fagos^a,  Flowd.  Comm.  12,  which  was  decided  in  the  second  year 
of  Edward  VI,  the  yery  year  of  the  statute,  a  statement  nmde  hj 
Sir  BoBXBT  Brooks,  then  recorder  of  London,  concerning  the 
functions  of  the  jury,  which  throws  light  upon  the  preamble  re- 
ferred to,  and  shows  what  was  meant  by  a  capacity  to  take  knowl- 
edge.    The  recorder  said : 

''  Ab  to  what  has  been  said  by  the  king's  attorney,  that  there 
ought  to  be  two  witnesses  to  proye  the  fact,  it  is  true  that  there 
ought  to  be  two  witnesses,  at  least  where  the  matter  is  to  be  tried 
by  witnesses  only,  as  in  the  ciyil  law  ;  but  here  the  issue  was  to  be 
tried  by  twelye  men,  in  which  case  witnesses  are  not  necessary ;  for 
in  many  cases  an  inquest  shall  giye  a  precise  yerdict  although  there 
are  not  witnesses,  or  no  eyidence  giyen  to  them.  As  if  it  be  found 
before  the  coroner,  super  visum  corporis ^  that  L  S.  killed  the  dead 
person,  and  he  is  arraigned  and  acquitted,  the  inquest  shall  say 
who  killed  him,  although  they  haye  not  any  witnesses  ;  so  that 
witnesses  are  not  necessary  but  where  the  matter  is  to  be  tried  by 
witnesses  only.  For  if  witnesses  were  so  necessary,  then  it  would 
follow  that  the  jurors  could  not  giye  a  verdict  contrary  to  the  wit- 
neeses,  whereas  the  law  is  quite  otherwise  ;  for  when  the  witnesses 
for  trial  of  a  fact  are  joined  to  the  inquest,  if  they  cannot  agree 
with  the  jurors,  the  yerdict  of  the  twelve  shall  be  taken  and  the 
witnesses  shall  be  rejected.'' 

This  power  of  the  jury  to  find  upon  their  own  knowledge  was 
leoognized  by  the  courts  long  after  the  time  of  Edward  YI,  and 
eyen  as  late  as  1670,  when  it  was  said  in  BushePs  case,  by  the  Court 
of  Common  Pleas  (Yaughan  Bep.  135),  that  the  jury  being  returned 
from  the  vicinage  whence  the  cause  of  action  arises,  the  law  sup- 
poses them  to  have  sufficient  knowledge  to  try  the  matters  in  issue, 
''and  BO  they  must,  though  no  evidence  were  given  on  either  side 
in  eonrt."  It  was  only  when  the  practice  of  new  trials  was  in- 
tn>dnced  that  juries  were  no  longer  allowed  to  give  verdicts  upon 
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their  own  knowledge.  Forsyth,  165 ;  Starkie,  2  Law  Bev.  398. 
When  this  power  was  finally  annulled  by  the  remedy  of  new  trials, 
the  trial  by  jury  had  been  practiced  for  fire  centimes  at  least 
(Starkie,  398) ;  and  Mr.  Forsyth  remarks  that — 

^'  ITie  fiction  was  still  kept  up  by  requiring  them  to  be  summoned 
from  the  hundred  where  the  crime  was  alleged  to  haye  been  com- 
mitted until  the  passing  of  Statute  C,  George  IV,  chapter  50,  by 
which  the  sheriff  is  now  obliged  only  to  return  for  the  trial  of  any 
issue,  whether  civil  or  criminal,  twelve  good  and  lawful  men  of  the 
body  oi  his  county.    Forsyth,  208." 

This  power  to  act  on  personal  knowledge  fixed  the  limitation  of 
the  inquiry,  and  the  jury  was  understood  to  have  cognizance  of 
those  matters  only  which  they  might  thus  know.  This  it  was  that 
determined  whether  it  was  practicable  to  try  certain  felonies  in  a 
particular  county.  It  was  inevitable  however  that  commentators 
and  courts  should  endeavor  to  explain  and  assign  reasons  for  the 
law,  and  in  later  times  it  came  to  be  the  opinion  of  some  of  them 
that  the  reason  why  no  sufficient  indictment  of  murder  could  be 
found,  as  they  supposed,  when  the  fatal  blow  was  struck  in  one 
county  and  death  ensued  in  another,  was  that  in  contemplation  of 
law  the*felony  was  not  complete  in  either.  The  reasons  given  for 
a  fact  of  common  law  are  not  themselves  necessarily  law ;  and  it 
seems  clear,  that  in  this  matter,  what  was  only  a  fact  touching  the 
cognizance  of  juries,  has  been  confounded  with  or  supposed  to  es- 
tablish, a  definition  of  the  crime  of  murder.  Upon  this  hyjKithesis 
they  have  proceeded  to  show  how  the  murder  may  be  regarded  as 
committed  partly  in  one  county  and  partly  in  another. 

The  earlier  common  law  authorities  seem  to  have  no  doubt  as  to 
where  the  felony  was  committed  in  such  a  case ;  and  they  seem  to 
have  had  no  doubt  even  as  to  the  cognizance  of  the  jury,  if  the 
facts  could  be  brought  to  them.  But  doubts  on  this  point  certainlj 
did  grow  up,  and  the  actual  condition  of  opinion,  when  the  statute 
of  Edward  VI  was  passed,  is  fairly  stated  by  Hale. 

'^  At  common  law  [says  that  great  authority]  if  a  man  had  been 
stricken  in  one  county  and  died  in  another,  it  was  doubtful  whether 
he  were  indictable  or  triable  in  either;  but  the  more  common 
opinion  was  that  he  might  be  indicted  where  the  stroke  was  given, 
for  the  death  is  but  a  consequent,  and  might  be  found  though  in 
another  county  (9  Ed.  IV,  48 ;  7  Hen.  VII,  8);  and  if  the  party 
died  in  another  county,  the  body  was  removed  into  the  county 


MAY  TERM,  1882.  253 


United  States  v.  Oalteaa. 


where  the  stroke  was  giTen,  for  the  coroner  to  take  an  inquest  super 
visum  corporis  (6  Hen.  VIII,  10);  but  now,  by  the  statute  of  2 
and  3  Edward  YI,  chapter  24,  the  justices  or  coroner  of  the  county 
where  the  party  died  shall  inquire  and  proceed  as  if  the  stroke  had 
been  in  the  same  county  where  the  party  died."  1  Hale  P.  G.  426. 

The  learned  Chief  Justice  Abbott,  speaking  in  the  case  of  Sex 
Y.  Burdeit,  4  B.  &  Aid.  169,  has  assigned  to  Hale  his  proper  place 
by  treating  him  as  much  higher  authority  than  the  preamble  of 
the  statute  of  Edward  VT,  touching  the  previous  condition  of  the 
common  law. 

**  It  seems  somewhat  extraordinary  [said  he]  that  the  preamble 
of  the  statute  should  be  expressed  in  the  terms  in  which  we  find 
it,  because  Lord  Hale  mentions  the  point  as  being  doubtful  at 
common  law,  and  says  the  more  common  opinion  was  that  the  party 
might  be  indicted  where  the  stroke  was  given." 

We  think  it  is  quite  safe  to  have  the  same  confidence  in  Lord 
Hale's  reading  of  the  history  of  this  question,  which  was  thus  ex- 
pressed as  a  matter  of  course  by  Chief  Justice  Abbott. 

We  believe  that  these  authorities  establish  the  conclusion  that  at 
common  law,  when  a  felonious  blow  was  struck  in  one  county  and 
death  ensued  in  another,  murder  was  held  to  have  been  thereby 
committed  in  the  county  where  the  blow  was  struck.  They  ex-^ 
eluded  the  notion  that  the  death  was  one  of  the  acts  of  felony, 
and  that  when  it  happened  in  a  different  county  from  that  of  the 
blow,  the  felony  was  incomplete  in  each.  In  this  respect  the  com- 
mon law  has  undergone  no  change,  and  what  it  has  always  been  is 
well  stated  in  a  late  English  decision.  In  the  King  v.  Hargrove, 
5  Carrington  and  Paine,  170,  the  prisoner  was  indicted  as  a  princi- 
pal in  a  second  degree  in  the  manslaughter  of  Richard  Dodd.  The 
indictment  stated  that  James  Cox  assaulted  and  beat  the  deceased, 
giving  him  divers  mortal  bruises,  in  the  parish,  etc.,  in  the  county 
of  Middlesex,  etc.,  '^of  which  said  bruises  and  contusions  "  the 
said  Richard  Dodd  there,  etc.,  until,  etc.,  at  the  parish,  etc.,  in  the 
county  of  Kent,  did  languish,  etc,  and  that  he  there  died,  and 
that  the  said  James  Hargrave,  together  with,  etc.,  were  then  and 
there  present,  aiding  and  abetting,  etc.,  the  said  James  Cox  in  the 
commi88ion  ot  the  said  felony.  It  was  objected  that  the  indictment 
was  bad  as  it  did  not  charge  the  commission  of  the  offense  in  any 
ntLfticulAr plsu>e,ioT  that  the  word  "there"  referred  to  the  two  parishes 
mentioned  ia  different  counties. 
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.  Mr.  Justice  Patthbson  said  :  '*  The  giving  of  the  blows  which 
caused  the  death  constitutes  the  felony.  The  languishing  alone, 
which  is  not  part  of  the  offense,  is  laid  in  Kent.  The  indictment 
states  that  the  prisoners  were  then  and  there  present  aiding  and 
abetting  in  the  commission  of  the  said  felony  ;  that  must  of  course 
apply  to  the  parish  where  the  blows,  which  constitute  the  felony, 
were  given/* 

Of  course  the  limitations  of  cognizance  which  grew  out  of  the 
original  function  of  the  English  jury  to  find  the  fact  as  of  their 
own  knowledge,  and  survived  so  long  in  that  country,  have  no  ap- 
plication to  the  juries  provided  by  the  laws  of  the  United  States, 
whether  for  service  in  the  States  or  in  this  District.  No  such  tra- 
ditions or  anachronisms  were  adopted  by  this  Government  when  it 
adopted  the  trial  by  jury.  When  the  Constitution  ordained  that 
'*  the  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be 
by  jury,"  it  simply  provided  that  a  body  of  twelve  men  should  be 
the  tribunal  by  which  the  fact  of  the  crime  should  be  tried.  So 
much  of  the  common  law  was  adopted,  and  there  the  intervention 
of  the  common  law  ceased.  The  vicinag$  and  its  survivals  have  never 
been  known  to  the  system  thus  established.  The  jury  of  the  Con- 
stitution was  to  try  felonies  committed  on  the  high  seas,  a  class  of 
cases  which  the  common-law  jury  was  not  competent  to  try ;  and 
it  might  be  drawn  from  all  comers  of  a  judicial  district,  or  from  a 
single  village  remote  from  the  place  of  the  crime>  or  from  any 
place,  or  in  any  manner  which  the  legislature  should  prescribe,  pro- 
vided it  was  a  jury  of  the  district  in  which  the  crime  was  commit- 
ted. Its  function  was  to  hear  witnesses,  and  to  find  the  fact  upon 
their  testimony,  and  it  was  to  be  competent  to  hear  whatsoever  it 
should  be  lawful  to  prove.  It  was  joined  to  the  court,  and  was  to 
occupy  all  the  ground  which  was  occupied  by  the  jurisdiction  of 
the  court. 

We  have  given  attentive  consideration  to  the  conclusions  of  the 
common  law,  because  it  has  been  urged  that  the  phrase  ''  commit 
murder  within,"  etc.,  as  employed  in  the  statute  of  1790,  is  techni- 
cal, and  that  its  meaning  must  be  ascertained  by  reference  to  that 
law ;  and  because  this  statute  has  been  technically  treated  in  aa 
early  case,  by  means  of  common-law  definitions.  We  believe  that 
the  meaning  of  this  provision  against  the  commission  of  the  crime  of 
murder  within  the  designated  places  is  to  be  settled  on  grounds  which 
are  independent  of  the  common  law.     But  if  there  be  reason  for  any 
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doabt  whether  Congress  intended  to  use  this  phrase  in  the  sense  of 
the  common  ]aw,  then  we  hold  that  according  to  the  principle  of 
that  law,  murder  is  committed  within  the  District  of  Columbia 
when  the  felonious  blow  is  struck  here,  notwithstanding  the  conse- 
quent death  happen  without  the  District  and  in  one  of    the 

We  turn  now  to  the  peculiar  and  higher  ground  on  which  we 
conoeive  this  question  should  stand,  and  to  considerations  to  which, 
^  a  court  of  the  United  States,  exercising  the  judicial  power  of  the 
United  States  we  are  required  to  give  especial  attention.  However 
proper  it  may  be  that  the  courts  of  the  States  where  the  conuoion 
law  exists  should  treat  the  question  of  jurisdiction  from  the  stand- 
point of  that  law,  that  question  must  be  treated  by  the  courts  of 
the  United  States,  wherever  a  fort  or  a  magazine  or  an  arsenal  or  a 
district  of  country  is  under  the  exclusive  jurisdiction  of  the  National 
(Government,  from  the  standpoint  of  Federal  authority  and  with  ref- 
erence to  the  relation  of  the  crime  to  the  sovereignty  of  the  United 
States. 

We  take  it  to  be  a  fundamental  rule  of  construction,  that  an 
independent  and  sovereign  government  is  always  to  be  understood, 
when  it  makes  laws  for  its  own  people,  to  speak  without  any  refer- 
ence to  the  law  of  another  people  or  government;  unless  those  laws 
themselves  contain  plain  proof  of  a  contrary  intention;  and  that 
when  it  thus  appears  that  something  is  actually  borrowed  and 
embodied  therein  from  the  laws  of  another  people,  the  extent  of  that 
adoption  is  to  be  strictly  construed,  and  not  enlarged  by  implica- 
tion. So  far  as  its  laws  can  be  understood  only  by  reference  to 
foreign  law,  that  reference  is  authorized  by  the  law-maker,  because 
it  is  necessary;  but  so  far  as  its  commands  may  be  understood  as 
original  terms,  and  without  such  reference,  they  must  be  construed 
independently.  It  is  only  when  understood  to  be,  to  this  extent, 
the  original  expression  of  its  own  will  that  its  words  can  communicate 
to  its  own  people  the  whole  and  self-sufficient  force  of  that  will.  To 
assume,  without  plain  necessity,  that  it  utters  the  intention  of  an 
alien  law,  is  to  ignore  to  just  that  extent  its  absolute  independence 
of  existence  and  action  and  will.  The  law  before  us  is  one  to  which 
this  fundamental  rule  is  plainly  to  be  applied.  The  word  '*  murder  " 
was  used  in  it  as  the  designation  of  a  known  crime,  and  the  statute 
fnmished  no  definition  beside  the  simple  use  of  this  term.  It  was 
used,  of  course,  as  it  had  always  been  used  by  all  English  speaking 
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people,  and  it  could  only  mean,  aa  it  had  meant  in  the  colonies  and 
in  England,  that  crime  which  is  committed  — 

'*  When  a  person  of  sound  memoiy  and  discretion  nnlawfolly 
kiUefch  a  reasonable  creature  under  the  peace  of  the  aoTcreign,  with 
malice  aforethought,  either  expressed  or  implied/' 

It  is  necessarily  understood  that  to  this  extent  at  least,  the  legisla- 
ture had  in  mind  the  law  of  another  GoTemment,  and  authorised 
us  to  turn  to  that  law  for  explanation.  But  does  this  law  contain 
any  other  terms  which  may  not  be  understood  without  consulting  a 
foreign  law,  and  searching  the  decisions  of  foreign  tribunals  for  the 
operation  of  that  law?  We  say  foreign  law,  for  this  Goyemment  had 
no  conunon  law  of  its  own,  to  which  tibe  legislature  could  be  sup- 
posed to  refer,  nor  any  law  but  the  Constitution  which  established 
it.  Therefore  we  repeat  does  this  statute  contain  any  other  terms 
than  the  word  '^  murder,"  or  any  other  provisions  which  cannot  be 
perfectly  and  certainly  understood,  without  assuming  that  a  foreign 
law,  with  the  peculiar  methods  of  its  operation  and  its  application 
to  territorial  divisions,  was  adopted  into  it  by  implication?  If  there 
never  had  been  such  a  thing  as  a  common-law  decision  or  rule  to 
determine  the  situs  of  the  crime,  the  language  of  this  statute  would 
have  been  deemed  certain  and  intelligible;  has  it  become  in  itself 
uncertain  and  unintelligible  because  the  common  law  had  a  rule  on 
the  same  subject  ?  If  we  are  to  go  beyond  it  for  explanation,  the 
object  to  be  accomplished  by  the  Federal  Government,  and  the 
subjects  dealt  with,  must  furnish  that  explanation  and  determine 
how  the  law  was  intended  to  operate,  before  we  turn  to  a  foreign 
explanation.  Certain  places,  the  forts,  arsenals,  dock-yards, 
and  magazines  of  the  general  government,  and  a  certain  dis- 
trict of  countiy  to  be  set  apart  for  its  residence,  were  with- 
drawn from  the  control  and  protection  of  the  States  and 
placed  by  the  Constitution  under  the  exclusive  protection  of  the 
United  States.  The  legislature  of  the  United  States  was  chaiged 
with  the  duty  of  protecting  these  places  against  the  commission  of 
crimes  therein,  and  therefore  it  must  be  understood  to  have  in- 
tended, when  it  provided  for  the  punishment  of  a  particular  crime,, 
to  accomplish  completely  this  office  of  protection.  It  is  said  that 
penal  statutes  must  be  strictly  construed,  but  it  has  long  been  set- 
tled that  they  are,  nevertheless,  to  be  construed  like  other  statutes, 
according  to  their  plain  and  sensible  meaning,  and  that  &  plain  and 
sensible  purpose  is  not  to  be  defeated  by  an  arbitrary  method  of 
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reading  its  words.  These  words  then  must  be  so  construed  as  to 
effectuate  the  intention  of  complete  protection  against  the  crime 
of  murder  in  the  places  designated,  if  their  ordinary  and  reason- 
able meaning  permits  such  a  construction.  The  plain  object  of 
this  legislation  was  protection  against  acts,  and  the  subjects  dealt 
with  in  the  law  were  acts  done  in  those  places.  The  act  designated 
in  this  section  was  murder^  the  doing  of  that  which  constituted 
the  unlawful  killing  of  a  reasonable  creature  under  the  peace  and 
protection  of  the  United  States,  with  malice  aforethought ;  and 
the  legislature  must  be  understood  to  proyide  for  all  acts  of  that 
nature  committed  within  the  place  designated.  When  a  particular 
act  belongs  to  the  class  and  is  of  the  nature  of  the  act  here  de- 
scribed as  murder,  the  question  whether  it  was  committed  in  the 
designated  place  is  a  question  whether  it  was  so  committed  in  con- 
templation of  this  statute  —  not  whether  it  was  committed  there 
in  contemplation  of  the  common  law  of  England  or  of  the  several 
States.  Looking  only  to  the  statute  itself ,  then,  and  excluding  the 
alleged  notions  of  the  common  law  —  notions  which  we  have  found 
not  to  have  been  a  part  of  the  law — we  find  that  it  regards  murder 
as  an  act  committed  by  the  offender,  an  act  committed  in  the  place 
designated.  Bead  in  this  light,  the  plain  and  sensible  meaning  of 
the  words  includes  all  acts  committed  there  which  are  found,  within 
the  year  and  the  day  limited  by  the  law  of  murder,  to  have  com- 
bined all  the  facts  which  constitute  murder.  We  find  nothing  in 
the  statute,  as  we  haye  found  nothing  in  the  common  law,  which 
indicates  that  an  act  is  not  murder  in  a  particular  place  because 
the  consequences  of  that  act  happened  in  some  other  place.  If  the 
act  of  the  offender  achieyes  murder,  then  that  act  is  murder  ;  and 
if  that  act  is  done  in  the  place  designated,  then  in  contemplation 
of  this  statute,  the  offender  commits  there  the  crime  of  murder. 

We  are  aware  that  a  yery  learned  judge  of  the  United  States, 
whose  ruling  was  afterward  followed  by  an  equally  learned  judge 
of  the  same  court,  substantially  held,  in  an  early  case,  that  the 
word  ''murder''  alone,  in  another  section  of  this  statute,  limited 
its  application  to  those  cases  of  murder  in  which  the  death  hap- 
pened in  the  same  place  with  the  felonious  blow.  It  was  pointed 
out  that  murder  inyolved  killing,  and  then  in  effect,  although  it 
was  not  BO  stated  explicitly,  the  statute  was  construed  as  if  it  had 
read,  ''  if  any  person  shall  unlawfully  and  with  malice  aforethought 
kill  another  **  within  a  certain  place.  Accordingly  it  was  held 
V0L.XLVII  — 33 


258  DISTRICT  OP  COLUMBIA, 


United  SUtes  t.  Goiteaii. 


that  unless  the  injured  person  died  th^re,  he  could  not  be  said  to 
have  been  killed  there,  and  that  therefore  the  accused  had  not  there 
committed  the  crime  of  murder.  We  are  sensible  of  the  embar- 
rassment of  differing  on  any  question  of  law  from  authorities  so 
eminent,  but  we  obserre  that  in  both  cases  the  discussion  of  this 
question  was  brief,  and  consisted  of  .little  more  than  a  statement  of 
the  proposition.  Such  a  method  of  applying  the  severed  parts  of 
a  mere  formula  seems  to  us  to  be  inadmissible.  The  definition  of 
murder  which  has  come  to  us  from  the  common  law  is  of  course 
sufficient,  and  it  does  state  that  murder  inyolyes  killing;  but  it  does 
not  follow  that  by  recasting  this  formula,  the  statute  is  to  be  read 
as  if  it  had  said  ''every  person  who,  with  malice  aforethought,  un- 
lawfully kills  another  upon  the  high  seas,  or  within  any  fort,"  etc 
If  we  should  apply  such  a  method  of  construction  to  the  clause  be- 
fore us,  we  should  give  not  only  a  new  form  to  the  statute,  but  a  new 
effect  to  the  definition;  an  effect  not  given  by  the  authorities  who  for- 
mulated and  used  it.  While  accepting  its  sufficiency,  they  held  in 
effect  that  murder  described  the  doing  of  the  unlawful  act,  the 
offense,  with  malice  aforethought,  by  which,  within  a  year  and  a 
day,  the  stricken  party  was  killed.  Tremaille,  J.,  has  said  in 
the  case  in  the  Year  Books  already  referred  to,  nearly  four  centuries 
ago,  ''  the  striking  is  the  principal  poinfc,  but  it  requires  death ; 
otherwise  it  is  not  felony;  but  whether  he  died  in  one  place  or  an- 
other is  not  material"  (7  H.  YII,  8);  and  that* doctrine  was  so 
firmly  fixed  that  Mr.  Justice  Pattebsok  repeated,  in  the  very  late 
case  of  Rex  v.  Hargrave,  ''  the  giving  of  the  blow  which  caused  the 
death  constitutes  the  felony."  Although  the  definition  stated  that 
murder  involved  killing,  it  was  consistent  with  the  theory  that 
the  crime  of  murder  was  committed  in  the  place  where  the  offender 
acted,  if  his  offense  accomplished  the  killing.  By  recasting  the 
definition  of  murder  and  applying  it  in  a  new  form,  the  statute  is 
made  to  punish  in  respect  of  the  consequences  rather  than  in  re- 
spect of  the  offense  which  caused  and  ultimately  included  the  con- 
sequences. 

,  The  intention  of  this  statute,  as  to  the  question  whether  a  mur- 
der was  to  be  regarded  as  committed  in  the  places  named,  is  fur- 
ther shown  by  the  nature  of  those  places.  The  law  contemplates 
that  the  injured  party  may  languish,  and  that  if  he  dies  within  a 
certain  time  the  death  may  be  traced  to  the  blow.  But  it  was 
known  that  a  dock-yard  or  a  magazine  would  afford  no  accommo^ 
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dations  {pr  persomi  stricken  by  mortal  blows.  Gould  it  have  been 
intended  that  the  offense  should  not  be  included  in  the  statute, 
unless  he  languished  and  died  there  ?  It  was  probable  that  in  al- 
most every  instance  where  a  mortal  blow  was  struck  in  such  a  place 
the  victim  would  be  carried  from  it  into  a  place  not  within  the 
exclusive  jurisdiction  of  the  United  States.  Gould  it  have  been 
intended  that  the  statute  should  fall  to  the  ground  the  moment  he 
left  the  door  of  the  magazine,  and  that  if  he  died  just  outside  of  its 
limits  no  murder  was  committed  there,  although  all  the  elements 
of  murder  were  combined  in  the  case  ?  If  the  very  terms  of  this 
statute  seemed  to  exclude  such  a  case,  it  would  be  inadmissible  to 
argue  ab  tneonvenienii  that  they  did  include  it ;  but  such  consider- 
ations are  proper  in  determining  whether,  by  reasonable  construc- 
tion, they  do  include  it.  In  referring  to  them  we  only  keep  in 
mind  that  it  was  the  duty  and  the  probable  intention  of  the  legis- 
lature to  furnish  to  the  places  committed  to  its  exclusive  care  com- 
plete and  effectual  protection  against  criminal  acts.  As  a  matter 
of  power,  it  was  competent  for  the  legislature  to  provide  for  such 
offenses  wherever  the  death  might  happen.  The  question  is, 
whether  it  actually  did  so  provide  by  this  statute,  or  omitted  what 
so  far  as  arsenals,  dock-yards  and  magazines  were  concerned, 
were  likely  to  be  the  most  numerous  class  of  cases  happening 
there.  We  hold  that  these  cases  were  not  omitted,  and  that 
where  a  murder  is  committed  at.  all,  this  statute  applies  to  it, 
if  the  fatal  blow  was  struck  in  one  of  the  designated  places,  not- 
withstanding the  consequent  death  happened  in  another  place. 

There  is  yet  one  other  consideration  which  we  conceive  to  be  im- 
portant, namely  that  the  construction  which  we  have  given  to  this 
statute  is  consistent  with  the  intent  of  the  sixth  amendment  to 
the  ConistitutioiL  That  article  provides  that  ^'in  all  criminal 
prosecutions  the  accused  shall  enjoy  the  right  to  a  speedy  and  pub- 
lic trial  by  an  impartial  jury  of  the  State  and  district  wherein  the 
crime  shall  have  been  committed."  The  Gonstitution  had  already 
declared  that:  '^  The  trial  of  all  crimes,  except  in  case  of  impeach- 
ment, shall  be  by  jury;  and  such  trial  shall  be  held  in  the  State 
where  the  said  crimes  shall  have  been  committed;"  but  the  pro- 
tection of  accused  persons  against  the  hardship  of  removal  to  a 
distant  place  of  trial,  and  of  increased  difficulties  of  defense,  was 
a  matter  of  so  much  concern  that  a  further  limitation  was  added. 
The  important  point  is  that  under  both  provisions  the  place  of 
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trial  and  the  tribanal  were  to  be  determined  by  the  place  where  the 
crime  was  committed,  and  that  this  protection  of  accused  persons 
was  not  to  be  defeated  by  any  unnecessary  theory  as  to  where  a 
crime  must  be  deemed  to  be  committed. 

This  proyision  of  the  fundamental  law  had  no  reference  whatever 
to  the  common  law,  or  to  the  peculiarities  of  any  external  system. 
It  was  intended  to  be  an  expression  m  original  terms,  a  proyision 
which  was  sufficient  in  itself  and  which  spoke  for  itself ;  and  it 
plainly  assumed  that  the  place  wherein  a  crime  was  committed  was 
the  place  where  the  act  of  the  offender  was  done.  It  was,  on  the 
one  hand,  the  general  intent  of  the  Constitution  that  the  Federal 
power  to  punish  acts  which  were  crimes  against  the  United  States 
should  be  plenary,  and  on  the  other,  it  was  the  intent  of  this  pro- 
tection of  the  accused  party,  that  crimes  should  be  deemed  to  be 
committed  where  the  manifest  act  was  done,  and  not  where  the 
mere  consequences  of  that  act  finally  happened.  The  application 
of  this  principle  of  'Construction  does  not  depend  on  the  question 
whether  the  place  in  which  the  act  is  done  is  in  the  State  and  judi- 
cial district  of  the  United  States.  The  provision  referred  to  con- 
tains, independently  of  that  question,  a  rule  for  determining  where 
a  crime  shall  be  said  to  have  been  committed.  It  imports  that  the 
crime  shall  be  held  to  be  committed  in  the  place  where  the  offender 
manifestly  acts,  and  it  forbids  any  law  which  should  provide  for 
his  trial  in  a  district  where  the  ultimate  consequences  of  his  act 
happen,  but  where  he  does  not  act.  If  we  apply  this  construction 
of  the  Constitution  to  the  crime  of  murder,  it  is  plain  that  the 
power  of  the  United  States  to  punish  as  murder  a  crime  which 
proves  ultimately  to  be  murder  is  plenary,  and  that  it  is  the  intent 
of  the  same  supreme  law  that  that  crime  shall  be  deemed  to  have 
been  committed  in  the  place  where  the  act  was  done  by  which  the 
murder  was  brought  about.  This  rule  for  placing  the  commission 
of  the  crime  is  not  dependent  upon  the  question  whether  this  is  a 
judicial  district  of  the  United  States.  It  applies  to  the  construc- 
tion of  the  statute  of  1790,  and  governs  us  in  determining  when 
crimes  are  committed  here. 

Vfe  hold  therefore  that  the  criminal  court  had,  upon  the  case 
shown  by  the  record,  jurisdiction  to  try,  convict  and  sentence  the 
defendant  for  murder  committed  within  the  District  of  Columbia. 

[Omitting  other  matters.] 

Some  other  exceptions  of  minor  importance  were  discussed  in  the 
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argument*  We  have  considered  them,  and  have  found  no  error  in 
the  rulings  to  which  they  refer.  A  new  trial  is  therefore  denied, 
and  the  judgment  of  the  court  is  afSrmed. 

Judgtnent  affirmed. 


Nots  BT  TBB  Rbpubtib.—  On  «  snbMqnent  AppUoatioo  to  Mr.  Justice  Bbaolbt,  of  ths 
United  States  Supreme  Court,  for  a  writ  of  hdbetu  eorptu,  he  said : 

**  diaries  J.  Gulteau,  being  in  prison  under  sentence  of  death  for  the  murder  of  Presi- 
dent James  A.  Garfield,  makes  appUcation  for  a  h(Mbeas  corpus  to  be  discharged  from  said 
Imprieonment  on  the  ground  that  the  Criminal  Ooait  of  the  District  of  Columbia,  bj  which 
he  was  tried  and  convicted,  had  no  jurisdiction  of  his  offense.  The  supposed  want  of  ]ur- 
Mlotlon  is  based  on  the  fact,  that  although  the  mortal  wound  was  Inflicted  in  the  District 
e<  Oohimbia,  the  death  of  the  president  took  place  in  New  Jeiser «  whereas  the  act  under 
wUeh  the  indictment  was  found  (MCtlon  8889  of  the  Revised  Statutes),  only  declares  mur- 
der within  anj  fort,  arsenal,  docfc-jrard,  magasfne,  or  in  any  place  or  district  of  countiy 
under  tiie  ezeluslve  Jurisdiction  of  the  United  States,  punishable  with  death,  and  jurlsdio- 
tlon  is  onlj  given  to  the  court  to  try  *  crimes  and  offenses  committed  within  the  district.* 
Bevlsed  Statutes  District  of  Columbia,  |  768,  as  amended. 

**  It  is  ootttended  that  the  murder  was  committed  only  partly  within  the  District  of  Ool- 
ombia  and  partly  within  the  State  of  New  Jersey,  and  thefefore  cannot  be  said  to  have 
been  oommitted  within  the  District  of  Columbia. 

*  *  By  the  strict  technicality  of  the  common  law  this  position  would  probably  be  correct, 
attboagh  Lord  Chief-Justice  Hals,  one  of  the  greatest  crlmlmil  lawyers  and  judges 
tliat  evar  lived,  uses  the  following  language:  'At  common  law.  If  a  man  has  been 
stricken  in  one  county  and  died  In  another,  it  was  doubtful  whether  he  were  Indictable  or 
triable  in  either,  but  the  more  common  opinion  was  that  he  might  be  indicted  where  the 
stroke  was  given,  for  the  death  was  but  a  consequence,  and  might  be  found  though  In  an- 
ether  county,  and  If  the  party  died  in  another  county,  the  body  was  removed  into  the 
canntj  wliere  the  stroke  was  given,  for  the  coroner  to  take  an  inquest  auper  vimm  eor- 
iwrls.' 

**  lUs  ease  shows  that  In  Lord  Chief-Justice  Haiti's  opinion  the  principal  crime  was  com* 
milled  where  the  stroke  was  given,  and  that  when  the  production  of  the  dead  body  gave 
Che  jmy  ocular  demonstration  of  the  carpus  deUeti^  the  dlfflculty  of  jurisdiction  was  over- 
eome.  But  to  remove  the  doubt  as  to  the  power  of  jurors  to  try  such  a  case.  It  was  en- 
acted by  the  statute  S  and  8  Bdward  VI,  ch .  M,  that  the  murderer  might  be  cried  In  the 
eonnty  where  the  death  occurred ;  and  to  remedy  the  dlflknilty  where  the  stroke  or  the 
death  hi^ipened  out  of  England,  it  was  enacted  by  a  subsequent  statute,  2  Qeorge  II,  ch. 
SI,  that  the  trial  might  be  in  the  county  where  the  stroke  was  given  If  the  party  died  out 
d  the  realm;  or  where  the  death  occurred,  if  the  stroke  was  given  out  of  the  realm;  this 
In  effect  making  the  murder  a  crime  in  the  county  in  which  either  the  stroke  was  given  or 
the  death  occurred.  These  statutes  as  the  Supreme  Court  holds,  and  as  their  reasoning 
■atisteetorily  shows,  were  in  force  In  Maryland  in  1801,  when  the  Supreme  Court  was  or- 
gaafaed,  and  by  the  ofganic  act  of  Congress  became  laws  of  the  District  of  Columbia. 

■*  If  tbereCote  thepistrict  had  continued  a  part  of  the  State  of  Maiyland,  with  those  laws 
In  force,  and  If  the  murder  in  question  had  taken  place  ezsetly  as  it  did,  it  would  have 
been  ooosldersd  a  murder  committed  within  the  State  of  Maryland,  and  within  the  county 
oot  of  mhkh  the  District  was  earved,  and  would  have  been  indictable  and  triable  in  such 
eoanty.  When  therefore  Congress  in  1801  conferred  uKMn  the  courts  of  the  District  juris- 
AfCtion  to  tiy  all  {crimes  and  offenses  conmiltted  within  the  District.  It  gave  jurisdiction 
to  try  the  murder  of  which  the  iprlsoner  has  been  found  guilty,  the  present  law  being  a 
I  codification  of  that  enactment.  For  the  same  reason  the  Crimes  Act  of  1700,  when  It 
to  operate  upon  the  District,  became  applicable  to  such  a  murder. 
It  may  be  objected  that  the  conferring  jurisdiction  to  tiy  the  crime  of  murder  In  such 
when  only  the  stroke  was  given  within  the  territoiy  and  the  dectth  occurred  else- 
and  vleevareo,  did  not  make  it  murder  in  the  territoiy.  But  this  is  a  purely  tech- 
niesl  objection.    There  la  no  doobt  that  the  legislature  might  have  enacted,  in  so  many 
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wttrdi,  thai  If  either  the  mortal  ctroke  ahould  be  given,  or  the  oonaeqpieiit  death  ihoiild 
happen  within  the  terrttorj,  it  ahoold  be  deemed  a  murder  committed  there. 

**  The  etatnte  adds  aubetantiaUy  that  effect  aAd  meaning,  and  after  it  went  into  oper^ 
tion  the  crime  became  a  crime  within  the  terrltocy. 

**  It  is  imneoessarj  to  saj  that  such  a  construction  of  the  statutes  and  of  the  act  of  Ooo- 
gresB  much  better  subsenres  the  purposes  of  Justice,  and  is  more  in  consonance  with  their 
object  and  intent  than  the  extremely  technical  construction  contended  for  on  behalf  of 
the  prisoner. 

**Thls  view  of  the  subject  renders  it  unneceamy  to  examine  the  dedslonsof  Mr.  Jus- 
tice Wasbimovon  in  the  case  of  Jfoglff;  of  Mr.  JusCioe  Oimns  In  the  case  of  Armttrong, 
or  of  the  Circuit  Court  of  this  DbtHot  inthecaseof  Aoden,  rinoe  thej  were  all  cases  in 
which  no  statute  nice  that  of  9  George  11  could  be  invoked. 

**It  seems  to  me  therefore  after  very  careful  consideration  of  the  question,  that  the 
OMminal Oouit of  the  Distrtet  had  Jurisdiction  to  trytheosseof  Quitean, and  thata 
conpw  te*  bit  dlMhMie  OQgfaft  not  to  be  allowad.** 


HooRB  y.  Lakqdom. 

aMaokey.W.) 
J^nteMM—  UahOUp  of  gra$Uorftr. 

n»  owner  of  Irnnd  laid  it  off  into  lota  and  gtroots,  aowoiod  tho  gtroots,  and 
•old  the  lots  with  an  eaaement  In  the  aewen,  retaining  no  oontroL  The! 
gimnteee  and  othem  connected  their  premiees  with  the  aewen  and  thus 
ated  a  noiaanoe.    BM,  that  the  grantor  was  not  liable  therefor. 

VrniSANCE.    The  opinion  states  the  case. 


EttMi  d  SoMnwn,  for  plaintiff. 
A.  &  Warthingiany  for  defendants. 

T 
* 

Cox,  J.  This  is  an  action  brought  by  Qeorge  B.  Mooie,  fhe= 
owner  of  a  certain  tract  of  land  on  the  outskirts  of  the  city,  against' 
the  defendants,  Langdon  &  Barber,  for  an  alleged  nuisance.  The 
substantial  allegations  are  that  at  the  time  of  the  commencement 
of  this  action  the  defendants  were  in  possession  of  a  certain  tract 
of  land  ab joining  that  of  the  plaintifiF,  known  as  Le  Droit  park; 
that  they  had  laid  down  certain  main  sewers  in  that  park,  through 
which  were  carried  large  quantities  of  impure  water,  sewage,  etc., 
which  collected  upon  the  premises  of  the  defendants  and  thencQ 
flowed  over  the  land  of  the  plaintifiF,  making  a  marsh,  preventing 
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the  comfortable  occupation  of  his  house  and  premises,  and  injur- 
ing the  pasture  of  his  cattle. 

[Omitting  a  minor  point.] 

The  allegation  is  that  the  defendants  were  in  possession  and 
occupation  of  the  premises  and  that  they,  the'  defendants,  through 
these  sewers,  discharged  this  offensive  matter  on  the  plamtifTs 
premises.  There  is  no  eyidenoe  in  point  of  fact  that  the  de- 
fendants were  in  possession  of  the  premises  at  all.  On  the  contrary 
the  fact  seems  to  be  admitted  that  the  property  had  been  divided 
up  into  lots  and  sold  to  different  parties,  and  that  a  large  number 
of  honses  had  been  erected  on  those  lots  by  the  purchiuers,  who  had 
connected  their  houses  by  drains  with  these  main  sewers,  and  that 
they  were  engaged  in  discharging  this  offensive  matter  through 
these  drains  and  sewers.  There  was  offered  in  evidonoc  a 
memorandum  on  the  record  of  the  subdivision  of  this  tract 
of  land,  purporting  to  be  signed  by  the  defendants,  to  the 
effect  that  they  retained  ownership  and  control  of  the  streets  ; 
bat  assuming  that  to  be  competent  evidence,  the  owner- 
ship retained  was  simply  the  kind  of  ownership  which  the 
common  law  contemplates,  that  is,  ownership  of  the  soil, 
subject  to  the  easements  that  had  been  given  to  the  purchasers 
of  the  lots.  The  streets  had  been  laid  out  and  these  sewers  con- 
structed and  houses  erected  and  sold  with  reference  to  these  ease- 
ments, and  the  defendants  thereafter  had  no  more  right  of  owner- 
ship or  control  over  the  sewers  than  over  the  houses  themselves. 
They  had  simply  a  technical  ownership  of  the  soil  subject  to  these 
easements.  It  may  be  held  therefore  that  the  defendants  had  en- 
tirely parted  with  the  use  and  control  of  these  sewers ;  and  conse- 
quently the  case  is  not  complicated  by  the  question  of  ownership 
and  control  of  the  sewers  by  the  defendants  at  the  time  this  action 
was  brought  The  real  question  here  —  a  very  serious  and  difiScult 
one  —  is,  how  far  the  defendants,  having  constructed  these  main 
sewers  and  afterward  parted  with  the  ownership  of  the  property, 
are  responsible  in  law  for  a  nuisance  created  by  the  subsequent  use 
of  those  sewers  by  other  parties.  I  think  that  taking  the  most 
liberal  view  of  the  plaintiff's  rights,  the  utmost  he  could  claim 
woidd  be  that  the  defendants  should  be  responsible  for  the  use 
of  these  sewers  by  the  parties  for  whose  use  they  were  intended ; 
but  the  court  below  went  further.  It  appeared  in  evidence  that 
another  daas  of  people,  occupying  a  distinct  property,  namely,  the 
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Howard  XJniyerBity  groundB^  had  made  connection  with  theser 
sewers.  This  appears  from  a  portion  of  the  testimony  which  is  set 
foi*th  ill  the  record  : 

[Omitting  it.  ] 

So  the  evidence  tended  to  show  that  the  night-soil  from  the  How-' 
ard  Uniyersity  grounds  enters  into  these  drains  and  passes  through 
this  sewer  also,  and  from  the  hmguage  of  the  court  below,  it  would 
seem  that  the  defendants  were  held  liable  for  that  The  language 
of  the  court  was  : 

''  If  the  jury  are  satisfied  that  you  (the  defendants),  laid  the 
pipes  there,  and  discharged  upon  the  plaintiffs  premises  offensiye 
matter,  you  are  liable  for  all  the  injury  which  they  haye  done  in 
the  shape  of  a  nuisance  to  Mr.  Moore's  land." 

*'  Mr.  WoRTHiNGTON  :  That  is  not  the  precise  point.  Are  they 
liable  for  the  acts  of  persons  who  subsequently  built  houses  there?  '* 

<'  The  Court  :  For  the  whole  matter  that  passes  through  the 
pipes  and  finds  a  lodgment  upon  the  premises  of  the  plaintiff." 

Now,  that  left  it  to  the  jury  —  perhaps  not  yery  distinctly,  bnt 
still  it  left  it  open  to  them — to  infer  that  the  defendants  would  be 
liable  for  a  nuisance  resulting  from  this  offensiye  matter  coming  from 
the  Howard  University  grounds.  Even  if  the  court  were  right  in 
thinking  that  the  defendants  were  responsible  for  the  acts  of  house- 
holders in  Le  Droit  park,  they  failed  to  discriminate  between  their 
responsibility  for  that  and  their  responsibility  for  the  acts  of  other 
parties  outside  ;  aiul  in  that  way  injury  may  have  been  done  to  the 
case  of  the  defendants. 

But  there  remains  another  very  interesting  question,  viz.,  whether 
for  the  acts  of  these  people  in  Le  Droit  park,  who  used  these 
sewers,  the  defendants  who  sold  them  the  property  are  responsible  ? 

This  question  is  not  free  from  difficulty ;  indeed  it  is  a  very  dif- 
ficult one.  There  is  an  apparent  discrepancy  in  the  authoritiee. 
There  is  however  a  principle  in  the  law  of  torts  by  which  we  think 
this  question  may  be  determined  and  the  authorities  reconciled. 
The  principle  is,  that  a  person  is  only  responsible  for  that  damage 
which  results  proximately  and  directly  from  his  acts.  If  it  is 
sought  to  make  a  party  responsible  for  a  given  injury,  the  question 
is  whether  his  act  is  the  direct  and  proximate  cause  of  the  injury. 
If  it  is,  he  is  responsible.  If  however  other  independent  agencies 
and  volitions  have  intervened  between  his  act  and  the  result  com- 
plained of,  and  his  act  is  only  a  remote  cause  of  the  result,  then  he^ 
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IB  not  responsible.  Hence  some  of  the  best  considered  cases  draw 
a  distinction  between  those  things  which  are  nuisances  per  SBy  and 
those  which  only  become  nuisances  by  the  use  made  of  them.  They 
hold,  for  instance,  that  if  a  man  creates  a  structure  which  is  itself 
a  nuisance,  without  the  intervention  of  the  acts  of  other  parties, 
he  is  responsible  for  the  consequences,  whether  the  nuisance  be 
erected  on  his  own  land,  which  is  afterward  sold  to  somebody  else, 
or  erected  in  the  first  instance  on  the  land  of  another  party ;  but  if 
the  structure  is  of  itself  innocuous,  and  the  nuisance  arises  from 
the  use  made  of  it  subsequently  by  the  agency  of  other  parties, 
entirely  optional  with  them,  then  the  author  of  the  erection  is  not 
responsible,  unless  he  is  in  some  way  connected  with  the  use  which 
makes  the  nuisance.  For  example,  there  is  cited  the  case  of  a 
tunnel  constructed  on  an  island  in  the  middle  of  a  river,  so  con- 
structed that  at  a  certain  stage  of  the  tide,  or  of  a  freshet,  the 
whole  struture  collapsed  of  itself,  without  the  act  of  any  third 
party,  and  the  water  rushed  in  and  damaged  the  property  of  the 
plaintiff.  There  was  no  evidence  of  anybody  else's  agency  in  making 
this  nuisance  ;  the  very  thing  created  by  the  defendant  was  shown 
to  be  of  itself  a  nuisance,  and  his  act  was  deemed  to  be  the  proximate 
cause  of  the  nuisance,  although  the  damage  occurred  some  time  after 
the  erection  was  made  by  the  defendant.  Other  cases  have  been 
cited  in  which  landlords  have  been  held  responsible  for  nuisances 
on  premises  leased  by  them  for  trades  which  were  themselves  noxious, 
and  landlords  have  been  held  responsible  upon  the  ground  that  they 
were  receiving  profit  from  such  use  of  the  property,  and  were  there- 
fore connected  with  the  use  constituting  the  nuisance.  In  other 
cases,  where  a  person  has  conveyed  property  with  a  general  war- 
ranty, it  has  been  held  that  he  was  responsible  for  the  use.  A  very 
complete  discussion  of  this  subject  is  found  in  the  case  of  Kich  v. 
Basierfkld,  4  Com.  B.  783  (56  Eng.  C.  L.  R.)  In  that  cadie  ehe  land- 
lord built  a  chimney,  which  of  itself  hurt  nobody  until  the  fires  were 
built  in  it.  The  tenant  took  possession  and  made  his  fires,  and  the 
smoke  from  the  chimney  became  a  nuisance.  The  court  reviewed 
the  decisions  up  to  that  time  and  discussed  them  with  great  ability,, 
and  took  the  broad  distinction  between  things  which  are  nuisances 
in  themselves,  and  things  which  only  become  nuisances  by  the  use 
that  is  made  of  them,  and  held  that  in  that  case  the  landlord  was 
not  responsible,  because  his  act  was  not  the  proximate  cause  of  the 
injury  complained  of. 

VouXLVn  — 84 
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Now  to  apply  this  principle  to  the  present  case,  here  was  a  park 
laid  out  in  building  lots  for  saburban  residences — not  city  lota, 
but  large  lots  such  as  are  cbmmonly  laid  out  and  built  upon  in  the 
suburbs  of  cities.  The  purchasers  of  these  lots  were  not  bound  to 
connect  their  premises  at  all  with  these  sewers.  It  was  optional 
with  them  whether  they  would  introduce  the  Potomac  water  into 
their  houses,  or  whether  they  would  use  the  outhouses  which  are 
commonly  used  in  suburban  places  and  villages.  They  chose  how-' 
ever  to  introduce  the  water,  and  to  make  these  connections  with 
the  sewer,  without  which  there  could  hare  been  no  nuisance  from 
that  source.  They  chose  to  introduce  the  water  of  the  Potomac 
river  into  their  houses,  and  to  use  these  drains  and  sewers  to  convey 
away  offensive  matters.  But  for  their  active  agency  in  promoting 
these  results  there  would  have  been  no  nuisance.  The  act  of  the 
defendants  in  the  first  instance  in  laying  out  the  sewers,  if  it  was  a 
cause  at  all,  was  a  remote  cause,  and  it  does  not  seem  that  they 
should  be  held  responsible  for  consequences  resulting  from  the  in- 
tervention of  other  persons.  If  this  be  the  correct  view  of  the  law, 
the  action  could  not  be  maintained  upon  the  facts  set  forth  in  this 
bill  of  exceptions ;  though  other  facts  may  put  a  different  com- 
plexion upon  the  case.  As  for  instance,  if  the  defendants  had 
warranted  the  right  to  use  the  pipes  to  the  lot-holders,  or  still  re- 
tained control  over  them,  and  knowingly  permitted  them  to  be  used 
offensively,  etc.,  or  other  equivalent  facts  which  would  connect 
them  directly  with  the  use  complained  ol 

A  new  trial  is  therefore  granted. 

A  n0»  trial  grafUmL 


AlTDBSWS  V.   OaPITOL,  ETC.,  BaILBOAD  COMPAJTr. 

a  Maokegr.  UT.) 
NegUgenec — eofUribuiarif — riding  <m  Mreei  ear  platfi^rm. 

If  there  ie  standing  room  Inside  a  street  ear,  with  pendent  straps  for  iw^MJ^y 

on,  it  is  negligent  to  ride  on  the  platform.* 

1  CTION  of  damages  for  personal  injury  by  negligence.     The 
jfx    opinion  states  the  case.     Special  verdict. 

«8ee  TMrtemUh^  etc,  B9,  Cto.  ▼.  Btmdrou  (flS Penn.  St. 4'75),87  Am.  Sep. T07, and  note, TMl 
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£L  &  HmkUy  for  plaintiff. 
Hine  d  TkanuUf  for  defendant 

Cabtteb,  C.  J.  The  plaintiff  brings  this  suit  to  recover  dam- 
ages for  injuries  received  by  reason  of  being  thrown  from  the  rear 
platform  of  the  car  of  the  defendant,  a  street  railroad  company. 
By  a  special  verdict  of  a  jury,  the  extent  of  his  damages  are  fixed 
at  t2,600,  and  he  is  entitled  to  recover  this,  provided  the  facts  in 
the  case  form  the  predicate  of  action. 

The  declaration  charges  in  substance,  that  the  defendant  corpo^ 
ration  in  its  carelessness  and  through  the  heedlessness  of  its  driver 
and  by  reason  of  insufficient  facilities  for  carrpng  passengers  safely 
caused  this  injury,  and  that  the  plaintiff  made  no  contribution  to 
this  accident. 

,The  alk^tions  of  the  declaration  are  denied  by  ,ib/e  defendant^ 
and  issue  being  joined,  we  are  invited  to  a  consideration  of  the  law 
governing  the  ffu^ts  of  the  case  as  set  forth  in  the  special  verdict. 
The  verdict  shows  that  the  car  was  travelling  at  ordinary  speed  in 
the  ordinary  way.  There  is  nothing  reflecting  upon  the  skill  of 
the  driver  or  attributing  fault  on  his  part.  The  statement  of  facts 
also  advises  the  court  that  the  car  was  a  good  one,  for  in  default  of 
proof  to  the  contrary  it  will  be  presumed  to  have  been  so.  Now 
we  are  admonished  by  authority  that  while  public  carriers  are 
chargeable  with  strict  care  and  circumspection  in  the  preservation 
of  the  safety  of  passengers,  they  are  not  insurers  in  any  event  of 
the  passenger's  life  and  limbs.  Here  is  a  car  travelling  at  au  ordi- 
nary rate  of  speed,  a  good  car,  with  a  good  driver,  and  unless  tlic 
law  underwrites  the  life  and  safety  of  every  passenger  riding  on  a 
railroad  car,  these  facts  constitute  a  full  answer  to  the  plaintiff. 
The  law  does  not  contemplate  that  these  corporations  shall  take  the 
keeping  of  a  man's  discretion  into  their  hands.  If  the  plaintiff  saw 
fit  under  the  facts  found  in  this  verdict  to  stand  on  tlie  platform, 
he  took  with  him  the  perils  of  the  platform,  and  cannot  recover. 

The  judgment  therefore  must  be  for  the  defendant. 

Jambs,  J.  I  desire  to  add  a  word  as  to  the  defendant's  part  in 
this  case.  I  concur  with  the  view  that  the  plaintiff  was  responsible, 
or  rather  that  he  lost  his  right  of  action  by  contributing  to  the 
result;  but  I  have  not  the  least  doubt  that  the  defendant  company 
was  in  fault     The  special  verdict  found  as  a  fact  that  the  car  w-hs 
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going  around  a  curve  at  the  same  speed  at  which  they  ordinarily 
travel  in  a  straight  line.  That  is  too  fast  to  go  around  a  curve,  but 
it  is  said  to  be  necessaiy  from  the  construction  of  the  car  and  from 
the  fact  that  they  have  to  go  around  pretty  rapidly  with  one  horse; 
so  that  the  rapid  speed  which  they  keep  up  in  rounding  a  curve  is 
largely  attributable  to  the  arrangement  which  they  have  chosen  to 
make  so  as  to  use  only  one  horse.  I  think  therefore  that  the 
defendant  was  also  in  fault;  but  the  plaintiff  ought  not  to  recover 
when  his  own  act  contributed  to  the  accident.  It  is  for  this  reason 
that  I  concur  in  the  judgments 

JudgfnmU  for  the  defendamL 


Lajcoht  y.  WASHUsroTOK  AKD  Oeobobtowit  Railboad  OoMPurr* 

OHUokesr^raL) 
AtkmMy  andcU&rU  —i»greement  for  contingent  /m  —  mUlommU  hy  oUetU, 

Where  an  attorney  brought  an  action  of  tort  for  personal  injoriea,  aponaa 
agreement  that  he  is  to  have  one-third  of  the  recovery  for  his  compensation, 
and  the  client  settled  with  the  defendant  before  trial,  without  regard  to  the 
agreement,  and  dismissed  the  suit,  hM,  XhtX  the  court  might  not  order  bim 
to  pay  one-third  of  the  amount  realized  to  the  attorney  on  pain  of  having 
the  cause  restored  and  tried. 

A  PPE AL  from  order.     The  head-note  and  opinion  show  the  oaae. 

HenhUy  McPherson  and  Hine  for  plaintifE. 
Davidge  and  Totten^  for  defendant. 

Cox,  J.  This  case,  as  is  very  well  known,  was  an  action  brought 
to  recover  damages,  for  injuries  alleged  to  have  been  suffered  by  the 
plaintiff  in  being  forcibly  and  wrongfully  expelled  from  the  cars  of 
the  defendant. 

The  case  was  tried  three  times,  and  on  the  last  trial,  the  jury 
rendered  a  verdict  for  the  plaintiff  for  $15,000  dollars.  The  case 
came,  in  the  usual  form,  before  this  court  on  a  motion  for  a  new 
trial  on  bills  of  exceptions.  It  was  argued  by  counsel,  and  while 
under  advisement,  the  defendant  settled  with  the  plaintiff  by  paying 
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him  12,000  dollars,  and  received  from  him  a  release  of  all  claims 
and  demands,  and  an  order  to  the  clerk  of  this  court  to  enter  the 
case  dismissed.  This  was  doiie  without  the  knowledge  of  the 
plaintiffs  attorneys. 

After  this  was  done,  the  court  rendered  its  opinion,  setting  aside 
the  yerdict  in  the  case  helow  and  ordering  a  new  trial,  and  then 
this  order  to  dismiss  was  filed;  and  after  that  the  attorneys  for  the 
plaintifi  came  into  court  and  moved  the  court  to  set  the  cause  down 
for  trial,  notwithstanding  the  paper  filed  by  the  defendant  purport- 
ing to  bean  acknowledgment  that  the  case  had  been  settled,  on  the 
ground  that  said  pretended  settlement  between  the  plaintiff  and  the 
defendant  was  collusive,  and  with  the  knowledge  on  the  part  of  the 
defendant  that  the  plaintifTs  attorneys  were  interested  in  the  case 
to  the  extent  of  their  fees  for  services,  and  that  knowledge  of  such 
settlement  was  being  concealed  from  them  by  the  plaintiff. 

The  motion  was  accompanied  with  an  affidavit  showing  that  the 
plaintiff  had  agreed  to  pay  his  attorney,  Mr.  McPherson,  a  contin- 
gent fee  of  thirty-three  per  cent  of  the  amount  that  should  be 
recovered. 

The  court  thereupon  passed  a  peremptory  order  that  the  defend- 
ant should  pay  to  plaintiff's  attorneys  one-third  of  the  sum  of 
$2,000  and  that  in  default  thereof,  the  entry  of  dismissal  should 
be  struck  out  and  the  case  set  down  for  trial.  That  order  was 
appealed  from  and  that  appeal  has  been  the  subject  of  discussion 
before  us. 

In  the  argument  here  it  was  claimed,  on  the  part  of  the  attorneys 
for  the  plaintiff,  that  they  had  a  lien  on  the  cause  of  action,  and 
that  the  court  could  enforce  it  by  allowing  the  suit  to  proceed  to 
trial  for  the  benefit  of  the  attorneys  where  it  had  been  adjusted 
between  the  parties  coUusively  with  a  view  to  cheat  the  attorneys 
out  of  their  compensation.  Upon  the  other  hand,  it  was  claimed 
by  the  defendant,  that  before  judgment  the  parties  to  a  pending 
suit  have  entire  control  of  the  subject-matter,  and  may  settle  it 
between  themselves  without  reference  to  either  the  wishes  or  the 
interests  of  the  attorneys. 

The  common  law  recognizes  the  lien  of  an  attorney  upon  moneys 
of  his  client  in  his  hands,  and  also  upon  papers  and  documents  in 
his  hands,  whether  they  be  muniments  of  title,  or  causes  of  action, 
or  evidence;  but  there  is  no  such  thing  as  the  lien  of  an  attorney 
upon  a  mere  claim  or  cause  of  action  which  his  client  has  against  a 
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third  penon,  apart  from  the  tangible  Touchers  of  the  claim  which 
may  be  in  the  attorney's  possession.  The  yery  essence  of  the 
common-law  lien  is  possession.  The  party  who  has  a  lien  loses  it 
the  moment  he  surrenders  possession ;  and  possession  cannot  be 
predicated  of  a  mere  abstract  right  in  another  person.  It  is  con- 
ceded on  all  hands  that  the  parties  before  judgment  may  com- 
promise and  settle  between  themselves  without  reference  to  the 
attorney;  which  could  not  be  the  case  if  the  attorney  could  be  re- 
garded as  haying  possession  of  his  client's  cause  of  action.  When 
the  cause  is  once  reduced  to  judgment  howeyei;  it  is  goyemed  by 
different  principles.  While  a  suit  is  pending^  the  cause  of  action 
may  be  compromised  and  settled  by  the  parties  out  of  court ;  but 
when  reduced  to  judgment,  it  can  only  be  settled  by  an  entry  of 
satisfaction  on  the  record;  and  the  person  ordinarily  recognized  as 
having  authority  to  enter  that  is  the  attorney  of  record ;  so  that  he 
has  control  over  the  judgment,  and  in  a  sense  of  the  word,  which 
may  be  somewhat  strained,  he  may  be  said  to  have  possession.  At 
all  events,  the  courts  have  so  far  recognized  it  that  they  allow  the 
attorney  alien  on  a  judgment  or  an  award  rendered  under  the  order 
of  the  court.  In  England  the  practice  arose  of  enforcing  these  liens 
of  the  attorney  by  a  peremptory  rule  on  the  defendant,  where  he 
had  collusively  settled  with  the  plaintiff,  to  pay  the  attorney  his 
costs. 

Then  if  the  case  of  the  attorney  here  has  any  legal  foundation, 
it  cannot  be  on  the  ground  that  he  has  a  lien  on  the  cause  of 
action ;  it  must  be  put  upon  some  other  ground..  It  is  maintained 
however  that  the  courts  have  so  far  recognized  the  rights  of  the 
attorney  in  such  cases  that  if  a  settlement  takes  place  between  the 
parties  without  reference  to  his  interests,  they  will  allow  the  cause 
to  proceed  to  trial  for  his  benefit,  to  the  extent  of  his  claim  for 
compensation. 

A  number  of  cases  have  been  cited  upon  this  question  which  we 
think  have  been  largely  misapprehended.  Almost  all  the  cases 
have  been  cases  of  judgments.  All  the  English  cases  have  been 
cases  where,  the  suit  having  been  reduced  to  judgment,  the  lien  of 
the  attorney  has  attached.  The  only  case  which  is  supposed  to 
differ  from  the  others  in  that  respect  is  the  case  of  Swain  v.  Sen- 
ate, 5  Bos.  &  Pul.  99. 

In  that  case  the  defendant  was  arrested  and  gave  bail,  and  after- 
ward left  the  country.    i?he  bail  afterward,   without  the  knowl- 
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edge  of  the  plaintiff's  attorney^  settled  the  case  with  the  plaintiff. 
Then  the  attorney  proceeded  to  take  judgment  by  default  against 
the  defendant,  and  that  judgment  was  not  impeached  or  attacked 
in  any  way ;  so  that  it  was  in  the  condition  in  which  the  lien  at- 
tached. Then  he  issued  a  scire  facias  against  the  bail,  and  the 
court  did  allow  that  proceeding  to  go  on  for  the  benefit  of  the  at- 
torney to  the  amount  of  his  costs. 

But  as  we  haye  said,  that  was  a  case  where  the  claim  had  been 
reduced  to  judgment,  the  condition  of  things  in  which  the  courts 
bad  always  allowed  the  lien  of  the  attorney  to  attach. 

American  cases  haye  been  also  referred  to  here,  all  of  which  we 
haye  examined;  and  we  find  there  is  only  one  of  them,  which  was  a 
case  of  tort,  in  which  the  priyilege  of  proceeding  with  the  suit  for 
his  own  benefit  was  allowed  to  the  attorney  after  settlement  be- 
tween the  parties,  and  where  there  was  no  tangible  cause  of  action 
that  the  attorney  had  in  his  possession  and  control. 

A  case  was  cited  from  22  Wis.  457  (Howard  y.  Town  of  Osceola), 
where  a  suit  was  brought  by  the  attorney  upon  a  town  order,  as 
it  was  called,  and  after  the  settlement  between  the  parties,  the  attor- 
ney was  allowed  to  proceed,  upon  the  ground  that  he  had  a  lien 
upon  that,  not  on  the  ground  that  he  had  a  lien  at  all  upon  the 
cause  of  action  itself,  apart  from  the  eyidenoes  of  it 

The  only  case  that  seems  to  come  up  squarely  to  the  proposition 
.that  m  an  action  for  unliquidated  damages  the  court  will  allow 
the  suit  to  proceed  for  the  benefit  of  the  attorney,  is  the  case  of 
Ragquin  y.  Knickerbocker  Stage  Co.,  21  How.  Pr.  292;  and  that  de- 
cision seems  to  haye  been  rendered  upon  the  authority  of  Stoain  v: 
Senate,  which  seems  to  haye  been  misconceiyed  by  the  court.  This 
decision,  reported  in  Howard  and  cited  here,  was  rendered  in  the 
Court  of  Common  Pleas  of  the  city  of  New  York,  which  is  not  a 
court  of  last  resort.  But  this  is  to  be  remarked  about  that  case, 
and  about  others  that  seem  to  countenance  the  proposition  that  the 
court  will  allow  a  case  to  proceed  for  the  benefit  of  the  attorneys, 
Tiz.,  that  that  has  neyer  been  done  except  to  allow  the  attorney  to 
secure  his  legal  fees  and  costs  ;  neyer  to  enable  him  to  secure  the 
compensation  which  his  client  may  haye  agreed  to  pay  him  as 
connseL     It  is  necessary  to  note  the  distinction. 

In  the  administration  of  the  law  in  England,  and  more  or  less 
in  this  country  also,  eyery  step  taken  in  a  case  inyolyes  not  only 
the  payment  of  a  compensation  to  the  officers  of  the  court,  but 
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also  the  earning  of  fees  by  the  attorney  of  record.  If  the  plaint- 
iff recoYors  judgment^  these  fees  and  costs  of  his  attorney  are  in- 
cluded in  his  judgment  and  become  part  of  it,  and  as  fast  as  they 
are  eamed,  the  suit  becomes  to  that  extent  the  suit  of  the  attorney. 
He  thereby  virtually  becomes  a  party  to  the  suit,  quoad  his  le^ 
fees  ;  and  it  is  very  proper  that  the  court  should  say  to  the  defend- 
ant, ''you  cannot  settle  this  suit  until  you  settle  the  claims  of  all 
the  parties  on  the  record/'  and  the  attorney  being,  quoad  \heae 
fees,  a  party  on  the  record,  his  fees  must  be  provided  for  before  the 
case  can  be  dismissed.  But  the  reason  would  not  apply  to  a  c<d- 
lateral  contract  between  the  attorney  and  his  client. 

This  present  case  illustrates  the  distinction  particularly.  Here  is 
a  claim  for  unliquidated  damages,  which  is,  in  its  very  nature, 
incapable  of  being  assigned  in  whole  or  in  part  to  the  attorney. 
And  in  fact  the  agreement  which  is  relied  upon  here  does  not  pur- 
port to  assign  it  in  any  part ;  but  is  simply  an  engagement  on  the 
part  of  the  plaintiff  to  pay  his  attorney  a  contingent  fee  of  thirty- 
three  per  cent  of  the  amount  of  the  recovery ;  that  is,  he  agrees 
that  in  case  of  reooyery,  he  personaUy  will  pay  to  hk  coaoael  a 
sum  equivalent  to  thirty-three  per  cent  of  the  amount  recovered. 
It  is  clear  therefore  that  he  might  as  well  agree  to  pay  a  gross  sum 
of  a  thousand  dollars,  or  any  other  gross  sum,  or  to  convey  a  house 
and  lot  in  case  of  success  in  the  suit. 

Now  in  no  sense  can  that  collateral  engagement  of  the  client  to 
his  attorney  be  said  to  be  involved  in  this  suit.  Here  is  an  action 
for  damages  suffered  by  the  client.  It  is  not  a  suit  to  recover  money 
stipulated  in  a  collateral  agreement  to  be  paid  by  client  to  attorney, 
but  it  is  to  recover  damages  for  injuries  alleged  to  have  been  snf- 
fered  by  the  client,  and  quod  thai,  the  attorney  cannot  be  interested 
as  a  party  in  the  suit.  It  might  as  well  be  said  that  where  the 
client  had  agreed  to  do  some  collateral  thing  in  case  of  the  recov- 
ery of  the  judgment,  to  convey  a  house  and  lot,  for  example,  the 
court  could,  after  this  settlement,  hold  the  defendant  responsible 
for  the  plaintiff's  engagement  to  convey  that  house  and  lot  to  his 
attorney.  You  could  maintain  that  proposition  with  as  much  rea- 
son as  that  the  court  could  compel  the  defendant  to  pay  to  the  at- 
torney of  the  plaintiff  the  moneys  or  considerations  which  the  client 
had  collaterally  engaged  to  pay  to  his  attorney.  The  courts  will 
not  enforce  such  a  claim  in  that  way.  They  leave  the  attorney  to- 
his  common-law  remedy  on  the  contract. 
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We  think  the  whole  course  of  the  authorities  is  in  that  direction. 
The  law  is  stated  in  the  first  place  in  Parsons  on  Contracts^  yoL  I, 
p.  116,  as  follows  :  "  He  [the  attorney]  has  no  claim  for  unliqui- 
dated damages  in  court  until  after  judgment ''  The  case  of  Wood 
y.  Anders,  5  Bush,  601,  is  cited,  which  fully  sustains  this  propo- 
sition. 

Again  in  Parsons,  yoL  III,  p.  269 :  ''  But  the  lien  on  the 
cause  for  his  fees  does  not  attach  until  the  judgment  is  rendered. 
Therefore  where  in  a  case  reseryed,  after  the  opinion  of  the  court 
was  pronounced  in  faYor  of  the  plaintiff,  he  forthwith  assigned  his 
interest  in  the  judgment,  and  the  defendant,  during  the  term  and 
before  the  judgment  was  actually  entered,  paid  the  whole  amount 
to  the  assignee:  it  was  held  that  the  attorney's  lien  was  thereby  de- 
feated." 

In  support  of  this,  seYeral  cases  are  cited,  all  of  which  fully  sus- 
tain the  position  in  the  text. 

Besides  these,  there  are  two  cases  in  the  New  York  Beports, 
which  inyestigate  the  question  Yery  thoroughly.  The  first  is  the  case 
of  PulverT.  Harris,  52  N.  Y.  73.  That  was  an  action  for  assault 
and  battery.  The  plaintiflT  recoYcred  a  judgment,  which  he  as- 
signed to  his  attorney,  to  secure  his  costs,  and  notice  of  the  as- 
signment was  giyen  to  the  defendant.  The  defendant  appealed 
and  the  decision  was  rcYersed,  and  before  the  trial  the  parties  set- 
tledy  and  the  plaintiff  executed  to  the  defendant  a  release.  Not- 
withstanding this  the  plaintiff's  attorney  moyed  the  trial  of  the  ac- 
tion when  it  was  reached  on  the  calendar,  and  the  defendant's  coun- 
sel produced  the  release. 

The  court  held  that  the  cause  of  action  was  not  assignable,  arid 
that  after  the  reyersal  of  the  judgment  the  assignment  thereof  be- 
came inoperatiye,  so  far  as  the  defendant's  rights  were  concerned ; 
and  that  as  to  him,  the  cause  of  action  belonged  to  the  plaintiff, 
which  he  cotUd  not  transfer,  and  which  remained  subject  to  his  con- 
trol until  merged  in  a  judgment,  or  at  least  in  a  Yerdict.  Judge 
GroYer  said :  ''It  may  be  said  that  although  the  plaintiff  was  the 
own^  of  the  cause  of  action,  and  as  such  had  a  right  to  control  and 
settle  the  suit,  yet  the  defendant,  knowing  that  the  attorney  re- 
lied upon  the  fruits  of  the  action  as  security  for  the  senrices, 
ought  to  haye  paid  the  money  to  him,  instead  of  the  plaintiff,  upon 
the  settlement.  The  answer  to  this  is,  that  the  attorney  haying 
no  legal  or  equitable  lien  upon  the  cause  of  action,  the  defendant 
VoL.XJ.Vn  — 35 
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had  the  right  to  pay  the  money  to  the  plaintiff,  to  whom  it  be- 
longed, and  was  not  bound  to  take  care  of  the  interest  of  the  at- 
torney." 

This  case  was  followed  by  the  case  of  Oouffhlin  y.  Hudson  River 
Railroad  Company ^  71  N.  Y.  443 ;  «.  c,  27  Am.  Bep.  75.  That 
was  a  very  similar  case.  There  the  plaintiff  was  injured  while  a 
passenger  on  the  defendant's  railroad.  He  brought  suit,  and  exe- 
cuted an  agreement  with  his  attorneys  to  divide  with  them  the 
damages  that  might  be  recovered  against  the  defendant,  and  the 
agreement  was  that  if  nothing  should  be  recovered,  the  attorneys 
should  have  nothing  for  their  services.  Subsequently,  the  plaint^ 
iff  called  at  the  office  of  the  defendant  attorneys,  and  had  some 
negotiation  with  them,  and  made  a  settlement. 

The  court  said:  ^'  It  is  certainly  a  general  rule,  that  parties  to 
an  action  may  settle  the  same  without  the  intervention  of  the  at- 
torneys. Generally  a  plaintiff  who  has  a  cause  of  action  against  a 
defendant  may  release  and  discharge  it  upon  such  terms  as  are 
agreeable  to  him.  This  he  may  do  while  the  action  is  pending,  and 
after  judgment  he  may  cancel  and  discharge  the  judgment.  In 
all  this  generally  he  infringes  upon  no  privilege  and  violates  no  right 
of  his  attorney. 

''  But  since  the  time  of  Lord  MA.irsFiBLD,  it  has  been  the  practioe 
of  courts  to  intervene  to  protect  attorneys  against  settlements  made 
to  cheat  them  out  of  their  costs.  If  an  attorney  has  commenced 
an  action,  and  his  client  settles  it  with  the  opposite  party  before 
judgment,  conclusively  to  deprive  him  of  his  oosts,  the  court  wiU 
permit  the  attorney  to  go  on  with  the  suit  for  the  purpose  of  col- 
lecting his  costs. 
♦  ♦♦♦♦in*  • 

''  After  judgment,  the  attorney  who  has  procured  it  has  a  lien 
upon  it  for  his  costs.  This  lien  is  upheld  upon  the  theory  that  the 
services  and  skill  of  the  attorney  have  procured  the  judgmenL 
There  is  then  something  upon  which  a  lien  can  attach,  and  the 
courts  uphold  the  lien  by  an  extension  to  such  cases  of  the  prin- 
ciple which  gives  a  mechanic  a  lien  upon  a  valuable  thing,  which 
by  his  skill  and  labor,  he  has  produced.  *  *  ''A  person  owning 
a  judgment  for  the  recovery  of  money  may  give  his  attorney,  or 
any  other  person,  by  agreement,  rights  and  equitable  interests 
therein,  which  the  defendant  therein,  charged  with  notice,  must 
respect.     So  if  the  cause  of  action  before  judgment  be  in  its  naturo 
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aasignable,  the  owner  of  it  may  assign  and  by  agreement  create 
legal  and  equitable  interests  therein,  and  such  agreement  may  now 
be  made  with  his  attorneys  as  well  as  with  other  persons,  and  when 
such  interests  have  been  created,  and  notice  given  of  them,  they 
most  be  respected.  Bat  what  I  maintain  is  that  before  judgment, 
in  the  absence  of  any  agreement,  the  attorney  has  not  now  and 
never  had  any  lien  upon  or  interest  in  the  cause  of  action  ;  and 
when  the  cause  of  action  is  like  this,  such  as  by  its  nature  is  not 
assignable,  the  party  owning  it  cannot  by  any  agreement,  give  his 
attorney  or  any  other  person,  any  interest  therein.'' 

In  People  v.  Tioga  0.  P.,  19  Wend.  73,  Oowbn,  J.,  said  :  "As- 
signments of  personal  injuries  must  still  be  regarded  as  mere  cove- 
nants or  promises  which  we  cannot  directly  protect  against  the  in- 
terference of  the  immediate  party,  though  the  defendant  have  full 
notice  of  the  eflfort  to  assign.  If  the  person  professing  to  assign 
will  do  prejudice  to  the  right  by  extinguishing  or  impairing  it,  tiie 
party  with  whom  he  deals  must  be  left  to  his  action  for  damage^ 
according  to  the  nature  of  the  undertaking.  Mere  personal  torts 
of  this  kind  cannot  be  separated  from  the  person  upon  whom  they 
are  inflicted  and  they  die  with  him. 

'*  Here  there  was  not  even  any  agreement  by  plaintiff  to  asdgn 
any  portion  of  the  claim  to  his  attorneys.  The  agreement  executed 
did  not  purport  to  give  them  any  present  interest  in  the  cause  of 
action.  It  was  simply  an  executory  agreement  that  the  attorneys 
sihould  share  in  the  damages  recovered,  the  cause  of  action  remain- 
ing intact  in  the  plaintiff.  Still  an  agreement  to  divide  the  re- 
covery in  such  a  case  would  attach  itself  to  the  judgment  when 
recovered,  and  give  the  attorney  an  equitable  interest  therein. 

"  It  is  therefore  beyond  dispute,  that  the  plaintiff's  attorney  had 
neither  a  legal  nor  an  equitable  interest  by  way  of  assignment  or 
Hen  on  the  cause  of  action.  The .  defendant  was  not  asking  any 
tttvoT  of  the  court.  It  was  in  court  simply  insisting  upon  its  settle-. 
ment  with  the  plaintiff  as  a  defense  to  his  cause  of  action.  Ther^ 
fore  if  the  attorneys  are  entitled  to  the  protection  they  now  seek, 
it  is  only  by  the  exercise  of  the  extraordinary  power  of  the  court,  to 
which.  I  have  first  above  alluded,  and  I  am  prepared  to  say  that  such 
power  should  not  be  exercised  in  a  case  like  this.  It  has  not  been 
conferred  upon  the  courts  by  statute,  usage  or  common  law.  Its 
exercise  to  secure  to  an  attorney  the  statutory  fees,  small  in  amount 
and  easily  ascertainable,  was  just  and  proper,  and  could  lead  to  no 


228  DISTRICT  OF  COLUMBIA, 

Lunoni  t.  Wtthlngton  and  Georgetown  Railroad  Companj. 

abuse.  But  to  exercise  it  so  far  as  to  enforce  all  contracts  between 
clients  and  attomeysy  howerer  extraordinaiyy  is  quite  another  thing. 
Here  the  attorneys  were  contractors.  They  took  the  job  to  carry 
this  suit  through,  and  to  furnish  all  the  labor  and  money  needed 
for  that  purpose,  and  they  are  no  more  entitled  to  the  protection 
which  they  now  seek  than  any  other  jierson  not  a  lawyer  would  have 
been  if  he  had  taken  the  same  contract  When  a  party  has  the 
whole  legal  and  equitable  title  to  a  cause  of  action,  public  policy 
and  private  right  are  best  subserved  by  permitting  him  to  settle  and 
discharge  that,  if  he  desires  to,  without  the  intervention  of  his 
attorneys.'' 

This  case  has  been  followed  up  since  by  the  case  of  Ktuierer  v. 
OUyofBmmr  Dam,  56  Wis.  471;  s.  <?.,  43  Am.  Bep.  725.  That 
was  an  action  for  personal  injury,  in  which  the  &cts  were  to  a  very 
large  extent  the  same  as  in  the  cases  I  have  just  cited,  and  thoee 
cases  were  referred  to  and  the  decisions  reaffirmed  by  the  court  in 
Wisconsin. 

But  enough  has  been  said  to  show  that  all  the  cases  hold  uniformly 
that  the  court  will  not  interfere  to  enforce  in  a  summary  way, 
through  the  original  suit,  the  collateral  engagements  of  a  client 
for  the  compensation  of  his  attorney.  We  are  certainly  as  desirous 
as  any  court  could  be  to  protect  the  members  of  the  bar  in  their 
relations  with  their  clients,  but  it  clearly  seems  to  be,  if  not  beyond 
the  power  of  the  court,  certainly  a  practice  not  sustained  by  any 
authority  or  precedent,  to  enforce  an  engagement  of  this  character 
in  a  summary  way;  the  court  will  leave  the  attorney  to  his  common* 
law  remedy,  and  therefore  we  are  compelled  to  reverse  the  order  of 
the  court  below  and  to  allow  the  order  of  settlement  to  stand. 

There  was  a  question  suggested  in  the  consultation  in  this  case 

as  to  whether  the  order  appealed  from  was  an  appealable  order. 

We  wish  not  to  be  committed  to  any  decision  on  that  question.  We 

are  satisfied  upon  the  merits  of  the  case  that  the  order  below  ought 

to  be  reversed. 

Order  rBV0r$etL 
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l^idenee — pedigree  —  heareap. 
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bo  an  oxlsting  funilj  io|^otor. 

A  CnON  on  notes.     The  opinion  states  the  case. 

Ormr  d  Adams  and  Harris  dk  Turley,  for  Swinlc 

JK  J.  A  J.  C.  Read  and  Meicalf  d  Walker,  for  French. 

OooPBBy  J.  This  is  the  same  case  reported,  under  the  style  of 
(Xivia  Tayhrdai.  y.  JafMsH.  Frenchand  JohnHarbert,  in  2  Lea, 
357.  The  two  plaintiffs  haye  since  then  married  and  the  defendants 
haye  both  died,  the  suit  being  reyired  against  their  personal 
representatiyes. 

Upon  application  of  the  defendants,  there  was,  by  order  of  the 
oonrt,  a  severance  in  the  trial.  The  record  in  the  present  case  con- 
tains the  result  of  the  trial  against  the  administratrix  of  French, 
the  yerdict  and  judgment  being  in  fayor  of  the  defendant,  and  the 
plaintiffs  appealing  in  error. 

The  action  is  upon  two  promissory  notes  in  which  James  H. 
French  was  an  indorser,  and  the  object  of  the  plaintiffs  was  to  show 
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to  the  satisfaction  of  the  jury  that  he  had  made  himself  more 
absolutely  liable  than  as  an  ordinary  indorser.  For  this  purpose,  the 
phdntiSs  introduced  testimony  tending  to  show  that  he  had  bound 
himself  as  a  surety  or  guarantor.  The  defendant  then  introduced 
evidence  tending  to  show  a  contract  between  the  makers  of  the  notes 
and  the  original,  pl&intiffs  for  an  extension  of  the  jbim^pf  payment 
for  one  yter  after^ihe  Maturity  of  the  paper  without jUieJmowledge 
of  French.  To  meet  this  evidence  the  plaintiffs  undertook  to  prove 
that  at  the  time  of  the  alleged  contract  of  extension,  June  1, 1871, 
Olivia  Swink,  formerly  Olivia  Taylor,  was  under  the  age  of  twenty- 
one  years.  They  introduced  the  husband,  Geo.  W.  Swink,  who 
testified  that  his  wife  waa  bom  on  July  17,  1850,  that  she  had 
recently  died,  and  that  he  was  the  administrator  of  her  estate.  He 
knew  his  wife's  age,  he  said,  from  the  entry  in  the  family  Bible,  the 
Bible  being  then  in  the  possession  of  another  member  of  the  family, 
in  another  county  than  the  county  in  which  the  trial  was  being  had. 
The  witness  further  testified  that  his  wife  had  told  him  the  date  of 
her  birth,  and  he  gave  the  date,  July  17,  1850,  from  that  source  of 
information,  as  well  as  having  seen  the  entry  in  the  family  Bible. 
The  trial  judge,  upon  objection  of  the  defendant,  excluded  this 


Pedigree,  by  which  is  meant  the  lineage,  descent  or  succession  of 
families,  all  the  authorities  agree,  may  be  proved  by  reputation  or 
what  is  commonly  called  hearsay.  And  pedigree,  the  authorittes 
equally  agree,  embraces  not  only  descent  and  relationship,  but  also 
the  facts  of  birth,  marriage  and  death,  and  the  times  when  th€«e 
events  happened.  1  Oreenl.  Ev.,  §  104;  1  Whart.  Ev.,  §  208.  And 
the  existence  of  a  family  register  does  not  exclude  proof  of  declara- 
tions of  deceased  members  of  the  family.  ClemmiU  v.  Hunt,  1  Jones 
Law,  400.  For  an  entry  in  such  a  register  is  only  a  declaration 
of  the  parent  or  relation  who  made  it  in  the  matter  of  pedigree.  1 
OreenL  Ev.,  §  104.  Such  evidence  is  admissible  whenever  any  ques- 
tion of  pedigree,  as  above  defined,  arises  in  the  progress  of  a  cause. 
In  ejectment,  the  relationship  and  death  without  issue  of  certain  per- 
sons were  allowed  to  be  proved  by  reputation.  Flow&rs  v.  Harahon^ 
6  Yerg.  494.  So  of  relationship  upon  an  issue  of  dmrisavti  vel  non. 
Ford  V.  Ford,  7  Humph.  92.  So  on  a  trial  for  incest.  Bwril  v. 
State,  6  Yerg.  364;  27  Am.  Dec.  480.  In  the  case  of  Vaughan 
V.  Phebe,  Mart.  &.  Yerg.  6;  17  Am.  Dec.  770,  it  was  conceded 
by  counsel  and    by  the  court  that  it  was  admissible  to  prove 
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in  this  way  the  time,  but  not  the  place  of  birch.  And  in 
Saunders  v.  Fuller,  4  Humph.  516^  it  was  expressly  decided,  in  an 
action  of  ejectment^  that  the  period  of  the  death  of  an  ancestor, 
as  well  as  his  relationship,  might  be  proved  by  reputation  or  hearsay. 
It  has  also  been  held  that  there  are  no  grades  in  the  admissibility 
of  snch  evidence,  but  that  the  testimony  of  living  members  of 
the  family,  and  the  hearsay  of  its  deceased  members  are  entitled  to 
more  weight  than  the  testimony  and  hearsay  of  persons  unconnected 
with  the  family.     Saunders  v.  Fuller ^  4  Humph.  516. 

His  honor  the  trial  judge  erred,  therefore,  in  excluding  the 
testimony  under  consideration.  And  the  judgment  must  be  reversed, 
and  the  cause  remanded  for  another  triaL 

Judgment  reversed, 


LouiBYiiJiBi  Nashyillb  ajtb  Gbbat  Southbbk  Railboad  Oom- 

PANY  V.  OuilTAXr. 

(11  Lea,  88.) 
Daimagss — seemplairy — raOroad — ^fecHen  ofpanenger. 

A  paMwnger  wrongfully  ejected  by  the  oondaetor  from  a  railway  train  for  non- 
payment of  fiure,  without  maUdona  intent,  in  good  faith  and  under  inttmc- 
tloBfl,  and  in  a  peaceable  manner,  ie  not  entitled  to  exemplary  damagee.* 


A 


CTION  for  wrongful  ejection  from  a  railway  train.  The  opinion 
states  the  case.    The  plaintiff  had  judgment  below. 


MeFarland  A  BoMfM,  for  railroad. 
JJ.  71  Johnson  A  Bro.y  for  Ouinan. 

CooPBB,  J.  Guinan  sued  the  railroad  company  for  wrongfully 
ejecting  him,  being  a  passenger^  from  the  company's  train  of  cars. 
The  jury  found  a  verdict  in  his  favor  for  $250,  and  the  company 
appealed  in  error. 

Ouinan  got  on  the  train  at  Milan  to  go  to  Humboldt,  without 
buying  a  ticket.  The  price  of  a  ticket  between  these  points  was 
fif^-fi ve  cents.     When  the  conductor  went  through  the  train  to  take 

•To  game  «flMi,  CMea^o  R.  Oo.  t.  Smrr  (60  Miu.  i!»\  4a  Am.  Rep.  878. 
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np  the  tickets  of  the  passengers,  Ouinan  tendered  him  fifty-fiTe 
cents  in  siirer.  The  conductor  declined  to  take  the  money,  telling 
Ouinan  that  the  fare  required  to  be  paid  on  the  train  was  sixty 
cents.  Guinan  refused  to  pay  any  more,  insisting  that  the  amount 
tendered  was  the  usual  fare.  The  conductor  said  he  was  acting 
under  orders  of  the  company  to  collect  sixty  cents  of  passengers 
who  did  not  buy  tickets,  and  if  Ouinan  did  not  pay  that  sum  he 
would  put  him  off  the  train  at  the  next  station.  Ouinan  replied 
that  before  he  would  pay  any  more  the  conductor  might  put  him  off, 
but  if  he  did,  he  (Ouinan)  would  see  a  lawyer  about  it.  The  next 
station  was  at  a  point  midway  between  Milan  and  Humboldt.  When 
the  train  stopped  at  the  station  the  conductor  told  Ouinan  that  he 
must  get  off,  and  he  did  so.  He  was  ''  crippled  and  lame  ^  in  one 
foot  and  leg,  but  immediately  started  along  the  road  for  Humboldt. 
The  day  was  warm,  and  he  stopped  to  rest  two  or  three  times. 
After  walking  about  three  miles  he  was  taken  up  by  a  hand-car  and 
carried  within  a  mile  of  Humboldt. 

The  weight  of  evidence  is,  that  the  distance  between  Milan  and 
Humboldt  by  the  railroad  was  about  eleven  miles,  as  indicated  by 
the  mile-posts  of  the  railroad  company.  One  witness,  who  had 
measured  the  distance  with  a  tape-line  for  the  purpose  of  erecting 
a  telegraph  line,  states  that  the  distance  was  435  yards  in  excess  of 
eleven  miles.  The  plaintiff  introduced  evidence  tending  to  show 
that  the  usual  fare  charged  and  paid  between  these  points,  with  or 
without  a  ticket,  was  fifty-five  cents.  The  plaintiff  testified  that  he 
had  travelled  over  the  road  between  those  points  for  six  or  seven 
years,  sometimes  with  aud  sometimes  without  a  ticket,  and  had 
never  paid  over  fifty-five  cents.  Other  witnesses  testified  to  the 
same  effect.  The  testimony  was  objected  to  by  the  company,  but 
was  clearly  competent  to  show  that  Ouinan  was  acting  in  good  fiuth, 
and  had  reason  to  suppose  that  the  fare  would  be  the  same  whether 
he  bought  a  ticket  or  not  The  company  might  have  proved,  if 
the  tsuot  had  been  so,  that  it  had  established  a  rule,  of  which  the 
public  were  properly  notified,  that  the  fare  between  the  points  would 
be  more  on  the  cars  than  for  a  ticket.  Such  a  regulation,  within 
the  limitations  of  the  charge  by  the  charter  of  the  company,  would 
have  been  good.  Lane  v.  B.  T.  £  Va.  R.  Co.,  ^  Lea,  134.  No 
such  proof  was  made,  and  the  evidence  moreover,  as  we  have  seen, 
tended  to  show  that  the  distance  between  the  points  was  only  about 
eleven  miles,  and  that  therefore  no  more  than  fifty^ve  or  fifty-six 
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ceBts  could  be  charged  in  any  eyent,  the  charier  of  the  company 
limiting  the  charge  for  carrying  passengers  to  fiye  cents  a  mile. 
The  charge  of  the  trial  judge  to  the  jury  on  this  branch  of  the  case 
is  not  excepted  to,  and  the  yerdict  in  favor  of  the  plaintiff  that  he 
was  wrongfully  put  off  the  train  was  well  warranted  by  the  testi- 
mony, either  upon  the  ground  that  the  company  could  not  charge 
sizly  cents  for  the  distance  between  the  termini  of  the  trip,  or  upon 
the  ground  that  the  plaintiff  had  good  reason  to  belieye  that  the 
charge  would  only  be  fif ty-fiye  cents,  with  or  without  a  ticket. 

The  only  ground  of  real  contest  in  the  case  grows  out  of  the 
rulings  of  the  court  in  relation  to  exemplary  damages.  After  ex- 
plaining to  the  jury  what  are  compensatory  damages,  his  honor  said: 
''There  may  be  exemplary  damages,  or  smart  money  as  it  is  called, 
and  the  object  of  this  kind  of  damages  is  not  so  much  to  compen- 
sate the  injured  party  as  to  punish  the  party  inflicting  the  wrong, 
and  to  promote  the  interest  of  the  community  and  do  justice  at  the 
same  time  to  the  injured  party.  But  exemplary  damages  are  not 
giyen  for  every  wrong  done,  and  are  not  allowed  in  any  case  unless 
the  injury  done  is  wanton  and  oppressive,  and  whether  the  injury 
is  wanton  and  oppressive  is  for  the  jury  to  decide  from  all  the  facts 
and  circumstances  attending  it,  considering  the  time,  place  and 
manner,  and  all  the  circumstances.  An  act  may  be  wanton  or 
oppressive  although  done  in  a  quiet  and  gentlemanly  manner,  or  it 
may  not  be  so;  for  each  case  depends  upon  its  own  special  facts.'' 
His  honor  added:  ''  The  plaintiff  is  not  entitled  to  damages  simply 
because  he  is  a  cripple,  and  you  can  only  look  to  that  to  see  what 
inconvenience  and  expense  he  was  put  to,  if  any,  on  that  account.'' 

The  company  requested  his  honor  to  give  the  following  additional 
charge,  which  he  refused  to  do:  ''K  no  force  was  used  in  ejecting 
Ouinan  from  the  cars,  and  no  insulting  language  used  to  him  or 
insult  offered  him,  and  he  got  off  merely  at  the  words  of  the  conductor 
that  he  would  have  to  put  him  off,  and  the  conductor  acted  toward 
him  all  the  time  in-  a  peaceable  and  kind  way,  and  in  good  faith, 
then  plaintiff  can  only  recover  actual  damages,  and  cannot  recover 
exemplary  damages." 

The  jury  after  being  out  some  hours,  returned  into  court,  and 
asked  the  judge  to  charge  them  again  as  to  punitive  and  vindictive 
damages.  His  honor  said  to  them:  ''  If  the  act  was  wanton  and 
oppressive,  they  might  give  vindictive  damages,  and  to  ascertain 
whether  the  act  was  so,  they  might  look  to  the  time  and  place,  when 
V0L.XLVII  — 86, 
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and  where  put  off,  the  crippled  condition  of  the  plaintiff,"  etc. 
One  of  the  jury  asked  if  the  act  could  be  wanton  and  oppressive 
when  there  'was  no  force  used  or  abusive  words.  The  judge  replied': 
''  That  an  act  might  be  oppressive  when  it  was  done  in  a  kind, 
pleasant  and  polite  manner.  It  would  depend  on  all  the  attending 
circumstances^  and  it  was  for  the  jury  to  find  how  that  was.'' 

In  cases  growing  out  of  the  non-performance  of  contracts  or  of 
duties  imposed  by  law,  or  arising  from  the  violation  of  rights,  in 
which  there  is  no  element  of  fraud,  oppression,  willful  negligence  or 
malice,  the  wrong-doer  acting  under  a  mistaken  idea  of  his  own 
rights  and  in  good  faith,  the  compensation  to  which  the  injured 
party  is  entitled  as  damages  consists  only  of  the  direct  pecuniary 
loss.  Where  fraud,  malice,  gross  negligence  or  oppression  intervenes, 
the  law  blends  the  interest  of  society  and  of  the  aggrieyed  individual, 
and  gives  damages  such  as  will  operate  as  an  example  or  warning  to 
the  party  or  others  to  deter  them  from  similar  transactions. 
Dougherty  v.  Sliaton,  1  Heisk.  302 ;  Railroad  Co.  t.  Oarreit,  8  Lea, 
439 ;  Cox  v.  Crumley ^  5  id.  529.  Actual  compensation  is  the  measure 
of  damages  in  all  instances  where  the  nature  of  the  case  admits  of 
the  rule.  Nashville  dt  Chaitanooga  R,  Co.  v.  Smiih,  6  Heisk.  174. 
To  entitle  the  injured  party  to  exemplary  damages  there  must  be 
aggravating  circumstances,  and  the  turpitude  of  the  defendant's 
conduct  is  alone  considered.  Exemplary  damages  are  allowed  when 
a  wrongful  act  is  done  with  a  bad  motive,  or  so  recklessly  as  to 
imply  a  disregard  of  social  obligations  ;  or  where  there  is  negligence 
so  gross  as  to  amount  to  positive  misconduct  1  Suth.  Dam. 
723;  Sedgw.  Dam.  33.  If  a  person  act  under  a  mistaken  sense 
of  duty,  and  without  any  intention  of  oppression,  it  is  a  case  for 
compensatory  not  exemplary  damages.  Wiggin  v.  Coffin,  3  Sto.  1. 
There  need  not  be  positive  proof  of  malice  or  oppression,  if  the 
transaction,  or  the  facts  shown  in  connection  therewith,  fairly  imply 
its  existence.  Magee  v.  Hollandy  27  N.  J.  L.  86.  And  it  is  left  to  the 
jury  to  look  at  all  the  circumstances  in  order  to  see  whether  there 
was  any  thing  in  the  conduct  of  the  defendant  to  aggravate  the 
damages.  Johnson  v.  Perry,  2  Humph.  569  ;  Byram  y.  McOnire, 
3  Head,  530. 

In  the  case  before  us,  the  jury  were  warranted  in  finding  that  the 
plaintiff  was  wrongfully  removed  from  the  cars,  but  he  was  removed 
without  any  violence  or  indignity,  and  at  a  regular  station  on  the 
road.    The  conductor,  so  far  as  appears,  acted  in  good  faith  in 
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obedience  to  instractions  from  his  company.  The  plaintiff  reached 
his  destination  without  expense,  within  an  hour  or  two  of  the  time 
hy  rail,  walking  two  or  three  miles.  And  he  Toluntarily  preferred 
to  take  this  coarse  rather  than  pay  fiye  cents,  which  he  might  hare 
reooyered  by  law  if  illegaUy  taken.  The  record  does  present  a  case 
of  graye  doubt  as  to  the  right  to  exemplary  damages,  and  the  jury 
manifestly  thought  so  when  they  applied  to  his  honor  for  further 
instructions.  Under  these  circumstances,  the  charge  should  haye 
been  full,  clear  and  accurate  on  the  point  of  difSculty.  The  charge, 
in  fact,  ignores  the  real  difficulty.  That  difficulty  was  in  finding 
any  of  the  grounds  for  exemplary  damages  in  fraud,  malice,  oppres- 
sion or  gross  negligence  in  either  the  conduct  of  the  railroad 
company  or  the  conductor.  And  the  charge  giyes  no  aid  to  the 
jury  in  this  regard,  while  the  charge  in  reply  to  the  request  of  the 
jury  misleads  them  in  one  respect  in  which  the  original  charge  was 
correct,  namely,  the  crippled  condition  of  the  plaintiff.  That  was 
a  consideration  for  compensatory,  not  exemplary  damages. 

In  ascertaining  whether  the  plaintiff  is  entitled  to  exemplary 
damages,  **  the  turpitude  of  the  defendant's  conduct  is  alone  con- 
sidered.'^  1  Suth.  Dam.  7^.  The  fraud,  malice,  gross  negligence 
or  oppression,  which,  aggrayates  the  damages,  must  exist  on  the  part 
of  the  defendant,  ot  if  the  defendant  be  a  corporation,  on  the  part 
of  its  officers.  If  the  defendant,  in  good  faith,  act  under  a  mis- 
taken sense  of  duty,  or  erroneous  belief  of  right,  without  any  in- 
tention to  oppress  or  defraud,  or  without  any  actual  oppression  or 
indignity,  the  case  is  one  for  compensatory,  not  exemplary  damages. 
If  what  is  done  be  done  with  a  fraudulent,  malicious  or  oppressiye 
intent  on  the  part  of  the  wrong-doer,  there  would  be  ground  for 
exemplary  damages,  although  to  use  the  language  of  the  trial  judge 
in  his  charge,  'Hhe  act  be  done  in  a  quiet  and  gentlemanly  way.'' 
86  on  the  other  hand,  although  there  be  neither  malice  nor  fraud, 
nor  mtent  to  oppress  on  the  part  of  the  wrong-doer,  yet  if  the  act 
be  done  in  a  rude,  insulting  or  reckless  manner,  in  disregard  of 
social  obligations,  or  with  such  gross  negligence  as  to  amount  to 
positiye  misconduct,  there  would  be  ground  for  exemplary  damages. 
There  must  be  a  wrong  intent  or  a  wrongful  execution  of  an  honest 
intent. 

In  the  case  before  us,  the  mode  of  remoying  Guinan  from  the 
ears  seems  to  haye  been  entirely  unexceptionable,  and  the  conductor 
almost  certainly  acted  in  good  faith  and  under  instructions  from 
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the  company.  And  the  defendant  was  entitled  to  hare  the  juij 
instructed  that  if  they  so  found,  the  case  was  not  one,  so  fiur  as  the 
acts  of  the  conductor  were  concerned,  for  ezemphiry  damages.  So 
when  the  jury  asked  if  the  act  could  be  wanton  and  oppressive 
when  there  was  no  force  used  or  abusiye  words,  his  honor  should 
have  told  them  that  the  act  would  not  be  wanton  and  oppressive 
unless  done  with  a  malicious  intent  on  the  part  of  the  company  or 
the  conductor  to  defraud  or  oppress  the  defendant,  or  passengers  in 
his  situation. 

The  judgment  will  be  reyersed,  and  the  cause  remanded  for 
another  triaL 

Benmrsed  and  rmnanded. 


KxLTOir  y.  Taylob. 
at  lmk  »4.) 

BaUmmU  —  tuoffs — ear4. 


Usage  maj  be  shown  to  qaallfjr  the  llabilitj  of  a  bailee. ' 
A  cotton  giimer  is  held  only  to  ordinaij  diligenoe  and  oare  in  tlie 
cotton  deliyeied  to  him  to  be  ginned. 

ACTION  for  value  of  goods  lost     The  opinion  states  the  opm. 
The  defendant  had  judgment  below. 

7*.  E.  Hartoood,  for  Kelton. 

Jf.  M.  Neil,  W.  G.  CdtdwM  and  S.  H.  Wittiams,  for  Taylor. 

Dbadbrick,  C.  J.  Verdict  and  judgment  were  rendered  in  the 
Oircuit  Court  for  defendants,  and  the  plaintiff  has  appealed  in  error 
to  this  court. 

In  1876  defendants  were  operating  a  cotton  gin  in  or  near  Trenton, 
ginning  cotton  for  their  customers  and  the  public,  and  had  been  so 
engaged  for  several  years.  In  the  fall  of  that  yeai*  the  plaintiff 
delivered  to  them  about  enough  cotton  in  the  seed  to  make  one 
bale,  to  be  ginned  for  him.  The  cotton  was  ginned,  baled  and 
marked  in  the  plaintiflPs  name^  and  placed  under  a  shed,  in  the  gin 
lot,  ready  for  delivery.     It  appears  that  it  was  delivered  at  the  gin 
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ou  Monday^  and  plaintiff  was  informed  that  he.  could  get  the  cot- 
ton next  day,  and  on  Tuesday,  about  12  o'clock,  after  the  cotton  was 
ginned  and  baled,  the  plaintiff  was  informed  by  defendants'  agent 
that  the  cotton  was  ginned  and  baled  and  ready  for  him,  and  he 
told  the  clerk  to  get  one  of  the  defendants  to  sell  it  for  him ;  but 
this  request  was  not  communicated  to  defendants.  On  Saturday  of 
the  same  week  it  was  discoTcred  that  the  cotton  had  been  remoTcd, 
and  it  could  not  be  found.  The  gin  lot  was  inclosed,  and  some  of 
the  hands  liyed  in  a  house  upon  the  lot.  The  plaintiff  brought 
this  suit  to  recoyer  the  yalue  of  the  lost  bale  of  cotton. 

The  grounds  upon  which  plaintiff  seeks  a  reyersal  of  the  judg- 
ment are,  because  of  the  improper  admission  of  eyidence  and  er- 
rors in  the  charge,  and  in  refusing  to  charge  as  requested. 

The  court  allowed  defendants  to  proye  that  it  was  the  usage  of 
ginners  of  cotton  in  Gibson  county,  after  they  had  ginned,  baled, 
and  marked  the  cotton  of  their  customers,  to  store  it,  as  was  done 
by  them,  and  that  plaintiff  had  had  his  cotton  ginned  at  their  gin 
for  four  sucoessiye  years,  and  knew  this  was  their  custom. 

We  do  not  think  there  was  any  error  in  this.  It  is  admissible  to 
show  the  course  of  business  in  a  particular  trade.  And  a  bailee  is 
not  expected  or  required  to  take  the  same  care  of  a  ^*  bag  of  oats  as 
of  a  bag  of  gold  ;  of  a  bale  of  cotton  as  of  a  box  of  diamonds." 

If  in  the  course  of  a  particular  trade,  certain  goods,  as  coal,  are 
usually  left  on  a  wharf,  without  guard,  during  the  night,  the  bailee 
might  not  be  responsible,  although  for  other  goods  he  might : 
Story  BailuL,  §§  14  and  15  :  1  OreenL  Ey.,  292,  294;  5  Sneed, 
681. 

If  therefore  the  usages  of  trade  qualify  the  bailee's  liability,  it  is 
competent  to  proye  such  usage.  But  it  is  argued  that  the  court 
should  haye  applied  stricter  care  and  more  diligence  to  a  giuner  in 
the  town  of  Trenton  than  to  one  in  the  country.  We  do  not  see 
that  the  record  discloses  that  there  would  be  greater  danger  of  loss 
in  the  one  case  than  in  the  other.  If  any  difference,  perhaps  the 
quiet  of  the  country  would  offer  safer  opportunity  to  thieyes,  and 
less  danger  of  detection  of  the  theft. 

If  is  also  insisted  that  the  court  erred  in  holding  that  the  bailee 
was  held  to  ordinary  diligence  only. 

This  is  a  case  in  which  the  bailee  was  to  do  some  wotk  and  bestow 
some  care  upon  the  thing  bailed,  and  in  such  cases  he  is  only  lield 
to  ordinary  diligence.     But  what  would  be  ordinary  diligence  or 
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care  in  respect  to  a  bag  of  oats  or  a  bale  of  cotton,  might  be  gross 
negligence  as  to  a  bag  of  gold  or  a  box  of  diamonds.  2  Pars.  Oont. 
130  ;  Stoiy  Bailm.,  §  429. 

As  to  the  instructions  asked  by  plaintiff,  the  court  had  already 
instructed  the  jury  as  asked  in  regard  to  the  bailee's  liability,  and 
the  burden  of  proof  on  him  to  show  good  reason  for  not  deliyering 
the  cotton.  He  told  the  jury  that  defendants  could  not  relieve 
themselves  from  liabUity  if  they  had  disposed  of  the  cotton  or  de- 
livered to  another,  by  mistake  or  otherwise,  but  if  it  was  stolen 
without  their  fault  it  would  excuse  them. 

There  was  evidence  to  show  that  no  mistake  was  make  in  its  de- 
livery to  the  wrong  person  by  defendants,  and  from  the  evidence 
the  jury  concluded  it  was  stolen,  and  we  think  the  evidence  justi- 
fied their  conclusion. 

There  is  no  error  in  the  judgment,  and  it  will  be  afl&rmed. 

JudgmefU  offimmL 


OUTHBIB  y.   LOUISYILLB  AND  NaSHYILLB  RaJLBOAD  OOXPAVT. 

(11  Lea,  an.) 

MaMerandterwtnt — ir^ury  to  tervaiU — tod — patemtdrfoet. 

Where  a  fleetion-foramanof  a  railroad  oompany  famiahea  to  a  laborer  engaged 
in  driying  spikes  an  iron  maul  which  he  knows  to  be  defective,  and  the 
laborer  is  injured  in  consequence  of  such  defect,  the  company  may  be  held 
liable  although  the  laborer  might  have  seen  the  defect  if  he  had  inapeeted 
the  tool* 

ACTION  for  personal  injury  by  negligence.    The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 

McFarland  di  Bobbiti^  for  railroad  company. 

Cooper^  Buchanan  dt  Spence,  for  Outhrie. 

Fbeemak,  J.  This  action  is  brought  to  recover  for  the  loss  of 
an  eye,  by  the  use  of  a  metal  maul,  by  the  plaintiff,  while  working 
as  an  employee  of  the  company  in  driving  spikes  fastening  down 
the  rails  on  the  track  of  the  road. 

»  Bee  Mkut  Tmmtmttt  olc^  B.  Oo  w.DuJfitad^potL 
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It  is  Bubstantially  ayerred  in  the  declaration  that  the  maul 
fnmished  plaintiff  by  the  defendant  was  defective,  and  this  defect 
known  to  the  defendant^  and  that  in  the  proper  use  of  it,  while 
engaged  in  his  employment,  nnder  the  direction  of  one  Stewart,  who 
was  the  agent  of  defendant,  the  plaintiff's  eye  was  put  out  by  the 
flying  off  of  part  of  the  head  of  themanl,  and  this  occurred  without 
the  fault  of  the  plaintiff,  and  by  the  fault  of  the  defendant  in  re* 
quiring  him  to  work  with  an  insufficient  tool. 

This  is  a  substantial  statement  of  the  case  as  mode  by  the  declara- 
tion, and  which  plaintiff  was  required  to  prove  to  the  satisfaction 
of  the  jury  in  order  to  a  recovery,  the  plea  of  the  defendant  being 
simply  **  not  guilty."  Under  the  instructions  of  the  court,  the  jury 
found  for  plaintiff,  and  assessed  his  damages  at  $2,500,  from  the 
judgment  on  which  an  appeal  in  error  is  prosecuted  to  this  court. 

The  proof  tends  to  show,  and  does  show,  that  plaintiff  was  in  the 
employ  of  defendant  as  a  bridge  carpenter,  under  the  direction  of 
one  Stewart  as  section  foreman  controlling  the  work ;  that  on  the 
morning  of  the  injury  plaintiff  had  been  engaged  in  sawing,  and  one 
Dual  and  Wilcox  were  engaged  in  spiking  down  the  rails.  The 
mode  of  doing  this  seems  to  have  been,  that  the  two  worked  together, 
the  one  driving  the  spikes  on  one  side,  his  companion  on  the  other, 
and  they  habitually  rendered  mutual  assistance,  the  one  to  the 
other,  in  doing  the  work.  A  short  time  before  the  accident,  the 
foreman  (Stewart)  ordered  plaintiff  to  leave  his  sawing  and  take  the 
place  of  Dual,  and  his  maul  to  drive  spikes,  on  the  ground  that 
plaintiff  was  a  better  hand  at  this  kind  of  work  than  Dual,  and  he 
was  in  haste  to  have  the  work  completed  before  a  train  should 
arrive,  which  was  due  in  some  two  hours  perhaps.  In  obedience  to 
this  order  plaintiff  took  the  maul  of  Dual,  and  proceeded  to  do  the 
work  he  was  doing,  taking  the  maul  without  special  inspection,  and 
with  no  knowledge  of  any  defect  in  it.  After  working  half  an  hour 
or  more,  in  driving  a  spike  it  was  bent  under  a  '^  T  "  of  the  rail,  as 
the  witnesses  express  it.  When  this  was  seen,  plaintiff  requested 
Wilcox,  his  fellow-workman,  to  aid  him  in  straightening  it,  which 
was  done  by  placing  the  small  end  of  the  maul  between  the  spike 
and  the  rail,  with  the  larger  or  face  end  turned  out  so  as  to  be  struck 
by  the  maul  of  his  companion,  the  other  holding  his  own  maul  by 
the  handle,  and  the  force  of  the  blow  would  thus  press  the  maul  be- 
tween the  rail  and  the  bent  spike,  so  as  to  straighten  it  and  enable 
it  to  be  driven  to  its  place*     When  the  blow  was  given  by  Wilcox 
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for  this  purpose,  a  ''  shiyer/'  as  the  witness  calls  it,  flew  off  from 
the  face  of  the  maul,  striking  plaintiff  in  the  left  eye,  giving  a  yctj 
painful  wound,  from  which  it  went  out,  and  so  is  lost  to  the  plaintiff 
entirely.  It  is  said  also  by  him  that  the  other  eye  is  weakened  and 
injured,  and  that  this  is  and  would  be  the  case  is  corroborated  by 
the  testimony  of  his  attending  physician^  who  testifies  this  would 
be  the  result  of  sympathetic  action  in  such  a  case. 

The  proof  shows  very  clearly  that  the  use  of  the  maul  spoken  of 
was  the  most  usual  mode  of  straightening  a  spike  in  such  cases, 
and  was  altogether  proper  in  itself,  and  a  safe  way  of  doing  it,  and 
this  was  used  properly,  though  a  "  claw-bar  ^'  was  also  furnished  by 
the  company  to  be  soused.  But  it  is  evident  this  was  optional  with 
the  employees.  In  fact,  the  proof  tends  to  show  that  the  '^  daw- 
bar '^  was  tried  first  in  this  case,  but  they  were  unable  to  straighten 
the  spike  with  it,  and  therefore  resorted  to  the  mode  stated,  it  be- 
ing thus  shown  more  effective  for  the  purpose. 

In  addition  it  is  shown  that  knowledge  of  the  fact  that  this  maul 
had  become  impaired  and  needed  repair  had  been  communicated 
to  the  section  foreman,  whose  duty  it  was  to  look  after  and  direct 
the  use  of  the  tools,  and  who  in  fact  had  specific  chaigeof  the 
work  as  the  agent  of  the  railroad  company. 

It  is  evident  on  this  statement  of  the  facts  that  if  his  honor,  the 
Circuit  judge,  has  correctly  instructed  the  jury,  the  verdict  is  one 
that  may  well  stand,  and  is  abundantly  supported  by  the  evidence. 
Indeed  on  the  substantial  facts  stated  above,  there  is  no  counter- 
vailing testimony,  no  witness  being  introduced  by  defendant  to  the 
contrary. 

[Omitting  comments  on  evidence.] 

We  have  carefully  examined  the  charge  of  his  honor,  the  Circuit 
judge,  in  this  case,  and  certainly  find  nothing  in  it  of  which  de- 
fendant can  complain.  In  fact,  it  is  evident  the  learned  counsel 
was  well  satisfied  with  it  when  put  to  the  jury,  as  nothing  more 
was  asked,  nor  any  modification  of  what  had  been  said.  Its  propo- 
sitions are  that  it  was  the  duty  of  the  master,  in  a  case  like  this, 
through  its  agents,  to  be  careful,  diligent  and  skillful  in  the  selec- 
tion of  the  tools  that  it  furnished  its  servants  to  work  with,  and 
also  in  keeping  them  in  repair  after  they  are  furnished,  and  the  em- 
ployee is  responsible  for  any  injury  that  results  to  the  same,  on  ac- 
count of  the  agents  of  the  master  in  failing  to  comply  with  and  dis- 
charge this  dnty,and  failing  to  furnish  servants  with  reasonably  safe 
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and  suitable  tools  to  work  with.  This  general  proposition,  with  the 
qualifications  after  given,  is  undoubted  law,  as  applicable  to  this 
relation. 

His  second  proposition  was  substantially  that  the  employee 
undcrtiikes  to  run  all  the  ordinary  risks  of  the  service  in  which  he 
voluntarily  engages.  After  stating  that  these  were  the  general 
rules,  he  then  ]>roceeds  to  specifically  point  out  their  application  to 
the  facts  of  the  case  in  hand.  He  tells  them  if  the  plaintiff  was 
furnished  this  maul  for  work  by  the  foreman,  and  that  the  maul 
was  worn  and  defective,  and  the  plaintifiF's  eye  was  put  out  by 
reason  of  this  defective  condition,  in  such  employment,  and  the 
defects  known  by  defendant  or  its  employees,  whose  duty  it  was  to 
look  after  the  condition  of  the  maul,  or  if  said  employees  having 
such  duty  might  have  known  of  the  defects  and  need  of  repair,  by 
the  use  of  such  diligence  and  skill  as  a  prudent  and  careful  man 
would  have  used  in  attending  to  such  a  matter,  the  defendant 
would  be  liable. 

He  then  defines  the  measure  of  care  on  the  part  of  plaintiff  by 
qualifying  the  above  right  of  recovery,  as  follows :  ^'  Unless  you 
find  that  the  plaintiff  also  knew  of  the  defect  in  the  maul  himself, 
or  might  have  known  it  by  the  use  of  ordinary  care  and  attention 
to  it ;  or  unless  the  injury  was  the  result  of  the  carelessness  of  the 
plaintiff  as  its  proximate  and  efficient  cause."  But  he  adds,  ^Mf 
yon  find  the  plaintiff  knew  of  the  defect  in  the  maul,  and  that  it 
was  dangerous  to  use  it,  or  that  he  might  have  known  it  or  dis- 
covered it  by  the  use  of  ordinary  care  and  attention,  and  thereby 
have  avoided  its  use,  it  was  his  duty  to  do  so,  and  if  he  disregarded 
this  duty,  he  could  not  recover,  although  in  fact  he  did  not  know 
of  the  defect ;  or  if  the  careless  manner  of  the  use  of  the  maul  by 
plaintiff  was  the  proximate  and  efficient  cause  of  the  injury,  then 
he  could  not  recover." 

These  are  the  points  of  law  on  which  his  honor  submitted  the 
case  to  the  jury.    We  have  given  them  mainly  in  his  own  language. 

The  first  proposition,  that  it  is  the  duty  of  a  railroad  company 
to  furnish,  in  a  case  like  this,  safe  and  suitable  tools,  is  sustained 
in  principle  by  a  number  of  our  own  cases.  The  rule  has  been  laid 
down  in  reference  to  machinery,  but  the  principle  is  precisely  the 
same  where  the  employee  is  employed  in  a  service  where  the  tools 
furnished  by  his  employer  are,  by  custom  or  usage,  or  by  the  actual 
practice  of  the  employer,  to  be  used  by  the  employee.  As  to  tho 
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duty  80  far  as  machinery  is  concerned,  see  case  of  NashviUe  Jt 
Chattanooga  R.  Ua.  y.  Ellioft,  1  Gold.  613  ;  Railroad  y.  CarroO^ 
6  Heisk.  358  ;  Railroad  v.  Jones,  9  id.  27 ;  Ragtdah  t.  MomphU, 
etc.,  R.  Co.,  3  Baxt.  427. 

In  the  case  of  Elliott,  1  Gold.  617,  after  laying  down  the  rule,  that 
the  servant  takes  the  risks  inseparable  from  his  employment,  broadly, 
the  qualification  is  giyen  from  Bedfield  on  Railways  as  follows : 
**  This  doctrine  however  must  be  taken  with  the  qualification  that 
the  employer  must  take  care  not  to  expose  the  servant  to  any  risk 
by  associating  him  with  other  servants  wanting  ordinary  skill,  or 
by  the  use  of  unsafe  or  unsuitable  machinery,  or  other  culpable 
negligence.'' 

It  is  seen  that  this  principle  thus  stated  is  more  affirmative  than 
the  statement  of  his  honor,  in  that  it  is  said  the  employer  must 
take  care  that  the  machinery  *^  is  safe  and  suitable,"  and  that  the 
employee  be  not  exposed  to  risks  in  this  direction,  or  from  other 
culpable  negligence.  Taking  care  involves  the  idea  of  an  active 
duty  imposed,  the  failure  to  perform  which,  when  injury  occurs,  is 
such  Negligence  as  raises  a  liability  for  the  damages  resulting.  This 
is  the  sound  rule,  and  has  been  uniformly  followed  in  principle, 
though  not  in  the  precise  language  quoted  by  this  court 

On  the  second  proposition,  as  to  the  duty  of  the  employee,  his 
honor's  charge  was  favorable  to  the  defendant,  for  he  excuses  from 
liability  if  the  defect  was  known,  ^  or  might  have  been  known  by 
the  use  of  ordinary  care  and  attention,"  or  the  carelessness  of  the 
plaintiff  was  the  proximate  cause  of  the  accident.  Now  in  reference 
to  a  case  like  this,  the  true  rule  is,  that  the  duty  of  the  master  is 
absolute  to  use  active  diligence  to  prevent  improper  or  unsafe  tools 
or  implements  being  furnished  an  employee,  by  which  he  may  be 
injured.     1  Cold.  613. 

In  reference  to  this  matter  the  employee  may  well  rely,  to  some 
extent  at  least,  on  the  faithful  performance  of  duty  on  the  part  of 
his  employer,  and  therefore  what  might  be  ordinary  care  in  avoiding 
an  independent  danger,  might  well  not  be  required  to  the  same 
extent  to  guard  against  a  breach  of  duty  on  the  part  of  another, 
which  the  party  could  have  no  reason  to  anticipate.  The  employee 
had  no  duty  to  perform,  undier  the  facts  in  this  case,  as  to  the  re- 
pair of  the  tools ;  nor  was  he  called  on  to  inspect  them  to  see 
whether  the  master  might  not  have  neglected  his  duties  in  this 
Deference.     There  being  no  special  care  imposed  by  the  nature  of 
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his  position,  nor  obligation  to  inspect  the  tools,  there  could  be  no 
want  of  it,  or  negligence,  or  carelessness,  in  not  doing  what  he  was 
not  bound  to  do  by  the  nature  of  his  employment  and  the  legal 
obligations  arising  out  of  the  relations  existing  between  the  parties. 
We  do  not  intend  by  this  however  to  say  that  the  employee  is  not 
bound  to  proper  attention,  and  to  freedom  from  actual  negligence 
in  avoiding  risks  incident  to  his  employment. 

The  defendant  cannot  complain  that  the  employee  did  not  sus- 
pect or  anticipate  a  breach  of  legal  duty  on  his  part,  nor  watchfully 
guard  against  danger  from  such  breach.  It  is  not  for  him  to  object 
that  the  plaintiff  has  relied  on  his  faithful  discharge  of  his  duty, 
nor  to  insist  that  he  should  have  inspected  the  tools  he  was  ordered 
to  use  for  the  purpose  of  seeing  whether  the  master  had  not  violated 
his  duty.  The  proof  shows  he  was  ordered  to  take  the  place  of  Dual 
in  this  case,  who  was  using  this  maul,  and  it  was  but  natural  that 
he  should  have  done  so  without  suspicion ;  and  the  failure  to 
examine  before  using  was  not  carelessness  on  his  part 

The  law  applicable  to  this  case  might  well  have  been  qualified  by 
his  honor  in  the  way  indicated.  As  charged  by  him  the  defendant 
certainly  cannot  complain. 

[Minor  point  omitted.] 

The  jury,  under  the  instructions  of  his  honor,  have  found  the 
employer  guilty  of  neglect  of  duty,  and  that  the  plaintiff  had  used 
ordinary  care  and  diligence  to  prevent  injury,  and  was  guilty  of  no 
n^ligence  on  his  part  These  findings  being  sustained  by  the 
proof,  the  case  must  necessarily  be  afi9rmed. 

Judgmeni  affirmed. 


LOUISVILLS  AJfTD  NaSHVILLB  RaILBOAO  OOKPAITY  Y.    HaTB. 

(U  Lea,  an.) 

Water  andwaUr-eowne — ob$^ruetian  ofmntface  water  —  mmmmik 

Tmilroad  company,  by  failure  to  keep  open  a  ditch  parallel  to  an  embank- 
ment forming  its  road-bed,  aecumnlated  surface  water  and  canoed  it  to 
oTerflow  adjoining  lande.  This  was  continued  seTen  years,  the  land-owner 
maicing  constant  complaint.  Heid,  that  the  company  was  liable  for  the 
damages,  and  that  no  easement  for  the  flowing  had  been  acquired.  {See 
meU,  p,  296.) 
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ACTION  for  injury  to  land  by  sarface  water.     The  opinion  states 
the  case.    The  plaintiff  had  judgment  below. 

Sates  di  Stteit,  for  railroad  company. 

W.  H.  CarroU,  Flippin  d  Flippin  and  Jl,D.  L.  Siewari,  for  Hays. 

Turkey,  J.  Defendant  in  error  is  the  owner  of  a  tract  of  land 
in  Shelby  county.  Sometime  anterior  to  the  war  between  the  States, 
the  lessor  of  the  plaintiff  in  error  built  a  railroad  embracing  an  em- 
bankment oyer  and  across  the  lands  of  Hays.  At  the  time  of  the 
construction  of  the  road  a  ditch  was  made  on  its  side,  which  car- 
ried off  the  surface  water.  That  ditch  was  kept  open,  and  no  dam- 
age resulted  to  the  land  until  after  the  close  of  the  war,  when  the 
ditch  being  neglected  and  allowed  to  fill  up,  the  surface  water  from 
the  hillside  aboYC  the  embankment  oyerflowed  about  forty  to  sixty 
acres.  In  some  years  crops  attempted  to  be  raised  on  the  land 
were  entirely  destroyed,  and  in  others  seriously  injured  by  the 
surface  overflow,  or  backward,  from  the  embankment. 

This  suit  was  instituted  in  February,  1878.  The  facts  of  over- 
flow and  damage  to  crops  are  not  denied,  but  it  is  insisted  ''  that 
an  easement  to  overflow  the  land  had  existed  under  an  uninterrupted 
and  adverse  exercise  of  the  right  for  seven  years.'' 

The  facts  are  that  repeatedly  after  the  nuisance  to  the  land  be- 
gan, complaints  were  made  to  the  engineer  of  the  road  and  to  road- 
masters  or  section  bosses  on  the  part  of  the  road  from  which  the 
injury  resulted.  That  such  complaint  was  made,  together  with  the 
application  to  clear  the  ditch  for  the  relief  of  the  soil  is  in  no  sense 
denied  or  controverted  by  the  record.  During  the  time  the  com- 
plaints were  being  made  the  owner  of  the  soil  was  each  year,  by 
himself  or  tenants,  attempting  to  cultivate  the  land.  The  company 
for  no  purpose  set  up  any  claim  of  right,  by  either  actual  possession 
or  sufferance,  to  the  soil  or  to  its  use  for  any  purpose.  It  was  never 
once  intimated  that  the  rights  of  the  railroad  company,  for  any  cause 
or  from  any  reason,  interfered  with  the  right  of  the  owner  of  the 
soil  to  its  free,  unincumbered  and  unembarrassed  use.  At  no  time 
did  the  railroad  company,  by  word  or  act,  give  the  land  owner 
to  understand  that  it  had  rights  by  prescription  or  limitation.  On 
the  contrary,  it  did,  by  its  silence,  confess  the  right  of  the  owner 
to  have  his  soil  relieved  of  the  overflow  by  the  opening  of  the  ditch, 
as  was  the  custom  of  the  company  before  the  war. 
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By  what  rale  of  reasoning  can  it  be  held  that  a  trespasser,  who  is 
repeatedly  confessing  that  he  is  such,  and  never  in  any  manner 
claiming  a  right,  is  protected  by  the  statute  of  limitations,  or  by 
any  rale  of  prescription  ? 

The  case  of  Heiskel  y.  Oobb,  11  Heisk.  638,  is  no  authority  for 
the  railroad  company.  In  that  case  Heiskel  had  the  consent  of  the 
ancestor,  Cobb,  to  build  the  dam.  He  also  had  the  assistance  of 
Ck>bb,  who  had  given  permission  to  use  his  bank  in  making  his 
dam  and  encouraged  him  to  do  so.  In  that  case  there  was  an  ac- 
tual claim  of  right  under  the  consent,  or  encouragement  and  recog- 
nition of  the  claimant  of  the  soil,  which  worked  an  estoppel.  In 
the  present  case  the  defendant  company  has  not  only  recognized 
the  right  of  Hays  to  the  soil,  its  use  and  products,  but  has  never 
by  word,  act  or  deed  claimed  any  interest  therein  for  any  purpose. 
On  the  contrary,  the  rights  of  Hays  to  the  fullest  extent  have  been 
recognized  by  silence  and  by  acts  intermixed  in  no  way  with  any 
daim  on  the  part  of  the  company.  So  that  it  must  result,  even 
should  we  hold  that  seven  years'  adverse  possession  was  sufficient  to 
create  a  prescription  to  overflow  the  lands  of  Hays  and  perpetuate 
a  nuisance  upon  his  land,  still  the  facts  of  this  case  present  no 
such  question,  and  the  charge  of  his  honor,  that  twenty  years'  ad- 
verse exercise  of  the  right  to  overflow,  etc.,  must  be  shown  before 
a  prescriptive  right  would  exist,  is  not  warranted  or  called  for  by 
the  facts,  and  being  immaterial  to  the  issue  will  be  disregarded  by 
this  court 

But  suppose  a  prescription  may  give  the  right  to  perpetuate  a 
nuisance,  both  to  the  corporation  and  the  land-owner,  and  that  it 
18  immaterial  that  its  existence  does  not  confer  a  benefit,  as  this 
one  does  not,  still  no  right  by  prescription  or  limitation  has  been 
created*  In  Ferrell  v.  Ferr$lly  1  Baxt.  334,  this  court,  speaking 
by  Judge  Fbeemak,  says  : 

''  The  rule  of  a  presumption  of  a  grant  from  the  State  has  been 
settled  in  Tennessee  by  several  cases  to  be  twenty  years,  and  we 
think  this  rule  may  be  as  well  applied  to  a  right  (of  way)  of  the 
character  now  under  consideration  as  to  grants  from  the  State.  It 
is  based  on  reasons  of  public  policy  and  to  quiet  title,  and  is  a  pre- 
sumption of  law  in  favor  of  a  long-continued  possession.  Citing 
several  authorities. 

**  We  think  therefore  these  cases,  recognizing  the  period  of  pre- 
iomption  of  a  grant,  furnish  a  soimder  analogy  on  which  to  fix  the 
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rale  of  presamption  of  a  deed,  where  it  is  to  be  made  out  solely  by 
use  or  enjoyment  of  the  right,  than  the  period  of  seven  years  in  our 
statute  of  limitations  as  to  real  property. 

*'  Perhaps  we  might  hold  with  perfect  propriety  that  these  cases 
furnish  eyidence  of  the  adoption  of  this  period  as  the  rule  for  pre- 
sumption of  a  conveyance,  required  to  be  made  by  deed  in  all  cases, 
when  such  conveyance  is  to  be  made  out  by  enjoyment  or  use, 
without  any  written  evidence  of  the  inception  of  the  claim. 

''A  sound  policy  favors  this  view,  as  the  fact  of  a  deed  could 
readily  be  shown  within  the  period  of  seven  years,  if  the  party  had 
one,  while  it  might  well  be  lost,  or  evidence  of  its  existence  be  un- 
attainable in  the  longer  period  of  twenty  years,  and  therefore  the 
right  be  wrongfully  imperiled. '' 

This  holding  was  made  in  view  of  our  statute  of  limitations,  and 
the  principles  of  construction  now  insisted  upon  by  the  plaintiff  in 
error  were  presented  in  the  minds  of  the  court  and  considered  of 
and  passed  upon  by  the  court  For  the  strong  reasons  given  they 
were  rejected  as  being  against  public  policy  and  unsound  in  prac- 
tice. The  case  turned  upon  the  construction  of  the  statute.  No 
sufficient  reason  is  urged  why  that  opinion  should  be  overruled. 

There  is  one  fact  in  the  record  to'^show  that  ''  an  easement  to  over- 
flow the  land  existed  under  an  uninterrupted  and  adverse  exercise 
of  the  right  for  seven  years,''  or  for  any  other  length  of  time.  If 
it  shall  ever  become  a  rule  of  this  court  to  reverse  because  the  court 
below  has  erroneously  charged  the  law  upon  pleas  raising  questions 
of  law,  and  in  support  of  which  no  facts  are  introduced,  it  will  in 
many  cases  give  to  defendants  justly  liable  an  indefinite  delay  in 
having  their  responsibility  fixed  by  judgment,  as  immaterial  and 
impertinent  pleas  will  be  constantly  interposed.  It  is  perfectly  ap- 
parent from  the  record  that  no  thought  of  claim  to  overflow  the  land 
ever  occurred  to  Hays,  or  to  the  managers  of  the  railroad,  until  after 
this  suit  was  commenced.  Every  fact  and  circumstance  (important 
and  unimportant)  proves  conclusively  that  no  claim  of  any  sort  was 
ever  asserted  by  the  company  or  its  agents  against  the  claim  of  Hays 
to  the  absolute  and  unrestricted  use  of  the  land. 

The  construction  of  the  ditch  was  with  a  view  to  drain  the  land* 
and  that  purpose  was  pursued  until  after  the  close  of  the  war.  Up 
to  that  period  the  railroad  company  recognized  and  obeyed  its  obli- 
gation to  protect  the  lands  from  overflow,  and  has  never  sinoe  de- 
nied the  existence  of  that  obligation. 
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The  record  shows  that  no  benefit — an  indispensable  essential  in 
the  claim  to  an  easement  —  ever  did  or  could  result  to  the  said  road 
from  the  overflow  of  the  lands.  Since  the  commencement  of  this 
suit,  the  company  {as  it  takes  care  to  proye)  opened  khe  ditch^  the 
witness  saying:  ''I  am  frequently  called  on  to  open  these  old 
ditches  of  this  sort;  opened  a  ditch  last  spring  south  of  the  railroad 
company's  right  of  way  through  this  land  for  the  protection  of  the 
railroad  by  order  of  the  superintendent.  The  road  bed  is  low  and 
damp."  We  are  aware  of  no  rule  of  law  that  gives  a  right  by  pre- 
scription or  long  use  to  a  nuisance  that  gives  benefit  to  no  body  or 
corporation^  but  works  hurt  and  inconvenience  to  all,  even  as  in 
this  case,  to  the  creator  of  the  nuisance.  The  water  was  injurious 
to  the  road  bed,  and  on  that  account  the  ditch  was  opened.  Pre- 
scription is  defined  to  be  the  manner  of  acquiring  property  by  a 
long,  honest  and  uninterrupted  possession  or  use  during  the  time 
required  by  law.  The  possession  must  have  been  long-continued, 
peaceable  and  without  interruption.  Bouvier  Law  Diet.  There  has 
been,  as  we  have  seen,  no  such  possession  and  use  in  the  case  before 
XLS  for  any  length  of  time,  either  long  or  short,  and  we  are  satisfied 
the  purpose  to  make  the  claim  originated  after  suit  was  brought. 

The  next  question  is,  is  the  company  liable  for  damages  resulting 
from  an  overflow  of  surface-water  ? 

In  Colcaughr.  Naahvitte  di  Narihwest0rn  R.  Co.,  2  Head,  173,  this 
couf  t  said  :  **  The  statutory  remedy  does  not  however  contemplate 
or  extend  to  damages  or  injuries  to  adjoining  land  not  authorized 
by  the  charter,  nor  to  damages  resulting  from  carelessness,  negligence 
or  willful  trespasses  in  the  execution  of  the  work."  This  language 
of  Judge  McKiisrKEY  was  approved  in  Garrigw  v.  Railroad  Co., 
7  Lea,  389. 

The  damage  in  the  case  at  bar  is  to  land  not  contemplated  in  the 
statutory  remedy,  and  results  from  carelessness,  negligence  or  willful 
trespass  in  keeping  up  the  road  bed.  '*  Land  cannot  be  cultivated 
or  enjoyed  unless  the  springs  which  rise  on  the  surface  and  the 
rains  that  fall  thereon  be  allowed  to  make  their  escape  through  the 
adjoining  and  neighboring  lands.  All  lands  therefore  are  of  neces- 
sity burdened  with  the  servitude  of  receiving  and  discharging  all 
waters  which  flow  down  to  them  from  land  on  a  higher  level,  and 
if  the  owner  or  occupier  of  the  lower  lands  interposes  artificial 
impediments  in  the  way  of  the  natural  flow  of  the  water  through 
or  across  his  lands,  and  by  so  doing  causes  the  higher  lands  to  be 
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flooded,  he  is  responsible  in  damages  for  infringing  the  natural 
rights  of  tlie  2>OBsessor  of  such  higher  land  to  the  natural  outfall 
and  drainage  of  the  soil,  unless  he  has  gained  a  right  to  pen  back 
water  by  contract,  grant  or  prescription.  So  if  the  proprietor  of 
the  higher  lands  alters  the  natural  condition  of  his  property,  and 
collects  the  surface  and  rain-water  together  at  the  bottom  of  his 
estate  and  pours  it  in  a  concentrated  form  and  in  unnatural  quan- 
tities upon  the  land  below,  he  will  be  responsible  for  all  damages 
thereof  caused  to  the  possessor  of  the  lower  lands."  Add.  Torts,  95. 
This  principle  was  cited  and  approved  in  Carriger^s  case,  7  Lea, 
388,  and  applies  to  this  case.  It  embraces  rain  and  surface  water, 
lis  well  as  running  streams. 

There  can  be  in  principle  no  distinction  between  the  two  kinds 
of  water.  The  only  questions  arising  are,  has  the  conduct  of  the 
one  party  worked  an  injury  to  the  property  of  the  other  ?  Has  the 
railroad  company,  in  the  construction  of  its  road-bed,  or  by  its 
failure  to  keep  it  in  proper  condition,  preyented  the  land-owner 
from  using  and  enjoying  his  estate  ?  Has  it  so  altered  the  natural 
condition  of  its  right  of  way  as  to  collect  surface  and  rain-water 
together  and  throw  it  back  in  unnatural  quantities  upon  the  land 
of  Hays,  and  cause  damage  thereto  ?  The  facts  conclusiyely  show 
that  all  these  things  have  been  done  and  that  damage  has  resulted. 
The  railroad  company  has  made  itself  a  trespasser  by  its  subsequent 
neglect  to  keep  its  property  in  repair,  and  is  as  much  responsible 
for  injuries  resulting  from  that  neglect  as  it  would  be  for  a  failure, 
carelessness  or  negligence  in  the  original  construction  of  its  road 
by  which  loss  or  damage  was  visited  upon  an  adjacent  land-owner. 

The  petition  to  rehear  is  dismissed,  and  the  judgment  of  aflirm- 
ance  entered  at  the  last  term  is  reinstated. 

JudgrMffU  accordingly. 

NoTB  BT  TBB  RBPOBm.*  In  TrkoOey ▼.  LanoatMrtA  Torkfhim  By,  Co.,  Coort of  Ap^ 
peal,  March  13, 1884,  fiO  L.  T.  Bep.  478,  defendants  were  owners  of  a  railway  embankment 
which  was  bnJlt  on  sloping  ground,  and  so  situated  that  the  land  on  one  side  of  the  embank* 
.ment  was  on  a  higher  level  than  that  on  the  other  side.  Owing  to  an  extraordinary  rain-fai  i 
the  land  on  the  higher  level  was  flooded,  and  a  quantity  of  water  was  ouOeoted,  which 
pressed  against  the  railway  embankment  so  as  to  endanger  its  safety.  Defendants,  in 
order  to  preserve  their  embankment,  cut  openings  through  it  and  let  the  water  run  out^ 
the  result  of  which  was  that  the  plahitiff's  land  (which  was  on  the  opposite  side  of  the 
railway  from  where  the  water  was  collected,  and  on  a  lower  level)  was  flooded  and  his 
crops  injured.  Held,  that  they  were  liable  In  damages.  Bacrr,  M.  R.,  said  :  *'l^ie 
proposition  to  be  considered  is  this  :  When  the  water  by  an  eztraordlnaiy  misfottnne 
rested  sgainst  the  defendants'  embankment,  had  they  a  right  to  take  active  measures  to 
get  rid  of  It,  when  the  necessary  effect  of  those  measures  must  be  to  injure  their  neigh- 
bor's land?   Several  cases  have  been  cited,  and  it  is  for  us  to  endeavor  to  extract  the  tnia 
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priocipla  from  them.  In  some  cases  land  is  so  situated  that  operations  earried  on  bj 
neighbom  must  Injure  It.  That  is  a  natorai  defect,  and  to  bold  that  thSLnelghbor  cannot  use 
his  own  land  in  a  naturil  and  reasonable  way  would  be  to  transfer  the  defect  to  the  neigh- 
bor's land.  This  is  so  in  the  cases  relating  to  mines.  The  lower  mine  has  this  defect,  that 
unless  the  owner  can  prevent  his  neighbor  from  using  the  upper  mine  in  a  natural  and 
reasonable  way,  he  must  sulfer  damage.  If  the  property  is  used  in  a  natural  and 
reasonable  way,  and  by  reason  of  a  defect  In  other  property,  that  other  property  is  dam- 
aged* then  unless  the  owner  of  the  last-mentioned  property  can  prevent  the  Injury  by 
transferring  the  defect,  he  must  soffier  the  damage.  That  is  like  the  case  of  Menztes  ▼. 
Idtrd  BreadaXbane,  8  BUgh  (N.  S.),  414.  Where,  if  a  river  is  left  in  its  natural  course,  it 
most  keep  eating  away  the  bank  or  will  occ  sionally  flood  the  land,  there,  if  the  owner 
of  the  land  does  something  which  must  cause  damage  to  his  neighbor—  that  is,  if  he  turns 
the  stream— he. Is  doing  something  tn  order  to  cure  a  defect  in  his  own  property,  the 
effect  of  which  will  be  to  injure  his  neighbor's  property,  and  he  is  not  entitled  to  do  that. 
Tlie  mining  cases  which  have  been  referred  to  and  the  case  of  Menziet  v.  Lord  Brtadal- 
tene  show  that  a  person  has  no  ri^t  to  cure  a  natural  defect  in  his  own  property  bgr 
tnuBsferring  it  to  the  property  of  his  neighbor.  Then  there  are  two  other  classes  of  cases. 
Where  an  extraordinary  danger  threatens  you  and  your  neighbor,  or  It  may  be,  threatens 
yon  only,  you  have  a  ri^t  to  defend  yourself  beforehand.  You  prevent  the  injury  by 
protecting  yourself,  and  the  consequence  is  that  the  injuiy  falls  upon  your  neighbor. 
If  in  order  to  prevent  damage  with  which  you  are  threatened  you  do  something  the  re- 
init  of  which  Is  that  the  damage  hapi>ens  to  your  neighbor,  provided  you  act  without 
negligence,  that  is  not  your  fault.  NiAd  v.  London  and  NorihwetUm  RaUtoay  Cbmpany^ 
L.  R.,  10  Bz.  4,  and  lUz  ▼.  ContmitHnneft  of  Sewenfor  Paghamt  8  B.  ft  0. 855,  are  oases 
of  that  kind.  We  now  come  to  the  ease  where  something  Is  In  existence  which  Is  Injuria 
cos  to  your  property,  and  the  question  Is  whether  you  can  take  active  measures  to  cure 
that  injury  when  taking  those  measures  will  cause  misfortune  to  your  neighbor.  It  has 
been  held  that  if  a  person  brings  something  on  to  his  own  land  and  does  not  take  precan- 
tiooa  to  keep  it  safe,  he  IS  liable  for  damage  which  it  causes  although  he  does  no  second 
set.  For  instance,  if  you  bring  water  on  your  land  and  dam  it  up  there,  you  are  liable 
for  injury  caused  \ty  its  escaping,  because  you  brought  it.  It  is  suggested,  that  If  you 
had  not  brought  the  dangerous  thing  on  to  your  own  land,  there  would  be  a  difference, 
and  that  if  you  have  not  brought  it  on  to  your  own  land,  and  it  passes  over  to  your  neigh- 
bor*!s  land  and  causes  injury,  you  are  not  liable.  The  question  then  Is  this  :  Though  you 
have  not  brought  the  danger  on  to  your  own  property,  it  has  come  there  ;  it  was  a  danger 
common  to  you  and  your  neighbor;  but  the  danger  to  him  has  ceased,  while  the  mischief 
Imw  been  done  to  you.  Can  you  under  these  circumstances  do  something  in  ordl^  to 
transfer  the  misfortune  from  yourself  to  him?  To  hold  ttiat  you  could,  would  be  contrary 
to  the  well  known  maxim,  »te  uUre  tu««  ut  olfenum  non  todos ;  a  person  must  not  elect  to 
use  his  land  in  such  a  way  as  to  injure  his  neighbor.  That  would  have  been  exactly  this 
ease  if  there  would  have  been  no  danger  of  injury  to  the  plaintiff  in  the  event  of  the  de- 
fendants not  having  made  the  openings  in  the  embankment ;  but  here  the  case  Is  a  little 
more  conq;>licated,  for  It  Is  said  that  this  water  would  have  gone  on  to  the  plalntUTs  land 
In  any  event;  but  It  appears  that  if  the  defendants  had  let  the  water  percolate  through 
the  embankment  there  would  have  been  no  injuiy  caused  to  the  plaintiff,  or  at  all  events 
nmch  less.  This  shows  that  the  defendants  have  done  something  to  preserve  their  prop- 
erty and  transfer  the  injuiy  to  the  plaintiff,  and  therefore  I  am  of  opinion  that  they  are 
HaMe.  It  is  said  that  the  defendants  only  used  their  railway  as  a  railway,  which  amounts 
to  the  Mgument  that  the  plaintiff  had  land  with  th»  defect  of  being  near  a  railway,  and 
that  it  was  as  If  the  smoke  from  the  railway  were  to  spoil  the  trees  and  flowen  in  a  neigh- 
boring garden.  But  it  Is  impossible  to  say  that  to  cut  holes  through  the  embankment  is 
the  ofdinary  use  of  a  railway  ;  it  seems  to  me  that  it  is  quite  the  contrary.  I  think  there- 
fore that  the  case  does  not  come  within  that  proposition,  but  is  governed  by  the  more 
general  principle.  An  extraordinary  misfortune  fell  upon  the  defendants,  and  to  get  rid 
of  it  th^  did  something  which  injured  the  plaintiff,  and  therefore  they  are  liable,  and  the 
Judgment  of  Dat,  J.,  is  rightand  ou^t  tobe  afllrmed.  I  wish  to  add  that  I  do  not  adopt 
Mr.  Oully's  dtsrinrtlon  between  properly  which  is  underground  and  property  which  is  on 
the  surface  of  theearth.    As  to  the  case  of  the  squib  {Seott  v.  Shepherd^  1  Smith  L.  C.  477, 
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Tth  ed.).  Bij  Impression  is  thst  It  osa  only  be  nphald  on  the  ground  that  llie  msaXb 
object  of  dsnger  to  all,  sad  was  nsver  In  the  possession  of  snjr  one.  I  think  this  wonM 
spply  to  the  case  there  suggested  by  Gould,  J.,  of  a  squib  thrown  Into  a  ooach  full  of 
company."  To  the  same  siEset,  L4ttl6  Bodt  and  Fort  8mUh  Bg.  Co,  r.  Okapman,  9  Aik. 
468;  s.o.,4t  Am.  Bep.  ABO;  eontni,  Cairo  and  FHiesmiitiLOto.  ▼.  fitevsns,1SlBd.SI8; 
s.  o.,  as  Am.Bep.  141 


TxnsrxBSBB  Olub  dv  Hbmfhib  y.  Dwtbs. 

OlLaa.tfS:) 
SUUiOe^  '*  ntail  Uqmor  dMUr"— social  dub. 


A  todal  elnb,  orgmnlied  ander  statute,  maintaining  a  libmry,  R^^biV  mvfliMd 
entertainments,  furnishing  meals  for  its  members,  and  keeping  a  small  sto^ 
of  liqaors  for  their  exdosive  ose,  allbrding  no  profit  bat  pftrily  peid  for  by 
their  monthly  daes,  each  member  peying  lor  what  he  oses  as  it  is  taken,  is 
not  sabject  to  tax  as  a  retail  liqaor  dealer,  " as  other  merchants." 


B 


ILL  for  injunction  against  tax.     The  opinion  states  the 
The  bill  was  dismissed  below. 


U.  W*  MiUer  and  8.  P.  WaJkety  for  complainant. 
Lea,  attorney-general,  for  State. 

CooKB,  S.  J.  By  the  act  of  1875,  chapter  142,  section  1,  sub- 
sections 3  and  5,  it  is  provided  that  charters  may  be  granted  to  any 
association  of  indiyiduals  for  the  following  purposes  :  Sub-section  3. 
The  support  of  any  literary  or  scientific  undertaking,  as  a  college 
or  uniyersity,  with  powers  to  confer  degrees,  an  academy,  a  debating 
society,  lyceum,  the  establishment  of  a  library,  the  support  of  a 
historical  society,  the  promotion  of  painting,  music,  or  the  fine 
arts,  the  support  of  boards  of  trade  or  chambers  of  commerce,  or 
other  objects  of  like  nature.  And  by  sub-section  5.  The  mainten- 
ance of  clubs  for  social  enjoyment,  gymnastics  and  gymnasium  clubs. 

Under  these  proyisions  the  complainant  was  incorporated  for  the 
general  objects  as  stated  in  its  charter,  of  establishing  a  miscel- 
laneous library,  lyceum  and  art  gallery  in  connection  with  reading 
and  club  rooms  for  social  enjoyment ;  for  the  purpose  of  cultiyating 
literary,  scientific  and  aesthetic  learning  and  taste,  and  of  promoting 
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social  feeling  and  intercourse  generally  among  the  members  of  the 
corporation,  so  far  as  all  acts  for  the  accomplishment  of  these  ends 
may  or  can  be  authorized  under  the  legislation  of  the  laws  of 
Tennessee,  and  especially  under  sub-sections  3  and  5  of  section  1 
of  aboYe  recited  act. 

In  accordance  with  the  provisions  of  the  second  section  of  said 
act,  it  was  provided  in  said' charter,  section  6,  '^that  the  general 
welfare  of  society,  not  individual  profit,  is  the  object  for  which  this 
charter  is  to  be  granted,  and  hence  the  members  are  not  stock- 
holders in  the  legal  sense  of  the  term,  and  no  dividends  or  profits 
shall  be  divided  among  the  members.  The  members  may  at  any 
time  voluntarily  dissolve  the  corporation  by  a  conveyance  of  its 
assets  and  property  to  any  other  corporation  holding  a  charter  from 
the  State  for  purposes  not  of  individual  profits,  first  providing  for 
the  corporate  debts.  That  a  violation  of  any  of  the  provisions  of 
the  charter  shall  subject  the  corporation  to  dissolution  at  the  in- 
stance of  the  State.'' 

The  complainant,  the  Tennessee  Club,  was  organized  under  this 
charter  with  a  membership  of  200  persons,  each  of  whom,  by  the 
established  regulations  of  Wie  organization,  was  required  to  pay  an 
initiation  fee  of  $50,  besides  a  tax  upon  the  membership  of  $3  per 
month,  to  pay  the  current  expenses  of  keeping  up  the  club,  such  as 
rent  of  rooms,  servant's  hire,  periodicals,  etc.  One  of  its  leading 
features  being  musical  entertainments  by  amateurs,  at  which  the 
daughters  and  lady  friends  of  the  members  participate.  In  another 
sense  the  club  is  used  as  a  home  except  for  lodgings,  and  some  of 
its  members  spend  much  of  their  time  there  every  day.  No  one 
but  members  of  the  dub  have  admission  to  the  same  save  friends 
of  members,  living  and  residing  outside  of  Shelby  county.  Strangers 
from  a  distance  are  entertained  at  said  club  by  being  introduced 
there  by  the  members,  and  have  the  privilege  of  its  i*eadiug  room 
and  parlors.  The  leading  daily,  weekly  and  monthly  periodicals 
are  taken  and  kept  in  its  reading  room,  and  a  general  library  of 
books.  And  among  other  things  the  complainant  keeps  within  its 
club  a  small  stock  of  liquors,  wines  and  cigars,  which  are  dispensed 
to  its  members  at  a  price  fixed  by  a  governing  committee,  not  with 
a  view  however  of  making  any  profit,  which  is  expressly  forbidden 
by  the  sixth  clause  of  its  charter,  but  simply  for  the  accommodar- 
tion  and  convenience  of  its  members.  The  money  paid  for  re- 
freshments is  reinvested  by  the  secretary  of  the  club,  in  like  r:*- 
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freshments  used  and  consumed  by  its  members.  The  liqaors  and 
refreshments  are  in  the  oharge  and  costody  of  an  officer  and 
servants  of  the  club,  who  are  in  attendance  to  wait  on  its  members. 
The  sale  of  said  liquors  is  not  for  the  parpose  of  profit  as  before 
stated,  bat  merely  for  the  parpose  of  coyering  the  outlay  in  the 
purchase  thereof  by  the  corporation  and  the  expense  attending  upon 
the  keeping  and  serving  thereof  at  tfie  club  house.  Not  only  is 
there  no  profit  made  by  the  sale  of  liquors,  which  is  alone  to  its 
members,  but  a  portion  of  the  monthly  dues  and  initiation  fees  are 
appropriated  to  keeping  up  the  supply. 

This  mode  of  furnishing  refreshments  to  its  members  was  inter- 
rupted by  Captain  Dwyer,  who,  as  clerk  of  the  County  Court,  issued 
a  distress  warrant  against  the  complainant  for  $61,  under  a  claim 
that  said  amount  was  due  from  complainant  as  a  retail  liquor  dealer; 
said  sum  being  claimed  as  a  license  tax  as  such  for  three  months, 
and  placed  the  same  in  the  hands  of  respondent  Garvey,  a  constable, 
who  levied  it  upon  the  property  of  complainant ;  complainant 
wholly  denying  that  it  was  a  retail  liquor  dealer,  offered  however  in 
order  to  test  the  question  of  its  liability,  to  pay  said  sum  under  pro- 
test, and  tendered  the  money  and  demanded  a  receipt  therefor, 
showing  that  the  same  was  paid  under  protest;  but  said  clerk  re- 
fused to  receive  said  sum  demanded  in  the  distress  warrant  and 
costs  or  receipt  for  the  same  unless  the  complainant  would  take  the 
oath  and  give  the  bond  required  of  retail  liquor  dealers,  which 
complainant  declined  to  do,  and  filed  this  bill  to  enjoin  the  execu- 
tion of  said  distress  warrant,  and  to  enjoin  said  clerk  from  issuing 
any  more  distress  warrants  against  the  plaintiff,  or  seeking  in  any 
manner  to  hold  it  accountable  or  proceed  against  it  as  a  retaU 
liquor  dealer. 

An  injunction  was  granted,  but  the  chancellor  upon  motion  of 
respondent  dismissed  the  bill  for  want  of  equity  upon  its  face,  and 
the  complainant  has  appealed.  Any  question  as  to  the  juris- 
diction of  the  chancellor  to  grant  an  injunction  in  a  case  like  this, 
provided  complainant  is  not  liable  to  said  tax,  has  been  waived  by 
the  parties,  and  the  only  question  for  determination  is,  was  the 
complainant  a  retail  liquor  dealer  within  the  purview  and  meaning 
of  our  statute  upon  that  subject,  and  liable  to  be  distrained  for  said 
taxes  as  such  ? 

All  of  the  foregoing  facts,  as  well  as  a  specific  denial  that  the 
complainant  was  or  is  a  retail  liquor  dealer,  is  specifically  averred 
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and  Bet  forth  in  the  bill,  which  upon  a  motion  to  dismiss  are  taken 
as  trae«  Assuming  then  the  facts  to  be  just  as  stated,  do  they 
oonstitnte  the  complainant  a  retail  liquor  dealer  under  the  laws  of 
Tennessee  upon  that  subject  ? 

This  is  a  question  of  first  impression  in  Tennessee,  and  we  are  left 
to  determine  it  upon  general  principles. 

By  the  eighth  section  of  the  charter  of  the  complainant,  it  is  ex- 
pressly provided  ''that  the  means,  assets,  income  or  other  property 
of  the  corporation  shall  not  be  employed  directly  or  indirectly,  for 
any  other  purpose  whatever,  than  to  accomplish  the  legitimate  ob- 
jects of  its  creation,  and  by  no  implication  or  construction  shall  it 
possess  the  power  to  issue  notes  or  currency,  deal  in  currency,  notes 
or  coin,  buy  or  sell  products,  or  engage  in  any  kind  of  trading  opera- 
tion* •* 

By  the  act  of  1881,  chapter  149,  section  4,  retail  liquor  dealers 
shall  be  taxed  as  other  merchants,  and  in  addition  shall  pay  a  tax 
as  follows:  ''  Where  they  do  business  at  any  place  not  in  a  city  or 
town,  or  in  a  city  or  town  of  one  thousand  inhabitants  or  less,  $150 
per  annum;  in  a  city  or  town  of  more  than  one  thousand  inhabitants 
and  less  than  five  thousand,  $150  per  annum ;  in  a  city  or  town  of 
five  thousand  inhabitants  or  oyer,  $250,  quarterly  or  semi-annually 
in  the  same  proportion. '* 

Questions  very  similar  to  the  one  before  us  have  arisen  in  some 
of  the  other  States.  We  have  been  referred  to  an  Alabama  case, 
Martin  y.  3tai$i  59  Ala.  34,  where  the  agent  of  a  corporation  had. 
aold  liquor  to  its  members  under  circumstances  apparently  very 
similar  to  this  case,  as  appears  from  the  statement  furnished  us, 
and  was  indicted  under  a  statute  of  that  State  for  havings  old  spir- 
ituous liquors  without  a  license.  We  have  not  the  statute  before  us 
upon  which  the  indictment  in  that  case  was  predicated,  but  the 
question  seems  to  have  turned  entirely  upon  whether  or  not  the 
facts  of  that  transaction  constituted  a  sale,  and  it  was  held  that 
they  did,  and  the  conviction  was  sustained.  How  far  the  principle 
determined  in  that  case  is  involved  in  this  would  depend  very  much 
upon  the  terms  of  the  statute  under  which  the  defendant  there  was 
indicted. 

The  next  case  to  which  we  have  been  referred  as  sustaining  the 
action  of  the  chancellor  is  that  of  MarmotU  v.  State,  48  Ind.  21. 
That  was  also  an  indictment  upon  a  statute  of  Indiana  for  selling 
beer  on  Sunday.     The  facts  of  that  case  were  that  there  was  a  6er. 
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man  clab  in  Indianapolis,  which  met  on  Sunday  for  social  and 
political  purposes.  The  secretary,  by  order  of  the  dub,  on  each 
Saturday  purchased  a  keg  of  beer  which  was  sold  to  the  members 
of  the  club  only  and  the  court  held  that  this  was  a  sale  by  the 
club  to  its  members.  From  this  brief  statement  of  the  case  which 
has  been  furnished  us,  we  are  unable  to  see  whether  or  not  that 
case  is  an  authority  either  way  upon  the  question  in  this  case. 

We  have  been  idso  referred  to  the  case  of  Ricard  y.  P&ople,  79 
IlL  85.  That  was  an  indictment  against  the  defendant  who  claimed 
to  be  secretary  of  a  club,  for  selling  liquors  without  a  license.  The 
facts  of  that  case  were  that  the  defendant,  who  was  a  saloon 
keeper,  sought  to  eyade  the  law  by  a  pretended  sale  of  his  liquors  to 
his  customers  who  formed  themselyes  into  a  club  and  elected  him 
their  agent,  under  the  title  of  treasurer.  Persons  became  members 
by  purchasing  tickets,  which  entitled  them  to  a  certain  amount  of 
liquor,  estimated  according  to  the  price  of  drinks  and  the  amount 
paid,  etc.  It  was  thereby  held  by  the  court  that  the  whole  thing 
was  a  wise  device  to  eyade  the  law,  and  the  conyiction  was  sus- 
tained. 

A  similar  question,  in  some  respects,  to  the  one  now  under  con- 
sideration, aiose  in  Massachusetts.  There  several  persons  formed 
tiiemselves  into  a  club,  of  which  the  defendant  Smith  was  a  mem- 
ber. They  each  advanced  a  certain  sum  of  money  which  was  put 
into  a  common  fund,  the  defendant  was  chosen  agent  of  the  club, 
and  under  its  instructions  purchased  liquors  and  refreshments  for  the 
club.  The  fund  was  taken  by  the  defendant  and  invested  for  them, 
and  a  certain  number  of  checks  of  the  amount  of  five  cents  each, 
were  delivered  to  each  member  of  the  club  to  the  extent  of  the  money 
advanced  by  each;  these  checks  were  transferable  only  to  other  mem- 
bers of  the  club.  Upon  presentation  of  the  checks  by  a  member 
to  the  defendant,  he  would  deliver  to  such  member  the  liquor  of 
the  club  to  the  amount  of  the  check  presented.  After  the  distriba* 
tion  of  the  liquor  upon  all  the  checks  issued,  about  one-fifth  of  the 
original  purchase  remained,  which  the  defendant  as  such  agent, 
was  to  have  for  his  services  in  selling  and  for  the  use  of  his  room 
by  the  club. 

Upon  the  defendant  being  indicted  for  a  sale  to  one  of  the  mem- 
bers, it  was  held  that  these  facts  did  not  necessarily  and  as  a  matter 
of  law  constitute  a  sale  of  the  liquor  by  the  agent  to  the  members; 
but  that  it  was  a  fact  for  the  jury,  whether  this  arrangement  was 
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colorable  and  a  mere  eyasion  of  the  law  or  not  The  court  said  if 
the  liquors  really  belonged  to  the  members  of  the  club,  and  had 
been  preyiously  purchased  by  them  or  on  their  account,  of  some 
person  other  than  the  defendant,  and  if  he  merely  kept  the  liquors 
for  them  and  to  divide  among  them  according  to  some  previous 
anunged  system,  these  facts  would  not  justify  a  jury  in  finding 
that  the  defendant  kept  a  nuisance  for  the  illegal  keeping  and  sale 
of  intoxicating  liquors.    OommonweaUh  v.  Smithy  102  Mass.  144. 

In  the  case  of  8eim  v.  StaiSy  55  Md.  566  ;  s.  c,  39  Am.  Bep.  419, 
the  Supreme  Court  of  Maryland,  upon  a  case  almost  identical  in 
its  facts  with  the  one  now  under  consideration,  held  that  the  sale 
of  liquor  to  the  members  of  a  club  under  such  an  arrangement, 
did  not  constitute  a  sale  of  liquors  within  the  meaning  of  the 
statutes  of  that  State,  prohibiting  the  sale  of  spirituous  liquors. 

In  a  case  recently  decided  in  the  High  Court  of  Justice,  Queen's 
Bench  Division,  in  England,*  it  was  decided,  in  relation  to  a  club 
almost  identical  in  its  objects,  organization  and  mode  of  furnishing 
refreshments  to  its  members,  with  the  complainant  club,  that  the 
aale  of  liquor  by  a  club  to  its  members,  either  for  use  on  the 
premises  or  oil  of  them,  is  not  a  sale  within  the  meaning  of  a 
fltatnte  prohibiting  any  person  from  selling  by  retail  intoxicating 
liquors  without  a  license. 

We  incline  to  adopt  the  reasoning  of  the  cases  last  cited  as  more 
correct,  and  are  of  opinion  that  the  facts  stated  in  the  bill  do  not 
constitute  the  complainant  a  retail  liquor  dealer  within  the  meanii^g 
of  the  clause  of  the  act  of  1881,  above  quoted.  It  is  clear  from 
the  allegations  of  the  bill  that  the  liquors  kept  by  the  complainant 
was  not  kept  for  sale  to  the  public  or  as  a  traflBc,  nor  was  the  public 
admitted  to  its  rooms.  No  person  but  members  were  admitted 
except  strangers  who  live  outside  of  Shelby  county,  and  they  only 
upon  special  invitation  of  the  members,  and  they  are  not  permitted 
to  purchase  any  liquors  or  refreshments.  The  liquors  are  pur- 
chased out  of  the  common  fund  and  are  kept  for  the  exclusive  use 
of  the  members  of  the  club.  They  are  not  sold  for  or  at  a  profit, 
but  the  price  the  members  are  required  to  pay  for  them  is  regulated 
by  the  governing  committee,  is  less  than  the  original  cost  and  goes 
back  into  the  common  fund.  They  are  served  by  a  servant  of  the 
complainant,  who  is  employed  at  a  salary  and  has  no  interest  what- 
<ever  in  the  liquors  or  their  proceeds,  and  we  think  it  is  clear  from 

*  Qraf  ▼.  Svam^  8 Q.  B.  Div.  878 ;  92  Am.  L.  Beg.  (N.  8.)  99. 
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the  statements  of  the  bill,  that  the  mode  of  sale  as  it  is  termed,  to 
the  members  at  a  rate  fixed  by  the  governing  committee  of  the  clab, 
is  only  in  fact  an  equitable  and  conyenient  mode  of  distributing 
refreshments  to  its  members,  which  are  provided  by  the  club  for 
them  exclusively. 

It  cannot  be  controverted  but  that  the  complainant  would  have  a 
right  to  purchase  and  keep  liquors  at  its  club  rooms  for  the  use  of 
its  members,  and  to  distribute  them  among  them  in  any  method  it 
might  deem  proper,  and  to  raise  funds  for  the  purpose  of  replenish- 
ing by  assessments  upon  the  members,  and  the  mode  adopted  of 
the  form  of  a  sale  alone  to  its  members  of  such  a  quantity  for  so 
much  money  can  be  nothing  more  than  a  mode  adopted  of  assessing 
each  member  in  proportion  to  the  amount  he  consumes,  and  cannot 
be  distinguished  in  principle  from  that  adopted  in  one  of  the  cases 
referred  to,  of  issuing  checks  to  each  member,  which  entitles  him 
to  so  much  liquor  each,  according  to  the  amount  of  money  he 
contributes. 

We  think  moreover  that  it  was  not  the  purpose  of  the  legislature 
to  class  clubs  organized  and  conducted  aa  the  complainant,  as  retail 
liquor  dealers,  or  to  impose  a  tax  upon  them  by  the  provision  of 
the  act  above  cited.  It  will  be  remarked  that  it  provides  that  retail 
liquor  dealers  shall  be  taxed  as  other  merchants,  and  requires  an 
additional  tax  which  is  graded  in  amount  according  to  the  popula- 
tion of  the  town  or  city  in  which  such  retail  traffic  is  carried  on, 
thus  clearly  indicating  that  retailers  of  liquors  to  the  public  were 
contemplated  by  said  act. 

Again  the  provision,  that  retail  liquor  dealers  should  be  taxed  as 
other  merchants,  indicates  that  it  was  the  intention  of  the  legisla- 
ture to  impose  this  tax  upon  those  who  engaged  in  the  retailing  of 
liquors  as  a  business. 

In  the  case  of  State  v.  Smith,  5  Humph.  394,  this  court,  in  con- 
struing a  revenue  act,  held  that  to  constitute  a  merchant  in  the 
meaning  of  the  revenue  laws,  the  business  of  buying  and  selling 
should  be  the  pursuit  and  vocation  by  which  the  party  makes  his 
living.  In  that  case  the  preceptor  and  proprietor  of  an  extensive 
female  school  had  between  fifty  and  a  hundred  pupils  and  tutoresses 
boarding  with  him  and  members  of  his  family.  To  supply  these 
persohs  with  clothes,  books,  etc.,  he  kept  on  hand  a  supply  of  such 
articles  of  clothing  and  stationery  as  they  might  need,  and  fur- 
nished these  articles  not  with  a  view  of  profit,  but  to  accommodate 
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his  pupils  and  keep  up  his  schooL  He  sold  to  no  person  not  a 
member  of  his  family.  Held  that  he  was  not  a  merchant,  or  sub- 
ject to  be  taxed  as  such. 

Upon  the  whole  case,  as  made  by  the  bill,  we  conclude  that  the 
complainant  was  not  a  retail  liquor  dealer  within  the  meaning  of 
the  statute,  that  it  was  not  required  to  pay  said  tax  or  take  out  a 
license  as  such,  and  that  the  distress  warrant  was  wrongfully  issued 
and  leyied  upon  its  property  ;  and  that  the  chancellor's  decree,  dis- 
missing the  bill  for  want  of  equity  upon  its  face,  was  erroneous, 
and  will  be  reversed  and  the  cause  remanded  to  be  proceeded  in 
according  to  law  and  the  rules  of  that  court.  Bespondents  will 
pay  the  costs  of  the  cause  in  this  court. 

Ord0r  reversed,  and  eamee  remanded . 


SiOBY  Y.  Walkjol 

—  MjmpH^n  -<-"  meehofde  *' — pketeerapker* 

A  photograplMr  Is  not  a  "  meehaaio  "  witUn  the  sUtale  of  szempliaB  Craai 

exeention.* 

rr\HB  opinion  states  the  case. 

J<An  K.  ShiMe  and  J.  L.  Rogers,  for  Story, 

G.  W.  PieJM,  for  Walker. 

CooFSB,  J.  By  statute  :  '^  There  is  also  exempt  from  execution^ 
in  the  hands  of  mch  mechanic  in  the  State  who  is  engaged  in  the 
puTBuit  of  his  trade  or  occupation,  one  set  of  mechanics'  tools,  such 
as  are  usual  and  necessary  to  the  pursuit  of  his  trade.''  Walker 
having  reooyered  a  judgment  against  Story,  who  was  a  photographer, 
caosed  an  execution  thereon  to  be  levied  on  a  set  of  photographers' 
inatrnments  and  outfit,  the  property  of  Story,  consisting  of  a  pho- 
tographic tent  and  the  usual  tools  and  instruments  used  by  an  artist 

or  photographer  in  taking  pictures,  such  as  bins,  camera-box,  cam- 

^ ~ 

*flM  Orten  ▼.  Saifmond,  68  Tez.  80;  44  Am.  Biop.  80L 
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era-stand,  head-iest,  bath-holder,  etc.,  worth  less  than  $50  in  all. 
The  parties  made  up  an  agreed  case  in  writing,  setting  out  the  fore- 
going facts,  and  submitted  the  same  to  the  Circuit  Court  The 
Circuit  judge  held  that  the  articles  IcTied  on  were  not  exempt  from 
execution  under  the  statute,  and  Story  appealed  from  his  judgment. 
The  referees  haye  reported  in  faror  of  an  afBrmance. 

The  legislature  of  this  State  has  not  treated  photographers  as 
mechanics,  but  as  photographic  artists,  and  subjected  their  vocation 
to  a  priyilege  tax.  Rev.  Code,  §  553  a,  sub  sec  29,  and  subsequent 
statutes.  The  exemption  act  first  abore  quoted  exempted  also  "  to 
each  mechanic  who  is  the  head  of  a  family  $50  worth  of  lumber  or 
material. "  The  amount  of  this  exemption  has  since  been  increased 
to  $200  worth  of  lumber  or  material, ''  or  products  of  his  labor,  either 
in  a  finished  or  unfinished  state."  Act  of  1879,  chap.  59.  The 
words  of  the  statutes  of  exemptions  were  used,  and  intended  to  be 
understood  in  their  usual  and  popular  sense.  A  mechanic  engaged 
in  the  pursuit  of  his  trade  is  a  workman  employed  in  shaping  and 
uniting  materiaLs,  such  as  wood,  metal,  etc.,  into  some  kind  of 
structure,  machine  or  other  object  requiring  the  use  of  tools.  The 
tools  must  be  such  as  are  used  by  the  workman  to  shape  or  change 
the  surface  of  lumber  or  other  material,  or  create  an  object  by 
manual  labor.  Freeman  Ex.,  §  226.  The  photographer  is  an 
artist,  not  an  artisan,  who  takes  impressions  or  likenesses  of  things 
and  persons  on  prepared  plates  or  surfaces.  He  is  no  more  a  me- 
chanic than  the  painter,  who  by  means  of  his  pigments  ooTers  his 
canvas  with  the  glaring  images  of  natural  objects.  And  his  tent, 
bins,  camera-stand,  camera-box,  head-rest,  bath-holder,  etc.,  are  no 
more  tools  within  the  meaning  of  the  exemption  laws  than  the  tent, 
stool,  easel,  hand-rest,  brushes,  pigment-box  and  paints,  glaze, etc., 
of  the  painter.  The  exemption  was  not  intended  to  extend  to  these 
artists,  and  their  tools  of  trade. 

The  judgment  of  the  Circuit  Court  must  be  affirmed.  The  costs 
below  should  have  been  divided  under  the  Code,  §  3453.  But  the 
record  does  not  show  any  objection  to  the  judgment  rendered.  Un- 
der these  circumstances  we  think  that  the  entire  cost  of  the  cause 
should  now  be  equally  divided  between  the  parties. 

Judjfmmti  afirm§tL 
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HoDOB  y.  Stats. 

(ULB^ntn.) 

SMmU — '*  medlem  torture  or  mutSaUon  '* — trapping  trtopatdng  dog, 

Tlmpplng  a  timgmmAmg  uid  depradating  dog  is  not  "  needleaelj  tortnriiig  or 
maUIating,"  within  a  ftatate  against  crueltj  to  animals.    (See  note,  p.  810.) 

CONVIOTION  of  crnelty  to  animal&    The  opinion  states  the 
case. 


J.  0.  J.  WUKams,  for  Hodge. 

AUomm/'Ghmral  Lea,  for  State. 

CooKXy  S.  J.  The  plaintiff  in  error  was  indioted  and  conyicted 
under  the  act  of  1881,  chap.  169,  enacted  for  the  preyention  of 
crnelty  to  animals. 

The  first  section  of  said  act  is  as  follows  :  ''  If  any  person  shall 
orerdrivey  oyerload,  torture,  torment,  depriye  of  necessary  susten- 
ance, or  cruelly  heat,  or  needlessly  mutilate,  or  kill,  or  cause  or 
procure  to  be  oyerdriyen,  oyerloaded,  tortured,  tormented,  or  de- 
prired  of  necessary  sustenance,  or  to  be  cruelly  beaten,  or  needlessly 
mutilated  or  killed,  as  aforesaid,  any  liying  creature,  eyery  such 
offender  shall,  for  eyery  such  offense,  be  guilty  of  a  misdemeanor." 
And  by  the  13th  section  of  said  act,  the  words  "  torture,  torment 
or  cruelty  shall  be  held  to  include  eyery  act,  omission  or  neglect 
whereby  unjustifiable  physical  pain,  suffering  or  death  is  caused  or 
permitted,  *  *  but  nothing  in  this  act  shall  be  construed  as 
prohibiting  the  shooting  of  birds  for  human  food." 

The  indictment  charged  in  substance  that  the  defendant  unlaw- 
fully and  needlessly  mutilated  a  dog,  the  property  of  one  Ghtmer, 
by  setting  a  steel-trap  in  a  bucket  of  slop,  and  exposing  the  same, 
whereby  said  dog  was  caught  in  said  trap  by  the  tongue,  which  was 
torn  out,  and  great  pain  and  torture  unlawfully  and  needlessly  in- 
flicted upon  said  animaL 

The  proof  showed  that  the  defendant  had  been  for  some  time 
annoyed  by  a  dog,  or  some  other  animal,  inyading  his  premises  at 
nigh^  and  breaking  up  the  nests  of  his  hens,  sucking  the  eggs, 
disturbing  his  poultry,  etc.     That  he  suspected  a  dog  that  belonged 
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to  his  father  as  being  the  depredator^  but  that  he  had  no  suspi- 
cions against  this  dog  of  the  prosecutor,  who  lived  about  a  quarter 
of  a  mile  distant  from  him.  That  these  depredations  continuing, 
he  borrowed  a  steel-trap,  and  set  it  in  a  bucket  of  slop,  placed  it  in 
his  garden,  and  tied  the  trap  with  a  cord  to  a  post  of  the  fence, 
that  he  did  so  expecting  to  catch  the  dog  belonging  to  his  father. 
That  during  the  night  the  prosecutor's  dog  was  caught  in  the  trap 
by  the  tongue,  which,  or  a  part  of  it,  wad  torn  out,  and  was  found 
lying  by  the  trap.  That  the  dog  is  mutilated  thereby,  and  unable 
to  eat  without  great  waste  of  his  food,  cannot  bark  as  formerly,  is 
very  poor,  and  yery  much  injured;  and  that  he  was  a  very  valuable 
dog.    So  says  the  prosecutor. 

The  testimony  further  showed  that  this  valuable  dog  was  in  the 
habit  of  running  about  at  night,  and  invading  and  depredating  upon 
the  premises,  of  persons  living  in  the  neighborhood.  That  he  had 
been  repeatedly  seen  at  night  around  the  houses  upon  the  premises  of 
persons  living  at  the  distance  of  a  mile  or  more  from  the  prosecu- 
tor, and  that  he  raised  disturbances  on  their  premises  by  fighting 
the  dogs  belonging  to  them. 

He  was  a  large  dog,  and  one  witness  states  that  he  shot  at  him 
or  toward  him  one  night  for  the  purpose  of  scaring  him  away. 
Another  witness  states  that  upon  one  night,  when  he  saw  this  dog 
about  his  premises,  a  turkey-hen  which  he  had  setting  had  her 
nest  broken  up,  and  the  eggs  were  gone  next  morning.  The  testi- 
mony ftiUy  showed  that  this  dog  had  a  bad  character  for  prowling 
about  through  the  neighborhood  at  night. 

His  honor  the  trial  judge,  after  instructing  the  jury  that  ''tear- 
ing out  the  tongue  of  an  animal  needlessly,  that  is  without  neces- 
sity, or  unnecessarily  causing  it  to  be  done,  would  amount  to  such 
torture  and  needless  mutilation  of  the  animal  as  are  prohibited  by 
the  statute,'^  further  instructed  them  that  ''  if  a  party  set  a  trap  or 
other  instrument,  though  it  may  be  to  take  some  particular  dog  or 
other  animal,  and  so  bait  it  as  to  be  likely  to  lure  and  draw  other 
dogs  or  animals  into  danger  of  the  trap,  and  some  other  dog  or 
animal  should  thereby  be  lured  or  drawn,  and  be  injured  by  the 
trap  or  other  instrument,  these  are  ciroumstances  that  the  jury  may 
look  to  in  connection  with  all  the  evidence  in  the  case  to  determine 
whether  the  injury  to  the  animal  wad  needlessly  caused  or  not. 
We  do  not  think  this  was  a  sufficiently  full  6r  cbrrect  exposition  of 
the  law  as  applicable  to  the  facts  disclosed  by  this  record.    The 
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testimony  showed  that  the  premises  of  the  defendant  had  been 
nightly  invaded  for  a  considerable  length  of  time,  his  poultry  dis- 
turbed and  their  nests  destroyed  by  some  animal  he  supposed  to  be 
a  dog,  and  that  for  the  purpose  of  capturing  it  he  set  the  trap  in 
the  manner  above  stated  in  his  own  garden,  upon  his  own  premi- 
ses.    There  can  be  no  doubt  we  think  that  in  doing  so  his  object 
was,  by  catching  the  animal,  to  protect  his  property  and  relieve  his 
premises  from  these  depredations,  and  not  for  the  purpose  of  in- 
flicting needless  torture  upon  the  animal     There  was  no  testimony 
going  to  show  that  the  slop  used  by  the  defendant  was  such  as  was 
calculated  or  likely  to  lure  dogs  or  other  animals  away  from  the 
preniises  where  they  belonged  on  to  his  premises  or  within  his  in- 
cloeures.     That  this  dog  was  the  animal  that  had  been  making  these 
nightly    incursions    and  depredations  upon   these   premises  can 
scarcely  admit  of  a  doubt    The  defendant  had  a  right  to  protect 
his  premises  against  such  invasions,  and  to  adopt  such  means  as 
were  necessary  for  that  purpose.    And  if  a  night-prowling  dog,  in 
the  habit  of  invading  premises  and  breaking  up  hen's  nests  and  suck- 
ing the  eggs,  while  so  transgressing  is  caught  in  a  steel  trap,  though 
set  by  the  owner  for  that  purpose,  and  thus  suffers  pain  or  mutila- 
tion, we  are  not  prepared  to  say  that  it  would  be  needless  torture 
or  mutilation  within  the  meaning  of  the  statute.    A  literal  con- 
struction of  this  act  would  seem  to  indicate  that  no  one  is  permitted 
to  kiU  or  wound  any  living  creature  however  noxious,  even  a  black- 
bird or  a  crow,  or  a  skunk  or  a  serpent,  unless  under  some  neces- 
sity, without  being  guilty  of  a  penal  offense.     We  do  not  under- 
stand sach  to  be  the  meaning  of  this  act.     Whilst  its  object  was  to 
prevent  cruelty  to  animals,  and  it  was  intended  as  a  humane  pro- 
yision  for  their  protection,  it  was  not  intended  to  deprive  a  man  of 
the  right  to  protect  himself,  his  premises  and  property  against  the 
intrusions  of  worthless,  mischievous  or  vicious  animals,  by  such 
means  as  are  reasonably  necessary  for  that  purpose.     The  object  of 
the  statute  was  to  protect  animals  from  willful  or  wanton  abuse, 
neglect  or  cruel  treatment,  and  not  from  the  incidental  pain  or  suf- 
fering that  may  be  casually  or  incidentally  inflicted  by  the  use  of 
lawful  means  of  protection  against  them. 

The  defendant  had  the  right  to  protect  his  premises  against  the 
depredations  of  mischievous  dogs,  and  to  use  such  means  as  were 
reasonably  necessary  for  that  purpose,  and  if  the  dog  of  the  prose- 
cutor, the  identity  of  which  was  unknown  to  the  defendant,  wa» 
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m  the  habit  of  committing  these  depredations,  he  had  a  right  if  it 
was  necessary  to  prevent  them  to  set  a  steel  trap  for  the  purpose  of 
capturing  him,  and  if  while  committing  these  nightly  depredations, 
not  being  allured  upon  the  premises,  by  a  bait,  it  was  thus  caught 
and  mutilated,  it  would  not  be  needless  torture  or  mutilation  within 
the  meaning  of  this  statute,  and  the  jury  should  have  been  so  in- 
structed. Upon  the  facts  of  this  case  as  they  appear  in  the  record, 
even  upon  a  full  and  correct  charge,  we  would  not  be  satisfied  to 
permit  this  conviction  to  stand. 
The  judgment  of  the  court  below  will  be  reversed  and  a  new  trial 

granted. 

If  mo  trial  granted. 

Non  Wi  TBI  BfowMt.—  Bee  21k>iii|)iKm  y.  fltatei  91  Ala.  106 ;  a.  o^  4S  Am.  Bep.  lOL 
In  Dooto  ▼.  StaU^  IS  Tex.  C(.  App.  11,  on  a  trial  for  waatonly  kilUng  a  hone  it  was  In 
proof  that  the  animal  wee  a  bad  feDoe-breeker,  and  there  waa  evldeooe  tendliiff  to  ahofw 
that  he  waa  not  ahot  from  wantonneaa,  but  to  preTent  the  deatruotlon  of  dcf endant'a  crop. 
Held,  that  to  ooonterrall  the  preanmptkm  of  Innooenoe  and  warrant  a  oonvletlon,  tt  waa 
InonmbentontheStatetoproTe  that  the  def endant*a  crop  waa  not  prupeiiy  protected 
againat  live  atodk. 

In  Jjott  V.  SUiAty  9  Tex.  Ct.  App.  906,  an  indictment  for  wiUfuUy  wounding  a  ho(,  the 
court  aald  :  "  We  think  howcTer  that  the  court  erred  in  refuaing  to  permit  the  defendant 
to  ahow  hy  the  witneaa  Beevea  ^  that  the  hog  waa  in  the  habit,  and  had  for  a  considerable 
length  of  time,  been  in  the  habit  of  treapaaaing  npon  defendant'a  property,  in  and  about 
hia  mill  and  pramiaea,  deatroylng  the  aame  and  greatly  annojrlng  and  damaging  defend- 
ant ; '  and  that  asaoon  as  defendant  killed  the  hog  he  immediately  aent  the  valne  of  it  In 
money  to  the  owner,  and  paid  him  for  it.  Tliia  eridenoe  ahould  hare  gone  to  the  Juiy 
that  they  might  hare  conaldered  it  in  determining  whether  the  killing  waa  willfully  and 
wantonly  done,  without  ezonae,  and  under  drcumatancea  erincing  a  lawleaa  apirit,  or 
whether  under  the  dronmatancea  auch  facta  negatlTed  auch  promptinga,  motlvea,  and 
wantonneaa.   Branch  ▼.  5Cat6,  41  Tex.  692 ;  J<mt9  ▼.  Stal€t  8  Tex.  Ct.  App.  998.** 

The  malice  which  la  an  eaaenMal  ingredient  in  the  offenae  of  malidoua  miaciilaf ,  or 
wounding  of  animala,  muat  be  agalnat  theowner  of  the  animal,  and  notagainat  the  animal 
-itaelf.  Aad  mlthoogh  audi  malice  will  be  pieaumed  where  there  are  no  drcumatancea  to 
repd  audi  praaumptlon,  yet  if  there  be  auch  drcumatancea,  aa  If  the  injury  be  done  whilat 
theaiiimal  la  treapaaaing  in  the  Held  and  dastrojing  the  crop  of  the  aoonead,  ezpreaa 
maUce  muat  be  proved ;  and  thla  though  the  fence  around  the  field  benot  audi  aa  the  etat- 
ute  raquirea.    ChappeB.  ▼.  StalU^  86  Ark.  8i5. 

In  a  penal  atatute  the  worda,  **  willful,*'  **  wanton,**  mean  with  erillntant  or  legal  BBalioe. 
ThamoM  y.  State,  14  Tex.  Ct.  App.  900.  The  reporter  thua  atatea  the  caae:  ^  Defendant, 
who  ownaewea  upon  the  range^  detected  a  party  of  ronatabout  rama  tupping  ttie  ewea  In 
the  middle  of  aummer,  reckleaa  of  the  fearful  riaka  to  whidi  auch  unaeaaonable  gaOantriea 
subjected  the  ewea  and  their  ofEBpring.  DriTlng  the  rama  away  proving  futile,  and  thdr 
owners  bdng  undiaooverable,  the  defendant  conaulted  hIa  neighbors  and  was  advised  to 
kill  the  rama,  and  aoon  afterward  thdr  caroaaea  were  found  near  hIa  camp.  Held,  thai 
on  thla  atate  of  proof  the  jury  ahould  have  been  Inatructed  that  the  killing  of  the  rama  waa 
not  willful  or  wanton  within  the  meaning  of  the  law,  if  done  in  the  neoeanry  protection 
of  proper^  of  the  alayer  after  he  had  ineffectually  need  ordinary  care  to  protect  hIa  prop> 
eriy.*'  And  the  court  obaerved:  **  We  think  it  pretty  dearly  appeara  from  the  evidence 
that  the  defendant  killed  the  aheep,  but  that  he  killed  them  In  def enae  of  hia  own  aheep — 
in  the  protection  of  his  own  property.  He  had  a  flock  of  sixteen  hundred  ewea  herded 
upon  the  range  In  the  month  of  July.  Theae  aheep  charged  to  have  bean  killed  were 
*  bucka,*  and  got  vrith  hla  ewea  and  were  getting  them  with  lamba.   According  to  the  evi- 
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of  ttzperw  In  sheep  nteiiig,  the  lambe  begotten  at  that  season  of  the  year  would  be 
bom  In  the  winter,  and  forty^nine  oot  of  every  fifty  of  the  ewes  thus  having  lambs,  and  all 
tfhff.ln"*Vr  would  die.  Defeadant*s  flock  of  ewes  were  therefore  in  Immioent  danger  of  being 
otWrly  destroyed  by  the  untimely  ravages  of  these  wandering  'bucks/  Defssdant  saw  and 
nndentood  the  situation,  and  he  time  and  again  drove  the  bucks  away  from  his  ewes,  but 
tbf«y  being  ignorant,  doubtless,  or  at  least  careless  of  the  fatal  injury  they  were  inflicting 
vpon  the  ewes,  would  return  to  the  flock  as  often  as  they  were  separated  from  it.  De- 
fendant made  diligent  inquiry  to  ascertain  the  owner  of  these  roving  bucks,  but  he  could 
no(  be  found.  He  then  asked  the  advice  of  neighbors  as  to  what  he  should  do  to  protect 
his  ewes,  and  was  advised  to  kill  the  bucks,  which  advice  he  probably  followed,  for  their 
dead  bodies  were  soon  afterward  found  near  the  defendant's  camp.  Now  under  these  olr- 
onmaiaiioes  did  the  defeodant  commit  a  cirime  in  killing  the  bucks?  Did  he  kill  them 
winfully  or  wantonly  ?  Of  course  he  killed  them  intentionally,  but  It  is  not  every  inten* 
tjonal  act  that  is  a  vdllful  or  wanton  act.  When  used  in  a  penal  statute  the  word  '  willful  * 
means  more  than  it  does  in  common  parlance.  It  means  with  evil  intent  or  legal  malice. 
or  without  reasonable  Kround  for  believing  the  act  to  be  lawful.  State  ▼.  Preston ,  M  Wls- 
«lS:Sea<«T.  narl;,29N.J.L.96;  Sammp ▼.  ZYilier,  Brayt.  (Yt.) OS ;  1  Abb.  (U. &)  108.  In 
common  parlance  it  is  used  in  the  sense  of  intentional,  as  distinguished  from  aoddental  or 
involuntaiy.  To  make  the  killing  of  the  sheep  therefore  a  willful  act,  it  must  have  been 
committed  with  an  evil  intent,  with  legal  malice,  and  without  legal  Justiflcatlon.  To  make 
tbe  killing  a  wanton  act  it  must  have  been  committed  regardless  of  the  rights  of  the  owner 
of  the  sheep,  in  reckless  q>ort,  or  under  such  drcumstances  as  evinced  a  wicked  or  mis. 
cfalevous  intent,  and  wltboat  excuse.   Jonee  v.  State,  8  Tex.  Gt.  App.  2S8.  ** 

State  V.  Preaton,  aupra^  was  an  action  to  recover  a  penalty  for  the  MHUftU  obstraction 
of  a  highway.    The  court  (Dckok,  C.  J.),  said  (pp.  883-5) : 

^  The  principal  qnestion  to  be  considered  in  the  case  is  as  to  the  meaning  and  effect  of 
the  word  *  willfully '  above  used,  and  arises  upon  an  offer  of  proof  made  by  the  defends 
ant  on  the  trial,  which  was  rejected  by  the  court.  Having  shown  by  the  witness,  one  of 
the  supervisors,  that  an  application  was  made  to  the  supervisors  to  take  up  the  road  in 
q[uestlon,  the  defendant  then  offered  to  prove  by  him,  *  that  the  supervisors  of  the  town 
of  Koehkonong,  in  the  year  1871,  and  prior  to  the  alleged  act  of  the  defendant  in  obstructing 
this  road,  upon  proper  applloatlon  made  to  them  to  take  up  and  discontinue  the  same 
upon  due  notice  given,  met  to  decide  such  application,  viewed  the  premises  In  question. 
and  determined  that  there  was  no  highway  there,  and  so  informed  the  defendant,  and 
instructed  him  to  place  the  fence  where  he  did.'  The  offer  was  objected  to  by  the  plaint- 
iff, and  rejected  by  the  court;  and  exception  was  taken  by  the  defendant. 

**  The  qnestion  thus  presented  ml|^t  have  beisn  considered  in  other  oases  which  have 
come  before  this  court,  and  particularly  in  State  v.  Hayden,  82  Wis.  688,  but  as  the  point 
has  never  been  taken,  it  has  not  hitherto  been  considered  or  decided.  It  is  still  an  open 
quflsitton,  and  Is  now  to  be  determined  for  the  first  time. 

**  For  the  plaintiff  it  Is  contended  that  the  term  willfully,  as  here  used,  signifies  no  more 
tlMUi  vohintarfly  or  purposely  —  thus  distlngnlshing  the  act  of  obstructing  made  penal, 
from  one  which  may  be  said  to  have  been  accidental,  which  last  alone  it  was  the  design 
off  the  statute  not  to  punish.  The  word  willfully,  as  used  to  denote  the  intent  with  which 
an  act  is  done,  to  undoubtedly  susceptible  of  different  shades  of  meaning  or  degrees  of 
intensity  acoording  to  the  context  and  evident  purpose  of  the  writer.  It  is  sometimes  so 
modified  and  reduced  as  to  mean  little  more  than  plain  intentionally,  or  designedly. 
Soch  la  not  however  Its  ordinary  signification  when^  used  in  criminal  law  and  penal  stat- 
utes. It  is  there  most  frequently  understood,  not  in  so  mild  a  sense,  but  as  conveying 
the  Idea  of  legal  maUoe  in  greater  or  less  degree,  that  Is,  as  implying  an  evil  intent  with- 
out Josttflable  excuse.  1  Bishop  on  Criminal  Law .  1 421,  Thus  in  State  v.  Abram,  10  Ala. 
1HB,  where  the  mutilation,  by  a  slave,  of  any  of  the  members  of  a  white  person,  when 
'  wtDfuny  *  committed,  was  declared  by  the  statute  to  be  mayhem,  and  so  punishable,  it 
was  hdd  that  a  mutilation  could  not  be  regarded  as  willfully  done,  unless  under  the  cir- 
cumstances it  could  be  considered  as  having  been  wantonly  done,  when  it  would  be 
deemed  willful  within  the  meaning  of  the  act.  The  court  say  '  that  it  was  not  intended 
by  tbe  term  willful  to  exclude  those  acts  only  which  were  purely  accidental,  and  without 
blameof  any  kind.'    In  JIfclfantis  v.  State^  38  Ala.  S85,  speaking  of  the  word  willful 
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u  employedin  atetntoiy  murder,  the oourt  m^^  :  * Wlltfkil  is  not  tlie  ^fnooym  of  voliim* 
tary .  In  truth  they  expreoi  no  idea  whioh  is  oommon  to  both.  The  Conner  Is  a  word  oC 
much  greater  strength  than  the  latter.  WUlfol  in  this  oonnectlon  denotes  govened  by 
the  will ;  wMMUt  yielding  to  reason ;  obstinate ;  perrerse;  Inllszlble.  Vohmtary*  fai  this 
oonneotlon,  means  wUUng ;  noting  with  wlUlngness.  It  Is  the  antithesis  of  InvolantBiar.* 
And  see  siso  Harrimm  v.  State,  87  Ala.  IM,  where  the  word  wlllftil,  employed  In  a  statute 
Imposing  a  penalty  for  the  dlstorbanoe  of  rellgtoos  worship,  was  understood  in  a  milder 


••  And  in  0&mmomo9aUh  ▼.  Knuiandt  %  Pick.  906,  800,  indictment  under  the  statute 
against  blaaphemy.  Chief  Justice  Sbaw  says  :  *  The  rtatute  makes  It  penal  wUlftilly  to 
blaspheme  the  holy  name  of  Qod,  etc.  The  word  wllUtally,  In  the  ordlnarj  ssnse  In 
whi^  It  Is  used  In  statutes,  means  not  merely  yoluntarlly,  but  with  a  bad  pui'posa,  and 
In  this  statute  must  be  construed  to  Imply  an  intended  design  to  calumniate  and  dlsparsge 
the  Supreme  Being,  and  to  deslioj  the  Teneratlon  due  to  Him.* 

"  In  CommonweaUhr.  Bradford,  9  Meto.  968,  where  the  defendant  was  Indicted  on  the  statp 
ute  for  willfully  giving  in  a  Tote  at  an  election,  knowing  himself  not  to  be  a  quallfled  Toter, 
It  was  held  that  OTldenoe  that  he  had  consulted  counsel  as  to  his  right  to  vote,  and  sub- 
mitted to  them  the  facts  of  his  esse,  and  was  advised  by  them  that  he  had  the  ifght,  was 
admlaslbie  In  his  favor  as  tending  to  show  that  he  did  not  know  that  he  was  not  a  quali- 
fied voter. 

**  But  the  fullest  and  most  satlsfactoiy  discussion  we  have  found  In  any  case  Isin  CTinfCed 
fitotetv.  Three  IkMroad  Can^  1  Abbott's  U.  &  Bep.106,  which  arose  In  the  District  Oonit 
of  the  United  States  for  the  northern  district  of  New  York.  The  question  there  was  as 
to  the  proof  necesnry  to  authorise  a  conviction  under  a  penal  statute  of  the  United 
States  prescribing  a  punishment  for  '  willfully  *  removing  an  olBclal  seal  from  property 
which  had  been  sealed  up  by  offloers  of  the  customs ;  and  the  court  decided  that  It  must 
appear  that  the  party  not  only  Intended  to  remove  the  seal,  but  that  he  had  at  the  time  a 
knowledge  of  Its  character.  One  who  removed  such  a  seal  In  ignorance  of  Its  character, 
and  In  the  honest  execution  of  a  supposed  duty  In  the  care  and  transportation  of  the 
property,  was  held  not  liable  to  punishment  under  the  statute,  for  the  reason  that  he 
could  not  be  deemed  to  have  acted  willfully.  Speaking  of  the  words  knowingly,  wUlfkilly 
and  maliciously,  as  used  in  criminal  and  penal  statutes,  the  court  says :  *  The  flrst  of 
these  words  does  not,  in  oommon  pariance,  or  In  legal  construction,  nenewsrfly  and  per  m 
Imply  a  wicked  puipose  or  perverM  disposition,  or  indeed  any  evil  or  improper  motive, 
intent  or  feeling ;  but  the  second  Is  ordinarily  used  in  a  bad  sense  to  express  ■«"**»»^«i^ 
of  that  kind,  or  to  characterise  an  act  done  wantonly,  or  one  which  a  man  oC 
•kDOwledge  and  ability  must  know  to  be  contrary  to  his  duty.'  ** 


Dawsok  v.  Holt. 

(11  Lea,  568.) 

Libel —rat/fflcaUan. 


D.  and  C.  glgned  a  written  oommanication  to  a  newspaper,  Ubelling  the  dtar- 
acter  of  H.,  and  intrusted  it  to  L.  for  pablication.  L.  carried  it  to  a  oorre. 
spondent  of  the  newspaper,  who  re-wrote  it,  catting  it  down,  and  signed  the 
names  of  D.  and  C.  without  direct  authority  from  them.  It  was  pnbliahed 
as  thus  re-written  and  signed.  D.  and  0.  aaw  the  pablication  and  did  not 
disavow  it,  and  D.  refused  to  disavow  it,  to  a  person  sent  to  him  by  H.  on 
the  sabject,  and  said  he  had  signed  it  HM,  that  a  finding  against  D.  and 
G.  in  an  action  for  libel  by  H.  would  be  affirmed  as  to  D.  and  reversed  as  to  G. 


8BPTBMBBB  TERM,  1883.  313 


Dawion  ▼.  Holt. 


LIBBL.     The  opmion  states  the  case.    The  plaintiff  had  jodg- 
meat  bekyw. 

W.  J.  Me8w0m  and  G.  W.  Piekls,  for  Dawson, 
W*  W*  Langkome  and  H.  H.  IngersoU,  for  Holt. 

OoOFBB,  J.  Holt  sned  Dmry  Dawson,  W.  H.  Oampbell  and 
■ereral  other  persons  for  libeL  The  judge,  who  tried  the  canse 
without  a  juiy,  found  in  fayor  of  the  other  defendants,  but  ren« 
dered  a  judgment  against  Dawson  and  Campbell,  from  which  thej 
appealed  in  error. 

Hol^  having  had  a  lawsuit  with  one  Livingston,  undertook  to 
denounce  him  in  a  publication  in  the  county  paper,  signed  with  his 
initials.  Thereupon  Dawson,  Campbell  and  others  signed  a  written 
communication  to  the  same  newspaper  sustaining  the  character  of 
Livingston  and  denouncing  that  of  Holt,  stating,  among  other 
things,  that  Holt  was  a  pest  or  troublesome  feUow  to  his  neighbors, 
and  that  there  was  evidence  on  file  that  he  had  tried  to  hire  a  negro 
to  swear  falsely.  This  paper  was  intrusted  to  Livingston  for  pub- 
lication. He  carried  it  to  a  correspondent  of  the  newspaper,  who 
said  it  was  too  long,  rewrote  it,  and  signed  the  names  of  the  ap- 
pellants and  others,  without  direct  authority  from  them,  to  the 
new  draft.  The  writing  thus  prepared  and  signed  was  published 
in  the  newspaper.  It  stated,  among  other  things,  that  the  signers 
knew  Holt  to  be  ^' a  man  of  corrupt  principle,  noted  for  meanness 
and  villainy,  and  has  ever  been  a  pest  in  our  community.  He  has 
no  regard  for  his  word,  and  there  is  now  overwhelming  evidence 
on  file  in  the  clerk's  office  clearly  establishing  his  guilt  of  suborna- 
tion of  peijury.''  The  action  was  for  the  libel  in  the  printed 
article,  setting  the  article  out  in  hae  verba.  There  is  no  proof  to 
show  the  contents  of  the  document  actually  signed  by  the  defend- 
ants, except  to  the  extent  above  stated,  so  far  as  it  related  to  Holt. 
The  document  was  not  produced,  although  notice  to  produce  it 
aeems  to  have  been  served  at  least  upon  the  defendant  Dawson. 
The  proof  shows  that  both  of  the  defendants  saw  the  publication 
shortly  after  it  was  made,  and  that  neither  of  them  ever  disavowed 
the  publication  to  Holt  or  by  counter  publication,  and  there  is 
proof  tending  to  show  that  Dawson  refused  to  disavow  it  to  a  person 
sent  by  Holt  to  see  him  on  the  subject,  and  said  he  had  signed  it 

''The  court  holds,''  says  his  honor  the  trial  judge,  in  the  bill  of 
Vol-  XLVII— 40 
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exceptions,  ''  that  defendants  Dmry  Dawson  and  W.  H.  Campbell 
are  responsible  for  the  published  libel,  not  by  reason  of  anyprevioas 
direction  oranthority  to  publish  that  particular  article,  but  by  their 
subsequent  assent,  and  ratification  of  the  assumed  authority  from 
them  to  do  so,  resulting  from  their  acquiescence  and  failure  to  dis- 
aTow  the  act  of  publication  in  their  name  within  a  reasonable  time 
after  knowledge  of  the  facts.  Under  the  circumstances  it  was  their 
legal  duty  to  have  promptly  disavowed  the  publication ;  and  this 
disavowal  should  have  been  to  the  plaintiff,  and  in  such  manner  as 
to  repair  the  injury  so  far  as  they  reasonably  could.  Mere  state- 
ments to  other  persons  than  the  plaintiff,  in  casual  conversations 
about  the  matter,  that  the  published  paper  was  not  the  same,  or 
any  thing  like  the  paper  they  signed  for  publication,  did  not  fill 
the  measure  of  their  legal  duty  to  the  plaintiff/' 

Treating  the  article  sued  on  as  neither  signed  by  the  defendants, 
nor  published  by  their  authority,  his  honor  states  the  law  to  be  that 
they  might  ratify  the  use  of  their  names  in  the  signing  and  publi- 
cation by  their  subsequent  conduct,  and  that  they  did  in  fact  ratify 
it  by  their  assent  thereto,  and  failure  to  disavow  the  act  within  a 
reasonable  time  after  knowledge  of  the  fact.  And  he  distinctly 
says  that  the  disavowal  should  have  been  made,  under  the  circum- 
stances, to  the  plaintiff,  and  in  such  manner  as  to  repair  the  injury 
so  far  as  they  could.  The  counsel  of  the  s^pellants  insists  that 
there  can  be  no  ratification  of  a  previously  unauthorized  tort,  and 
that  the  failure  to  disavow  in  the  mode  stated  would  not  in  law  be 
a  ratification. 

If  his  honor  meant  to  lay  it  down  as  a  general  proposition  of  law 
that  every  person  whose  name  is  used  without  authority  in  the 
publication  of  a  libellous  article  in  a  newspaper,  ratifies  the  act  by 
failing  to  disavow  it  to  the  party  injured  in  a  reasonable  time  after 
knowledge  of  the  fact,  we  think  he  was  clearly  in  error.  We  know 
of  no  principle  of  law  which  imposes  upon  an  innocent  person, 
whose  name  may  have  been  thus  used,  the  duty  of  prompt  diligence 
in  disavowing  the  act  to  the  injured  party,  under  the  penalty,  in 
case  of  failure,  of  being  held  to  be  the  guilty  party.  A  denial  of  the 
act  on  all  proper  occasions,  or  a  public  disavowal  in  the  same  news- 
paper, or  in  some  other  mode,  would  be  suflScient  to  protect  an  in- 
nocent party.  His  honor,  no  doubt,  intended  to  confine  his  law  to 
the  particular  case  before  him,  where  the  defendants  had  signed  a 
writing  for  publication  of  which  the  article  published  was  a  conden- 
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sation  and  material  modification^  and  where  one  of  the  defendants^ 
when  approached  by  an  agent  of  the  injured  party^  had  refused  to 
make  any  concession,  and  asserted  that  he  ooald  proye  more 
than  he  had  pat  his  name  to.  But  even  in  such  a  case  the  charge 
of  the  law  is  too  broad.  Mere  silence,  and  a  failure  to  disavow  the 
act  to  the  plaintiff,  would  not,  under  the  circumstances,  amount  to 
a  ratification  as  a  matter  of  law.  They  would,  at  most,  be  f a<;ts 
from  which  in  connection  with  the  other  facts  and  circumstances 
an  actual  ratification  might  be  found.  A  tort  committed  without 
positive  previous  authority  may  be  ratified,  and  especially  if  the 
tort  be  a  libellous  publication  in  one  form,  which  the  party  had  au- 
thorized to  be  published  in  another  form.  Byran  v.  McChiire,  3 
Head,  530.  And  there  can  certainly  be  no  reason  why  a  person 
may  not  adopt  or  ratify  a  previously  unauthorized  signature  of  his 
name  to  a  libellous  instrument,  as  well  as  a  previously  unauthorized 
signature  to  any  other  written  instrument.  If  his  honor,  the  trial 
judge,  upon  a  general  finding  against  the  appellant,  had  announced 
as  the  law  by  which  he  had  been  guided,  that  there  might  be  a  rati- 
fication of  a  libellous  publication  purporting  to  be  signed  by  him, 
and  that  the  fact  that  the  party  had  authorized  the  publication 
of  a  similar  article  from  which  the  actual  publication  had  been  con- 
densed, and  had  failed  to  disavow  it,  might  be  looked  to,  in  con- 
nection with  the  other  facts  and  circumstances,  to  determine 
whether  there  had  been  a  ratification,  his  finding  would  have  been 
as  condusive  as  that  of  a  jury,  and  would  have  been  warranted  by 
the  facts. 

The  difficulty  in  this  case  is,  that  although  we  may  treat  the  judg- 
ment below  as  a  general  finding  of  the  facts  against  the  defendant, 
the  trial  judge  has  not  limited  his  statement  in  the  bill  of  excep- 
tions to  the  principles  of  law  which  guided  him,  but  has  interpo- 
lated certain  findings  of  fact.  He  finds,  he  says,  that  the  defend- 
aikfcs  Dawson  and  Campbell  had  signed  for  publication  in  the  news- 
paper an  article  in  writing  vindicating  the  character  of  Livingston; 
that  this  article  was  not  in  fact  published,  and  that  its  exact  pur- 
port was  not  shown ;  that  this  article  was  rewritten,  reduced  in 
length,  ^'  and  perhaps  materially  modified,  the  names  of  defend- 
ants signed  thereto  without  authority,  and  thus  published."  These 
two  defendants,  he  adds,  did  not  in  the  first  instance  authorize  the 
publication  made,  but  did  sign  for  publication  a  different  paper, 
''  the  contents  of  which  are  not  shown."  There  is  some  warrant,  from 
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these  fltatements^  in  the  positiou  of  the  oounsel  of  the  appellants 
that  the  trial  judge  did  not  find  any  previous  authority  by  the  de- 
fendants for  the  publication  of  the  libel  sued  on»  nor  a  subsequent 
ratification  in  fact,  but  only  a  ratification  as  matter  of  law  frcnn 
the  failure  of  the  appellants  to  disavow  the  publication  to  the  plaint- 
iff, according  to  the  legal  duty,  in  his  honor's  opinion,  imposed 
upon  them  by  law. 

In  this  riew,  it  becomes  necessary  for  us  to  examine  the  facts, 
and  render  such  judgment  as  the  court  below  should  have  rendered. 
Wheeler  y.  State,  9  Heisk.  393.  It  would  be  otherwise  however 
if  legal  testimony  was  rejected,  and  this,  it  is  insisted,  was  done. 
The  plaintiff  introduced  one  witness,  who  testified  that  he  had  a 
conversation  with  defendant  Dawson  about  a  week  after  the  pub- 
lication, and  said  to  him  that  people  ought  to  be  careful  about  what 
they  signed,  to  which  defendant  replied  that  he  had  signed  it,  and 
would  do  it  again.  Another  witness  proved,  that  at  the  instance  of 
plaintiff  he  bad  caUed  on  defendant  Dawson,  and  told  him  that  if  he 
did  not  sign  the  paper  published,  and  would  publish  the  fact  in 
the  same  paper,  the  plaintiff  would  be  satisfied ;  the  defendant  re- 
plied he  did  sign  the  paper,  and  could  prove  twice  as  much  as  was 
in  it.  A  third  witness  deposed  that  he  had  called  upon  Dawson 
after  the  suit  was  brought,  with  a  view  of  making  peace,  and  that 
defendant  said  to  him  he  would  not  give  a  nickel  for  it,  that  he 
could  prove  twice  as  much  as  the  paper  contained  which  he  had 
signed.  The  defendant  Dawson,  when  examined  as  witness  on  his 
own  behalf,  testified  that  in  these  conversations  he  referred  to  the 
paper  he  had  actually  signed,  not  the  paper  published.  He  was 
then  asked  by  his  own  counsel,  if  he  had  not  stated  to  other  per- 
sons than  the  witnesses  of  the  plaintiff,  that  he  had  not  signed  the 
article  published,  or  authorized  its  publication.  The  court,  upon 
the  objection  of  the  plaintiff,  excluded  the  evidence.  The  defend- 
ant Campbell,  when  examined  as  a  witness  by  Dawson,  was  asked 
if  he  had  heard  defendant  deny  the  published  paper  in  his  presence, 
and  in  the  presence  of  others.  He  was  ako  asked  if  he  himself  did 
not  uniformly  deny  that  he  signed  the  published  paper,  or  author- 
ized its  publication  to  all  persons  after  it  came  to  his  knowledge. 
Upon  objection  by  the  plaintiff,  the  witness  was  not  allowed  to  answei 
these  questions,  except  as  to  conversations  he  may  have  had  with, 
or  in  the  presence  of  the  plaintiff,  or  which  may  have  been  coirx- 
municated  to  him. 
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It  can  scarcely  be  seriously  contended  that  a  defendant  to  a  libel 
suit  can  be  allowed  to  introduce  as  evidence  on  his  behalf  his  own 
denial  of  guilt  to  third  persons.  That  would  be  to  make  eyidence 
for  himself.  Bea  y.  S^te^  8  Lea^  356.  Such  denials  would  afford; 
an  easy  way  of  manufacturing  testimony  either  to  disprove  the 
charge,  or  in  mitigation  of  damages.  Besides,  there  was  no  con- 
test between  the  parties,  or  conflict  in  the  testimony  in  relation  to 
the  facts  touching  the  proposed  denials.  The  proof  was  clear  that 
the  defendants  had  not  signed  the  published  paper,  nor  previously 
aathorized  its  publication  as  a  whole.  The  statements  of  the  de- 
fendants as  witnesses  in  that  regard  were  not  called  in  question. 
The  testimony  was  therefore  not  conipeteht  in  corroboration  of 
Dawson  as  a  vritness,  by  showing  that  he  had  made  consistent  state-, 
ments,  while  the  facts  were  recent.  The  conflict  between  the  plaint- 
ifPi  witnesses  and  Dawson  was  as  to  what  passed  between  themy  and 
the  credit  of  neither  was  attacked  by  proof  of  contradictory  statements 
or  otherwise. 

The  real  issue  between  these  litigants  was  whether  the  defendants 
Dawson  and  Oampbell  authorized  the  publication,  not  of  the  entire 
tftide  published,  but  of  the  libel  on  Holt  contained  thereiin,  or 
subsequently  ratified  the  publication.  A  publication  which  contains 
s  single  libellous  statement  which  is  false  is  a  libel,  although  it  may 
contain  defamatory  statements  which  are  true,  or  it  maybe  added, 
other  statements  which  are  unauthorized  or  not  proved.  Melton  v. 
SUUe,  3  Humph.  389  ;  Hancock  v.  Stephens,  11  id.  507.  The  ap- 
pellants did  sign,  and  deliver  to  Livingston  for  publication  in  the 
county  newspaper,  a  writing  purporting  to  be  a  communication 
from  them,  and  the  publication  actually  made  was  the  result  of  the 
action  of  the  agent.  Dawson  himself  testifies  that  the  original 
paper  signed  by  him  ''  did  contain  a  statement  that  Holt  had  tried 
to  have  a  negro  boy  to  swear  a  lie,  and  also  said  something  about 
Holt  being  a  troublesome  fellow  to  his  neighbors/'  Oampbell  testifies 
that  there  was  in  the  paper  ^'something  about  his  trying  to  get  a 
negro  to  swear  false,  and  about  Holt  being  a  troublesome  man,  and 
always  wanting  to  law  his  neighbors.''  McSween,  who  drafted  the 
article  published  from  the  original  writing,  says  that  the  latter 
'^  used  the  word  '  pest,'  and  also  stated  that  there  was  evidence  on 
file  showing  that  plaintiff  had  tried  to  hire  a  negro  to  swear  falsely." 
The  published  article  states  that  the  signers  knew  Holt  'Ho  have 
been  a  pest  in  our  community,"  and  that  *'  there  is  now  ovorwholni- 
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ing  evidence  on  file  in  the  clerk's  office  clearly  establishing  his  guilt 
of  snbomation  of  perjury/'  The  language  of  the  publication  is 
libellous.  Haw9  v.  Stanford^  4  Sneed,  520 ;  Dunn  t.  Winiernj  2 
Humph.  512 ;  Williams  t.  Karnes,  4  id.  9.  So  is  the  language 
sliown  by  the  witnesses  to  have  been  used  in  the  original  writing, 
b:it  the  language  of  these  latter  and  of  the  publication  are  not 
identical. 

The  rule  as  to  a  vai-iauce  between  the  woixis  alleged  in  pleading 
and  the  words  used,  is  that  it  is  sufficient  if  they  correspond  sub- 
stantially. Pursett  T.  Archer,  Peck,  317  ;  Townshend  Slander  and 
Libel,  §  364.  But  it  seems  that  the  words  alleged  cannot  be  proved 
by  showing  that  the  defendant  published  the  same  meaning  in 
different  words,  even  if  equivalent  and  of  similar  import  Towns- 
hend, §  364;  per  Totten,  J.,  in  Hancock  y.  Stephens,  11  Humph.  508. 
Upon  indictment  the  libel  must  be  set  out  according  to  its  tenor 
and  effect,  not  substance.  State  t.  Brawtibnot  7  Humph.  63  ;  Slate 
T.  Smith,  7  Lea,  249.  But  it  has  been  held  that  one  who  writes  an 
article  in  English,  and  employs  another  person  to  translate  it  into 
German  and  publish  it,  will  be  liable  if  the  German  article  so  pub- 
lished is  libellous,  although  the  translation  is  inaccurate.  Wilson 
T.  Noonan,  27  Wis.  598;  35  id.  321.  It  has  also  been  held  in  case  for 
written  slander,  where  the  reporter  of  a  newspaper  proved  that  he 
had  written  down  from  the  defendant's  mouth  the  statement  which 
he  afterward  sent  to  the  editor,  and  that  a  paragraph  which  after- 
ward appeared  in  the  papers  was  in  substance  the  same,  that  that  so 
published  might  be  considered  as  published  by  the  defendant 
Adams  v.  Kelly,  1  By.  &  M.  158.  The  authorities  are  in  a  hopeless 
confusion  as  to  what  will,  or  will  not  be  a  material  variance  between 
the  words  alleged  and  the  words  written.  But  where  authority  is 
given  to  an  agent  to  publish  libellous  words,  and  a  publication  is 
caused  to  be  made  by  that  agent  in  substantial  correspondence  with 
those  words,  we  are  inclined  to  hold  the  principal  liable.  In  this 
case  however  the  libel  authorized  to  be  published  was  in  substance, 
that  the  plaintiff  was  a  troublesome  fellow  to  his  neighbors,  and  had 
tried  to  hire  a  negro  to  swear  falsely.  The  publication  was  that  the 
plaintiff  was  a  pest  to  the  community,  **  and  there  is  now  over- 
whelming evidence  on  file  in  the  clerk's  office  clearly  establishing 
his  guilt  of  subornation  of  perjury."  The  authorized  words  only 
imported  an  attempt  at  subornation  of  perjury,  while  the  published 
words  aver  the  existence  of  overwhelming  evidence  of  the  commis- 
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aon  of  the  oSenBe.    The  publication  was  not  anthorized  by  the 
writing  signed  by  the  appellants. 

There  is  no  eyidence  against  the  appellant  Campbell  that  he  ever 
ratified  the  libel  as  published.  But  we  think  the  evidence  does 
show  such  ratification  by  the  appellant  Dawson.  The  judgment 
will  therefore  be  affirmed  as  to  Dawson,  and  reversed  as  to  Campbell, 
and  judgment  rendered  in  favor  of  the  latter  for  his  costs. 

Judgment  accordingly. 


1a8t  Twamasia,  Vibgikia  akd  Gsoboia  Bailboad  OoifPAVT 

y*    DUVFIELD. 

(ISIiea,  68.) 
Mm&UfT  ami  MfnamJt — d^MMM  <0o20~0ft4|fin^  aurdtru  of  tuperior, 

Tlie  plaintiff  was  a  laborer  in  tie  omploy  of  a  railroad  company,  under  the 
eontrol  of  a  section  foreman,  engaged  in  spiking  down  rails.  He  was  fur- 
nished with  a  hammer  obviousljr  and  dangerously  defective.  He  protested 
to  the  foreman  against  working  with  it.  but  was  ordered  to  use  it  on  pain 
of  losing  his  place.  The  work  in  hand  required  speedy  performance.  He 
used  the  hammer  and  was  injured  by  reaM>n  of  its  defective  condition. 
BMy  that  the  railroad  company  was  liable.* 

ACTION  for  personal  injury  by  negligence.     The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 

W,  M.  Baxter  and  John  Allison,  for  railroad  company. 

&  J.  Kirhpatrick  and  WM  d  McGlung,  for  Duffield. 

CooPKBy  J.  Duffield  was  a  section  hand  in  the  employment  of 
the  railroad  company^  and  was  at  work  in  spiking  down  rails  on  the 
road,  under  a  section  boss,  when  the  injury  was  sustained  for  which 
he  brought  this  suit.  The  rails  had  been  taken  up,  and  were  being 
relaid  as  fast  as  possible  for  the  next  train.  The  plaintiff  below  was 
using  a  hammer  with  which  he  had  been  working  for  six  months. 
The  hammer  was  furnished  by  the  company,  and  was  an  old  ham- 
mer, the  plaintiff  says,  when  he  got  it,  and  with  a  handle  that  he 

•See  QuO^rU  ▼.  IrfnitovfOe,  etc.,  B.  Co,,  anU^  SB8. 
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himself  had  put  in  it,  which  was  cracked.  The  face  of  the  hammer 
at  one  end  was  bursted  partially  off,  and  the  &ce  of  the  other  end 
was  rounded  like  an  egg.  The  plaintiff  says  the  hammer  was  broken 
on  the  day  before  the  accident  in  cleaying  rails,  bat  there  is  other 
testimony  tending  to  show  that  the  hammer  had  been  in  the  same 
condition  for  a  week  or  longer.  The  section  boss  directed  the 
plaintiff  to  take  the  hammer  and  drive  the  spikes  in  the  rails.  The 
plaintiff  objected  that  the  hammer  was  dangerous  to  work  with, 
but  the  section  boss  told  him,  with  an  oath,  to  take  it  and  go  on 
with  the  work,  otherwise  he  would  lose  his  place.  The  plaintiff  did 
accordingly  proceed  to  drive  spikes  with  the  hammer,  when  one  of 
the  spikes  '*flew"  under  a  blow  of  the  hammer,  and  struck  him 
on  the  shin,  breaking  the  bone,  and  creating  a  severe  and  ulcerous 
wound.  According  to  the  testimony  the  work  of  driving  spikes  is 
a  dangerous  one,  the  spikes  frequently  flying  when  struck  by  the 
most  skillful  men  with  the  best  hammer.  The  plaintiff  testifies  that 
he  knew  the  condition  of  the  hammer  and  the  handle.  He  says  : 
**  Of  course  I  was  obliged  to  see  that  the  hammer  was  broken  ;  any 
man  who  wasn't  blind  could  have  seen  the  condition  of  the  hammer ; 
I  knew  when  I  saw  it  that  it  wouldn't  do  to  drive  spikes  with,  and 
that  is  why  I  spoke  to  the  section  boss  about  it."  He  had  been  a 
railroad  hand  for  thirteen  years. 

The  verdict  and  judgment  were  in  favor  of  the  plaintiff  below, 
and  the  railroad  company  appealed  in  error.  The  grounds  relied 
on  for  reversal  are  alleged  errors  in  the  charge  of  the  court,  or  in 
the  refusal  to  charge  as  requested.  The  referees  have  repoi-ted  in 
favor  of  reversal  because  of  an  error  in  the  charge. 

The  court,  among  other  things,  charged  :  *^  If  the  evidence  shall 
show  you  that  the  defendant  furnished  to  plaintiff  a  defective  or 
unsuitable  hammer,  and  that  the  defects  in  the  hammer  were  such 
that  plaintiff  could  have  seen  them  and  known  them,  and  judged 
of  the  unsuitableness  of  the  same  as  well  as  his  superior ;  and  if 
he,  plaintiff,  accepted  service  using  the  same,  or  continued  in  ser- 
vice using  the  same,  with  full  knowledge  of  such  defects,  he  would 
be  regarded  as  voluntarily  taking  the  risk,  and  he  could  not  recover 
for  any  injury  resulting  from  such  defective  implement.  But  if  the 
evidence  shall  show  that  the  plaintiff  had  already  entered  upon  his 
employment  under  the  defendant's  servant,  and  if,  while  so  engaged, 
he  discovered  the  defective  condition  of  an  implement  with  which 
he  was  ordered  or  required  by  his  superior  to  work ;  and  if  the 
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evidence  shall  farther  show  you  that  he  complained  to  his  superior 
of  such  defective  implement ;  and  if  the  evidence  shall  also  show 
you  that  he  was  ordered  hy  his  immediate  superior  to  use  the  same 
on  pain  of  being  discharged  ;  then  if  the  prdbf  shall  show  that  he 
did  so  use  such  defective  implement,  and  while  using  the  same  was 
injured  while  in  the  exercise  of  ordinary  care,  then  the  defendant 
would  be  liable,  and  for  such  damages  as  all  the  facts  and  circum- 
stances may  warrant." 

The  referees  suggest  that  the  charge  is  self-contradictory,  the 
latter  end  having  forgotten  the  beginning.  For  while  the  first 
paragraph  says  broadly  that  the  plaintiff  cannot  recover  if  he  used 
the  hammer  with  knowledge  of  its  defects,  the  last  paragraph  says 
he  may  recover  notwithstanding  such  knowledge.  The  charge  is 
loosely  worded,  but  his  honor  no  doubt  intended  to  say,  that  while 
as  a  general  proposition,  a  servant  cannot  recover  for  an  injury 
occasioned  by  the  use  of  a  defective  tool  while  he  continues  to  use 
it  with  knowledge  of  its  defects,  yet  he  may  recover  in  the  par- 
ticular case  where  he  was  ordered  by  his  immediate  superior  to  use 
the  implement  on  pain  of  being  discharged  notwithstanding  his 
knowledge  of  its  defects.  And  the  question  is  whether  the  propo- 
sition enunciated  is  correct  as  matter  of  law  in  view  of  the  facts  of 
this  case. 

The  master  is  not  an  insurer  of  the  safety  of  his  servants  in 
respect  to  the  machinery  or  implements  used,  nor  is  he  under  an 
obligation,  under  all  circumstances,  to  make  use  of  the  safest  known 
instruments,  nor  is  he  responsible  for  a  failure  to  discard  an  im- 
plement which  is  not  such,  and  supply  its  place  with  something 
safer.  His  general  duty  is  to  supply  proper  tools.  But  if  the  ser- 
vant knows  before  he  enters  service,  or  discovers  afterward  that  an 
instrument  is  unsafe  or  unfit  in  any  particular,  and  notwithstanding 
such  knowledge,  voluntarily  enters  into,  or  continues  the  employ- 
ment without  objection  or  complaint,  he  is  deemed  to  assume  the 
risk  of  the  danger  thus  known,  and  to  waive  any  claim  for  damages 
against  the  master  in  case  it  shall  result  in  injury  to  him.  East 
Tmn$8see,  Virginia  di  Georgia  R.  Co.  v.  Hodges^  2  Tenn.  Leg.  Bep.  6. 
The  fact  that  a  servant  has  complained  of  a  defect  will  not  entitle 
him  to  recover  unless  a  promise  to  repair  has  been  made.  And  if  he 
continues  to  serve  after  the  expiration  of  a  reasonable  time  from 
the  date  of  a  promise  to  repair,  he  will  be  deemed  to  have  accepted 
the  risk  of  the  dangers,  and  the  master  will  not  be  liable.  On  the 
Vol.  XLVn  — 41 


322  TENNESSEE, 


East  TenneMee,  Virginia  aad  Oeoigia  Bailxoad  Oompaoj  ▼.  Daffield. 

other  handy  there  is  a  class  of  cases  which  hold^  that  although  th^ 
servant  may  be  aware  of  the  defect,  yet  if  it  was  of  such  a  nature 
that  a  man  of  ordinary  prudence  would  not,  on  account  of  it,  have 
abandoned  the  service,  and  the  serrant  continues  therein,  and  was 
in  consequence  of  the  defect  injured,  he  may  recover  damages. 
2  Thomp.  Neg.  1010.  The  rule,  if  sustainable,  must  be  defended 
upon  general  views  of  policy,  based  upon  the  consideration  of  the 
unequal  situation  of  master  and  servant.  Louisville  dt  Nashville 
R.  Co,  V.  Bowler,  9  Heisk.  866.  So  if  the  servant  incur  the  risk 
by  the  express  direction  or  command  of  the  master  or  his  agent, 
and  the  danger  was  not  inevitable  or  the  necessary  result  of  per- 
forming the  service,  it  is  a  question  for  the  jury  to  say  whether  the 
performance  of  the  service  was  negligence  in  fact.  Wood  Mast, 
and  Serv.,  §  378.  The  duty  of  the  servant  being  obedience,  if  the 
master  orders  him  to  perform  a  dangerous  service,  and  he  obeys, 
and  is  thereby  injured,  the  law  will  not  deny  him  a  remedy  on  the 
ground  of  contributory  negligence,  unless  the  danger  was  so  glaring 
that  no  prudent  man  would  have  entered  into  it,  even  where,  like 
the  servant,  he  was  not  entirely  free  to  choose.  2  Thomp.  Neg.  974. 
The  reason  of  the  rule  that  the  servant  cannot  recover  damages 
if  he  continues  to  work  with  defective  tools  with  full  knowledge  of 
the  defects,  is  that  being  a  free  agent  the  law  presumes  that  he  will 
refuse  to  work  with  dangerous  implements  unless  his  compensation 
is  proportioned  to  the  risk.  Every  employment  has  its  hazards 
which  the  employee  necessarily  assumes  in  accepting  the  service, 
or  continuing  in  it  with  knowledge  of  any  particular  risk.  It  is 
negligence  therefore  on  his  part  not  to  avoid  or  bargain  for  a  known 
danger.  The  modification  of  the  general  rule  suggested  above,  as 
made  by  some  of  the  cases,  that  the  servant  may  recover  for  an  in* 
jury  occasioned  by  a  defective  tool  of  the  defect-  of  which  he  was 
aware,  is  difficult  to  maintain  on  principle.  For  it  virtually  changes 
the  rule  as  to  the  free  agency  of  the  servant,  and  requires,  as  has 
been  said,  that  the  master  diould  be  more  careful  of  the  servant 
than  the  servant  is  of  himself.  It  has  not  been  recognized  in  this 
State.  The  other  modification  that  the  servant  may  recover  for  an 
injury  occasioned  by  a  risk  incurred  by  the  direct  command  of  the 
master  or  his  agent,  seems  to  be  better  founded*  both  in  reason  and 
upon  authority,  in  view  of  the  duty  of  the  servant  to  obey  and  the 
emergencies  of  business.  But  even  in  such  cases  the  limitations 
are  that  the  hazard  must  not  be  too  glaring,  and  that  the  order 
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most  be  in  a  matter  as  to  Trhich  the  servant  has  the  right  to  rely 
upon  the  superior  judgment  of  the  master.  The  exigency  of  the 
occasion  may  also  be  an  important  factor  in  a  particular  case. 
These  elements  did  exist  in  Railroad  Co.  v.  Bowler ^  9  Heisk.  866, 
where,  as  I  am  informed  by  my  brother  judges,  a  section  boss  or- 
dered a  section  hand,  upon  a  sudden  emergency,  to  stand  on  the 
front  edge  of  a  flat  car  and  attempt  to  connect  it  with  another  car 
which  had  become  uncoupled,  and  was  moving  off  more  rapidly, 
and  fell  between  the  cars  and  was  run  over. 

The  mere  fact  therefore  that  the  servant  has  remained  in  the 
service  of  the  master  with  knowledge  of  a  defect  in  the  instrument 
need  will  not,  of  itself,  as  matter  of  law^  exonerate  the  master  from 
liability.  It  is  evidence,  and  ordinarily  conclusive  evidence  of  con* 
tribntory  negligence  on  the  part  of  the  servant  which  will  bar 
recovery.  But  the  qneetion  of  negligence^  under  the  circumstances 
of  a  case,  is  for  the  jury.  And  the  extent  of  the  danger  of  the  act 
the  fact  that  it  is  done  under  the  direct  order  of  the  master  or  his 
egent^  and  the  exigency  of  the  occasion  are  essential  elements  in 
determining  the  question. 

The  proof  in  the  case  before  us  shows  that  there  was  an  existing 
exigency  for  prompt  action  to  finish  the  track  in  time  for  an  ex- 
pected train.  The  task  was  accomplished,  the  witnesses  say,  ^'  by 
a  hard  push/'  There  was  occasion  therefore  for  a  peremptory 
order.  The  proof  shows  that  the  order  was  given  by  the  section 
boss  to  the  plaintiff  below,  as  a  section  hand,  to  go  to  work  at  once 
with  a  defective  instrument,  and  the  testimony  is  not  positive  that 
thehasard  was  so  glaring  that  a  prudent  man  would  n>t  have  risked 
it  for  the  short  period  of  the  job.  The  trial  judge,  consequently, 
was  not  only  warranted  but  required  to  say  to  the  jury  that  not- 
withstanding the  general  rule  on  the  subject,  it  was  for  them  to 
aay  whether  the  continuing  to  work,  with  knowledge  of  the  defect- 
ire  character  of  the  hammer,  was,  under  the  circumstances,  such 
contributory  negligence  on  the  part  of  the  servant  as  would  deprive 
him  of  the  right  of  recovery.  And  this  is  what  he  does  in  effect 
charge.  He  says  to  them  that  if  you  find  that  while  engaged  in  his 
employment  the  plaintiff  discovered  the  defective  condition  of  the 
hammer,  and  complained  thereof,  but  continued  to  work  under  the 
order  of  his  immediate  superior,  and  while  doing  so  he  was  injured, 
yon  should  find  for  the  plaintiff.  The  exigency  of  the  work  and 
the  extent  of  the  hazard  are  not  mentioned  specifically,  but  these 
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facts  were  before  the  jary  by  proof,  and  the  charge  may  fairly  be 
considered  as  made  in  yiew  of  them.  A  fuller  charge  which  in- 
cluded these  elements,  as  they  might  have  been,  woald  haye  been 
more  favorable  to  the  plaintiff.  And  the  actual  charge,  when  the 
law  is  applied  to  the  particular  facts,  is  correct  as  far  as  it  goes. 

His  honor,  the  trial  judge,  clearly  oned  in  charging  that :  **  The 
burden  of  proof  is  on  the  defendant  to  show  that  it  provided  plaint- 
iff with  tools  and  implements  suitable,  suiBcient  and  safe  as  care 
and  skill  can  make  them; ''  and  in  refusing  to  charge,  as  requested 
by  plaintiff,  that:  ''The  law  presumed  that  the  master  had  per- 
formed the  duty  the  law  imposes  to  furnish  safe  and  suitable  ma- 
chinery; and  the  burden  of  proof  is  on  the  plaintiff  to  show  that 
this  duty  has  not  been  performed.''  But  both  the  charge  and  the 
request  were  useless  alratractions.  The  proof  was  clear,  and  fur- 
nished by  the  plaintiff,  that  the  tool  in  question  was  not  suitable, 
sufficient  and  safe,  and  the  matter  of  the  burden  of  proof  was  ut- 
terly immateriaL  The  real  and  only  point  of  difficulty  was  that  of 
the  contributory  negligence  of  the  plaintiff  in  using  the  defective 
hammer  with  full  knowledge  of  the  defect  This  is  one  of  the 
most  glaring  instances  of  a  prevailing  fault  in  the  charges  of  the 
Oircuit  judges,  the  dealing  in  general  and  abstract  propositions  of 
law  instead  of  coming  down  to  the  facts  of  the  particular  case. 

The  other  requests  of  the  defendant  are  open  to  the  same  objec- 
tion. They  are  either  abstract  propositions  or  propositions  which 
were  only  half  truths,  and  useless  in  view  of  the  only  real  issue. 
Thus  the  court  was  asked  to  charge  as  follows :  ''  The  servant  is  not 
required  to  inspect  the  appliances  and  tools  to  see  if  there  is  any 
latent  defect,  but  he  is  bound  to  see  such  defects  as  one  plain  to  the 
senses.  Therefore,  if  Dnffield,  from  any  source,  had  the  same  in* 
formation  that  the  defendant  had  touching  the  condition  of  the 
hammer  complained  of  by  him,  he  is  bound  to  act  upon  it,  and  if 
he  voluntarily  remains  after  such  knowledge,  he  is  taken  in  law  to 
have  assumed  the  risk  incident  to  the  use  of  such  instrument.  The 
duty  of  the  master  in  the  first  instance  is  to  furnish  safe  machinery 
and  tools,  but  if  Duffield  knew  that  the  hammer  was  defective  and 
unsafe  to  be  used,  and  yet  he  used  it,  even  if  ordered  to  do  so,  be 
assumed  all  the  risks  incident  to  its  use  if  he  consented  to  use  it 
without  any  assurance  from  the  defendant  that  the  object  com- 
plained of  should  be  repaired." 

Now  how  could  it  be  of  the  least  importance  to  lay  down  the  law 
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in  rekfttion  to  the  duty  of  a  servant  as  to  the  latent  and  patent  de- 
fects,  when  the  defect  under  consideration  was  patent,  and  fully 
known  to  the  plaintiff^  as  he  himself  testifies  ?  And  what  was  the 
nse  of  redrafting  in  a  different  form  the  general  proposition  already 
laid  down  in  the  charge  that  the  use  of  a  defective  tool  with  knowl- 
edge of  the  defect  would  prevent  a  recovery,  when  the  sole  point 
was  whether  the  circumstances  took  the  case  out  of  the  rule,  and 
the  court  had  expressly  charged  that  they  did  if  found.  It  seems 
like  a  useless  consumption  of  time  and  paper. 

Another  request  was :  '^  The  question  is  whether  Duffield  was 
gnilty  of  negligence  in  performing  the  service  after  a  knowledge  of 
the  defect  The  fact  that  he  has  complained  of  the  defect,  if  no 
promise  to  repair  was  made,  does  not  operate  to  relieve  him  of  the 
charge  of  negligence,  but  may  have  directly  the  opposite  effect 
It  is  wholly  a  question  of  care  or  negligence,  and  if  Duffield  knew  or 
onght  to  have  known  the  danger,  and  a  person  of  ordinary  prudence 
would  have  regarded  it  as  dangerous  to  try  to  use  the  hammer  com- 
plained of,  he  cannot  recover,  even  though  he  may  have  complained 
of  its  condition  to  the  section  boss.  "  These  are  correct  propositions 
BO  fSu*  as  they  go,  but  clearly  of  no  use  after  a  charge,  as  the  general 
rule,  that  use  with  knowledge  would  prevent  recovery,  and  a  modi- 
floation  of  the  rule  which  combined  the  facts  embodied  in  the  latter 
part  of  the  paragraph  with  other  facts,  which,  in  the  opinion  of  the 
courts  would  give  the  right  to  recover. 

Another  request  was :  ''  Duffield,  in  order  to  recover,  must  take 
the  burden  upon  himself  of  establishing  negligence  on  the  part  of 
the  raQroad  company,  and  also  due  care  on  his  own  part  He  must 
introduce  proof  overcoming  two  legal  presumptions,  that  is  two 
presomptions  of  law:  first  the  presumption  that  the  railroad  com- 
pany has  discharged  its  duty  by  furnishing  suitable  and  safe  tools; 
and  second,  he  must  introduce  proof  to  overcome  the  presumption 
of  law  that  at  the  time  he  entered  the  service  he  assumed  all  the 
ordinary  risks  of  the  business.  These  are  absolute  burdens  imposed 
on  Duffield,  and  he  is  not  relieved  from  the  force  of  these  presump- 
tions by  showing  that  any  injury  resulted  to  him  in  consequence  of 
a  defective  tool  employed  in  the  business,  but  he  must  go  further, 
and  show  that  the  defect  producing  the  injury  was  not  known  to 
him,  but  was  known,  or  should  have  been  known  to  the  railroad 
oompany.  Failing  to  overcome  these  presumptions  he  cannot  re-* 
eorer.'*    Here  are  a  series  of  presumptions  to  be  overcome  by  show- 
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ing  that  the  defect  of  the  hammer  was  not  known  to  the  plaintiff 
when  the  plaintifPfl  own  testimony  conceded  that  the  defect  was 
known  to  him.  The  request  therefore  reduced  to  its  simplest  ele- 
mentSy  was  thi%  that  if  the  jury  shall  find  that  the  plaintiff  knew 
of  the  defect,  and  he  admits  that  he  knew  of  it,  then  he  cannot  re- 
coyer.  But  the  court  had  already  told  the  jury  that  the  plaintiff's 
knowledge  of  the  defect  was  not  condosiYe  upon  his  rights  if  they 
should  find  certain  otiier  facts.  The  request  is  not  good  law,  and 
would  have  been  utterly  useless  if  correct  as  far  as  it  goes. 

The  paragraphs  of  the  charge,  which  are  excepted  to,  in  relation 
to  the  incompetency  or  misconduct  of  the  section  boss,  and  the  duty 
of  the  company  in  selecting  and  employing  careful  aerrants,  were 
mere  abstractions^  and  if,  as  contended,  there  are  no  fiacts  in  the  rec- 
ord upon  which  to  rest  them,  they  could  not  possibly  do  any  harm. 
Very  few  yerdicts  would  stand  if  the  yague  generalities  which  trial 
judges  feel  it  their  duty  to  indulge  in  so  as  to  coyer  eyery  possible 
yiew  which  may  haye  been  presented  in  the  argument  of  oonnael, 
were  treated  as  fatal  because  there  were  no  facts  in  eyidenoe  to  8ua> 
tun  them.  The  real  issue  in  this  case  was  whether  its  peculiar 
facts  took  it  out  of  the  general  rule  that  a  seryant  cannot  reooyer 
for  an  injury  occasioned  by  a  defect  of  which  he  was  fbUy  adyised, 
and  that  issue  was  presented  to  the  jury  upon  a  charge  less  fiiyor> 
able  to  the  plaintiff  than  he  was  entitled  to. 

The  report  of  the  referees  must  be  set  aside,  and  the  judgment 

affirmed. 

Juigmmd  affirmtd. 


OoBPOBAnoifr  of  KifroryiLUB  y.  Bibd. 

(IS  Lea.  in.) 

VomtUtuiUonal  law^impairmefU  of  eatUraet^t^rdiMneeprohibUimff  W09d$m 

buUdinffM. 

A  dty  oidlnanee  prohibitiiig  the  erection  of  wooden  buildings  witliln  certain 
limits  ia  not  onoonstitntiona]  as  to  contracts  for  the  erection  of  snch  build- 
ings made  before  its  passage. 

SUIT  for  penalty.     The  opinion  states  the  case.    The  defendant 
had  judgment  below. 
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If.  A.  GreUz,  for  Enozyille. 
J.  C.  J.  Williams,  for  Bird. 

Fbbeicak^  J.  This  suit  was  bronght  by  warrant  issued  by  the 
recorder  of  the  city  of  Enozville  to  recover  a  penalty  for  a  viola- 
iion  of  an  ordinance  of  the  city.  The  oonrt  below  gave  judgment 
in  favor  of  defendant,  from  which  a  writ  of  error  is  prosecnted  to 
this  conrt 

The  case  is  this :  On  the  11th  of  February,  1882,  the  owner  of 
a  lot  on  Asylnm  street,  in  the  city,  leased  to  parties  defendants  the 
lot  in  question  for  three  years,  with  an  agreement  that  a  livery  stable 
was  to  be  erected  thereon,  the  dimensions  and  character  of  which 
were  stipulated  for  in  the  contract  The  lessees,  in  pursuance  of 
this  agreement,  had  contracted  for  the  building  to  be  erected,  had 
procured  the  lumber  to  be  placed  on  the  ground,  and  begun  to 
fashion  it  for  the  erection  of  the  building — having  prepared  the 
brick  pillars  on  which  it  was  to  stand.  The  building  itself  was  to 
be  of  wood. 

Vestal  and  others  deemed  the  erection  prejudicial  to  them,  and  a 
nuisance,  whereupon  they  filed  a  bill  in  the  chancery  court  enjoin- 
ing the  erection.  Soon  after  this,  as  the  record  says^  '^  through  the 
agency  of  said  Vestal,''  the  mayor  and  aldermen  passed  an  ordi- 
Bsnce  extending  what  is  known  as  the  fire  limit  of  the  city,  so  as  to 
include  this  and  other  property  —  the  effect  of  this  being  to  forbid 
the  erection  of  wooden  buildings,  or  buildings  of  inflammable 
material  within  the  prescribed  limit ;  after  this  Vestal  dismissed  his 
gait.  Defendant  persisting  in  proceeding  with  his  building,  this 
suit  was  brought  for  violation  of  the  ordinance. 

The  question  presented  on  this  state  of  facts  is,  was  the  ordinance 
in  question  void  under  the  facts  stated,  or  in  violation  of  the  de- 
fendant's rights  ? 

That  a  city,  especially  when  authorized  by  its  charter,  has  the 
right  to  establish  such  fire  districts  as  is  done  in  this  case,  and  may 
prohibit  the  erection  of  wooden  buildings,  as  a  safeguard  against 
the  occurrence  and  spread  of  conflagration  is  not  denied,  and  is 
well  settled  by  authority  :  See  Dill.  Mun.  Corp.  405,  with  authori- 
ties cited.  It  is  also  shown  by  the  charter  of  the  city,  that  express 
authority  is  conferred  on  the  city  in  its  charter  to  establish  such 
regulations  as  may  be  deemed  proper  to  this  end. 
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This  ooncedBdy  the  qnestioQ  is  whether  there  ia  any  thing  in  the 
facts  of  this  case  to  exolnde  or  forbid  the  exercise  of  the  power 
granted  by  the  city. 

The  argument  is  eameatiy  pressed  apon  ns,  that  the  ordinance  is 
void  as  impairing  the  obligation  of  the  contract  with  the  owner  to 
build,  or  with  the  workman  who  had  contracted  to  erect  the  building. 

We  take  it,  there  is  nothing  in  this  objection.  The  principle 
applicable  to  this  aspect  of  the  case  is  thus  stated  by  Mr.  Parsons : 
*'  If  one  agrees  to  do  a  thing  which  is  lawful  for  him  to  do,  and  it 
becomes  unlawful  by  an  act  of  the  legislature,  the  act  ayoids  the 
promise,  and  so  if  one  agrees.not  to  do  that  which  he  may  lawfully 
abstain  from  doing,  but  a  subsequent  act  requires  him  to  do  it,  this 
act  also  avoids  the  promise.^    2  Pars.  Oont.  674. 

As  a  matter  of  course,  the  power  of  the  legislature  must  be 
exercised  in  subserrience  to  the  Oonstitution,  and  in  accord  with  it 
It  is  prohibited  to  pass  any  law  impairing  the  obligation,  or  element 
of  legal  compulsion  in  contracts,  and  this  prohibition  is  imperative 
in  all  the  field  of  pure  contract  obligations,  which  when  complete 
and  lawful  at  the  time,  are  beyond  the  reach  of  legislative  action. 

But  the  principle  on  which  the  doctrine  of  non-impairment  of 
contracts  stands  is,  that  the  law  for  its  enforcement  and  execution 
existing  at  the  time  makes  a  part  of  the  contract,  so  enters  into  it 
as  to  become  a  part  of  it,  and  therefore  stands  protected  by  the  con- 
stitutional inhibition. 

By  this  principle  the  contract  in  this  case  must  be  held  to  have 
been  entered  into  in  view  of  the  right  on  the  part  of  the  city  to 
exercise  its  police  powers  for  the  benefit  of  all  its  citizens,  and  so 
this  legal  and  constitutional  right  in  its  proper  exercise,  entered 
into  the  contract  of  the  parties,  or  rather,  it  was  made  in  subservi- 
ence to  the  exercise  of  the  granted  fiivor  found  in  the  charter,  as 
the  law  of  its  creation.  The  property  was  in  the  city,  the  contract 
to  bo  executed  in  the  city,  and  as  a  matter  of  course  subject  to  the 
exercise  of  all  the  rightful  powers  of  the  city  government,  charged 
with  the  protection  and  guardianship  of  the  property  of  the  people 
within  its  limits. 

This  being  so,  the  only  question  is,  was  the  ordinance  in  question 
an  exercise  of  the  lawful  powers  of  the  mayor  and  aldermen,  or 
was  it  for  any  cause  void  and  inoperative?  Its  incidental  effect  in 
preventing  the  completion  of  the  contract  of  building  cannot  be 
considered. 
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It  is  true  the  exercise  of  this  power  by  the  city  authorities  tends 
in  a  considerable  degree  to  impinge  npon  and  restrain  the  free  use 
of  the  property  of  parties  living  within  the  prescribed  limits,  the 
highest  idea  of  property  being  that  over  which  a  man  has  complete 
dominion,  with  which  he  may  do  as  he  pleases.  Bat  it  is  an  essen- 
tial element  of  cyery  organized  society  that  even  this  right  is  to  be 
enjoyed  in  subordination  to  the  general  public  interest  of  the  whole 
body*  For  the  benefits  conferred  by  the  protection  given  by  law 
mnd  general  advantages  received  from  organized  society  this  entire 
freedom  is  subject  to  be  abridged  and  regulated  within  certain 
bounds,  only  limited  by  the  requirement  that  private  property  shall 
not  be  taken  or  appropriated  for  public  use  without  compensation 
being  first  made  for  the  property  thus  used.  The  defendant  in  this 
case  has  only  been  required  to  submit  his  rights  to  the  rule  that  a 
man  must  enjoy  them  subject  to  such  regulation  as  the  interest  of 
the  society  of  which  he  is  a  member  may  demand. 

It  is  said  the  ordinance  was  obtained  by  the  agency  of  parties  in- 
terested. This  may  be  so.  But  there  is  nothing  from  which  we 
can  see  that  there  was  any  improper  or  corrupt  influence  used  on 
the  l^gislatiTe  body  of  the  city.  It  is  only  stated  that  through  the 
agency  of  Vestal,  who  had  filed  his  bill  to  enjoin  the  erection,  the 
mayor  and  aldermen  passed  the  ordinance  extending  the  fire  limits 
of  the  city.  This  is  entirely  consistent  with  a  proper  agency  prop- 
erly exercised — it  may  have  been  by  representing  to  the  boaid  the 
need  for  eudh  extension,  and  showing  the  facts  on  which  this  need 
retted  —  at  any  rate,  in  favor  of  the  purity  of  action  within  their 
preeoribed  powers  of  the  legislative  body  of  a  city,  we  can  make  no 
inference  of  any  thing  wrongful  to  the  extent  that  will  invalidate  an 
ordinance  passed  by  them  from  the  simple  statement  that  it  was 
procured  to  be  passed  ^'  through  the  agency  of  a  party,"  who  may 
appear  to  have  been  incidentally  benefited.  There  is  nothing  in 
this  objection. 

It  is  argued  the  ordinance  is  oppressive  and  unjust.  It  has  been 
stated  by  this  court,  Town  of  Columbia  Y.Beashjf^  1  Humph.  240,  that 
mn  ordinance  of  a  town  may  be  held  void  for  oppression  or  irregu- 
larity. The  writer  of  this  opinion  has  never  been  able  to  assent  to 
this  statement,  so  far  as  to  hold  an  ordinance  within  the  acknowl- 
edged powers  of  a  corporate  body  void  because  deemed  by  a  court 
oppressive,  though  it  seems  to  be  sustained  by  the  current  of 
anthority.  I  have  always  thought  the  only  test  of  general  legisla- 
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live  ftction  should  be,  was  the  law  paned  in  punuanoe  of  and  in 
aoGord  with  the  OonBtitntion,  and  in  the  ezerdee  of  the  oonstitn- 
tional  powers  of  the  legislatiye  body?  In  the  case  of  a  municipal 
corporation,  the  question  is,  whether  it  was  in  accord  with  our  Con- 
stitntions.  State  and  Federal,  and  then  within  the  powers  granted 
in  the  charter  of  the  corporation,  or  necessary  as  an  implied  power, 
to  the  exercise  of  the  powers  expressly  granted.  If  so,  the  propriety 
and  mode  of  its  exercise  is  one  solely  for  the  legislative  body  ezer> 
oising  it.  That  is,  in  my  judgment,  a  legislative,  not  a  judicial, 
question,  when  the  power  to  do  the  thing  is  conceded.  But  con- 
ceding the  rule,  we  can  see  no  element  of  oppression  or  inequality 
in  the  ordinance  affecting  its  validity.  A  party  who  had  contracted 
to  build  a  wooden  house  is  prohibited  firom  doing  so  by  the  pro- 
visions  of  a  general  law  affecting  all  others  as  well  as  himself,  as  we 
must  assume  for  the  public  advantage.  That  he  had  got  his  lumber 
ready  to  do  so,  and  even  did  some  little  work  toward  it,  does  not 
change  the  result.  It  may  work  some  injury  in  loss  of  time  and 
expense  in  getting  his  lumber  delivered,  but  he  is  perfectly  free  to 
erect  a  house  of  safe  materials,  and  he  has  the  lumber  as  his  prop- 
erty, which  may  be  assumed  to  be  worth  as  much  in  the  market  as 
he  gave  for  it 

Be  this  as  it  may,  a  slight  incidental  damage  done  to  one  indi- 
vidual, or  even  more,  could  never  be  held  an  oppression  or  wrong 
such  as  would  invalidate  an  ordinance  of  a  city.  It  must  certainly 
be  one  working  a  general  and  publiC|  or  a  permanent  and  continued 
wrong  to  a  private  individual  or  a  class — certainly  there  is  no  ele- 
ment of  oppression  in  this  case  reaching  to  the  validity  of  the 
ordinance. 

It  may  be  that  others  included  in  this  new  fire  district  will  be  as 
much  incommoded  m  their  anticipated  building  plans  as  the  de> 
fendant  in  this  case.  The  legislative  body  of  the  city,  to  whom  is 
confided  the  power  exercised,  have  judged  it  proper  to  create  the 
new  fire  district  Whether  they  judged  wisely  or  the  opposite  is 
not  a  judicial  question,  but  a  legislative  one»  outside  the  sphere  of 
the  judiciary.  What  territory,  whether  much  or  little,  should  be 
included  in  the  extended  boundary  is  a  matter  over  which  no  court 
had  jurisdiction  to  decide.  It  is  within  the  sphere  of  legislative 
action,  and  not  a  judicial  question,  or  having  any  element  of  such 
a  question  in  it  For  the  propriety  and  consequences  of  their  actioD 
the  legislative  body  is  responsible  alone  to  their  constituency  whose 
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agents  and  representatives  they  are  for  the  time  being.  Bat  on  the 
question  of  injustice  or  inequality  of  an  ordinance,  we  could  only 
look  to  its  results,  not  to  the  motiyes  of  the  legislatiye  body  nor  the 
propriety  of  the  mode  of  exercising  the  power. 

We  think  the  principles  announced  are  sound,  well  supported  by 
authority  as  well  as  sound  reason,  and  the  necessities  of  our  muni- 
cipal organizations.  The  powers  conceded  might  be  injuriously 
exercised  or  abused.  But  all  power  is  liable  to  abuse.  In  this  case 
we  have  the  wholesome  check  upon  it  that  it  is  exercised  by  agents 
elected  by  the  people  themselyes,  and  their  ordinances  are  operatiye 
upon  the  very  people  whose  agents  enact  them,  and  the  agents 
themselyes  are  subject  to  them.  In  view  of  our  popular  form  of 
goyernment  powers  of  this  kind  are  not  likely  to  be  oppressiyely 
exercised  to  any  great  extent,  or  if  so,  the  remedy  is  in  the  hands  of 
the  parties  upon  whom  they  operate,  who  can  as  readily  unmake  as 
make  the  laws.  We  hold  the  ordinance  in  question  yalid,  and 
reverse  the  holding  of  the  court  below,  and  direct  judgment  for  the 
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(12  Lea,  146.) 
Oriminal  law  —  nviaance  —  Imrning  of  infeeUd  eMMng. 

It  is  not  an  indictable  nuisance  for  city  authorities  to  bum  infected  bedding 
and  clothing  to  prevent  the  spread  of  small-pox,  using  proper  means  and 
precantions  for  the  safety  of  others,  although  such  burning  causes  incon- 
Tenience  to  a  few  persons  by  noxious  smoke  and  vapors. 

f 

/^ONVIOTION  of  nnisanoe.    The  opinion  states  the  case. 

Lea,  Attorney-general,  and  J.  G.  J.  WUUams,  for  State. 
L.  A.  Oratz,  for  EnoxyiUe. 

Fbbsmak,  J.  It  appears  from  this  record  that  in  the  latter  part 
of  the  year  1882,  and  first  of  1888,  the  small-pox,  as  an  epidemic, 
preyailed  to  a  considerable  extent.  The  city  of  Knoxyille,  as  well 
as  the  county,  thought  it  their  duty,   through   their  aiithorizfil 
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agencies,  to  take  active  measures  to  relieve  as  well  as  preyeat  the 
spread  of  the  disease  both  in  the  city  and  the  surrounding  country. 
To  this  end  a  small-pox  hospital  was  established  at  the  fair  groundisy 
about  two  miles  from  the  city,  with  suitable  buildings  for  reoeiTing 
infected  patients,  and  two  physicians,  Drs.  Hudgins  and  Shaw,  em- 
ployed, the  one  by  the  city,  the  other  by  the  county,  to  attend  pa- 
tients suflfering  with  the  disease.  Among  the  precautionary  meas- 
ures taken  to  prevent  the  spread  of  the  plague,  the  clothing,  beds 
and  bedsteads  used  by  persons  who  had  the  disease,  and  either  re- 
covered or  died,  were  directed  to  be  burned,  no  doubt  under  the 
direction  of  the  attending  physicians.  This  we  take  it,  was  done 
regularly  and  frequently  for  some  months,  as  often  as  occasion  re- 
quired. The  fair-grounds  property  consisted  of  between  sixty  and 
sixty-five  acres  of  land,  the  building  being  within  this  property, 
and  the  infected  articles  burned  on  these  grounds,  probably  in  pits 
dug  for  the  purpose.  The  burning  seems  to  have  been  some  four 
hundred  yards  from  the  nearest  houses,  but  there  appear  to.  have 
been  numerous  dwellings  occupied  about  that  distance,  and  farther 
off,  but  still  liable,  more  or  less,  to  be  affected  by  the  smoke  and  the 
scent  from  the  burning  clothing,  eta  That  this  at  times  was  more 
or  less  offensive  is  probable,  if  not  certain.  For  a  nuisance,  the  re- 
sult of  this  burning  and  the  unpleasant  effects  of  the  smoke  thus 
generated  and  disseminated,  the  defendants  are  indicted. 

The  substance  of  the  charge  in  the  indictment  is  as  follows : 
**  That  the  defendants  in  April,  1888,  near  the  houses  of  divers 
good  citizens  of  the  second  district  of  said  county,  and  near  two 
public  and  common  highways,  to-wit :  the  Butledge  pike,  and  the 
road  running  through  and  by  Eastport  for  aU  the  people  to  pass, 
did  keep  and  maintain  a  certain  house  and  ground  known  and 
called  a  small-pox  hospital,  where  small-pox  patients  and  persons* 
afflicted  with  the  loathsome  disease  were  conveyed  and  quarantined 
by  said  board  of  mayor  and  aldermen  and  J.  C.  Hudgins,  and  that 
they,  the  defendants,  unlawfully  and  injuriously  did  bum,  and 
caused  to  be  burned,  bed-clothes,  feathers,  bedst«ids  and  clothing, 
that  had  been  used  upon,  for  and  about,  and  in  nursing  said  small- 
pox patients,  and  persons  afflicted  with  small-pox,  and  being  in- 
fected with  small-pox  as  aforesaid.''  It  is  then  averred  "  that  by 
means  aforesaid,  that  is  by  such  burning,  the  said  defendants  did  in 
fact  impregnate  and  poison  the  atmosphere  around  and  about  said 
public  highways  and  said  dwellings  and  grouuds  of  citizens,  whereby 
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noisome,  unwholesome  smells  from  said  bnming  aforesaid  on  divers 
days  did  arise  so  that  the  air  was  made  corrupt,  noisome  and  un- 
healthy to  the  oommon  nuisanoe  of  the  good  oitisens  residing  and 
passing,''  etc. 

We  hare  quoted  the  language  of  the  indictment,  to  which  the 
defendants  plead  not  guilty. 

The  question  definitely  made  by  this  averment  is  whether  the 
defendants  are  guilty  of  a  public  nuisance  by  burning  the  clothing, 
beds,  eta,  of  small-pox  patients  so  as  to  impregnate  the  air  by  such 
burning  with  smoke,  to  the  annoyance,  hurt  or  inconvenience  of 
the  public  residing  near  by  or  passing  the  public  roads  in  the  manner 
indicated  by  the  statement  of  the  indictment  ? 

It  is  not  averred  that  the  manner  of  doing  this  was  improper, 
that  there  was  any  neglect  of  ordinary  or  reasonable  precautions  to 
protect  persons  from  the  effects  of  the  burning  clothing,  but  only 
that  it  was  '^  unlawfully  and  injuriously  done,"  producing  the 
smoke  by  which  the  air  was  unwholesomely  impregnated  with 
oifensive  smells  from  the  burning  articles,  and  this  unwholesome 
infection  of  the  air  is  averred  to  have  been  a  common  nuisance. 

There  is  no  averment  of  the  indictment  putting  in  issue  the  right 
of  the  city  or  county  to  establish  this  hospital,  or  that  the  hospital 
itself  was  pw  $e  a  nuisance.  The  establishment  of  the  hospital  is 
only  stated  by  way  of  historical  inducement  to  the  real  charge, 
which  is,  that  by  burning  the  clothing,  beds,  etc.,  the  air  was 
rendered  unwholesome  and  noxious,  and  offensive  to  the  citizens 
inhabiting  near  the  place  and  the  public  highways.  This  is  the 
real  question  then,  presented  by  the  indictment,  whether  under  the 
facts  and  circumstances  of  the  case,  under  a  proper  charge  of  the 
court,  the  defendants  are  guilty  of  an  offense  against  the  public 
to  be  punished  by  the  State  in  what  they  are  charged  to  have  done. 

That  the  State  may  well  authorise  the  erection  of  hospitals,  and 
make  such  regulations  as  shall  be  deemed  effective  to  prevent  the 
spread  of  an  infectious  epidemic  disease,  no  one  at  this  day  would 
question.  It  is  among  the  inherent  police  powers  that  belong  to 
^1  governments.  Regulations  requiring  drainage  in  cities,  the  re- 
moval of  offal  and  noxious  decaying  substances  in  the  midst  of 
dense  populations,  and  many  other  like  things,  belong  to  this 
oUegoTj.     See  Oooley  Const  Lim.  (5th  ed.)  740-1-^-^. 

That  it  can  equally  authorize  such  needful  regulations  and  estab- 
lishments by  towns  and  cities,  is  equally  dear.    In  £sot  it  might  be 
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fairly  inferred,  as  the  incidental  powers  of  a  mnnicipal  goyemment 
charged  with  the  protection  of  life  and  property  of  a  oitisenship  by 
the  necessity  of  the  case,  closely  aggregated  within  a  comparatiyely 
small  space,  where  infection  in  case  of  prevalent  epidemics  is  liable 
to  spread  rapidly  and  certainly,  to  establish  hospitals,  and  make 
such  regulations  as  woald  tend  to  isolate  the  infected  from  contact 
with  the  general  publia  The  failure  to  exercise  snob  power  would 
be  deemed  in  this  age  a  mark  of  a  crude  and  undeveloped  civiliza- 
tion. See  4  Wait  Act  &  Def.  764,  and  authorities  cited.  Suffice 
it  to  say  however  here,  that  the  power  to  establish  the  hospital  in 
this  case  is  not  a  question  raised  by  the  indictment  directly,  but  the 
question  is  whether  the  impregnation  of  the  air  by  the  smoke  from 
the  burning  clothing  under  the  circumstances  is  criminal.  That 
smoke  or  noxious  vapors  which  materially  corrupt  the  air,  render- 
ing the  occupation  of  houses  near  by  uncomfortable  as  habitations, 
is  a  nuisance,  is  settled  by  the  uniform  current  of  authorities. 
That  the  owner  or  occupier  of  houses,  whether  in  the  city  or 
country,  has  the  right  to  enjoy  pure  and  wholesome  air,  that  is,  as 
pure  and  wholesome  as  their  local  situation  can  reasonably  supply, 
and  any  act  which  materially  corrupts  or  pollutes  the  air,  done 
without  authority  or  justification  is  strictly  a  nuisance,  is  well  set- 
tled by  authority.  See  4  Wait  Act  &  Def.  748,  authorities  cited. 
This  is  all  clear.  The  jury  have  found  the  defendants  guilty,  and 
on  the  facts,  that  is  of  the  existence  of  the  smoke,  and  of  its  ren- 
dering the  occupation  of  the  houses  of  persons  living  hard  by  un- 
comfortable, and  the  air  less  pure  temporarily  than  otherwise 
would  have  been  the  case  from  the  nature  of  their  location,  there 
is  no  ground  on  which  this  court  could  reverse  the  finding  of  facts 
for  want  of  testimony  to  sustain  it 

The  question  is,  whether  this  finding  was  under  a  correct  state- 
ment of  the  law  by  the  court  below,  and  whether  there  was  a  suffi- 
cient justification  and  authority  for  what  was  done ;  whether  his 
honor  gave  defendants  the  benefit  of  the  rules  of  law  tending  to 
show  such  justification  and  authority  for  their  acts,  which  are  not 
of  themselves  denied  or  seriously  controverted. 

His  honor,  after  defining  a  nuisance  with  reasonable  accuracy, 
and  telling  the  jury  that  the  burning  must  have  been  of  such  char- 
acter, and  80  often,  as  to  create  a  permanent,  frequent  and  common 
nuisance,  said  to  the  jury  that  the  question  was  not  as  to  the  au- 
thority of  the  city  and  county  to  take  precautionary  measures  to 
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preTent  the  spread  of  diseaso,  or  to  build  a  hospital  for  that  par- 
poae,  nor  whether  it  was  properly  located,  or  eyen  whether  it  was  a 
suitable  place,  nor  whf^ther  the  burning  was  the  best  means  to  de- 
stroy infected  articles  of  bedding,  clothing,  etc.  He  then  refers  to 
the  grounds  of  the  defense  that  no  nuisance  was  really  committed, 
and  if  so,  the  acts  were  within  the  scope  and  authority  conferred 
on  the  county  and  dty  authorities  by  law. 

In  reference  to  these  defenses  he  tells  the  jury  that  if  no  nuis- 
ance was  committed,  that  is,  no  injury  done  by  the  burning  to  the 
purity  of  the  air,  as  a  matter  of  course  defendants  were  not  guilty. 

As  to  whether  there  was  any  legal  authority  for  doing  what  was 
done,  that  is,  the  burning  the  clothing,  etc.,  and  consequent  crea- 
tion of  the  smoke  complained  of,  he  says,  substantially,  that  the 
powers  conferred  on  county,  court  or  city  authorities  to  preyent  the 
introduction  and  spread  of  diseases  must  be  construed  to  mean  law- 
ful acts,  and  not  the  exercise  of  unlimited  and  arbitrary  powers,  and 
it  could  not  be  presumed  the  legislature  intended  to  confer  such 
powers,  as  from  mistake,  want  of  proper  information  or  regard  to 
the  rights  of  individuals  and  the  public,  with  design  or  otherwise, 
greater  evil  may  arise  than  they  may  be  combatting.  How  an  act 
authorised  by  the  l^dature  could  per  se  be  unlawftil  we  do  not 


He  then  on  this  basis  told  the  jury  the  legislature  could  not  be 
construed  to  have  authorised  a  riolation  of  law,  and  the  powers 
conferred  on  the  city  were  to  be  exercised  with  due  regard  to  the 
.  legal  rights  of  all,  and  if  in  the  exercise  of  their  powers  the  city  or 
I  county  should  riolate  the  law,  they  would  be  amenable  to  the  law 
i  for  its  riolation.  Just  precisely  what  his  honor  intended  the  jury  to 
understand  by  these  generalities  it  is  not  very  easy  to  see  thus  far. 
But  the  next  sentence  enables  us,  perhaps,  to  gather  the  application 
of  the  remarks  quoted.  Ho  summed  up  the  point  to  the  jury  in 
these  words:  '^The  question  on  the  indictment  is,  nuisance  or  no 
nuisance,  and  if  the  nuisance  be  proyed,  then  the  next  question  is, 
who  caused  it,  or  procured  it  to  be  done  ? ''  He  then  instructs  the 
jury  that  in  misdemeanors  all  who  participate  are  principals  in 
the  act,  and  adds, '' relatively  all  citizens  of  community  have  rights 
for  the  use  and  enjoyment  of  the  common  air  in  as  pure  a  state 
as  the  ordinary  transactions  of  men  permit." 

The  theory  of  all  this  is,  that  though  the  hospital  was  properly 
located,  and  burning  the  best  means  to  destroy  the  infected  articles 
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of  clothing,  and  the  like,  nnder  the  circnmstanceBy  jet  if  in  doing 
it  the  air  was  rendered  less  pare  than  by  the  ordinary  transactions 
of  men,  the  defendants  were  guilty,  and  shonld  be  convicted  of  the 
nnisance  charged.  This,  under  his  previous  definition  of  a  nuis- 
ance, as  ^  that  which  incommodes  or  annoys,  something  which  pro 
duces  inconvenience  or  damage, '^  left  the  jury  nothing  to  do  but 
find  this  inconvenience  or  annoyance,  and  if  so,  then  a  verdict  of 
guilty  must  follow. 

This  is  made  stronger  and  clearer  by  his  reftisal  to  charge  as  re- 
quested by  defendant's  counsel  in  the  first  request  made,  which  was 
substantially  that  if  the  burning  '^  of  the  infected  clothing  which 
had  been  used  by  persons  afflicted  with  small-pox,  at  or  near  the 
hospital  grounds,  was  reasonably  necessary  to  prevent  the  spread  of 
the  disease,  and  if  done  in  a  place  reasonably  remote  from  human 
habitation,  then  the  mere  smoke  and  smell  arising  from  the  burn- 
ing of  such  clothing,  although  it  may  have  been  a  temporary  and 
slight  inconvenience  to  such  of  the  people  as  may  be  living  in  the 
neighborhood,  would  not,  under  these  circumstances,  be  an  indict- 
able nuisance.  This  request  is  sound  law,  as  we  think.  Befusing 
this  request,  and  charging  as  he  did,  involved  the  proposition  that 
means  reasonably  adopted  to  prevent  the  spread  of  the  disease 
could  not  be  used  if  it  produced  temporary  inconvenience  to  per- 
sons resident  near  where  the  means  were  thus  being  used. 

In  this  his  honor  clearly  erred  —  all  the  rules  of  our  law  that 
rest  on  the  idea  of  restraint  or  limitation  placed  upon  the  rights  of 
the  individual,  where  the  interests  of  the  public  are  to  be  advanced 
or  protected,  are  based  on  the  opposite  theory  from  what  is  thus  an- 
nounced by  his  honor. 

The  general  principle  resulting  from  the  decided  cases  is  thus 
given  by  Judge  Oooley,  Oonst  Lim.  (5th  ed.)  739  :  **  It  would,''  he 
says,  **  be  quite  impossible  to  enumerate  all  the  instances  in  which 
the  police  power  is  or  may  be  exercised,  because  the  various  cases  in 
which  the  exercise  by  one  individual  of  his  rights  may  conflict  with 
a  similar  exercise  by  others,  or  may  be  detrimental  to  the  public  order 
or  safety,  are  infinite  in  number  and  variety.  And  there  are  other 
cases  where  it  becomes  necessary  for  the  public  authorities  to  inter- 
fere with  the  control  by  individuals  of  their  property,  and  even 
destroy  it,  whore  the  owners  themselves  have  fully  observed  all  their 
duties  to  their  fellows  and  to  their  State,  but  where  nevertheless 
some  controlling  public  necessity  demands  the  interference  or  de- 
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straction.  A  strong  instance  of  this  desoription  is  where  it  becomes 
neoessaiy  to  take  or  destroy  the  priyate  property  of  indiyidnals  to 
preyent  the  spreading  of  a  Are,  the  rayages  of  pestilence,  the  adyance 
of  a  hostile  army,  or  any  great  public  calamity.  Here  the  indi- 
yidaal  is  in  no  defanlt,  bat  his  interest  mast  yield  to  that  necessity 
which  knows  no  law." 

The  principle  thus  stated  is  sound  and  applicable  to  the  case  in 
hand.  The  proof  yery  definitely  tended  to  show  that  burning  the 
articles  mentioned  was  the  best  means  known  of  preyenting  the 
spread  of  infection,  if  not  the  only  certain  means  of  doing  so,  that 
it  was  the  uniform  practice  in  hospitals  where  such  diseases  were 
being  treated  and  recognized  as  the  accredited  mode  recommended 
and  indorsed  by  the  best  lights  of  the  medical  profession. 

If  this  be  so,  then  the  simple  question  is,  whether  parties  using 
sach  means  so  accredited,  in  good  faith,  shall  be  held  criminally 
liable  if  they  should  produce  temporary  inconyenience  to  other 
parties  near  by,  for  this  is  the  substance  of  the  request  refused  by 
his  honor. 

The  loss  to  the  indiyidnals  was  only  a  temporary  one  by  haying 
the  air  for  a  time  impregnated  with  smoke,  oflensiye  though  it  was, 
yet  if  this  was  done  in  order  to,  and  did  reasonably  tend  to,  preyent 
the  spread  of  a  loathsome  and  dangerous  disease,  by  which  the  liyes 
from  twenty-fiye  to  fifty  per  cent  of  persons  attacked  are  liable  to 
diet,  as  one  physicilm  swears  in  this  case,  then  it  is  too  dear  to  doubt 
that  the  interest  of  the  life  of  many  cannot  be  permitted  to  be 
periled  that  others  may  enjoy  the  air  untainted  by  smoke  from 
clothing  infected  by  the  disease,  being  burned  at  a  reasonably  safe 
distance  from  their  dwellings.  If  you  may  rightfully  destroy  the 
house  in  which  a  man  dwells  in  order  to  preyent  the  .spread  of  a 
fire  or  the  rayages  of  a  pestilence,  it  follows  you  may  much  more 
deatroy  for  a  time  the  salubrity  of  the  air,  proyided  it  shall  tend 
reasonably  to  the  result  demanded  by  the  public  interest 

We  do  not  deem  it  necessary  to  enlarge  on  such  a  proposition. 

The  rule  applicable  to  such  a  case  is,  that  if  the  act  was  done  by 
public  authority  or  sanction,  and  in  good  faith,  and  was  dope  for 
the  public  safety,  and  to  preyent  the  spread  of  the  disease,  and  supb 
means  used  as  are  usually  resorted  to  and  approyed  by  medical 
science  in  such  cases,  and  was  done  with  reasonable  care  and  regard 
for  the  safety  of  others,  then  the  parties  were  justified  in  what  they 
did,  and  the  parties  inconyenienced  could  not  complain,  nor  could 
V0L.XLVII— 43 
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the  State  enforce  jBk  orimiiial  liability  for  reenlta  of  temporary  in- 
convenienoe  or  unpleaaantneBS  that  accme  from  the  use  of  such 
proper  and  accredited  means  for  the  safety  of  the  community  againat 
the  spread  of  disease. 

The  theory  of  his  honor  is  the  opposite  of  this,  and  is  erroneoas. 
Let  the  judgment  be  rerersed  and  the  case  remanded  for  a  new  trial. 

Judgment  rwermd;  eau  rmnanded. 


Taylor  v.  Vutcbht. 

(IS  Laa,88S.) 
SUOuU—  "  wMetaie  Uquor  dmUr.'* 

A  mmaafketorar  of  liqaon,  selling  in  anbroken  packagee  al  his  plaoe  of  buai- 
nesB,  is  not  a  "  wholsssle  liqnor  dealer/'  liable  to  taxation  "  as  odier 
merchants.'* 

Lea^  attorney-general,  for  Taylor. 

AUwri  8,  Harks,  and Barton,  for  Vinoent 

Fbbbhan,  J.  This  is  an  itgreed  case  to  test  the  question  whether 
the  defendant,  Vincent,  is  liable  to  the  privilege  iu  of  $150,  im- 
posed by  the  revenue  acts  of  1881  and  1888. 

The  facts  are  that  Vincent,  livinginFranklincounty  onhisfarm, 
owns  a  distillery,  and  distilled  considerable  quantities  of  whisky  and 
some  brandy  in  the  years  1881,  1882  and  1883.  This  was  produced 
from  corn  and  fruit  made  mostly  on  his  own  farm  by  himself  — 
part  of  it  however  was  from  com  and  fruit  purchased  from  his 
neighbors,  the  produce  of  their  own  farms  and  orchards.  He  sold 
the  whisky  in  barrels,  as  put  up  at  the  distillery,  to  wholesale  dealers 
in  these  articles  at  Nashville,  and  in  one  case  sold  these  barrels  to 
retail  dealers  in  Winchester. 

The  question  is  whether  Vincent  on  these  facts  is  liable  to  the 
privilege  tax,  as  a  wholesale  dealer,  under  the  act  of  assembly  refer- 
red to. 

By  the  act  of  1881,  page  198,  section  4,  it  is  provided,  "^  That  the 
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rate  of  taxation  on  the  following  privileges  shall  be  as  folio ws,  etc.; 
wholesale  liqnor  dealers,  one  hundred  and  fifty  dollars,  and  taxed  as 
other  merchants."  The  revenue  act  of  1883  has  the  following  on 
the  subject :  **  Wholesale  liquor  dealers  $150,  and  taxed  as  other 
merchants.'' 

If  the  defendant,  being  the  manufacturer  of  the  article  sold,  which 
is  ''  manufactured  of  the  product  of  the  State,"  is  a  wholesale 
liquor  dealer  '^  within  the  meaning  of  these  acts,  then  he  is  liable  to 
the  tax  sought  to  be  recovered,  but  not  otherwise.  By  the  Oonsti- 
tntion  of  1870,  which  is  the  same  as  that  of  1834,  section  3  :  Ko 
article  manufactured  of  the  produce  of  this  State  shall  be  taxed 
otherwise  than  to  pay  inspection  fees." 

In  the  case  of  the  Staie  v.  Crawford^  2  Head,  460,  by  section  545 
of  the  Code  it  was  provided  ^' that  salt,  sugar^  coffee,  spun  cotton, 
garden  seed,  iron,  and  articles  manu&ctured  in  this  State,  may  be 
aold  without  paying  a  tax,  but  these  articles  are  exempt  in  tlie 
hands  of  any  person  who  sets  himself  up  as  a  merchant  or  grocer." 
In  the  hands  of  merchants  and  grocers  it  was  held  these  articles 
might  be  included  in  graduating  the  amount  of  payment  fixed  by 
the  privil^e,  and  that  this  was  not  a  tax  on  che  article  in  the 
sense  of  the  Constitution,  but  upon  the  occupation.  This  has  been 
the  settled  oonstruction  of  the  constitutional  provision  from  that 
day  to  this. 

The  writer  of  this  opinion  is  bound  to  say,  that  as  an  original 
qaestion,  he  would  hold  otherwise,  and  that  the  tax  on  the  occupa- 
tion of  selling  an  article  is  as  much  a  tax  on  the  article  as  if  laid 
in  terms  upon  it  It  goes  into  its  cost  to  the  merchant,  and  is  of 
necessity  charged  to  the  customer  who  buys  it,  when  imposed  in 
this  form,  as  effectually  as  when  laid  directly  on  the  article.  It  is 
then  equally  a  charge  in  the  one  case  as  ihe  other  on  the  article, 
and  if  so  a  tax  on  the  article,  whether  we  call  it  so  or  not  What  we 
call  a  thing  does  not  change  its  character,  though  it  may  serve  to 
conceal  or  cover  a  purpose. 

But  inasmuch  as  this  construction  has  been  long  acquiesced  in, 
and  has  entered  into  all  of  our  revenue  legislation  since,  this  court 
onght  not  and  will  not  disturb  it 

It  would  follow  from  this  principle  that  a  manufacturer  of  the 
article,  if  he  engaged  in  the  occupation  of  selling  as  a  business,  the 
articles  manufiactnred  by  him,  might  be  taxed  for  the  privilege  of 
doing  so,  as  a  tax  on  his  occupation  or  as  a  privily.     The  oonsti- 
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tutional  exemption  is  that ''  no  artiole  mannfaotared  of  the  pro- 
dace  of  the  State  shall  be  taxed  otherwise  than  to  pay  inspection 
fees"^  so  it  follows  that  if  the  priyilegetax  is  not  one  on  the 
article,  bat  only  on  the  oocapation,  it  may  eqaally  be  exacted  of 
the  mannfiACtarer,  who  becomes  amerohant,  grocer,  or  dealer  in  the 
article,  as  against  a  third  party,  so  Uiat,  as  we  have  said,  the 
only  question  is  whether  the  defendant  is  a  '^  wholesale  liqaor 
dealer''  within  the  meaning  of  the  acts  qaoted. 

It  is  assamed  by  the  attorney-general  that  this  qaestion  was  so 
decided  at  Knoxville  at  last  term  in  the  two  cases  of  Webb  v.  SiaiSy 
11  Lea,  662,  and  of  Webb  ▼.  Bayard,  id.  667.  The  argoment  of  the 
chief  jastice  in  the  opinions  referred  to  may  admit  of  this  assamp- 
tion,  bat  the  opinions  do  not  decide  the  qaestion  assamed,  as  will 
be  seen  from  the  feu^ts  of  the  case,  as  well  as  ttie  points  adjndged. 

We  have  carefally  considered  the  qaestion,  and  oar  conclnsion  is, 
that  a  mann&ctarer  who  sells  articles  manaCMStnred  by  him,  the 
article  being  the  prodnct  of  the  growth  of  the  State,  is  not  a  dealer 
in  such  articles.  That  a  mannfiMstarer  of  whiskey  or  other  spirita- 
oas  liqaors,  who  sells  ftx>m  his  place  of  manafactnre  in  nnbroken 
packages,  or  as  a  mannfiu^nrer,  is  not  a  wholesale  dealer  in  whisky 
under  oar  reyenae  laws. 

We  hold  that  a  dealer  is  correctly  defined  by  the  Supreme  Court  of 
Pennsylyania  in  the  case  of  OammanweaUh  y.  OampbeU,  38  Penn.  St 
380,  as  a  middleman  between  the  manufacturer  or  the  producer  and 
the  consumer,  or  as  said  by  Judge  Black  in  Norris  y.  Comnum- 
wealth,  27  Penn.  St  495,  **  a  dealer,  in  ttie  popular  acceptation  or 
sense  of  the  word,  is  not  one  who  bays  to  keep,  or  makes  to  sell,  but 
one  who  buys  to  sell  again.  He  stands  immediately  between  the 
producer  and  the  consumer,  and  depends  for  his  profits  not  upon 
the  labor  he  bestows  upon  his  commodities,  but  on  the  skill  and 
foresight  with  which  he  watches  the  markets.''  In  other  words,  a 
manfaoturer  of  an  article  from  the  raw  material,  though  he  sells  the 
artiole  thus  manufactured  in  unbroken  packages  to  dealers,  is  not 
a  wholesale  dealer  under  these  reyenue  statutes. 

The  added  clause  ''  and  shall  be  taxed  as  other  merchants,"  shows 
the  legislature  had  io  mind  wholesale  merchants,  men  engaged  in 
bujring  and  selling  as  an  occupation,  and  not  the  original  manu£M>- 
turer  selling  as  in  this  case. 

The  result  is,  the  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 
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TnuuTOBT  y.  Ah  Wah. 

(4  Mont.  110.) 

In  a  tiki  of  •  capital  Ulcmj  the  prlsonar  ia  not  bound  bj  hia  ooiuMBt  la  ka 

triad  by  laes  than  twelve  Juron. 

AONVIOTION  of  murder.    The  opinion  states  the  oase. 

Hmirjf  K.  Slake  and  James  K  Oailawafff  for  appelhint 
B.  W.  Tode,  for  respondent. 


Wadb,  O.  J.  This  IS  an  indietment  for  mnrder.  Daring  the 
progress  of  the  trial,  one  of  the  jurymen  was  exoased  on  aocount  of 
sioknesB  in  his  family,  and  thereupon,  with  the  consent  of  the  defend, 
ants,  the  trial  proceeded  to  a  final  oonolusion  befon  the  remaining 
eleyen  jurymen,  who  returned  into  court  a  yerdiot  against  the  de- 
fendants of  murder  in  the  first  degree. 

Had  the  defendants,  with  the  consent  of  the  prosecution  and  the 
oonrt,  in  a  capital  case,  the  right  or  authority  to  waire  a  trial  before 
a  jury  of  twelve  men  ? 
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A  common-law  jury  oonsUtB  of  twelve  penons.  That  ia  the  jniy 
fiecared  and  guaranteed  by  the  ConBtitution.  By  the  law  of  the 
land,  a  jury  of  twelve  persons  forms  a  part  of  the  tribunal  before 
whom  a  defendant  charged  with  a  capital  crime  is  to  be  tried.  Can 
a  defendant,  on  his  own  motion,  change  the  tribunal  and  aecnre  to 
himself  a  trial  before  a  jury  not  authoriied  by  and  unknown  to  the 
law? 

We  know  of  no  authority  authorizing  any  thing  of  the  kind  in  a 
capital  case.  Instances  may  be  found  in  the  books  in  cases  of  mis- 
demeanors, and  also,  but  more  rarely,  in  cases  of  felonies,  where  it 
has  been  held  that  a  defendant  might  waive  his  right  to  a  jury  of 
twelve  and  consent  to  be  tried  by  a  less  number;  but  the  weight  of 
authority  in  cases  of  felony  is  dearly  against  the  proposition. 

The  law  has  established  certain  tribunals,  with  defined  powers 
and  forms  of  proceeding,  for  the  trial  of  persons  charged  with  crime. 
Security  to  the  defendant  and  to  the  public  is  only  found  in  a  strict 
compliance  with  the  law  of  the  land.  Jurisdiction  comes  by  follow- 
ing the  law.  Disorder  and  uncertainty  follow  a  departure  there- 
from. Neither  the  prosecution  of  the  defendants,  by  any  act  of  their 
own,  can  change  or  modify  the  law  by  which  criminal  trials  are 
controlled. 

If  with  the  consent  of  the  court  and  the  prosecution,  the  de* 
fendant  may  have  a  trial  with  one  juryman  less  than  a  constitu- 
tional jury,  why  with  like  consent  might  he  not  have  a  trial  with 
one  juryman  more  than  a  constitutional  jury?  If  by  his  own  act,  the 
defendant  might  take  one  from  a  lawful  jury,  we  do  not  see  why  he 
might  not  add  one  thereto.  In  either  case  Uiere  would  be  a  failnre 
of  jurisdiction,  because  jurisdiction  attaches  and  makes  valid  a  ver- 
dict when  rendered  by  a  jury,  and  a  jury  is  twelve  men. 

In  civil  actions  the  statute  expressly  provides  that  in  case  a  jury- 
man becomes  sick  and  is  excused,  the  trial,  with  the  consent  of  the 
parties,  may  proceed  before  the  remaining  eleven  jurymen,  but  even 
in  civil  actions  this  could  not  be  done  except  b;  virtue  of  a  statute 
authorising  it.  and  hence  the  statute  was  enacted.  In  the  absence 
of  a  statute  consent  would  not  confer  jurisdiction.  By  the  con- 
sent of  the  court,  prosecution  and  defendant,  a  criminal  trial  ought 
not  to  be  converted  into  a  mere  arbitration. 

In  the  case  of  Oancemi  v.  People,  18  N.  Y,  186,  the  court  says : 
''Criminal  prosecutions  involve  public  wrongs,"  a  breach  of  public 
rights  and  duties  which  affect  the  whole  community,  considered  as 
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a  community^  in  its  social  and  aggregate  capuoity.  3  Bl.  Com.  ;  2 
id.  4,  5.  The  end  they  have  in  yiew  is  ihe  prevention  of  similar 
offenseSy  not  atonement  or  expiation  for  crime  committed.  2  Bl. 
Oom.  11.  The  penalties  or  punishments  for  the  enforcement  of 
which  they  are  a  means  to  the  end  are  not  within  the  discretion  or 
control  of  the  parties  accused  ;  for  no  one  has  a  right,  by  his  own 
voluntary  act,  to  surrender  his  liberty  or  part  with  his  life.  The 
State,  the  public,  have  an  interest  in  the  preservation  of  the  liber- 
ties and  the  lives  of  the  citizens,  and  will  not  allow  them  to  be 
taken  away  '*  without  due  process  of  law"  (Const.,  art.  1,  §  6), when 
forfeited,  as  they  may  be,  as  a  punishment  for  crime.  Criminal 
prosecutions  proceed  on  the  assumption  of  such  a  forfeiture,  which 
to  sustain  them,  must  be  ascertained  and  declared  as  the  law  has 
prescribed.  *         »         »        These  considerations  make  it  ap- 

parent that  the  right  of  a  defendant  in  a  criminal  prosecution  to 
affect,  by  consent,  the  conduct  of  the  case,  should  be  much  more 
limited  than  in  civil  actions.  It  should  not  be  permitted  to  extend 
so  far  as  to  work  radical  changes  in  great  and  leading  provisions  as 
to  the  organization  of  the  tribunals  or  the  mode  of  proceeding  pre- 
scribed by  the  Constitution  and  the  laws. 

Effect  may  justly  and  safely  be  given  to  such  consent  in  many 
particulars,  and  the  law  does,  in  respect  to  various  matters,  regard 
and  act  upon  it  as  valid.  Objections  to  jurors  may  be  waived  ;  the 
court  may  be  substituted  for  triers  to  disposeof  challenges  to  jurors; 
secondary  in  place  of  primary  evidence  may  be  received ;  admission 
of  facts  are  allowed ;  and  in  similar  particulars,  as  well  as  in  rela- 
tion to  mere  formal  proceedings  generally,  consent  will  render  valid 
what  without  it  would  be  erroneous.  »  »  *  Ba^  when 
issue  is  joined  upon  an  indictment,  the  trial  must  be  by  the  tribu- 
nals, and  in  the  mode  which  the  Constitution  and  laws  provide 
without  any  essential  change.  The  public  officer  prosecuting  for 
the  people  has  no  authority  to  consent  to  such  a  change,  nor  has 
the  defendant  Applying  the  above  reasoning  to  the  present  case, 
the  conclusion  necessarily  follows  that  the  consent  of  the  plaintiff 
in  error  to  the  withdrawal  of  one  juror,  and  that  the  remaining 
eleven  might  render  a  verdict,  could  not  lawfully  be  recognized  by 
the  court  at  the  Circuit,  and  was  a  nullity.  If  a  deficiency  of  one 
juror  might  be  waived,  there  appears  to  be  no  good  reason  why  a 
deficiency  of  eleven  might  not  be;  ami  it  is  difficult  to  say  why, 
upon  the  same  principle,  the  entire  panel  might  not  be  dispensed 
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with,  and  the  trial  committed  to  the  court  alone.  It  wonld  be  a 
highly  dangerooa  innoration  in  reference  to  criminal  cases,  apon 
the  ancient  and  in?alaable  institntion  of  trial  by  jnry,  and  the  Con- 
stitution and  laws  establishing  and  securing  that  mode  of  trial,  for 
the  court  to  allow  of  any  number  short  of  a  ftill  panel  of  twelve 
jurors,  and  we  think  it  ought  not  to  be  tolerated. 

In  tiie  case  of  StaU  y.  MansfiM^  41  Mo.  475,  Waokbb,  J.*  says:  '^A 
jury  must  consist  of  twelve  men,  no  more,  no  less ;  no  other  num- 
ber is  known  to  the  law,  and  they  must  appear  upon  the  record  to  have 
rendered  their  verdict"  Rez  v.  Si.  Jftehael,  2  W.  BlacksL719;  Dixon 
V.  Richards,  2  How.  (Miss.)  771;  Jackson  v.  /XaUfi  Blaokfl  461;  Brown 
V.  State,  8  id.  561.  The  petit  jury,  says  Ohitty,  must  consist  of  pre- 
cisely twelve,  and  is  never  to  be  more  or  less,  and  this  fact  it  is  nec- 
essary to  insert  upon  the  record.  If  therefore  the  number  returned 
be  less  than  twelve,  any  verdict  must  be  ineffectual,  and  the  judg. 
ment  will  be  reversed  on  error.     1  Ohit  Grim.  Law,  505. 

After  commenting  upon  the  reasons  given  in  the  case  of  Can- 
009711  V.  People,  above  cited.  Judge  WAGiirBB  further  says:  ''An- 
other good  and  sufficient  reason,  it  occurs  to  us,  is,  that  the  prison- 
er's consent  cannot  change  the  law.  His  right  to  be  tried  by  a  jury 
of  twelve  men  is  not  a  mere  privilege;  it  is  a  positive  requirement 
of  the  law.  He  can  unquestionably  waive  many  of  his  1^^  rights 
or  privileges.  He  may  agree  to  certain  facts  and  dispense  with 
formal  proofs  ;  he  may  consent  to  the  introduction  of  evidence  not 
strictly  legal,  or  forbear  to  interpose  challenges  to  the  jurors ;  but 
he  has  no  power  to  consent  to  the  creation  of  a  new  tribunal  un- 
known to  the  law  to  try  his  offense.  The  law  in  its  wisdom  has  de- 
clared what  shall  be  a  legal  jury  in  the  trial  of  criminal  cases ;  that 
it  shall  be  composed  of  twelve ;  and  a  defendant,  when  he  is  upon 
trial,  cannot  be  permitted  to  change  the  law  and  substitute  anoUier 
and  a  different  tribunal  to  pass  upon  his  guilt  or  innocence.  The 
law  as  to  criminal  trials  should  be  based  upon  fixed  standards,  and 
should  be  clear,  definite  and  absolute.  If  one  juror  can  be  with- 
drawn, there  is  no  reason  why  six  or  eight  may  not  be,  and  thus 
the  accused,  through  persuasion  or  other  causes,  may  have  his  life 
put  in  jeopardy  or  be  deprived  of  his  liberty  through  a  body  con- 
stituted in  a  manner  unknown  to  the  law.  Aside  from  the  illegality 
of  such  a  procedure,  public  policy  condemns  it  The  prisoner  is 
not  in  a  condition  to  exercise  a  free  and  independent  choice  with- 
out often  creating  prejudice  against  him." 
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In  HiU  Y.  Fmjple,  16  Mich.  357,  the  conn  says :  ''  The  trae  the- 
oTjf  we  think,  is  that  the  people,  in  their  politioal  or  sovereign  ca- 
pacity, aarame  to  provide  by  law  the  proper  thbnnals  and  modes  of 
trial  for  offenaes,  without  consulting  the  wishes  of  the  defendant  as 
such ;  and  upon  them  therefore  deyolyes  the  responsibility  not  only 
of  enacting  such  laws,  but  of  carrying  them  into  effect,  by  furnish- 
ing the  tribunals  the  panels  of  jurors  and  other  safeguanls  for  his 
trial,  in  accordance  with  the  Oonstitution  which  secures  his  rights. 
The  goTemment,  the  officers  of  the  law,  bring  the  jurors  into  the 
box;  he  has  no  control  over  the  matter  who  shall  be  summoned  or 
compoee  the  panel,  upon  which  he  may  exercise  the  right  of  chal- 
lenge ;  and  the  prosecution  must  see  that  electors  only  are  placed 
therein,  as  the  law  requires. 

"  But  independent  of  all  theories,  and  as  a  practical  question,  we 
think  there  would  be  great  danger  in  holding  it  competent  for  a 
defendant  in  a  criminal  case,  by  waiver  or  stipulation,  to  give  au- 
thority, which  it  could  not  otherwise  possess,  to  a  jury  of  less  than 
twelve  men,  for  his  trial  and  conviction;  or  to  deprive  himself  in 
any  way  of  the  safeguards  which  the  Constitution  has  provided 
him,  in  the  unanimous  agreement  of  twelve  men  qualified  to  serve 
as  jurors  by  the  general  laws  of  the  land« 

"  Let  it  once  be  settled  that  a  defendant  may  thus  waive  this 
constitutional  right,  and  no  one  can  foresee  the  extent  of  the  evils 
which  might  follow ;  but  the  whole  judicial  history  of  the  past 
must  admonish  us  that  very  serious  evils  should  be  apprehended, 
and  that  every  step  taken  in  that  direction  would  tend  to  increase 
the  danger.  One  act  or  neglect  might  be  recognized  as  a  waiver  in 
one  case,  and  another  in  another,  until  the  constitutional  safeguards 
might  be  substantially  frittered  away.  The  only  safe  course  is  to 
meet  the  danger  in  limine,  and  prevent  the  first  step  in  the  wrong 
direction. 

*'  It  is  the  duty  of  courts  to  see  that  the  constitutional  rights  of  a 
defendant  in  a  criminal  case  shall  not  be  violated,  however  negli- 
gent he  may  be  in  raising  the  objection.  It  is  in  such  cases,  em- 
phatically, that  consent  should  not  be  allowed  to  give  jurisdiction." 
49ee  also  FwpU  v.  ffN&il  48  Oal.  258 ;  Carpenter  v.  State,  5  Miss. 
103;  Jaekeon  v.  State,  6  Blackf.  461 ;  Brotan  v.  State,  16  Ind.  486 ; 
Bawl&r  V.  State,  5  Sneed,  360 ;  Bell  v.  State,  44  Ala.  393  ;  Williams 
V.  StaU,  12  Ohio  St  622;  Allen  y.  State,  54  Ind.  461;  1  Bish.  Crim. 
Pr.,  §  761;  Proff.  Jury  Trial,  §  113;  State  v.  McClear,  11  Nev.  39, 60. 
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Iq  opposition  to  these  authoritieB  is  that  of  SkUe  v.  Kaufman^  51 
lowa^  578;  B.  o.  33  Am.  Bep.  148,  where  it  is  held,  that  upon  a  trial 
for  a  crime,  the  defendant  may  waire  his  right  to  trial  by  a  jniy  of 
twelve  men,  and  with  his  consent  may  be  tried  before  eleven  jurors. 
This  decision  cites  for  its  sopport  the  cases  of  OamnionwMUh  y. 
Dailey,  12  Onsh.  80;  Murphy  r.  OommonweaUh^  1  Meta  (Ky.)  365; 
Tyray,  Same,  2  id.  1,  which  cases  were  misdemeanors,  and  ex- 
pressly limit  their  appUcation  to  misdemeanors  only,  and  there- 
fore cannot  properly  be  cited  as  aathority  in  cases  of  felony,  and  es- 
pecially not  in  capital  oases. 

We  therefore  hold  that  the  court  erred  in  permitting  the  trial  to 
proceed  to  a  verdict  after  the  withdrawal  of  one  of  the  twelve 
jurors.  The  verdict  of  eleven  jurymen  in  a  capital  case  is  a  mere 
nullity,  and  any  judgment  rendered  thereon  against  the  defendant 
is  without  jurisdiction  and  void. 

This  conclusion  renders  it  unneoessary  for  us  to  consider  any  of 
the  other  questions  presented  in  the  arguments  of  counsel 

The  judgment  is  reversed  and  the  cause  remanded  for  a  new  trial. 

Judgment  rmmr9&L 


Pboplb  y.  Omr  of  Buttb. 

(4Moiit.l7».) 

OonetUuHanallaw  —  tttbrnUtinff  eUy  eharier  to  veU^  fiiHmne. 

The  legialature  may  make  the  adoption  of  a  city  charter  dependenl  on  liie 
consent  of  the  reaident  tax-paying  hooMholdefs. 


T 


HE  opinion  states  the  point 


S,  DeWolfey  for  appellants. 

Wadb,  G.  J.  The  act  incorporating  the  oitj  of  Butte  provides, 
art  IV,  §  2  (Session  Laws,  1879),  as  follows :  '*  All  citizens  of  the 
United  States,  and  those  who  have  declared  their  intention  to  be- 
come such,  of  twenty-one  years  of  age,  who  shall  be  tax-paying  house- 
holders, and  who  shall  have  been  actual  residents  of  said  city  three 
months  preceding  said  election,  shall  be  entitled  to  vote  for  ci^ 
officers  and  the  adoption  of  this  charter." 
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The  yalidity  of  this  act  of  inoorporation  is  called  in  question 
principally  for  the  reason  that  it  limits  and  restricts  the  right  to 
Tote  upon  the  proposition  to  adopt  or  to  reject  the  charter  to  the 
tax-paying  householders  who  shall  have  been  actual  residents  of  the 
city  for  three  months  preceding  the  election. 

1.  The  organic  act  vests  all  legislative  power  of  the  territory 
in  the  governor  and  legislative  assembly.  The  qualifications  of 
Yoters  and  of  officers  (after  the  first  election)  are  such  as  shall  be 
prescribed  by  the  legislature.  The  legislative  power  of  the  terri- 
tory extends  to  all  rightful  subjects  of  legislation  consistent  with  the 
Constitution  and  the  organic  act  of  the  territory.  The  power  to 
make  laws,  limited  only  by  the  boundaries  of  the  Oonstitution  and 
the  organic  act,  resides  with  the  legislature^  and  there  it  must  re- 
main. But  it  is  no  violation  of  the  principle  that  the  legislature 
may  confer  upon  municipal  organizations  certain  powers  of  legisla- 
tion concerning  local  regulation,  for  such  municipal  governments 
are  mere  anxiliaries  to  the  State  government  in  the  business  of  mu- 
nicipal rule. 

It  is  another  well-settled  principle  that  the  legislature  may  create 
municipal  organizations  and  governments  upon  its  own  motion, 
consulting  only  its  own  views  as  to  the  propriety  or  necessity  of 
looh  action,  and  without  the  consent  and  against  the  protest  of 
those  upon  whom  such  government  is  to  take  effect  Gooley  Oonst. 
lim.  143. 

The  theory  of  a  government  by  the  people  is  that  they  act 
through  their  representatives.  They  delegate  their  authority  to 
their  agents,  who  speak  and  act  for  them  in  making  laws.  The  act 
of  au  agent,  within  the  scope  of  his  authority  binds  the  principal. 
Hence  laws  enacted  by  a  properly  constituted  legislature,  within 
the  scope  of  its  authority,  and  not  in  conflict  with  the  Oonstitution 
or  organic  law,  bind  the  people.  They  give  their  consent  to  laws 
by  clothing  their  agents  with  power  and  authority  to  make  them. 
There  is  no  reserved  power  in  the  people  to  consent  to  or  reject  laws 
properly  enacted  by  tiieir  lawfully  constituted  agents*  If  they  ob- 
ject to  the  laws  for  the  reason  that  they  are  not  within  the  limits  of 
the  organic  law,  they  may  have  that  question  determined  in  the 
proper  tribunals;  if  they  object  to  them  because  they  are  oppres- 
sive, or  do  not  fulfill  their  expectations,  they  may  elect  new  agents 
to  alter  or  abolish  them,  and  to  enact  others  in  their  places. 

It  is  within  the  competency  of  a  territorial  legislature  to  create 
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mcmioipal  corporations.  Its  authority  extends  to  all  righttal  sub- 
jects of  legislation.  It  may  provide  municipal  oonrts^  althongh  by 
the  organic  act  it  is  declared  that  the  judicial  power  of  the  terri- 
tory shall  be  Tested  in  a  Supreme  Oourt,  District  Oourt,  Probate 
Oourts  and  justices  of  the  peaoei  1  Dill.  Mnn.  Oorp.,  §  18,  citing 
8iaie  y.  Taung,  8  Eans.  445 ;  Burnes  y.  AfehUon^  %  id.  454 ;  Rid- 
dick  y.  Afnelin,  I  Mo.  5;  Vineannes  VhiverMy  y.  Indiana,  14  How. 
268  ;  Vance  y.  Bant,  1  Blackfl  80;  Mym-s  y.  Bank,  20  Ohio,  283 ; 
Deitz  Y.  Oily,  1  Ool.  828. 

The  same  author  further  says :  '*  The  rule  which  applies  to  pri- 
vate corporations,  that  the  incorporating  act  is  ineffectual  to  con- 
stitute a  corporate  body  until  it  is  absented  to  or  accepted  by  the 
corporators,  has  no  application  to  statutes  creating  municipal  cor- 
porations. These  are  imporatiye  and  binding  without  any  consent, 
unless  the  act  is  expressly  made  conditional.  All  who  liye  within 
the  limits  of  the  incorporated  district  are  bound  by  them,  and  can 
only  withdraw  trom  the  corporation  by  removal  Over  such  ooipo- 
rations  the  legislature,  unless  restrained  by  the  Constitution,  has 
entire  control ;  and  unless  otherwise  provided  by  the  act  itself,  or 
a  different  intention  is  manifested,  the  public  corporation  is  l^gaDy 
constituted,  as  soon  aa  theincorporatingactdeclaringit  to  exist  goes 
into  effect  1  DilL  Mun.  Corp.,  §  23 ;  Medical  Imtituie  v.  Patter- 
son,  1  Denio,  61 ;  5  id.  618  ;  Myers  v.  Irtoin,  2  S.  &  B.  868 ;  Ang. 
&  Ames  Corp.,  §  79,  and  cases  cited ;  Wetts  v.  Burbank,  17  N.  H. 
393 ;  i^ciety,  etc.,  v.  Tknon  of  Paulet,  4  Pet  480 

Having  this  authority,  it  has  been  doubted  whether  the  legisla- 
ture had  the  lawful  right  to  submit  the  question  of  the  adoption  oir 
rejection  of  a  municipal  charter  to  the  people  for  whom  it  was  cre- 
ated ;  but  the  weight  of  authority  is,  and  the  practice  is  now  gen- 
eral, to  submit  to  those  interested,  and  who  are  to  take  upon  them- 
selves the  burdens  imposed  by  a  municipal  government,  if  the  same 
is  established,  the  question  as  to  the  adoption  or  rejection  of  the 
charter.  And  this  is  not  the  delegation  of  legislative  authority  to 
the  people.  It  is  merely  attaching  a  condition  to  the  law  and  provid- 
ing that  it  shall  take  effect  upon  the  happening  of  a  certain  event 
1  Dill.  Mnn.  Corp.,  §  28. 

The  legislature  having  absolute  authority  to  establish  a  munici- 
pal government  for  a  town  or  city  without  consulting  the  people  of 
such  town  or  city,  or  obtaining  their  consent,  it  follows  that  the 
legislature  may  cause  the  establishing  of  such  municipal  govern- 
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ment  to  depend  upon  th^  happening  of  any  future  contingency  or 
event. 

It  is  objected  that  this  act  of  incorporation  did  not  become  a  lair 
by  yirtne  of  the  will  of  the  legislature,  but  by  virtue  of  the  will  of 
the  people  to  whom  the  question  of  its  adoption  was  submitted. 
This  objection  is  not  supported  by  authority.  The  legislature  may  at- 
tach such  conditions  as  to  the  taking  effect  of  laws  as  it  deems  proper. 

In  the  case  of  Slack  y.  M.  d  L.  Railroad  Co^  13  B.  Monr.  23,  the 
oonrt  says  :  ''  It  is  not  essential  to  the  character  and  force  of  a 
law  that  the  legislatiTc  enactment  should  itself  command  to  be  done 
every  thing  for  which  it  provides.  The  legislative  power  to  com* 
mand  a  particular  thing  to  be  done  includes  the  power  to  authorize 
it  to  be  done.  The  act  done  under  authority  conferred  by  the  legis- 
lature is  precisely  as  legal  and  valid  as  if  done  in  obedience  to  a 
legislative  command.  Each  is  entitled  to  the  same  force  and  efficacy, 
and  each  must  be  followed  by  all  the  consequences,  which  either  by 
the  general  law  or  by  the  particular  statute,  are  annexed  to  the 
particular  law,  because  such  is  done  in  effectuation  of  the  legislative 
irill,  and  each,  when  done  according  to  that  will,  has  all  the  sanc- 
tion which  the  legislative  power  ^^san  give.  Each  is  therefore  en- 
titled to  the  aid  of  the  whole  power  of  the  government  to  uphold 
it,  and  to  maintain  the  rights  flowing  from  it.  A  peremptory 
statute  is  at  once  mandatory  and  requires  obedience,  and  thus  is  at 
once  a  perfect  law  in  all  respects.  A  statute  giving  authority  to  do 
or  not  to  do,  and  presenting  the  consequences  of  the  act  done,  has 
not,  until  the  act  is  done,  any  mandatory  effect  requiring  immediate 
obedience,  except  so  far  as  it  regulates  the  time  and  manner  of  doing 
the  act,  and  expressly  or  impliedly  commands  that  the  agent  shall 
not  be  prevented  from  doing  it  according  to  the  discretion  allowed. 
Beyond  that  it  has  not  a  mandatory  effect  till  the  act  is  done,  and 
is  not,  until  then,  a  perfect  law  as  to  all  the  purposes  provided  for. 
In  other  words,  it  does  not  take  its  final  effect  as  a  mandatory  law 
until  the  discretionary  act  is  done,  upon  which  it  is  to  have  its  final 
and  peremptory  operation.  So  far  as  such  a  statute  confers  au- 
thority and  discretion,  it  is  as  obligatory  from  the  first  as  the  legis- 
lative power  can  make  it.  And  although  its  ftirther  practical  efficacy 
may  depend  upon  the  discretionary  act  of  some  other  body  or  in- 
dividual, it  is  not  derived  from  that  discretion,  but  from  the  will 
of  the  legislature  which  authorized  the  act  and  prescribed  its 
consequences.'' 
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In  Standing  v.  Burr,  13  Oal.  357,  the  ooart  says  :  ''  Laws  may 
be  absolate,  dependent  upon  no  contingency,  or  they  may  be  subject 
to  sach  conditions  as  the  legislature  may  impose.  They  may  take 
effect  only  upon  the  happening  of  events  which  are  in  the  future 
and  uncertain  ;  and  among  others,  the  Toluntary  act  of  the  parties 
upon  whom  they  are  designed  to  operate.  They  are  no  less  complete 
and  perfect,  when  passed  byihe  legislature,  though  future  and  con- 
tingent events  may  determine  whether  or  not  they  shall  take  effect. ** 

In  Smith  y.  Oiiy  of  JanesviUe,  26  Wis.  294,  the  court  says  :  ""  No 
one  doubts  the  general  power  of  the  legislature  to  make  such  regu- 
lations and  conditions  as  it  pleases  with  regard  to  the  taking  effect 
or  operation  of  laws.  They  may  be  absolute  or  conditional  and 
contingent ;  and  if  the  latter,  they  may  take  effect  on  the  happening 
of  any  event  which  is  future  and  uncertain." 

In  Moers  v.  Oiiy  of  Reading,  21  Penn.  St  202,  the  court  says  : 
'^  Half  the  statutes  on  our  books  are  in  the  alternative,  depending 
on  the  discretion  of  some  person  or  persons,  to  whom  is  confided 
the  duty  of  determining  whether  the  proper  occasion  exists  for 
executing  them.  But  it  cannot  be  said  that  the  exercise  of  such 
discretion  is  the  making  of  ihe  law.'' 

In  O.  W.  &  Z,  R.  R.  Oo.  v.  Oommisnoners  of  GlinUm  Oouniy,  1 
Ohio  St  88,  the  court  said :  ^'  The  true  distinction  therefore  is 
between  the  delegation  of  power  to  make  the  law,  which  necessarily 
involves  a  discretion  as  to  what  it  shall  be,  and  conferring  an  au- 
thority or  discretion  as  to  its  execution  to  be  exercised  under  and 
in  pursuance  of  law.  The  first  cannot  be  done  ;  to  the  latter,  no 
valid  objection  can  be  made." 

In  Hohari  v.  Supers,  etc,  17  Oal.  31,  the  Supreme  Court  of  Cali- 
fornia says:  ''The  general  principle  is  unquestionably  true, 
ihat  our  system  is  not  a  pure  democracy,  but  a  representative 
Sepublican  government,  one  of  whose  departments — the  legisla- 
tive —  has  the  exclusive  faculty  of  enacting  laws.  But  the  legisla- 
tive department,  representing  the  mass  of  political  powers,  is  no 
further  controlled  as  to  its  powers,  or  the  mode  of  their  exercise, 
than  by  the  restrictions  of  the  Constitution,  Such  restrictions  must 
be  shown,  before  the  action  of  the  legislature,  as  to  fact  or  mode, 
can  be  held  invalid.  Accordingly  the  legislature,  having  this  gen- 
eral power  of  enacting  laws,  may  enact  them  in  its  own  form,  where 
not  restrained,  and  may  give  to  them  such  effect,  to  be  worked  out 
in  such  a  way  and  by  such  means  as  it  chooses  to  prescribe.  It  may 
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proTide  thafc  a  law  shall  go  into  e£Feot  at  one  time  or  another,  ab- 
solately  or  on  condition,  upon  certain  terms  or  in  a  certain  erent, 
or  without  regard  to  future  CTente." 

Says  the  Supreme  Court  of  Pennsylvania  in  Loclufs  Appeal,  72 
Penn.  St  498 ;  8.  c,  13  Am.  Bep.,  716,  by  Aonbw,  J, :  "  The  true 
distinction  I  consider  to  be  this :  The  legislaturo  cannot  delegate 
its  power  to  make  a  law;  but  it  can  make  a  law  to  delegate  a  power 
to  determine  some  fact  or  state  of  things  upon  which  the  law  makes, 
or  intends  to  make,  its  own  action  depend.  To  deny  this  would 
be  to  stop  the  wheels  of  goyernment. 

**  There  are  many  things  upon  which  wise  and  useful  legislation 
must  depend,  which  cannot  be  known  to  the  law-making  power, 
and  must  therefore  be  a  subject  of  inquiry  and  determination  out- 
side of  the  halls  of  legislation.  Hence  the  necessity  of  municipal 
diyisions  of  States  into  counties,  townships,  cities,  wards,  boroughs 
and  districts,  to  whicn  is  committed  the  power  of  determining  many 
matters  necessary  or  merely  useful  to  local  welfare.  Can  any  one 
distinguish  between  committing  the  determining  power  to  the 
authorities  of  the  district  and  to  the  people  of  the  district?  If  the 
power  to  determine  the  expediency  or  necessity  of  granting  licenses 
to  sell  liquors  in  a  municipal  division  can  be  committed  to  a  com- 
mission, a  council,  or  a  court,  which  no  one  can  dispute,  why  can- 
not the  people  themseWes  be  authorized  to  determine  the  same 
thing  ?  If  a  determining  power  cannot  be  delegated,  then  there 
can  be  no  power  delegated  to  city  councils,  commissioners  and  the 
like,  to  pass  ordinances,  by-laws  and  resolutions  in  the  nature  of 
laws,  binding  and  affecting  both  the  persons  and  the  property  of 
the  citizens.  If  a  determining  power  cannot  be  conferred  by  law, 
there  can  be  no  law  that  is  not  absolute,  unconditional  and  peremp- 
tory ;  and  nothing  which  is  unknown,  uncertain  and  contingent 
oan  be  the  subject  of  law." 

These  cases  have  been  cited  to  show,  first,  that  it  is  within  the 
competency  of  legislative  authority  to  enact  laws,  the  taking  effSdct 
of  which  may  be  conditional  or  contingent,  depending  upon  some 
nnoertain  future  event ;  and  second,  that  it  is  competent  for  a  legis- 
lature to  delegate  to  one  man  or  to  a  certain  designated  body  or 
class  of  men,  or  to  the  whole  people,  the  question  as  to  when  the 
contingency  or  event  has  or  shall  take  place.  And  such  determin- 
ation is  not  in  any  sense  the  making  of  the  law.  It  is  declaring 
when  a  law  already  made  shall  go  into  effect. 
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In  this  case  the  charter  had  already  been  enacted.  It  was  per- 
fect and  complete  in  all  its  parts.  It  establishes  a  local  goTemment 
for  the  city  of  Butte,  defines  its  authority  and  prescribes  its  powers. 
It  was  a  law.  The  people  of  Butte,  and  no  class  or  portion  of  them, 
had  any  discretion  in  the  matter.  They  could  not  add  to  or  take 
from  the  law  as  enacted.  The  only  question  submitted  to  the  tax- 
paying  householders  was  as  to  when  the  law  should  take  efEect 
They  had  no  discretion  as  to  what  the  charter  should  contaio.  That 
had  already  been  determined  by  the  law-making  power.  "In  what 
does  this  discretion  consist?  Certainly  not  in  fixing  the  terms 
and  conditions  upon  which  the  act  may  be  performed,  or  the  obli* 
gations  thereupon  attaching.  These  are  all  irrevocably  prescribed 
by  the  Jegislatnre,  and  wheneyer  called  into  operation,  conclnsiyely 
goyem  at  every  step  taken.  The  law  is  therefore  perfect,  final  and 
decisive  in  all  its  parts,  and  the  discretion  given  only  relates  to  ita 
execution.  It  may  be  employed  or  not  employed ;  if  employed,  it 
rules  throughout ;  if  not  employed,  it  still  remains  the  law,  ready 
to  be  applied  whenever  the  preliminary  condition  is  performed.'^ 
a  W.  ii  Z.  IL  Co.  V.  ClitUon  Co.,  1  Ohio  St.  88. 

The  appellants  contend,  that  because  this  determining  power  as 
to  when  the  charter  shall  take  effect  and  become  operative  is,  by 
the  terms  of  the  act  creating  it,  left  to  the  voice  of  a  majorily  of 
the. resident  tax-paying  householders  within  the  limits  of  the  oiiy, 
and  not  the  voice  of  a  majority  of  the  legal  voters  thereof,  therefore 
that  the  act  of  incorporation  is  void. 

This  proposition  does  not  involve  the  vital  question  here.  It  is  not 
necessary  to  the  validity  of  the  act  of  incorporation  to  submit  it  to 
the  whole  or  to  any  portion  of  the  people  of  the  city  of  Butte  for  their 
acceptance  or  rejection  ;  the  provision  of  the  charter  requiring  its 
submission  to  the  resident  tax-paying  householders  was  conferring 
the  right  of  suffrage,  where  before  it  did  not  exist.  Instead  of  be- 
ing an  infringement  of  and  a  contraction  of  the  right  of  the  elective 
franchise,  it  was  an  expansion  thereof.  It  was  the  granting  of  a 
privilege  where  before  it  did  not  exist  It  was  a  mere  act  of  grace  upon 
the  part  of  the  legislature  to  submit  the  charter  to  the  people  at  all, 
or  to  any  part  or  portion  of  them.  They  could  not  have  complained, 
or  would  have  had  no  grounds  of  complaint,  if  a  municipal  govern- 
ment had  been  established  for  their  city  without  their  consent  or 
the  consent  of  any  of  them.  In  that  event  they  Avould  have  been 
deprived  of  none  of  their  legal  rights.     How  much  less  have  they 
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canae  to  complain  when  their  privilegea  have  been  enlarged  and 
they  hare  been  granted  rights  that  they  did  not  before  possess  ?  And 
BO  the  question  as  to  whether  the  people  of  the  city  of  Butte  have 
been  deprived  of  their  right  to  vote,  which,  as  appellants  elo- 
quently contend,  ''  is  one  of  the  highest  attributes  of  a  citizen/'  does 
not  arise  in  this  case.  They  could  not  well  be  deprived  of  what 
they  never  possessed.  They  did  not  have  and  never  had  the  right 
to  vote  upon  the  adoption  of  the  charter.  The  legislature  conferred 
the  right  to  vote  thereon  upon  the  resident  tax-paying  householders, 
and  confided  to  them  and  their  discretion  when  the  law  should  go 
into  effect.  This  was  the  future  contingency  upon  which  the  oper- 
ation of  the  law  depended.  That  the  legislature  had  authority  to 
make  the  operation  of  the  law  to  depend  upon  such  a  contingency 
no  one  can  doubt.  The  legislature  might  have  confided  to  one 
m^n,  a  court  or  judge,  to  a  board  or  to  a  commission,  to  determine 
when  the  event  had  transpired  that  should  set  in  operation  the 
law. 

In  the  case  of  State y.  Park&r,  26  Vt.  357,  the  court  says:  ''If 
the  operation  of  the  law  may  fairly  be  made  to  depend  upon  a  fu- 
ture contingency,  then,  in  my  apprehension,  it  makes  no  essential 
difference  what  is  the  nature  of  the  contingency,  so  it  be  an  equal 
and  fair  one,  a  moral  and  legal  one,  and  so  far  connected  with  the 
object  and  purpose  of  the  statute  as  not  to  be  a  mere  idle  and  arbi- 
trary one.*' 

Submitting  the  charter  to  the  resident  tax-paying  householders 
of  the  city  was  equal  and  fair;  it  was  not  illegal  or  immoral ;  nor 
was  it  idle  or  arbitrary  or  opposed  to  sound  policy.  This  limitation 
of  the  right  to  vote  upon  the  charter,  and  for  officers  created  by  it, 
was  intended  to  place  the  government  of  the  city  in  the  hands  of 
those  who  had  to  bear  it»  burdens  and  provide  funds  for  paying  its 
neoessary. expenses.  The  resident  tax-paying  householders  of  any 
town  or  city  always  represent  a  vast  majority  of  the  property  of 
aaoh  town  or  city.  They  must  provide  the  funds  for  carrying  on  the 
municipal  government  It  may  be  '^  one  of  the  highest  attributes 
of  non-paying  citizens''  to  vote  a  tax  upon  those  who  are  the  owners 
of  property,  and  to  take  possession  of  the  fund  thereby  created  and 
disburse  it;  but  where  the  right  so  to  do  did  not  exist  under  the 
Ck>nstitution  and  laws,  and  where  the  legislature,  in  framing  the 
charter,  might  have  legally  deprived  all  citizens  of  the  municipality 
of  the  right  to  vote  upon  the  adoption  of  the  charter  and  in  the 
Vol.  XLVll  — 45 
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election  of  ofSoers  under  it,  we  do  not  see  that  the  non-taz-paying, 
or  any  other  citixens,  have  any  caoAe  to  complain  that  they  hava 
been  deprived  of  any  of  their  rights. 

Where  the  right  to  vote  did  not  previooaly  exist  under  the  Con- 
stitution and  the  laws,  the  legislature,  in  conferring  a  privilege  upon 
a  locality,  has  tha  right  to  limit  the  right  of  voting,  or  to  preseribe 
any  other  legal  restrictions^  as  a  condition  precedent  to  the  privilege. 
The  right  to  vote  upon  the  adoption  of  a  charter,  or  at  a  municipal 
election,  is  not  an  inherent  right  that  belongs  to  a  citixen  because 
he  is  a  citizen.  Municipal  corporations  are  creatures  of  the  legisla- 
ture. Its  authority  is  omnipotent,  absolute,  within  the  limits  of 
the  Oonstitution  and  the  laws.  Within  such  boundaries  it  may 
create  a  municipal  government,  define  its  powers^  designate  its 
officers,  limit  and  control  their  jurisdiction,  authority,  terms  of 
office,  duties  and  forms  of  proceeding,  and  when,  how  and  by  whom 
they  shall  be  elected ;  or  it  may  impose  a  charter  upon  the  people 
and  appoint  the  municipal  officers,  depriving  all  the  people  of  the 
right  to  vote  for  such  officers.  When  the  people  elect  their  repre- 
sentatives to  the  legislature  they  exercise  their  right  of  self-govern- 
ment ;  and  they  must  submit  to  the  laws  enacted  by  their  repre- 
sentatives, until  such  laws,  by  the  proper  authority,  are  declared 
unconstitutional. 

Neither  the  Oonstitution,  nor  theoi^nicact,  nor  the  laws,  confer 
upon  the  people  living  under  a  municipal  government  the  right  to 
vote,  either  upon  the  question  of  the  adoption  of  such  government  or 
for  the  election  of  officers  to  carry  on  the  same. 

The  act  therefore  incorporating  the  city  of  Butte  is  not  void  for 
the  reason  that  it  limits  the  right  to  vote  upon  the  adoption  of  such 
act  and  for  officers  to  the  resident  tax-paying  householders  of  such 
oity.    The  judgment  is  affirmed,  with  costs. 

JudgmmU  cffirnud. 
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BtaK  T.  DUITFHT. 

(4M6nt.ai6L) 

Mdsnee — book  ofaeeamU, 

A  BMBonuidiim  book,  oontaining  an  enirjr  of  but  a  ilnglo  txaniaelloii,  !■  not 
•n  aoc»aot  book  within  the  moaning  i  of  the  law,  and  is  not  adminiblo  In 
eridence,  although  the  ontrj  was  made  at  the  time  of  the  traneaotion  and  in 
preeenoe  of  the  parties. 

ACTION  for  money.     The  opinion  staiee  the  oaae.    The  plaintiff 
bad  judgment  below. 

■ 

Chumasero  d  Chadwieh^  for  appellant 
B.  W,  it  J.  K,  Iboh,  for  respondent! 

Oalbbaith,  J.  The  complaint  in  this  action  in  substance  alleges 
that  the  respondent,  on  the  2d  of  June,  1879,  sold  and  delivered  his 
interest  in  certain  cattle  to  the  appellant,  in  consideration  of  which 
the  appellant  executed  his  note  and  mortgage  on  the  cattle  to  re- 
spondent, and  in  addition  thereto  agreed  to  pay  on  demand  thirty 
cents  a  head  upon  the  cattle,  amounting  to  the  sum  of  $323.20. 

The  answer  of  the  appellant  admits  the  sale,  and  avers  that  the 
note  and  mortgage  were  executed  and  paid,  but  that  the  note  and 
mortgage  were  the  only  consideration  for  the  interest  in  the  cattle, 
and  denies  that  he  promised  to  pay  any  additional  sum  whatever. 

Upon  the  trial,  which  was  to  a  jury,  a  certain  memorandum  book 
and  entry  therein  were  admitted  in  evidence.  The  entry  was  as 
follows :  "  To  1,079  head  of  stock  cattle  at  thirty  cents  per  head. 
June  8,  1879.*' 

This  evidence  the  appellant  moved  to  strike  out  on  the  ground 
of  incompetency.  The  court  overruled  the  objection,  to  which  rul- 
ing the  appellant  excepted. 

It  will  be  observed  that  the  objection  is  made  on  the  ground  of 
incompetency.  The  point  of  the  exception  is  therefore  particularly 
stated  as  required  by  the  Oode  of  Oivil  Procedure.  The  exception 
is  not,  therefore,  subject  to  the  criticism  made  in  the  argument  of 
respondent,  that  the  point  of  the  exception  is  not  particularly 
stated. 
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Tho  next  and  only  qncBtion  presented  for  our  consideration  is 
whether  or  not  the  above  entry  was  properly  admitted  in  eyidence. 
Before  the  memorandum  book  and  entry  were  admitted,  the  respond- 
ent testified  particularly  and  positively  as  to  the  terms  of  the  con* 
tract,  without  reference  to  the  book  for  any  purpose.  He  then 
stated  that  at  the  time  of  the  agreement,  on  the  3d  of  June,  he 
made  an  entry  in  a  memorandum  book  of  the  transaction.  On  the 
3d  of  June,  1879, 1  demanded  the  cash  payment  that  was  to  be  paid 
as  a  bonus.  Defendant  said:  '^  You  need  not  be  in  such  a  huny 
about  it''  I  then  took  out  my  book  and  said  to  him:  "Shall  I 
make  an  entry  of  it?  "    He  said:  ''  Yes,  make  a  minute  of  it ; ''  and 

1  then  did  so,  and  this  is  the  entry  so  made.    The  memorandum 
book  and  enby  therein  was  then  given  in  evidence. 

The  defendant  testified:  '^  That  he  bought  the  cattle  on  the  3d  of 
June,  but  that  he  did  not  agree  at  any  time  to  pay  plaintiff  thirty 
cents  per  head  additional  to  to  the  note  and  mortgage.  That  prior 
to  the  final  agreement  there  was  talk  about  his  paying  plaintiff 
thirty  cents  per  head,  but  no  agreement  was  made,  and  that  when 
the  agreement  was  finally  consummated,  nothing  whatever  was  said 
about  an  addition  of  thirty  cents  per  head,  and  that  the  whole  sum 
he  did  agree  to  pay  was  included  in  the  note  and  mortgage." 

It  will  be  observed  that  no  foundation  was  laid  for  the  introduc- 
tion of  the  book  by  any  preliminary  proof  that  it  was  the  reapond- 
enf  s  book  of  original  enlries.  It  does  not  appear  that  the  book  was 
submitted  to  the  inspection  of  tiie  court  It  was  not  shown  that  it 
was  a  book  in  which  the  respondent  kept  an  account  of  his  ordinary 
business  transactions,  or  a  course  of  dealing  with  the  respondent  or 
other  persons.  A  single  sale  or  transaction  entered  in  the  book 
would  not  constitute  it  a  book  of  original  entries.  Neither  was 
there  proof  that  the  respondent  kept  true  and  honest  accounts. 
To  entitle  the  entry  in  the  book  to  be  read  to  the  jury,  the  above 
matters  of  preliminary  proof  were  essential  Abbott's  Tr.  Ev. 
322  el  seq.f  notes,  and  cases  cited;  1  Oreenl.  Ev.  (18th  ed.)  note 

2  to  g  118. 

The  rules  of  evidence  authorising  the  introduction  of  books  con- 
template books  of  account,  shop  books,  and  books  showing  a 
regular  course  of  dealing  with  other  persons.  But  the  book  in 
question  was  simply  a  memorandum  book,  and  as  its  name  imports 
was  intended,  not  for  the  purpose  of  entering  charges  and  keeping 
accounts,  but  for  making  memoranda,  to  aid  the  memory  of  the 
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owner.  The  witness  did  not  require^  as  is  evident  from  his  testi- 
mony, the  aid  of  the  book  to  refresh  his  memory;  and  it  is  one  of 
the  requisites  to  authorize  the  admission  of  such  books  that  it 
should  appear  that  no  better  eyidenoe  was  attainable.  1  Oreenl. 
Et.  (13th  ed.),  §  117. 

It  is  true  that  one  of  thegronnds  upon  which  such  testimony  is 
admissible,  as  is  claimed  in  this  case,  is  that  the  entry,  being  con- 
temporaneous with  the  fact,  is  part  of  the  res  gestm.  But  this  is 
only  one  of  the  reasons  for  the  introduction  of  such  books.  All  the 
other  requisites  are  essential  as  preliminary  to  its  introduction*  In 
this  case  only  this  sin  gle  requisite  is  claimed  to  appear,  and  it  is 
not  of  itself  snfScient  to  authorize  the  admission  of  the  entry.  But 
it  is  by  no  means  evident,  from  the  testimony,  that  the  entry  was 
ever  a  part  of  the  tm  gesitB.  The  appellant  testifies  that  there 
was  no  such  agreement,  and  therefore  that  no  such  entry  was 
authorized  by  him.  Whether  or  not,  then,  it  was  a  part  of  the 
rw  gesim,  is  a  matter  of  doubt.  The  necessity  which  formerly 
leemed  to  require  the  admission  of  shop  and  account  books  does 
not  now  exist  in  so  great  a  degree  in  relation  to  minute  and  bare 
transactions,  as  when  the  party  was  prohibited  from  testifying.  He 
may  now  be  a  witness  for  himself,  and  refresh  his  memory  from  his 
books.  Itwonld  seem  therefore  that  the  former  rule  in  relation 
to  book  entries  should  not  be  relaxed. 

To  allow  such  an  entry  to  be  given  in  evidence,  under  the  cir* 
cnmstances  of  this  case,  would  afford  an  opportunity  for  imposture 
and  fraud,  which  the  policy  of  the  law  forbids  us  to  encourage. 
Such  a  precedent  would,  we  think,  be  neither  safe  nor  salutary. 

The  court  therefore  erred  in  the  admission  of  the  evidence,  and 
the  error  was  prejudicial  to  the  appellant 

The  judgment  is  reversed  and  the  cause  remanded  for  a  new  trial 

Judgment  reversed. 

Wade,  C.  J.,  dissenting.  I  think  a  memorandum  made  by  one 
party  in  the  presence  of  the  other,  with  his  knowledge  and  consent, 
stating  a  transaction  that  has  just  taken  place  between  the  parties 
in  their  presence,  forms  part  of  the  transaction  itself,  and  is  compe* 
tent  evidence;  and  the  fact  that  the  other  party  denies  the  transac- 
tion and  the  making  of  the  memorandum  does  not  affect  the 
competency  of  the  evidence,  but  the  credibility  of  the  witnesses. 
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Suretjf  — ofMittor't  r^fumL  to  mu  prindpaL 

A  mmij  li  DOt  nlaAoed  by  the  creditor*!  neglect  to  lae  the  priiiolpeJ  upon 
reqneet,  although  the  principal  afterwnrd  becomes  Ineolvent.* 

ACTION  on  a  note.    The  opinion  statee  the  oaee.    The  pUuntitf 
had  judgment  below. 

J.  H.  Shobetf  for  respondent 

Jg.  W.  d  J.  K.  Toohy  for  appeUante. 

Wadh,  0.  J*  This  is  an  action  npon  a  promissory  note  payable 
to  plaintiff  and  signed  by  defendants.  Freyler,  the  answering  de«. 
fendant,  alleges  that  he  signed  the  note  without  oonsideration  and 
as  surety  merelyi  which  fact  was  known  to  the  plaintiff.  He  further 
alleges,  that  at  the  time  the  note  became  due  and  payable,  the 
principal  debtor  was  solvent  and  able  to  pay  the  same,  and  that 
said  jurety  demanded  of  the  plain till^  the  payee  of  the  note,  that 
he  commence  his  suit  and  collect  the  same,  which  he  neglected  aud 
refused  to  do,  but  on  the  contrary,  gave  to  the  principal  debtor 
fu^er  time  in  which  to^pay  the  note.  He  further  alleges  that  tb^ 
plaintiff  theretofore  agreed  to  and  did  release  said  surety  from  all 
liability  on  the  note,  and  then  and  there  told  him  to  rest  easy;  that 
he  would  not  look  to  him  for  the  payment  of  the  note,  but  that  the 
principal  was  good  enough,  and  that  he  would  trust  him  for  the 
p^ment  thereol 

There  was  a  motion  for  a  judgment  in  favor  of  plaintiff,  notwith- 
standing  the  answer,  which  was  granted,  and  the  defendant  Freyler 
appeals. 

•  Two  questions  are  presented  for  determination,  vis. :  1.  Oan  s 
joiht  midcer  of  a  promissory  note  show  by  parol  that  he  is  surety 
merely,  and  that  the  payee  had  knowledge  of  such  fact  ?  ft,  U 
after  the  note  becomes  due,  the  surety  request  the  creditor  to  sne 
the  principal,  who  is  then  solvent,  and  the  creditor  fails  to  do  so,  and 

•  BeeSI  An.  Bejp.  SIS ;  Binni  t.  Pwrdy  (St  N.  7. 480, 87  Am.  Itop.  887 ;  JoeiMOii      Fmp 
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'  the  principal  afterward  becomes  insolventy  is  the  surety  thereby 
discharged  ? 

[Omitting  the  first  question.] 

i.  As  to  the  second  question,  '*  the  great  majority  of  the  oases 
on  the  subject  hold,  in  the  absence  of  any  statutory  provisions, 
that  if,  after  the  debt  is  due,  the  surety  request  the  creditor  to  sue 
the  principal,  who  is  then  solvent,  and  the  creditor  fails  to  do  so, 
and  the  principal  afterward  becomes  insolvent,  the  surety  is  not 
thereby  discharged.  The  ground  upon  which  these  decisions  rest 
18  that  the  principal  and  surety  are  both  equally  bound  to  the  cred- 
itor, who  may  have  taken  a  surety  in  order  that  he  might  not  have 
to  sue  the  principal/'  Brandt  on  Sur.  and  Ouar.,  §  208,  referring 
ioJenkiM  V.  Clarksan,  7  Ohio,  72 ;  Carr  v.  Howard,  8  Blackf.  190  i 
Hahtead  v.  Broum,  17  Ind.  202  ;  Sh^rs  of  Dennis  v.  Jtider,  2  Mc- 
Lean, 451 ;  Davis  v.  Huggins,  3  N.  H.  231 ;  Pichstt  v.  Land,  2 
Bailey  (S.  0.)>  608 ;  Nichols  v.  McDowsU,  14  B.  Monr.  5  ;  Frye  v. 
Barker,  4  Pick.  382 ;  SUmt  v.  Ashton,  5  T.  B.  Monr.  251 ;  Oage  v. 
Bank,  79  111.  62;  DUlon  v.  Bolmes,  5  Neb.  484 ;  Inksterr.  Bank, 
ao  Mich.  143;  Langdon  v.  Markle,  48  Mo.  857 ;  Hariman  v.  Bur- 
Ungatne,  9  Gal.  557;  Dans  v.  Gorduan,  24  id.  157;  Hickok  v. 
Bank,  35  Yt  476;  Hogaboom  v.  Herrick,  4  id.  131;  Caston  v.  Dun- 
lap,  Bich.  Eq.  Cases,  77;  Oroughton  v.  Duval,  3  Call  (Va.),  69; 
BouUs  V.  Martin,  16  La.  133 ;  Taylor  v.  Beck,  13  111.  376;  Huey  v. 
Fume,  6  Minn.  310 ;  BizzsU  v.  Smith,  2  Dev.  Eq.  (N.  C.)  27 ; 
Thompson  v.  Botone,  39  N.  J.  L.  2 ;  Hogshead  v.  Williams,  55  Ind. 
145  ;  Harris  v.  NeweU,  42  Wis.  627 ;  Pintard  v.  Davis,  1  Spence, 
205 ;  8.  c,  1  Zabr.  205. 

When  a  surety  signs  a  promissory  note,  his  promise  is  absolute 
Mid  unconditional  to  pay  the  same  when  it  becomes  due.  And  there 
is  no  escape  from  this  promise  unless  the  payee  or  holder  releases 
him.  He  does  not  promise  that  he  will  pay,  if  the  payee  or  holder 
fails  to  collect  the  note  by  an  action  against  the  principal.  The 
payee  or  holder  does  not  receive  the  note  with  an  implied  promise 
that  he  will  exhaust  his  remedy  against  the  principal  before  pro- 
ceeding against  the  surety.  The  obligation  of  the  surety  is  to  pay 
aooording  to  the  terms  of  his  promise,  and  he  may  protect  himself 
by  paying  and  then  proceeding  against  the  principal,  and  that  is 
bis  remedy. 

In  the  case  of  Daney.  Gorduan,  i^  Cal.  164,  the  court  reviews  the 
aatburities  and  holds  as  follows:  ''As  to  the  first  question,  admit- 
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ting  that  a  request  and  failure  to  prosecute  has  been  shown,  is  the 
seonrity  exonerated  from  liability  ?  Such  a  state  of  facts  did  not 
discharge  the  surety  in  England.  His  remedy  was  to  pay  the  debt 
himself,  and  then  sue  the  principal,  or  perhaps  he  might,  by  bill  in 
chancery,  compel  the  creditor  to  proceed  against  the  principal 
Chancellor  Ebkt  says  :  '  There  is  no  case  in  the  English  law  in 
which  the  personal  application  of  the  surety  was  held  to  be  compul- 
sory on  the  creditor  at  the  hasard  of  discharging  the  surety/  2 
Johns.  Ch.  562. 

'^  There  was  a  departure  from  the  English  rule  on  this  subject  in 
Paine  v.  Packard,  13  Johns.  175;  7  Am.  Deo.  369;  and  in  that  case 
the  surety  was  held  to  be  discharged.    But  this  case  was  combated  and 
overruled  by  Ohancellor  Eekt  in  King  v.  Baldwin,  2  Johns.  Ch.  55i. 
The  case  was  appealed  and  in  the  Court  of  Errors  roTersed  by  the  cast- 
ing Tote  of  the  lieutenant-goTemor,  who  like  many  senators  vot- 
ing on  the  question,  was  a  layman.    This  hot  detracts  very  much 
from  tlic  weight  of  the  decision  as  authority,  and  the  arguments 
of  Chancellor  Esirr  in  the  Court  of  Chancery,  and  of  Senator  Van 
Vechten  in  the  Court  of  Errors,  against  the  principle  announced  in 
the  case,  appear  to  us  conclusive.    The  courts  of  New  York  have 
since  followed  the  case  of  King  v.  Baldwin^  while  they  have  disap- 
proved of  the  principle  established  by  it.     Mr.  Justice  Cowbv,  in 
commenting  on  this  case  in  Herrick  v.  Barstf  4  Hill,  656,  says: 
'  What  principle  such  a  defense  should  ever  have  found  to  stand 
upon  in  any  court,  it  is  difficult  to  see.    It  introduces  a  new  term 
into  the  creditor's  contract     It  came  into  this  court  without  prece- 
dent, was  afterward  repudiated  by  a  Court  of  Chancery,  as  it  always 
has  been  both  at  law  and  in  equity  m  England,  but  was  restored 
on  a  tie  vote  in  the  Court  of  Errors,  turned  by  the  casting  vote  of 
a  layman.    Platt,  J.,  and  Yates,  J.,  took  that  occasion  to  ac- 
knowledge that  they  had  erred  in  Paine  y.  Packard,  as  Senator 
Van  Vechten  showed  most  condunvely  that  the  whole  court  had 
done'    Yet  he  followed  the  case  on  the  ground  '  that  the  error  had 
become  inveterate.'    The  courts  of  Pennsylvania  have  also  followed 
King  v.  Baldwin,  but  they  assign  as  a  reason  for  so  doing,  that  in 
Pennsylvania  there  is  no  Court  of  Chancery,  and  the  common-law 
courts  exercise  chancery  powers  to  a  very  limited  extent ;  that  for 
this  reason  a  surety  in  that  State  cannot,  as  in  other  States,  compel 
the  creditor  to  sue  the  principal.    He  is  therefore  without  remedy, 
unless  he  can  protect  himself  in  this  mode.      In  some  other  States 
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King  t.  Baldwin  has  been  followed.  In  some  the  rights  and  reme- 
dies of  aareties  are  regulated  by  statnte  ;  and  in  others  the  doctrine 
of  Ktng  T.  Baldwin  has  been  entirely  repudiated.  BuU  v.  Allen, 
19  Conn.  106 ;  2  Am.  Lead.  Gas.  and  cases  cited,  270 ;  1  Pars.  Notes 
and  Bills,  236,  and  notes  and  cases  cited.  When  a  party  contracts 
jointly  with  another,  as  in  this  case,  as  between  himself  and  the 
creditor,  he  is  a  principal  debtor  —  he  expressly  undertakes  to  puy 
the  debt.  It  is  his  duty,  both  morally  and  legsJly,  to  pay  it ;  and 
we  are  of  the  opinion  that  the  weight  both  of  authority  and  reason 
IB  decidedly  in  favor  of  the  proposition  that  the  failure  of  the  cred- 
itor to  sue,  when  requested  so  to  do  by  the  surety,  does  not  operate 
to  discharge  the  surety  from  his  liability.  This  was  eyidently  the 
opinion  of  the  Supreme  Court  of  this  State.  Hartman  y.  Burlin- 
game,  9  Cal.  557,  and  Humphreys  v.  Crane,  5  id.  175." 

In  Harris  v.  Newell,.  42  Wis.  690,  Ryan,  C.  J.,  said  :  "  The  con- 
tract of  a  surety  is  not  merely  a  contract  to  perform  upon  the  fail- 
ure of  the  principal,  but  binds  the  surety  equally  with  the  princi- 
pal. And  as  Lord  Eldon  remarks  in  Wright  v.  Simpson,  6  Ves., 
Jr.,  714,  as  between  the  creditor  and  the  surety  the  creditor  assumes 
no  obligation  of  active  diligence  against  his  principal ;  and  it  is  the 
buaiDess  of  the  surety,  not  of  the  creditor,  to  see  that  the  creditor 
performs.''  **  This  is  the  legal  contract ;  but  because  the  surety 
has  no  interest  in  the  contract  of  his  principal,  and  because  the 
creditor  of  the  principal  debtor  may  prejudice  the  surety  by  delays 
equity  will  sometimes  interfere  in  behalf  of  the  surety,  either 
against  his  principal  or  against  his  creditor.  In  such  a  case  the 
surety  may  proceed  in  a  court  of  equity  against  the  principal  to 
oompel  him  to  pay  the  debt,  or  against  his  creditor  to  compel  him 
to  proceed  at  law  to  collect  his  debt  from  the  principal.  1  Story 
Eq<^  §  327 ;  Wright  v.  Simps&n,  supra ;  Hayes  v.  Ward,  4  Johns. 
€b.  123  ;  Bishop  v.  Day,  13  Vt  81.  This  well-established  equit- 
able jurisdiction  appears  to  preclude  the  right  claimed  in  this  case 
for  the  surety  —  the  right  to  notify  the  creditor  to  proceed,  and 
upon  failure  of  the  creditor  to  do  so,  to  stand  released  at  law.  For 
if  the  surety  could  thus  of  himself  put  the  creditor  in  motion,  it 
ii  difficult  to  see  why  he  should  resort  to  a  court  of  equity  to  do  for 
him  what  be  could  do  for  himself. 

''This  power  to  put  the  creditor  in  motion  appeare  to  be  more 
aafely  reposed  in  the  discretion  of  a  court  of  equity,  than  vested  as 
a  It'gal  right,  at  his  option,  in  the  surety.    The  diligence  of  credit- 
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on  is  generally  to  be  trusted ;  and  when  they  forbear  it  is  generally 
from  prudential  motiTes,  having  regard  to  all  the  interests  con- 
oerned.  The  legal  right  of  a  surety  to  interfere  against  snch  for- 
bearance might  well  be  mischieyons  and  oppressiTe.  It  is  tme  that 
the  creditor  and  principal  debtor  may  collude  to  the  prejudice  of 
the  surety.  That  would  be  a  proper  ground  for  equitable  interfer- 
ence. But  it  is  safer,  in  any  case,  to  leave  the  surety  to  the  equit- 
able remedy,  to  be  exercised  in  yiew  of  all  the  circumstances,  than 
to  make  him  his  own  chancellor  to  control  the  action  of  his  creditor.'' 

After  referring  to  the  decisions  in  New  York  and  Pennsylvania 
to  the  contrary,  he  continues:  ''  But  we  belieye  that  the  doctrine  of 
Paine  v.  Packard,  as  a  rule  of  judicial  construction,  is  confined  to 
those  two  States.  There  is  a  full  and  learned  note  to  Paine  y. 
Packard  and  King  t.  Baldwin,  in  the  Court  of  Errors,  by  the  learned 
authors  of  American  Leading  Cases,  by  which  it  appears  that  the  doc* 
trine  of  those  cases  does  not  preyail  in  England,  in  the  Federal  conrts, 
or  in  the  courts  of  any  other  State  in  which  it  has  not  been  adopted 
by  statute.  The  learned  counsel  of  the  respondent  cited  eases 
against  the  doctrine  from  Maine,  New  Hampshire,  Vermont,  Massa- 
chusetts, Illinois,  South  Carolina  and  the  Federal  courts.  A  reriew 
of  these  cases  would  fully  sustain  our  view.  And  the  learned  coun- 
sel for  the  appellants  cited  in  support  of  his  position  only  oases  in 
New  York,  PennsylTania,  and  in  Alabama,  Arkansas  and  Tennes- 
see, which  go  upon  statutes,  approring  of  the  rule  of  Paine  v» 
Packard.  But  these  cannot  avail  for  the  unsound  doctrine  against 
the  strong  and  universal  current  of  authority  outside  of  the  infected 
States.  Indeed  the  adoption  in  those  States  of  such  statutes  may 
be  regarded  as  a  strong  concession  against  the  rule,  independent  ot 
them*.** 

The  authorities  are  decidedly  in  favor  of  the  proposition,  in 
absence  of  any  statutory  provision  controlling  it,  that  if  after 
the  debt  is  due,  the  surety  request  the  creditor  to  sue  the  principal,, 
who  is  then  solvent,  and  the  creditor  fails  to  do  so,  and  the  principal 
afterward  becomes  insolvent,  the  surety  is  not  thereby  discharged. 
And  if  there  were  no  authorities  on  the  subject,  considering  the 
nature  of  the  obligation  of  a  surety,  we  do  not  well  see  how  the 
contrary  could  be  maintained.  The  contract  of  the  surety  to  pay 
is  as  absolute  aa  that  of  the  principd,  and  he  cannot  change  his 
absolute  promise  into  a  conditional  one  to  pay,  providing  the  cred- 
itor cannot  collect  from  the  principal 
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The  ayerment  in  the  answer,  that  the  plaintiff  theretofore  agreed 
to  and  did  release  the  defendant  from  ii|t)iability  on  the  note,  is  the 
ayerment  of  a  legal  oonolosion ;  and  the  farther  averment  that  the 
plaintiff  then  and  there  told  the  defendant  to  rest  easy,  that  he 
would  not  look  to  him  for  the  payment  of  the  note,  bat  that  the 
principal  was  good  enoagh  for  him,  and  that  he  wonld  trast  him 
for  the  payment  thereof,  is  a  promise  without  a  consideration,  and 
would  ndt  liaye  jfreVeni^  thef  rjpkintifl^' :th)e  pj^yjee,!  f^^  at  once 
commencing  an  action  against  the  surety  to  collect  the  note. 

The  ayerment  in  the  answer  that  the  plaintiff^  without  the  con- 
sent of  the  defendant,  the  surety,  gave  the  principal  debtor  further 
time  in  which  to  pay  the  note,  is  deficient  in  two  particulars  at  least 
The  time  of  payment  does  not  seem  to  haye  been  extended  flrom  any 
definite  period,  or  for  any  consideration. 

The  answer  did  not  state  a  defense  to  plaintiff's  action,  and  the 
motion  for  a  judgment  in  fayor  of  plaintiff,  notwithstanding  the 
answer,  was  ther^ore  properly  granted. 

The  judgment  is  wtfirmeA,  with  costa 

J'udjim$nt  i^rm^ 


c^s£:s 
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m  lod.  t.) 

AfflMf  a^fudieaU&ii— breach  of  pramite  of  ma/mage — $tiiueUam. 

Id  mi  ftctlon  for  damagee  for  breach  of  promiae  of  marriage,  a  former  a^iiA- 
eation  in  the  defendant's  favor  in  an  action  by  the  same  plaintiff  for  damagea 
for  ledaetion  under  the  same  promiae  of  marriage,  la  no  bar.* 

ACTION  of  damages  for  breach  of  promise  of  marriage.     The 
opinion  states  the  case.     The  plaintiff  had  judgment  below. 

C.  A.  Buskirhj  W.  M.  Land  and  J.  B.  Oambh,  for  appellant. 

J.  E,  McOuUough  and  M.  W,  Fieldsy  for  appellee. 

Howe,  C.  J.  This  was  a  suit  by  the  appellee,  Ida  Emmerson, 
against  the  appellant,  Levi  F.  Ireland,  to  recover  damages  for  the 
defendant's  breach  of  an  alleged  contract  of  marriage.  The  cause 
was  put  at  issue  and  tried  by  a  jury,  and  a  verdict  was  returned  for 
the  appellee  assessing  her  damages  in  the  sum  of  t975.  Over  the 
appellant's  motions  for  a  new  trial  and  in  arrest  of  judgment,  the 
court  rendered  judgment  against  him,  in  appellee's  favor,  for  the 
damages  assessed  and  the  costs  of  suit. 

*  See  Jhmham  t.  Bower  (17  N.  T.  78),  88  Am.  Bep.  810. 
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The  first  error,  of  which  the  appellant's  coansel  complain  in 
argamenty  is  the  decision  of  the  trial  court  in  sustaining  appellee's 
demurrer  to  the  second  paragraph  of  appellant's  answer.  This 
second  paragraph  of  answer  set  up  a  former  adjudication,  as  alleged, 
of  the  appellee's  cause  of  action  in  this  suit,  in  an  action  preyiously 
•brought  by  her  to  recoTcr  damages  for  her  alleged  seduction  by  the 
appellant.  In  her  complaint  in  the  seduction  case,  the  appellee 
ayerred,  among  other  things,  that  by  his  visits,  attentions  and 
expressions  of  love,  and  ^^  by  promising  to  marry  her,"  the  appellant 
gained  her  confidence  and  affection,  and  importuned  her  to  sexual 
intercourse  with  him,  and  that  she,  through  her  confidence  in  and 
love  for  him,  '^  and  relying  upon  his  said  promise  of  marriage  with 
her,"  yielded  to  his  solicitations  and  had  illicit  carnal  intercourse 
with  him,  etc.  After  setting  out  the  complaint  in  the  seduction 
case,  in  the  second  paragraph  of  his  answer  in  this  case,  the  appel- 
lant alleged  that  he  filed  his  answer  to  such  complaint  in  general 
denial  thereof,  that  the  issues  thus  joined  were  submitted  to  a  jury 
for  trial,  and  a  verdict  was  returned  for  the  appellant,  the  defendant 
in  such  suit,  and  that  thereupon  final  judgment  was  rendered  in 
his  favor  by  the  court  below.  Appellant  further  averred  in  the 
second  paragraph  of  his  answer,  that  the  promises  of  marriage 
stated  by  appellee,  in  her  complaint  in  this  suit,  were  the  same 
and  no  other,  as  the  promises  of  marriage  set  forth  in  her  com* 
{daint  in  such  seduction  suit ;  and  that  the  evidence,  produced 
upon  the  trial  of  such  seduction  suit,  related  to  the  same  promises 
of  marriage  set  forth  in  appellee's  complaint  in  this  suit.  Where- 
fore, etc 

Appellant's  counsel  earnestly  insist  that  the  adjudication  in  the 
seduction  case  was  a  complete  and  final  bar  to  the  cause  of  action, 
stated  in  appellee's  complaint,  in  the  case  now  before  us.  We  are 
clearly  of  the  opinion  however  that  this  position  of  counsel  cannot 
be  maintained,  either  upon  reason  or  upon  authority.  If  upon  the 
trial  of  the  seduction  case  the  appellant's  promises  of  marriage 
and  his  breach  of  such  promises  had  been  established  beyond  all 
doubt  by  dear  and  uncontradicted  evidence,  yet  if  from  any  cause 
the  evidence  failed  to  show  that  the  appellee  had  been  seduced,  as 
aD^ed,  by  the  appellant,  it  is  certain  that  she  could  not,  as  she 
did  not,  recover  damages  in  such  seduction  case  for  the  established 
breach  of  appellant's  promises  to  marry  her.  The  reasons  for  this 
are  obvious.    In  her  complaint  in  the  seduction  case,  the  appellee 
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did  not  seek  to  recover  damages  for  the  appellant's  breach  of  his 
contract  to  marry  her.  Indeed  she  did  not  aver,  in  her  complaint 
for  seductiony  that  the  appellant  had  committed  any  breach  of  his 
promises  to  marry  her.  All  that  was  said  by  appellee  in  her  com- 
plaint, in  the  seduction  case,  in  relation  to  the  appellant's  promises 
to  marry  her^  was  manifestly  said  solely  for  the  purpose  of  explain- 
ing  the  means  by  which  he  had  accomplished  her  seduction,  and 
not  as  constituting  a  material  part  of  the  cause  of  action  stated  in 
such  complaint.  A  promise  of  marriage  is  one  of  the  means  often 
resorted  to  by  the  seducer  to  accomplish  his  purposes  ;  but  such 
promise  is,  by  no  means,  a  necessary  element  in  seduction.  That 
is,  seduction  may  be  accomplished  without  any  promise  of  marriage. 
Johnson  T.  HoUiday,  79  Ind.  151 ;  Haymand  t.  Saucer^  84  id.  3  ; 
Wihon  Y.  ShepUr,  86  id.  275. 

In  BeU  T.  Rinker,  29  Ind.  267,  it  was  held  that,  "  if  an  unmarried 
man,  having  by  his  visits  and  attentions  to  an  unmarried  female, 
gained  her  affections  and  confidence,  importunes  her  to  sexual  in- 
tercourse with  him,  and  she,  through  her  confidence  in  him  and 
love  for  him,  yields  to  his  solicitations,  it  is  seduction."  This  state- 
ment of  the  law,  in  such  a  case,  was  quoted  with  approval  in  the 
later  case  of  Smith  v.  Vary  an,  69  Ind.  445  ;  8.  c,  35  Am.  Bep.232. 
See  also.  Bees  v.  Ckippj  59  Ind.  566.  It  has  never  been  held  by  this 
€ourt,  so  far  as  we  are  advised,  that  an  averment  that  the  seduction 
was  accomplished  under  a  promise  of  marriage,  is  a  necessary  aver- 
ment in  a  complaint  for  seduction.  The  averment  is  often  made 
in  such  cases  ;  but  it  will  be  found,  on  examination,  that  it  is  gen- 
erally made  as  matter  of  inducement,  explanation  or  aggravation. 
It  is  not  the  averment  of  a  materiaU  or  necessary  fact  in  an  action 
for  seduction ;  and  therefore  the  verdict  of  a  jury,  either  for  or 
against  the  plaintiff  therein,  and  the  judgment  of  the  court  thereon, 
will  not  bar  or  conclude  such  plaintiff  from  instituting  and  main- 
taining an  action  for  the  recovery  of  damages  for  an  alleged  breach 
of  a  contract  of  marriage.  Our  conclusion  is  that  the  court  did 
not  err  in  sustaining  appellee's  demurrer  to  the  second  paragraph 
of  the  appellant's  answer. 

[Omitting  minor  matters.] 

The  judgment  is  affirmed,  with  costs. 

Judgment  accordingly. 
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(MlBd.>l.) 

JbrnMT  mfiudseaiion  —  noUi/or  imtattmmUi. 

Whffre  nolM  are  glyen  for  installments,  under  sach  circnnuitaneM  that  a  da- 
fanse  Talid  against  one  is  necessarily  valid  against  the  others,  a  judgment 
for  the  defendant  in  an  action  on  one  is  a  bar  to  actions  on  the  others. 

ACTION  on  a  promissory  note.     The  opinion  states  the  point. 
The  pUtintiff  had  judgment  below. 

A.  C,  Capron,  for  appellant. 

M.  A,  0.  PfMckard  and  0.  JH.  Packard,  for  appellee. 

KibulCk,  J.  Action  by  David  B.  Greyiston,  as  assignee  of  the 
Birdsell  Manufacturing  Company^  against  John  W.  Cleveland,  upon 
a  promissory  note  for  1100,  payable  to  said  manufacturing  com- 
pany and  assigned  by  it  to  the  plaintiff. 

The  defendant  answered  admitting  the  execution  of  the  note,  but 
averring  that  it  was  executed  under  the  following  circumstances  : 
That  prior  to  the  time  at  which  the  note  bears  date,  he  had  in 
good  faith  purchased  from  one  Arthur  C.  Caton  three  combined 
cover  threshers,  huUers  and  cleaners,  manufactured  by  the  Mc- 
Donald Company  at  Wooster,  in  the  State  of  Ohio,  for  which  he 
had  paid  full  price ;  that  thereupon  the  officers  and  agents  of  the 
Birdsell  Manufacturing  Company  represented  to  him  that  said  com- 
pany held  a  patent  from  the  government  of  the  United  States  con- 
ferring upon  it  the  exclusive  right  to  manufacture  and  sell  said 
machines,  and  demanded  of  him  a  royalty  of  $100  on  each  machine  ; 
that  he,  the  defendant,  claimed  that  said  company's  right  to  collect 
a  royalty  on  said  machines  had  been  released  by  it  before  he  pur- 
chased them  of  the  said  Caton  ;  that  it  was  finally  agreed  that  he 
should  execute  to  the  manufacturing  company  his  three  promissory 
notes  for  the  aggregate  sum  of  $300,  each  payable  at  a  different  in- 
terval of  time,  and  that  if  it  should  be  thereafter  ascertained  that 
the  company's  claim  for  royalty  had  been  previously  released,  such 
notes  were  to  be  surrendered  and  cancelled;  that  he,  the  defendant, 
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accordingly  executed  to  said  Birdsell  Manufacturing  Company  three 
promissory  notes  for  $100  each,  payable  at  different  periods,  the 
last  of  the  series  being  the  note  sued  on  in  this  action;  that  he,  the 
defendant,  afterward  ascertained  that  said  manufacturing  company 
had  previously,  for  a  valuable  consideration,  and  while  said  Oaton 
was  the  owner  thereof,  released  all  claim  to  royalty  upon  the  ma- 
chines in  question,  of  which  fact  he,  the  defendant,  gave  notice  to 
the  officers  and  agents  of  such  company  ;  that  in  the  mean  time 
the  plaintiff  had  purchased  the  note  in  suit  and  another  note  of  the 
same  series  falling  due  at  an  earlier  date,  with  full  knowledge  of 
all  the  facts  connected  with  their  execution  ;  that  after  the  first  of 
the  two  notes  so  purchased  by  the  plaintiff  became  due,  he,  the 
plaintiff,  commenced  suit  upon  it  against  the  defendant  before  a 
justice  of  the  peace  of  Marshall  county,  which  suit,  after  judgment 
before  the  justice,  was  appealed  to  the  Marshall  Circuit  Court ; 
that  the  defendant  pleaded  the  facts  herein  above  set  forth  as  a  de- 
fense to  the  action  upon  that  note  ;  that  upon  an  issue  found  upon 
such  answer  in  that  suit,  there  was  a  trial  in  said  Circuit  Court, 
resulting  in  a  verdict  and  judgment  for  the  defendant ;  that  said 
judgment  remained  in  full  force.  Wherefore  the  defendant  claimed 
that  the  plaintiff  was  estopped  from  prosecuting  this  or  any  other 
action  against  him  upon  the  note  described  in  the  complaint. 

A  demurrer,  alleging  a  want  of  sufficient  facts,  was  sus- 
tained to  the  answer,  and  the  defendant  declining  to  answer 
further,  final  judgment  was  rendered  against  him  for  the 
amount  of  the  note,  with  interest  and  other  charges  claimed  to  be 
due  thereon. 

The  only  question  presented  for  decision  is:  Did  the  Circuit 
Court  err  in  sustaining  the  demurrer  to  the  answer  ? 

It  is  said  in  Wells  on  Bes  Adjudicata,  at  page  203,  section  233, 
that  ''  As  to  installments,  the  rule  has  already  been  stated  to 
be  that  where  there  are  two  or  more  promissory  notes  (or  bonds) 
executed  as  a  part  of  the  same  transaction,  so  that  what  affects  the 
one  must  affect  the  other  in  like  manner,  an  adjudication  upon  one 
will  determine  that  upon  the  other — and  this  applies  to  defenses, 
as  where  suit  has  been  brought  on  the  first  of  two  notes  given  for 
installments  of  purchase-money  of  real  estate,  and  judgment  is  ren- 
dered for  the  plaintiff  on  a  particular  defense,  that  defense  is  not 
thereafter  available  in  a  suit  on  the  other  note.'' 

The  rule  thus  stated  is,  in  principle,  nothing  more  than  an  affirm- 
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ation  and  an  extension  of  the  doctrine  announced  in  the  Du(As8s 
of  Kingston's  caae,  %  Sm.  Lead.  Gas.  609,  in  which  it  was  said, 
"  that  the  judgment  of  a  court  of  concurrent  jurisdiction,  directly 
upon  the  point,  is  as  a  plea,  a  bar,  or  as  eyidence,  conclusive,  be- 
tireen  the  same  parties,  upoii  the  same  matter,  directly  in  question 
in  another  court" 

In  the  case  of  Oardner  v.  Buckbee,  3  Gow«  120;  15  Am.  Dec.  256, 
it  was  held  by  the  Supreme  Court  of  the  State  of  New  York,  that 
a  yerdict  and  judgment  in  the  Marine  Court  of  New  York  city  upon 
one  of  two  notes  given  upon  the  sale  of  a  vessel,  that  the  sale  was 
fraudulent,  the  vessel  being  at  the  same  time  unseaworthy,  were 
conclusive  upon  the  question  of  the  character  of  ithe  sale,  in  an 
action  upon  the  other  note  between  the  parties  in  the  Court  of 
Common  Pleas  of  that  State,  and  that  case  was  commented  upon 
and  approved  by  the  Supreme  Court  of  the  United  States  in  the 
case  of  OromwM  v.  County  of  Sac,  94  IT.  S.  351.  The  same  doctrine 
has  been,  either  expressly  or  impliedly,  recognized  by  this  court  in 
several  decided  cases.  Hargus  v.  Goodman,  12  Ind.  629 ;  Frmeh 
V.  Howard,  14  id.  455  ;  Heroth  v.  Tandes,  34  id.  102 ;  Bates  v. 
Spooner,  45  id.  489 ;  Griffin  v.  Wallace,  66  id.  410 ;  Ibster  v. 
Konhright,  70  id.  123  ;  FOton  v.  Smith,  88  id.  149  ;  &  c,  45  Am. 
Rep.  454  ;  6  Wait  Act.  and  Def.  767. 

In  the  light  of  the  foregoing  authorities,  the  inevitable  inference 
appears  to  us  to  be  that  the  answer  in  this  case  constituted  a  good 
defense  to  the  action,  and  that  consequently  the  Circuit  Court  erred 
in  holding  it  to  be  insufficient  upon  demurrer. 

The  judgment  is  reversed  with  costs,  and  the  cause  remanded 
fur  furUier  prooeedings. 


Woods  v.  Bbowiet. 

(MlDd.104.) 

Jbdl^MMl — iMttmUigcfd^0i^dafU^^fu>mrtidecfproeia^ 

A  Jadgment  will  not  be  set  aside  upon  the  mere  groands  that  there  was  no 
■ervioe  of  prooeae  and  that  the  defendant  was  insane. 

ACTION  to  set  aside  judgments.     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 
V0L.XLVII— 47 


370  INDIANA, 

Woods  ▼.  Brown. 

If.  O,  Buff  and  J.  T.  Pierce,  for  appellant. 

a  F.  McNuii,  J.  a.  McNuit,  S.  C.  Davis  and  S.  B.  Davis,  for 

appellee. 

Hammokd,  J.     ThiB  was  an  action  by  the  appellee,  as  guardian 
of  Elijah  Pierson,  a  person  of  unsound  mind  against  the  appellant. 

The  material  averments  of  the  case  were,  in  effect,  as  follows  : 
'  The  Milbam  Wagon  Works  Company  obtained  a  judgment  in 
Vigo  Circuit  Court  against  Pierson  on  May  21st,  1874,  for  1 120. 70. 
In  the  same  court,  on  the  same  day,  J.  F.  Leiberling  Company  also 
obtained  a  judgment  against  Pierson  for  $94.85.  These  judgments 
were  afterward  assigned  to  one  Dalton,  who,  on  October  3,  1877, 
assigned  the  same  to  the  appellant.  No  copies  of  the  records,  ex- 
cept the  judgments  referred  to,  are  filed  with  the  complaint.  From 
the  copies  of  the  judgments  filed,  it  appears  that  the  proceedings 
were  in  attachment,  and  that  the  claim  on  which  the  judgment  of 
the  J.  F.  Leiberling  Company  was  rendered  was  filed  under  that 
of  the  Milbnm  Wagon  Works  Company.  It  was  recited  in  the  first : 
judgment  that  Pierson  was  duly  served  with  process  ten  days  before 
the  first  day  of  the  term,  but  such  recital  did  not  occur  in  the  second 
judgment.  Under  executions  issued  upon  these  judgments.  Pier- 
son's  real  estate  was  sold  at  sheriff's  sale  to  the  appellant  on  June 
27,  1878,  and  there  being  no  redemption,  a  sheriff's  deed,  one  year 
after  such  sale,  was  executed  to  the  appellant.  The  complaint 
avers  that  at  the  time  said  judgments  were  rendered,  Pierson  was 
a  person  of  unsound  mind  and  incapable  of  transacting  his  own. 
business^  aiid  had  so  remained  since  that  time ;  that  in  proceedings 
for  that  purpose  he  was,  by  the  proper  court,  on  June  2,,189]Lj  .a^ri 
judged  of  unsound  mind,  and  the  appellee  was  appointed  as  his 
guardian.  It  is  averred  that  when  the  appellant  took  the  assignment 
of  said  judgments,  and  purchased  said  real  estate  at  sheriff's  sale, 
he  had  notice  of  Pierson's  unsoundness  o^.mind.  It  is  also  alleged 
that  said  judgments  were  rendered  against  Pierson  by  default,  and 
that  no  process  was  served  upon  him  in  said  actions.  The  charge 
is  also  made  in  the  complaint  that  at  the  time  of.  the  commence- 
ment of  the  appellee's  action,  the  appellant  was  prosecuting  an  ac- 
tion in  the  Superior  Court  of  Vigo  county,  to  recover  possession  of 
said  real  estate.  The  prayer  of  the  complaint  was  that  said  judg- 
ments be  set  aside  and  the  appellant  restrained  from  prosecuting 
said  action,  and  for  all  other  proper  relief. 
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The  appellant  demurred  to  theoomplaint,  for  want  of  facts  saffi- 
dent  to  constitute  a  cause  of  action.  His  demurrer  was  overruledy 
an  exception  was  taken  to  the  ruling,  and  the  sufficiency  of  the 
complaint  presents  the  first  question  for  our  decision. 

We  have  to  regret  that  the  appellee  has  not  accommodated  us 
with  a  brief,  that  we  might  ha^e  the  benefit  of  the  theory  upon 
which  the  court  below  based  its  ruling  in  upholding  the  complaint 

But  two  sections  of  the  statute  occur  to  us  under  which  there 
could  be  any  color  of  ground  for  sustaining  the  appellee's  claim  for 
ledress.  The  first  is  section  396,  B.  S.  1881,  which  authorizes  the 
coort  within  two  years  after  the  rendition  of  a  judgment  to  relieve 
a  party  therefrom  when  the  same  was  taken  against  him  through 
his  mistake,  inadyertence,  surprise  or  excusable  neglect.  The  ap- 
pellee's complaint  was  not  filed  until  April  27,  1882,  nearly  eight 
years  after  the  rendition  of  the  judgments  complained  of.  It  was 
therefore  too  late  for  relief  under  the  section  cited.  Besides,  a 
complaint  under  this  section  is  insufficient  unless  it  shows  that  the 
complainant  has  a  ralid  and  meritorious  defense  to  the  cause  of  ao- 
tion  upon  which  the  judgment  complained  of  was  rendered.  Yaney 
T.  Teter,  39  Iiid.  305  ;  Nofd  y.  Marty  56  id.  531.  The  compkint 
fails  to  show  that  Pierson  had  or  has  any  defense  whateyer  to  the 
causes  of  action  upon  which  the  judgments  were  rendered.  While 
it  is  charged  that  he  was  of  unsound  mind  when  they  were  ren* 
dered,  this  ayerment  does  not  relate  to  the  time  when  the  causes  of 
action  originated ;  and  eyen  if  he  was  then  non  compos  mentis^  this 
would  not  of  itself  inyalidate  such  causes  of  action.  It  is  not 
shown  what  the  grounds  of  complaint  were  upon  which  the  judg- 
ments were  rendered.  Persons  of  unsound  mind  are  responsible  in 
ciyil  actions  for  their  torts,  except  slander.  Morse  v.  Crawford^  17 
Yt  499 ;  44  Am.  Dec.  349  ;  Morain  y.  Devlin,  132  Mass.  87  ;  s.  c, 
42  Am.  Bep.  423  ;  7  Wait  Act.  and  Def.  157.  Pierson  was  not 
placed  under  guardianship  for  seyeral  years  after  the  judgments 
were  rendered.  Those  of  unsound  mind  are  liable  on  their  con- 
tracts for  necessaries ;  and  where  they  are  not  under  guardianship 
their  contracts,  in  the  absence  of  fraud  or  undue  adyantage  by 
those  contracting  with  them,  may  not  be  repudiated  without  restor- 
ing what  was  receiyed  on  such  contracts,  if  the  persons  with  whom 
the  agreements  were  made  were  at  the  time  of  making  the  same 
ignorant  of  their  mental  incapacity.  Fay  y.  Burdiit,  81  Ind.  483  ; 
&  c,  42  Am.  Rep.  142 ;  Oopenrath  v.  Kienby,  83  Ind.  18  ;  Behrms 
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6Yerruled.  This  ruling  is  also  assigned  as  error.'  The  summonses 
'and  sheriffs  returns,  showing  that  Pierson  was  duly  served  with 
'process  in  each  of  the  actions  complained  of,  were  offered  in  eri- 
denee  by  the  appellant.  Counsel  for  the  appellant  adyise  us  in 
-their  brief  that  the  court  below  held  the  judgments  in  question 
'Toid  because  the  summonses  and  sheriffs  returns  were  not  incor- 
porated therein.  The  summonses  and  returns  thereto  were  parte 
of  the  record.  Their  incorporation  into  the  judgments  was  un- 
necessary. 

Judgment  rerersed,  at  appellee's  costs,  with  instructions  to  the 
court  below  to  sustain  the  appellant's  demurrer  to  the  complaint, 
and  for  farther  proceedings. 

JudgmmU  oceonKnglg. 


BtOHABDBOxr  y.  Pati. 

(8BIad.l>i.) 

'la  1889  an  Infiuit  wife  Joined  her  hasband  in  a  deed  of  his  lands.    Foot  jean 
■  later  she  came  of  age.    In  1880  her  husband  died,  and  about  two  yean  later 
■be  sued  to  recorer  her  interest  in  the  lands     HM  a  Talid  dimffirmanoe. 

•     .     * 

AOTION  for  partition,  etc.     The  opinion  states  the  case.    The 
defendant  had  judgment  below. 

A.  (7.  Downey  and  8.  JL  Downey ^  for  appellant. 

.    J.  B.  Oolss,  for  appellees. 

;  HAMMOiirD,  J.  The  appellant,  claiming  to  be  the  owner  in  fee 
simple  of  the  undivided  one-third  of  certain  described  real  estate 
in  Ohio  county,  brought  this  action  against  the  appellees  to  quiet 
her  title,  and  for  possession  and  jMutition. 

The  appellees  answered  in  two  paragraphs.  The  first  was  the 
general  denial  The  appellant  demurred  to  the  second ;  her  de- 
murrer was  oyermled ;  exception  was  taken  to  the  ruling ;  a  reply 
being  declined,  judgment  was  rendered  for  the  appellees. 
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The  sustaining  of  the  demurrer  to  the  second  paragraph  of  the 
answer  is  the  only  assignment  of  error. 

'■    The  facts  stated  in  the  appellant's  complaint  were,  substantially^ 
lui  follows  : 

The  appellant  is  the  widow  of  Samuel  G.  Richardson,  who,  in  1855, 
l)e.:amc  the  owner  in  fee  simple  of  all  the  lands  of  which  the  appel- 
lant claims  in  her  complaint  to  own  one-third.  On  March  12,  1859, 
while  the  appellant  was  the  wife  of  Richardson,  and  when  she  was 
only  serenteen  years  of  age,  she  joined  with  him  in  a  deed  of  con- 
veyance of  said  real  estate  to  William  T.  Pate.  Said  grantee  con- 
veyed a  certain  described  part  of  said  real  estate  to  the  appellee 
Stewart,  and  the  residue  thereof  to  the  appellee  Pate,  The  ap- 
pellant's said  husband  died  August  29,  1880.  The  appellant 
notified  the  appellees  in  writing  on  March  16  and  20,  1882, 
that  she  disaffirmed  her  said  deed  to  William  T.  Pate  on  account 
of  her  infancy  when  the  same  was  executed.  This  action  was  com- 
Bieuced  July  8,  1882. 

The  second  jiaragraph  of  the  appellees'  answer  was  as  follows  : 

^'2.  For  further  answer  the  defendants  say,  that  immediately 
after  the  sale  of  the  land  described  in  the  plaintifPs  complaint  to 
William  T.  Pate,  defendants'  grantor,  who  paid  full  value  for  the 
same,  Samuel  C.  Richardson,  the  vendor  thereof,  and  the  husband 
of  the  plaintiff,  invested  the  money  for  which  the  same  was  sold  in 
a  farm  in  Switzerland  county,  being  one  hundred  acres  of  land, 
lying  within  one  mile  of  the  land  herein  sued  for ;  that  said  Samuel 
C.  Richardson  from  1878  [1859? J  up  to  the  time  of  his  death  was 
in  full  possession  of  the  lands  so  purchased  by  him,  and  since  his 
death  the  plaintiff  has  been  in  possession  of  one-third  of  the  same 
as  the  widow  of  said  Richardson,  and  is  the  owner  in  fee  simple 
thereof ;  that  the  plaintiff  and  her  husband,  since  the  12th  day  of 
March,  1879  [1859 ?J,  have  resided  continuously  within  less  than 
One  mile  of  the  premises  in  controversy,  which  was  on  said  date 
sold  to  said  William  T.  Pate,  and  by  him  sold  to  these  defendants 
for  full  value.  Up  to  the  time  of  the  death  of  said  Samuel,  and 
since  said  Samuel's  death,  the  plaintiff  has  continued  to  reside  on 
said  farm,  within  less  than  one  mile  from  said  premises,  up  to  the 
2l8t  day  of  March,  1882  ;  the  plaintiff  being  of  the  age  at  which 
she  was  legally  competent  to  disaffirm  said  deed  ever  since  the  — 
day  of ,  1860  ;  and  that  defendants  and  their  grantor,  Wil- 
liam T.  Pate,  have  made  lasting  and  valuable  improvements  on  said 
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premises,  and  have  paid  all  taxes  aiid  assessments  thereon  for  twenty- 
three  years  last  past,  without  any  knowledge  of  the  plaintiff's  pre* 
tended  claim ;  and  she,  haying  a  full  knowledge  of  all  the  above 
facts,  failed  and  neglected  to  disaflSrm  said  deed  of  conveyance  from 
said  plaintiff  and  her  husband  to  said  William  T.  Pate,  and  to  notify 
these  defendants,  or  either  of  them,  of  her  intention  to  disaffirm  the 
same,  prior  to  the  —  day  of  March,  1882  ;  that  by  reason  of  the 
foregoing  premises,  the  defendants  say  that  the  plaintiff  has  no 
equity,  and  has  affirmed  said  deed  in  whole  and  in  part  since  her 
arrival  at  full  age.     Wherefore,'*  etc. 

Prior  to  the  act  of  December  20,  1865  (§  2943,  B.  S.  1881), 
the  conveyance  by  an  infant  fwne  covert  of  her  inchoate  in- 
terest in  her  husband's  real  estate,  by  joining  with  him  in  a  deed, 
was,  like  any  other  conveyance  of  a  minor,  voidable  at  her  pleasure 
3n  the  removal  of  her  disability.  Said  act  of  1865,  which  author- 
izes an  infant  married  woman  to  join  with  her  husband  in  the  con- 
veyance of  his  real  estate,  the  same  as  if  she  were  of  lawful  age, 
does  not  apply  to  the  present  case.  The  conveyance  in  which  the 
appellant  joined  with  her  husband,  and  from  which  she  seeks  relief 
in  this  action,  was  made  prior  to  that  enactment.  It  occurred  also 
prior  to  the  act  of  March  5,  1861  (§§  2940-1-2,  B.  S.  1881), 
authorizing,  in  certain  cases,  married  women  under  the  age  of 
twenty-one  years,  to  join  with  their  husbands  in  the  conveyance  of 
real  estate  belonging  to  the  latter. 

The  appellant  being  seventeen  years  of  age  in  1859,  when  the 
conveyance  was  made,  attained  her  majority  in  1863.  Her  husband 
died  seventeen  years  afterward.  The  first  question  to  be  considered 
is  whether  she  was  bound  to  disaffirm  in  a  reasonable  time  after 
andving  at  age,  or  whether  such  disaffirmance  was  sufficient  if  made 
in  a  reasonable  time  after  the  removal  of  the  disability  of  coverture. 
Prior  to  our  present  Code  married  women  were  regarded  as  being 
under  legal  disabilities.  §  797,  Code  of  1852.  And  jiersons 
who  were  under  legal  disabilities  when  the  cause  of  action  accrued 
might  then,  as  now,  bring  their  action  within  two  years  after  the 
removal  of  the  disability.     §  215,  Code  of  1852 ;  §  296,  R  S.  1881. 

It  was  stated  in  Seranton  v.  Stewart,  51  Ind.  68,  though  the  ques- 
tion was  not  directly  involved  in  the  case,  that  the  deed  of  an  infant 
feme  covert  must  be  disaffirmed  within  a  reasonable  time  after  she 
arrives  at  age,  notwithstanding  her  coverture.  Upon  that  point 
that  case  was  disapproved  in  Stringer  v.  Northwestern  Mutual  Life 
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Ins.  Co.,  82  Ind.  100,  and  the  contrary  doctrine  was  clearly  held  in 
Sims  y.  Bardaner,  86  Ind.  87  ;  8.  c,  44  Am.  Bep.  263.  See  akio 
Miles  V.  Linffsrman,  24  Ind.  385,  and  Siffis  y.  Everhardt,  102  U. 
S.  300.  We  are  of  the  opinion  that  before  the  present  Code,  which 
does  not  affect  the  case  at  bar,  the  conveyance  of  an  infant  married 
woman  might  be  disaffirmed  by  her  in  a  reasonable  time  after  she 
became  discovert.  She  might  have  disaffirmed  it  on  arriving  at  age, 
bat  her  right  to  do  so  was  not  prejudiced  by  the  delay  until  after 
the  termination  of  coverture.  This  question  is  so  thoroughly  and 
ably  discussed  in  the  cases  above  cited  that  a  reference  thereto  is 
sufficient. 

What  is  a  reasonable  time  for  a  disaffirmance  after  the  removal 
of  the  disability  or  disabilities  is  not  well  settled  by  the  authorities. 
In  Sims  v.  Bardaner,  supra,  it  was  said  :  ^*  What  constitutes  the 
reasonable  time  within  which  a  person  who  has  executed  a  deed 
daring  infancy  shall  disaffirm  it,  depends  upon  the  particular  cir- 
cumstances of  each  case.  The  right  must  be  exercised  before  the 
statute  of  limitations  has  become  a  bar  to  an  action  to  recover  the 
land  conveyed,  and  it  may  be,  under  the  circumstances  of  the  par- 
ticular case,  that  it  should  be  exercised  within  a  shorter  period.  It 
is  the  disaffirmance  which  avoids  the  deed  of  the  infant,  and  not 
the  bringing  of  the  action  to  recover  the  land  conveyed."  In  Doe 
V.  Abemaihy,  7  Blackf.  442,  it  was  held  that  the  lapse  of  five  years, 
after  the  removal  of  the  disability,  did  not  prevent  the  disaffirmance 
of  a  deed  made  during  the  infancy  of  the  grantor.  In  Wiley  v. 
Wibofiy  77  Ind.  596,  this  court,  after  reviewing  the  authorities  upon 
this  question,  said  :  ''  An  examination  of  the  above  authorities  will 
show  that  the  time  required  ranges  from  one  to  twenty  years,  ac- 
cording to  the  peculiar  circumstances  of  each  case."  In  Drake 
V.  Ramsay,  5  Ohio,  251,  and  Wallace  v.  Latham,  52  Miss.  291,  it  is 
held  that  an  infant  may  disaffirm  at  any  time,  as  long  as  an  action 
is  not  barred  by  the  statute  of  limitations.  It  was  said  by  this 
court  in  Stringer  v.  Northwestern  Mutual  Life  Ins.  Co.,  supra : 
''There  is  no  reason  in  principle  for  saying  that  the  right  to 
disaffirm  a  deed  on  account  of  infancy  shfdl  be  cut  off  by  lapse  of 
time  short  of  the  period  prescribed  in  the  statute  of  limitations,  for 
bringing  an  action  to  recover  the  property,  unless  it  be  on  the  prin- 
ciples of  estoppel,  and  it  must  be  an  exception  to  the  ordinary  rule, 
if  there  can  be  an  estoppel  where  there  has  been  no  change  in  the 
position  of  the  parties  in  respect  to  the  matter  in  dispute,  detri- 
YoL.  XLVII—  48 
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mental  to  the  one  who  pleads  the  estoppel."  This  court  also  said 
in  Suns  t.  Bardoner,  supra :  ''If  the  party  entitled  to  disaffirm 
stands  by  and  sees  improyements  about  to  be  made  or  money  about 
to  be  expended  upon  the  land,  he  must  act  promptly  in  aflaottng 
,his  rights  ;  if  he  does  not  he  may  be  estopped,  eyen  in  on^  year. 
But  if  be  does  not  stand  by,  if  he  does  nothing  in  affirmance  of  the 
deed  and  is  not  called  upon  by  peculiar  circumstances  to  assert  his 
rights,  he  may  disaffirm  at  any  time  before  his  right  of  entry  is 
barred." 

We  think  the  quotations  from  the  last  two  cases  correctly  ezprew 
the  law,  and  that  the  disaffirmance  may  be  made  at  any  time  within 
the  period  in  which  an  action  is  not  barred  by  the  statute  of  limi- 
tations, unless  such  disaffirmance  is  sooner  preyented  by  a  rati- 
Scation  of  the  deed  or  by  some  act  or  omission  that  amounts  to  an 
estoppel. 

In  the  case  at  bar,  the  appellant  had  no  right  of  action  until  the 
death  of  her  husband.  Her  interest  in  the  land  up  to  that  time 
was  wholly  contingent  upon  her  suryiying  him.  Her  cause  of  action 
accrued  at  her  husband's  death.  Her  disaffirmance  was  made  within 
nineteen  months  after  his  death.  It  was  certainly  in  time  under 
all  the  authorities  in  this  State  or  elsewhere  that  we  haye  been  able 
to  find.  The  appellees'  answer  does  not  state  any  fact  showing  an 
affirmance  of  the  deed  by  her. 

][Minor  matters  omitted.  J 

Judgment  reyersed  at  appellees'  costs.  The  demurrer  to  the 
second  paragraph  of  the  answer  will  be  sustained  by  the  court  be- 
low and  further  proceedings  had  in  accordance  with  thia  opinieii. 

Petition  for  a  rehearing  oyerruled« 


Hbkby  y.  DBiTjna. 

Defendant  left  an  open  barrel  of  fish  brine  in  a  dty  street.  Another  pema 
without  hie  knowledge  or  authority  emptied  the  barrel  Into  the  street.  Hie 
plalntiff*B  cow,  lawfully  running  at  large  in  the  street,  drank  the  brine  and 
was  killed  in  ooneequenoe.      HM^  that  defendant  was  Hable.     {8s$  neU, 

p,  88K) 
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ACTION  of  damages  for  negligent  killing  of  a  cow.     The  opinion 
states  the  case.    The  defendant  had  judgment  below. 

JB.  O,  Snydsr  and  /.  R.  Cauriney,  for  appellant. 

K     '  ... 

0.  W.  Paul  and  J.  B.  Humphries,  for  appellee. 

HowK,  0.  J.  In  this  case  the  appellant,  Henry,  sned  the  ap- 
pellee, Dennis,  before  a  justice  of  the  peace  of  Montgomery  county. 
Before  the  justice  the  appellant  recovered  judgment,  and  the  de- 
fendant appealed  to  the  Circuit  Oourt  of  the  county.  The  cause 
was  there  tried  by  a  jury,  and  a  yerdict  was  returned  for  the  ap- 
pellee, and  oyer  appellant's  motion  for  a  new  trial,  judgment  was 
rendered  against  him  for  appellee's  costs. 

The  only  error  assigned  by  the  appellant  in  this  court  is  the 
oyerroling  of  this  motion  for  a  new  trial.  Before  considering  the 
grounds  upon  which  the  appellant's  counsel  claim  the  reyersal  of 
tiie  judgment  below,  it  is  necessary  to  a  proper  understanding  of 
the  case,  that  we  should  briefly  state  the  facts  constituting  the  cause 
of  action.  In  his  complaint  the  appellant  alleged  that  on  the  15th 
day  of  June,  1882,  he  was  the  owner  of  a  milch  cow,  of  the  yalue  of 
$100,  and  continued  to  own  such  cow  until  her  death ;  that  on  or 
about  the  16th  day  of  June,  1882,  in  the  city  of  Grawfordsyille, 
Montgomery  county,  Indiana,  the  appellee  negligently,  carelessly, 
and  unlawfully  placed,  caused  to  be  placed  and  suffered  to  remain 
on  the  outer  edge  of  the  sidewalk,  at  his  place  of  business  in  said 
city,  a  barrel  or  barrels  containing  fish-brine  ;  that  said  fish-brine 
was  poisonous,  and  dangerous  to  the  life  of  cattle  eating  or  drink- 
ing the  same ;  that  on  or  about  the  last  named  day,  without  any 
&ult  on  the  appellant's  part,  and  by  reason  of  the  careless,  negli- 
gent and  unlawful  conduct  of  the  appellee  in  suffering  said  fish- 
brine  to  be  placed  and  remain  on  said  sidewalk,  and  while  the  same 
was  carelessly,  negligently  and  unlawfully  suffered  to  remain  upon 
said  sidewalk,  the  said  cow  ate  and  drank  of  said  fish-brine,  and 
tiieieby,  from  so  eating  and  drinking  such  fish-brine,  was  poisoned 
and  became  sick,  and  died,  to  appellant's  damage  1100.  Where- 
fore, etc. 

In  appellant's  motion  for  a  new  trial,  the  first  cause  therefor 
was  that  the  court  erred  in  giying  the  jury,  at  appellee's  request, 
instructions  numbered  from  one  to  four,  inclusiye,  and  each  of  them. 
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Of  these  instructions  the  appellant's  counsel  complains^  in  argu- 
ment^  only  of  the  second  one.    This  instruction  reads  as  follows  : 

'^  2.  Before  you  can  find  for  plaintiff  you  must  be  satisfied  that 
the  plaintiff  has  proved  by  a  preponderence  of  the  eyidenoe  that 
the  cow  of  plaintiff  did  drink  fish-briuQ  out  of  a  barrel  that  defend- 
ant hiid  put  out  where  the  cow  could  get  it,  and  did  die  from  the 
effects  of  the  fish  brine  so  drunk/' 

Appellant's  counsel  insist  that  this  instruction  is  wholly  inappli- 
cable to  the  case  made  by  the  complaint  or  the  evidence,  and  is 
therefore  erroneous.  This  position  seems  to  be  well  taken.  It  was 
not  necessary  that  the  appellant  should  prove  by  a  preponderance 
of  the  evidence  that  his  cow  drank  the  fish-brine  out  of  a  barrel 
before  he  would  be  entitled  to  a  verdict.  He  had  not  averred  in 
his  complaint  that  his  cow  ate  and  drank  the  fish  brine  out  of  a 
barrel,  and  therefore  the  instruction  complained  of  was  not  appli- 
cable to  the  case  stated  in  the  complaint.  Was  the  instruction  appli- 
cable to  the  case  made  by  the  evidence  ?  It  is  insisted  very  earn- 
estly by  appellee's  counsel,  that  the  bill  of  exceptions,  containing 
the  evidence  and  instructions  on  the  court,  constitutes  no  part  of 
the  record,  because  they  say  the  bill  was  filed  in  vacation,  and  the 
record  fails  to  show  that  time  was  given  beyond  the  term  in  which 
to  file  such  biU.  It  is  true  that  the  bill  of  exceptions  was  filed  in 
vacation,  but  counsel  simply  mistake  the  record  when  they  say  it 
fails  to  show  that  time  was  given  beyond  the  term  in  which  to  file 
the  bill.  The  record  shows,  under  date  of  June  37,  1883, 
that  *^  the  court,  being  advised,  overrules  the  motion  for  a  new 
trial  of  this  cause,  to  which  ruling  of  the  court  the  plaintiff  exoeptB» 
and  sixty  days  are  given  in  which  he  may  file  his  biU  of  exceptions. 
It  is  further  shown  by  the  record,  that  the  bill  of  exceptions 
filed  on  August  9, 1883,  within  the  sixty  days  given  by  the  court, 
and  it  properly  constitutes  a  part  of  the  record.  It  is  clear  that 
the  bill  of  exceptions  containing  the  evidence  and  instructions, 
having  been  filed  in  the  cause  within  the  time  given,  became  a  part 
of  the  record.     §  629,  R.  S.  1881 ;  Loy  v.  Lay,  90  Ind.  404. 

We  cannot  say  that  the  instruction  complained  of,  if  it  had  con- 
tained a  correct  statement  of  the  law,  would  not  have  been  applicable 
to  the  case  made  by  the  evidence.  We  are  of  opinion  however  that 
the  court  erred  in  giving  the  jury  the  instruction  quoted.  It  pro- 
ceeds  upon  the  theory  that  the  negligence  of  the  appellee,  for  which 
he  was  chargeable,  consisted  solely  in  putting  a  barrel,  containing 
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the  fish-brine,  on  a  public  street  in  the  city  of  Crawfordsyille,  where 
the  appellant's  cow  could  get  at  it ;  and  it  told  the  jury  that  they 
could  not  find  for  the  appellant  unless  the  eyidence  showed  that 
the  cow  drank  the  fish-brine  out  of  the  barrel,  and  died  from  the 
effects  of  what  she  drank  out  of  the  barrel  There  was  eyidence  be- 
fore the  jury  tending  to  prove  that  a  passer-by  in  the  early  morning 
found  two  or  three  cows  about  the  barrel,  and  one  with  her  head  in 
the  barrel  containing  the  fish-brine ;  that  he  attempted  to  driye 
the  cows  away  from  the  barrel,  and  not  succeeding  in  this  he 
emptied  the  brine  out  of  the  barrel  into  the  street,  and  that  the 
cows  then  licked  up  so  much  of  the  brine  as  they  could  from  the 
street.  It  was  upon  this  eyidence  the  court  instructed  the  jury 
that  they  could  not  find  for  the  appeUant  unless  the  eyidence 
showed  tiiat  his  cow  had  died  from  the  effects  of  the  fish-brine  she 
had  drunk  out  of  the  barrel.  It  is  insisted  by  the  appellant's 
counsel  that  the  act  of  the  passer-by,  in  pouring  the  brine  into  the 
street,  was  a  natural  and  probable  consequence  of  the  negligent 
act  of  the  appellee  in  leaying  the  brine  in  an  exposed  and  unsafe 
place  and  condition ;  and  that  therefore  the  appellee  was  liable  for 
the  loss  of  the  cow,  although  he  did  not  authorize  the  pouring  of 
the  brine  into  the  street,  and  even  if  the  evidence  had  shown  that 
the  death  of  the  cow  had  resulted  from  the  effects  solely  of  the 
brine  and  salt  licked  from  the  street.  We  concur  fully  with  ap- 
pellant's counsel  in  this  view  of  the  question.  The  instruction 
quoted  is  not  the  law  as  applied  to  this  case.  Binford  v.  Johnston^ 
82  Ind.  426  ;  s.  0.,  42  Am.  Rep.  508,  and  cases  cited ;  Gooley 
Torts,  78  ;  Qray  v.  Boston  Oas-Light  Co.,  114  Mass.  149 ;  s.  c.  19 
Am.  Rep.  324,  note. 

The  court  erred  in  overruling  the  appellant's  motion  for  a  new 
trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded 
for  a  new  trial 

Judgment  accordingly. 


Von  BT  TBK  BEPOxm.— We  hare  no  hesitation  in  saying  that  we  think  the  principal 
esse  was  wrongly  decided.  See  1  Am.  Rep.  481;  10  id.  664;  84  id.  «8;  86  id.  882;  41  id. 
n:  4S  Id.  8B0,  note.  BaXiimon  OUy  Pa89,  RcMway  Co.  v.  Kemp,  61  Md.  74,  was  an  action 
brought  by  hniband  and  wife  to  reooTor  damages  for  personal  injnrles  to  wife,  caosed  hy 
negUgenoeof  defendants,  the  wife  having  testifled  that  shortly  after  the  injury  com- 
plained  of,  a  cancer  was  developed  at  the  place  on  her  person  where  she  was  injured, 
and  medical  testimony  having  heen  offered  on  both  sides  of  the  question,  whether  the 
caooer  was  the  result  of  the  injury,  It  was  hOd : 

That  it  was  fbr  the  Jury  to  detennine  as  a  matter  of  fact  whether  the  cancer  did  result 
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trtyn  the  injury  reoelTad.  And  In  determining  this  qneitioD  tbtj  were  required  to  oon- 
eider  all  tbe  dronmeranoee  end  oolBcldenoee  of  the  cue  in  connection  with  the  teettanonjr 
of  the  profeialonal  wlfcneeees. 

That  if  the  Juiy  beUeved  from  all  the  eyldence  before  them  that  the  cancer  was  tbe 
natural  and  proximate  oonaeqnence  of  the  blow,  Inflicted,  by  the  negHgeot  act  of  the  de- 
fendant. It  would  properly  form  an  element  to  be  oonMered  In  awardlnip  damages  Cor 
the  pain  and  injury  suffered  by  the  female  plaintift. 

That  the  fact  that  she  may  haye  had  a  tenden<7  or  predisposition  to  cancer  could  afTofd 
no  proper  ground  of  objection  to  her  datoL 

ALTKT,  0.  J,  said:  **  It  is  not  simply  because  the  relaHlon  of  cause  and  effect  may  be 
somewhat  involred  in  obacurlty*  and  therefore  difficult  to  trace,  that  the  principle  ob- 
tains, that  only  the  natural  and  proximate  results  of  a  wrongful  act  are  to  be  regarded. 
It  is  only  where  there  may  be  a  more  direct  and  immediate  sufficient  cause  of  the  efftat 
complained  of,  that  the  more  remote  cause  wHl  not  be  charged  with  the  effect.  If  agtven 
result  can  be  directly  traced  to  a  particular  cause,  as  the  natural  and  proximate  ^eflioet, 
why  should  not  such  effect  be  regarded  by  the  law,  even  though  such  cause  may  not 
always,  and  under  all  condition  of  things,  produce  like  results  ?  It  is  the  common  obeer^ 
ration  of  aO,  that  the  effects  of  personal  physical  injuries  depend  much  upon  tbe  pe> 
culiar  conditions  and  tendencies  of  the  persons  Injured;  and  what  may  produce  .but 
slight  and  comparatively  uninjurious  consequences  in  one  case  may  produce  oonaeqneooes 
of  the  most  serious  and  dlstrsMing  character  in  another.  And  this  being  so,  a  wrong- 
doer is  not  permitted  to  reUeve  himself  from  responsibility  for  the  consequences  of  his 
act,  by  showing  that  the  Injury  would  have  been  of  less  severity  if  it  had  been  Inflicted 
upon  any  one  else  of  a  large  majority  of  the  human  fiamlly .  Hence  the  general  rule  Is. 
that  In  actions  of  tort  Uke  the  present  the  wrong-doer  Is  liable  for  all  the  direct  Injniy  re- 
sulting from  his  wrongful  act,  and  that  too  although  the  extent  or  epedal  nature  of  the 
resulting  Injury  could  not,  with  certainty,  have  been  foreseen  or  contemplated  as  the 
probable  result  of  the  act  done.   8  Suth.  Dam.  714,  715,  and  the  cases  there  dted. 

**  The  general  rule  is  stated  by  Addison,  In  his  work  on  Torts  (8ded.),  p.  ft,  with  as  much 
dearoess  and  precftslon  as  will  be  found  in  any  other  text  writer,  and  he  states  the  rule  to 
be,  *  that  whoever  does  an  illegal  act  is  answerable  for  all  the  consequences  that  eosne 
in  the  ordinary  and  natural  course  of  events,  though  those  consequences  be  «'»"*^iftiTlr  j 

and  directly  brought  about  by  the  Intervening  sgenqy  of  others,  provided  the  Intervening 
agents  were  set  In  motion  by  the  primary  wrong-doer,  or  provided  their  acts  causing  the 
damage  were  the  necessary  or  legal  and  natural  consequence  of  the  original  wroogftf 
act*  If  therefore  the  Jury  believed  from  all  the  evidence  before  them,  that  the  cancer  is 
the  breast  of  Mrs.  Kemp  was  the  natural  and  proximate  consequence  of  the  blow  re- 
ceived on  her  breast,  by  the  negligent  act  of  the  defendants,  it  would  properly  fonn  an 
element  to  be  considered  in  awarding  damages  for  the  psin  and  injury  suffered  \gy  her.  | 

'*  If  by  the  blow  received  a  severe  contusion  had  been  produced,  resulting  In  an  crdl- 
naiy  tumor  or  open  ulcer,  we  suppose  no  question  would  have  been  raised  as  to  the  right 
of  the  plaintiff  to  show  such  results  of  the  injury  received,  ss  indicating  the  extent  of  the 
injury  end  the  degree  of  suffering  endured.  Why  should  a  different  rule  be  applied  to 
this  case?  That  the  female  plaintiff  may  have  had  a  tendency  or  predisposltloa  to  oaoeer 
can  afford  no  proper  ground  of  objection. 

"  She  in  common  with  all  other  people  of  the  community  had  a  right  to  travel  or  to  be 
carried  in  the  cars  of  the  defendants,  and  she  had  a  right  to  enjoy  that  privilege  withoat 
incurring  the  peril  of  reoelvlng.a  wrongful  Injury  that  might  result  In  inflaming  and  de> 
veloping  the  dormant  germs  of  a  fatal  disease.  It  is  not  for  the  defendants  to  say  that 
because  they  did  not,  or  could  not  In  fact,  anticipate  such  a  result  of  their  negligent  act, 
they  must  therefore  be  exonerated  from  liability  for  such  oonsequenees  as  ensued.  They 
must  be  taken  to  know,  and  to  contemplate,  all  the  natural  and  proximate  oonaeqaencee, 
not  only  that  certainly  would,  but  that  probably  might  flow  from  their  wrongful  act. 

"  The  defendants  must  be  supposed  to  know  that  It  was  the  right  of  all  dsasen  and  ooa- 
ditions  of  people,  whether  diseased  or  otherwise,  to  be  carried  is  their  cars,  and  It  must 
also  be  supposed  that  they  knew  that  a  personal  injury  infficted  upon  any  one  with  pre- 
disposition or  tendency  to  cancer  might  and  probably  would  develop  the  rtlsesBS.  See 
of  StMMMt  ▼.  CVty  o/ Bfpon,  »  Wis.  804. 
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'*  The  dbfeudMits  ha veoited  and  relied  upon  the  OMe  of  Hoblie  ▼.  London  db  SauUii--^ 
wtiUim  B.  (Jo, ,  U  B.,  10  Q.  B.  Ill ;  11  Bng.  Hep.  181,  as  rsslntslning  a  doctrine  different , 
tnn  that  Just  stated  by  us.    But  in  several  respects  that  ease  Is  quite  different  from  this, 
hi  ths  flrnt  place,  that  was  an  action  upon  contract,  seeking  a  reooTery  for  a  breach- 
theraof.   There  a  passenger  who  had  been  set  down  with  his  wife  at  a  wrong  station, 
■oivbt  to  reooyer  from  the  rallwaj  company  damages  for  a  cold  which  his  wife  had  taken  . 
In  oonaeqaence  of  the  exposure  In  having  to  walk  home  in  the  rain.    And  it  was  held  that 
the  loai  80  oecasJoned  was  not  so  connected  with  the  breach  of  contract  as  that  the  carrier 
hrasklng  the  contract  would  be  liable.** 

▲s  said  bj  the  court,  the  catdiing  cold  Ytj  the  plalntUTs  wife  was  not  the  immediate  and 
Bseeaaiy  effect  of  the  breach  of  contract,  or  was  not  such  an  effect  as  could  fairly  be  ■ 
•■Id  to  have  been  in  the  contemplation  of  the  parties.  But  we  suppose,  with  Mr.  Mayne,  ■, 
ishis  woik  on  Damages,  p.  78  (Wood*s  ed.),  that  that  case  would  have  been  differently , 
dedded,  if  instead  of  putting  the  plaintiff  down  safely  at  the  wrong  place,  the  company  > 
bad  by  their  nogligenoe  caosed  any  personal  Injury  to  him. 

▲  motion  for  a  rehearing  was  denied.    61  Md.  619.    For  another  cancer  case  see  Jewell  • 
T.  Asflioay,  65  N.  H.  81 

Is  Siewairi  v.  Ofty  of  Blpon^  tuprOt  ft  was  hekl  ihaS  **  the  public  streets  and  sidewalks.. 
of  acity  are  for  the  use  of  the  side  and  infirm,  and  those  with  mganic  predlspoaition  to  , 
iWeosse,  as  well  ss  for  that  of  the  healthy  and  robust;  and  the  corporation  is  chargeable  . 
vtth  knowledge  that  penons  of  the  former  classes  constantly  traTel  its  highways,  and  ^ 
tbat  abodfly  Injoxy  to  such  firom  a  defectlTC  highway  may  be  greatly  aggravated  by  their 
dimsed  condition .  If  therefore  the  dieeased  condition  of  plaintiff's  arm  would  not  have 
oeemed  but  for  his  organic  tendency  to  scrofula,  still  defendant's  negligence  must  be  re- . 
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gHded  ss  the  proximate  cause  of  the  whole  injury. 

In  OUver  ▼.  Town  of  La  FoOe,  86  Wis.  608,  **  plaintiff,  who  was  a  married  woman,  and 
pngnsnt,  was  riding  with  her  brother,  and  when  eroseing  a  defective  bridge  in  a  public 
Ughway  the  team  broke  through  the  bridga  The  plaintiff  Jumped  from  the  wagon  and 
■■■Isfod  her  brother  in  an  attempt  to  extricate  the  team*  Failing  in  this  at  the  request-of 
her  brother  she  ran  some  distance  to  obtain  more  assistance.  The  result  of  her  fright 
•ad  ezertlons  was  a  miscarriage.  She  brought  an  action  against  the  town,  and  the  prin- 
cipal damages  proved  on  the  trial  were  the  consequences  of  such  miscarrlsge.  It  was 
beU  that  such  damages  were  the  proximate  result  of  the  negligence  of  the  town,  and  a 
verdict  and  Judgment  therefor  were  sustained.** 

In  Ehrgott  ▼.  JfSsyor,  etc,  19  Week.  Dig.  818,  Oourt  of  Appeals,  the  plalntUTs  carriage  was 
broken  by  an  accident  caused  by  a  defect  In  the  street,  and  he  was  obliged  to  procure  an- 
other and  was  thereby  exposed  to  the  cold  and  rain .  Heid^  that  the  defendant  was  liable 
for  the  iajurlen  sustained  even  though  they  were  solely  due  to  his  exposure,  provided  he 
WIS  free  from  negligeooe  in  the  exposure  ;  that  the  exposure  was  the  direct  and  proxi- 
mate result  of  the  accident. 

In  Brown  ▼.  OMeago^  etc.,  B*  Co.,  54  Wis.  813,  the  railway  company *s  servants  by  mis- , 
take  told  a  husband  and  wife  to  get  off  at  the  wrong  place.    The  wife  was  pregnant.  The 
walking  to  reach  a  place  of  comfort  brought  on  a  miscarriage*    The  oourt  held  that  in  an  • 
action  against  the  carrier  for  breach  of  du^,  Instead  of  on  Its  contract,  It  was  liable  for  •. 
the  Injuries  resulting  from  such  miscarriage. 

In  EUn  V.  Luynter,  60  N.  T.  268, 2B0, 860,  affirming  87  N.  T.  Super.  Ct.  486,  it  was  held . 
that  where  defeadanta  tore  down  and  destroyed  a  building  built  by  defendant.  In  which : 
plaintiff  had  a  sum  of  money  in  a  box,  which  was  lost  in  the  removal,  that  plaintiff  was  > 
not  bound  to  gather  up  the  fragments  of  his  scattered  and  broken  chattels,  but  was  at 
liberty  to  leaTC  them  where  defendants  placed  them,  looking  to  them  for  their  value;  that 
plaintiff  was  entitled  to  reoorer  for  all  losses  occasioned  by  the  trespass,  including  the: 
daetrnotion  of  the  building,  the  loss  of  the  nK>ney ,  and  the  value  of  the  unexpired  term ; 
that  althoogh  the  money  was  kept  In  an  unusual  place,  and  defendants  may  not  have  sus- 
pectsd  Its  preeence,  yei  that  tbqr  were  liable  for  Its  loss,  which  was  the  direct  result  of 
their  acu." 

In  PuUman  Paktee  Oar  Co.  v.  Barker^  4  Col.  844 ;  84  Am.  Rep.  89,  98,  note,  defendant's 
palace  car..  In  which  plaintiff  was  sleeping,  was  burned,  through  the  negligence  of  de- 
fmdaBt*s  servaoli*    The  ^^i*^*"g  was  so  vapid  that  she  had  not  time  to  properly  clothe 
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henelf,  and  she  left  it  in  hor  ■r>oolring  feet.  In  doing  lo  the  wan  compelled  to  itnnd  for  » 
■hoit  time  on  the  platform  of  anotber  oar,  and  oanght  a  aerere  ooid  which  oanaed  a  oea- 
Mtkm  of  her  menaea  and  raaolted  in  a  long  peflod  of  illneai.  The  ooort  aald  (p.  S47) : 
'*  Oonoeding  that  the  appellee  waa  oompelled  on  aooonnt  of  the  amoke  and  llamea  to 
leave  the  oar  In  the  half-eiad  oonditlon  ahe  did,  the  ezpoaore  to  the  oold  waa  the  direct 
and  neoaaaary  raanlt  of  the  appellant's  negUgenoe.  Her  anhaeqneot  Olneaa  however  waa 
not  the  reaolt  of  the  ezpoanre,  hnt  the  reaolt  of  the  ezpoenre  in  her  then  oondltioa.'* 

Tliat  oaae  waa  expreaely  diaapproved  In  Brown  ▼.  Cftleo^o,  iCc,  M  Win.  800l  the  oouri 
saying: 

"  There  Is,  I  think,  hut  one  oase  cited  bj  the  teamed  ooonsel  for  the  appellant  wUeh 
appears  to  be  in  direct  conflict  with  this  view  of  the  case,  ezoept  thoee  which  relate  to  the 
breaches  of  contract,  and  that  la  the  Pullman  Palace  Car  Co,  ▼.  BorlEsr,  4  Col.  9M.  Thla 
eaae  is,  we  think,  unsostalned  by  anthority,  and  Is  In  direct  conflict  with  the  decidona  of 
this  court  In  the  cases  of  Stowart  ▼.  il<pon,  and  Oliosr  ▼.  2\>t0fi  of  Le  Vatto,  Mipro. 
Thla  decision  Is,  It  seems  to  me,  aupported  I7  the  prinoiples  of  neither  law  nor  hnmaaltar. 
It  In  effect  ssjs,  that  if  an  indlTldual  unlawfully  compels  a  sick  and  enfeebled  person 
to  expose  himself  to  the  cold  and  storm  to  eecape  worse  oonsequeiioes  from  his  wrongful 
act,  he  cannot  recover  damages  from  the  wrong-doer  necanae  It  waahlasiak  andeofeebtod 
condition  which  rendered  his  exposure  Injurious.  Certainly  such  a  doctrine  does  not 
oonmiend  Itaelf  to  thoee  kinder  feelings  which  ars  common  to  humanity,  and  I  know  of 
no  other  eaae  which  sustains  its  conclusions.** 

In  Crowhurat  v.  Amerwham  Burial  Boards  4  Bxch.  DIv.  5 ;  81  Eng.  Bep.  814 ;  18  Alb.  L. 
J.  514,  a  cemetny  aasodatlon  planted  yew  tresa,  which  are  nozioaa  to  borma,  upon  Ita 
own  ground,  but  so  near  to  the  ground  of  a  neigfaborthat  the  brancbeaprcjeoted  over  his 
ground.  The  neighbor's  horse,  which  was  at  large  In  the  fleld,  cropped  the  yew  trees  and 
died  tberefkom.    Add,  that  the  cemetery  aasoclation  was  liable  for  the  value  of  the  home. 

KsLLT,  G.  B.,  said:  "The  question  seems  to  resolve  Itself  Into  this.  Waa  the  act  of 
the  defendants  In  originally  planting  the  tree,  or  the  omission  to  keep  It  within  their  own 
boundary,  a  legal  wrong  against  the  occupiers  of  the  adjoining  field,  which,  when  damafe 
arose  fh>m  It,  would  give  the  latter  a  cause  of  action  f  * 

The  prindide  by  which  such  a  case  Is  to  be  governed  Is  carefully  ezpreased  In  the  judg- 
ment of  the  Exchequer  Chamber.  In  F76Cehsr  v.  Rylandt,  L.  B.,  1  Ex.  80S,  p.  879,  where 
it  Is  said  :  *'  We  think  that  the  true  rule  of  law  is  that  the  person  who,  f6r  hia  own  pur- 
poses, brings  on  his  lands,  and  collects  and  keeps  there,  any  thing  likely  to  do  Balaehlef  if 
it  escapee,  must  keep  it  in  at  his  peril ;  and,  if  be  does  not  do  so,  is  prima  faeie  answer- 
able for  all  the  damage  which  is  the  natural  consequence  of  its  escape.  *'  Thla  statement  of 
the  law  was  dted  and  approved  of  in  the  Judgment  of  the  Houae  of  Lords  in  the  same  case. 

In  FUteher  v.  JZylandK,  the  act  of  the  defendant  complained  of  was  the  collecting  in  a 
reservoir  a  laige  quantity  of  water,  which  buret  its  bounds  and  flowed  into  the  plalatUTs 
mine ;  but  thoufl^  the  degree  of  caution  required  may  vary  In  each  paitlcniar  case,  ths 
princlpto  upon  which  the  duty  depends  must  be  the  same,  and  It  has  been  applied  under 
many  and  varied  drcumatancss  of  a  more  ordlnaiy  kind,  as  In  ^ldrecf*s  eaae,  9  Bep.  61b, 
where  the  wrong  complained  of  was  the  buOdlng  of  a  house  for  hogs  so  near  to  ths 
plalntUTs  premises  as  to  be  a  nuisance  (msnant  v.  Goldii7fn,lSalk.  800^  and  otbara  which 
are  cited  In  Oomyn's  Digest,  tit.  **  Action  on  the  Case  for  Nuisance  **) ;  and  in  the  Judg- 
ment In  ^efclker  v.  Aylamds,  in  all  which  cases  the  maxim  **  StcuterttuoiUaUammnim 
icBdoe  *'  was  considered  to  oppHj,  and  those  who  so  interfered  with  the  enjoyment  by  their 
neighbors  of  their  premises  were  held  liable. 

Other  cases  of  a  similar  kind  may  be  found  in  the  books.  Thus,  in  Turhevil  v.  Stamp, 
1 8alk.  18,  it  was  held  that  an  action  lay  by  one  whose  com  was  burnt  by  the  negUgeot 
management  of  a  Are  upon  his  nelghbor*s  ground,  although  one  of  the  Judgea  did  not 
agree  in  the  decision,  upon  the  ground  that  it  was  usual  for  farmers  to  bum  stubble.  Is 
Lambert  v.  Bessy,  BirT.  Baym.  481,  the  action  was  In  trespass  quart  daumun  fregU. 
The  defendant  pleaded  that  he  had  land  adjoining  the  plaintiff's  dose,  and  upon  U  a 
hedge  of  thorns ;  that  be  cut  the  thorns,  and  that  they  ip&o  invito  fell  upon  the  plalntUTs 
land,  and  the  defendant  took  them  off  as  soon  as  he  could.  On  demurrer.  Judgment  wee 
given  for  the  plaintiff,  on  the  ground  'that,  though  a. man  do  a  lawful  thing,  yet,  11  anj 
damage  thereby  befalls  another,  he  shall  be  answerable  if  he  could  have  avoided  tt. 
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This  case  was  aUuded  to  and  approved  of  by  Lord  Crakworth  in  his  judgment  in  the  case 
of  RyUindB  ▼.  FUteher,  In  the  Houae  of  Lonls,  L.  R..  3  H.  L.  830,  where  he  eaya  :  "  The 
doctrine  la  founded  on  good  senae.  For  when  one  person,  if  managing  his  own  affairs, 
«Mi— ,  however  innocently,  damage  to  another,  it  is  obviously  only  Just  that  he  should  be 
the  party  to  suffer.** 

Seversl  cases  were  cited  during  the  argument.  In  two  of  rhem,  Lawrence  v.  JeyOttnUt 
L.  R.,  8 Q.  B.  274.  and  FtrthT.  Bnwllng  Iron  Co.,  L.  11.,  3 C.  P  D. S84 ;  30  Eng.  Rep.  146, 
the  liability  of  the  defendant  was  based  upon  his  duty  to  fence.  These  therefore,  as  I 
have  already  saidt  throw  no  light  upon  the  present  question.  In  WIImhi  v.  Newbury,  L. 
R.,  7  <^  B.  81 ;  1  Eng.  Rep.  14,  16,  note,  which  arose  upon  demurrer  to  declaration,  the  court 
merely  decided  that  an  averment  that  clippings  from  the  defendant'8  yew  tree  got  upon 
the  plalntlff*s  land,  was  insofBclent  without  showing  that  they  were  placed  there  by  or 
with  the  knowledge  of  the  defendant.  Mr.  Justice  Miller,  however,  in  giving  Judgment, 
■ays,  after  alluding  to  Fletcher  v.  Rylandt :  '  *  If  a  person  brings  on  to  his  land  things 
wliieh  have  a  tendency  to  escape  and  to  do  mischief,  he  must  take  care  that  they  do  not 
get  on  hia neighbor*s  land.  ** 

In  Pittaburghy  etc.,  R,  Co.  v.  SUiUy,  Supreme  Court  of  Ohio,  June  8, 1884,  to  appear  in  41 
Ohio  St.,  the  railway  company  by  its  train  unlawfully  obstructed  a  village  street,  b. 
therefore  walked  around  the  rear  of  the  train,  entered  another  street,  and  there  having 
selected  one  of  the  many  routes  to  her  home,  slipped  on  some  ice,  fell,  and  sustained 
serious  injury.  The  same  company  had  placed  the  loe  there  in  the  process  of  clearing  Its 
track,  which  occupied  part  of  the  street.  The  street  was  laid  out  after  the  railway  was  in 
use,  and  the  ri^^ts  of  the  public  In  said  street  were  subject  to  the  rights  of  the  railway 
company. 

Held  iD  the  proximate  canse  of  injury  was  the  placing  of  the  ice  in  the  street;  (2)  if 
the  railway  company  was  not  In  fault  In  so  placing  the  ice.  It  was  not  liable  for  the  injury 
caused  by  the  fall. 

ORAXon,  O.  J.,  said:  **Counsel  upon  both  sides  have  aided  the  court  by  able  and  care- 
tnSty  prepared  arguments,  citing  and  commenting  upon  the  numerous  cases  in  which  the 
question  'What  was  the  proximate  cause  of  the  Injury  ?  *  has  bee  n  dlacussed  by  Ameri- 
can  and  Kngllsh  courts. 

**  Cooley,  J.,  at  page  69  of  his  work  on  Torts,  thus  briefly  states  the  test:  *  If  the  wrong 
and  the  resulting  damages  an  not  known  by  common  experience  to  be  naturally  and 
usually  In  sequence,  and  the  damage  does  not,  according  to  the  ordinary  course  of  events, 
fc»Uov  from  the  wrong,  then  the  wrong  and  the  damage  are  not  sufficiently  conjoined  or 
concatenated,  as  cause  and  effect,  to  support  an  action.' 

"Apply  this  to  the  noted  *8quib  *  case,  Sentt  v.  Shepherd,  9  W.  BL  8IK.  As  soon  as  the 
fire  reaches  the  explosive  material  in  the  squib  an  explosion  naturally  and  usually  fol- 
lows. If  when  thrown  It  falls  so  near  a  person  that  to  pick  it  up  and  cast  it  hurriedly 
Elsewhere  Is  the  obvious  means  of  escape  from  harm,  such  action  naturally,  and  we  may 
add  usually,  follows.  If  this  thus  occurs  in  a  crowded  market  space  the  natural  and  usual 
result  would  be  injury  to  some  one  other  than  the  person  at  whom  it  was  flnit  thrown.  So 
Ions  as  the  act  of  the  second  thrower  is  the  result  of  mere  impulse  to  avert  danger  to  him- 
self  by  removing  the  dangerous  thing  to  a  distance,  the  first  thrower's  act  is  in  progress. 
But  If  the  second  thrower  deliberates,  even  for  a  mere  instant,  and  with  Intent  to  injure  a 
tliird  person,  casts  the  squib  at  him,  such  deliberation  and  Intent  puts  an  end  to  the  act  of 
the  first  thrower,  and  the  thing  done  hf  the  second  throw  Is  not  his  fault. 

**8o  also  If  a  wholesale  druggist  prepares  a  Jar  of  belladonna,  labels  It  'extract  of  dande- 
Hoo,*  and  sells  it  as  such  to  a  retail  dealer,  who  uses  it  as  *  extract  of  dandelion  *  in  fill- 
log  a  prescription.  The  great  suffering  of  the  patient  who  takes  the  medicine  so  pre- 
pared Is  plainly  the  natural  and  usual  result  of  the  act  of  the  wholesale  dealer.  In  the 
case  referred  to  the  defendant  prepared  the  Jar  to  be  sold  to  a  retailer,  whose  regular 
bosluess  It  was  to  incorporate  it  in  prescriptions  to  be  swallowed  by  jMitlents.  The  'con- 
mtff"r**'^  *  of  Cooley,  J.,  is  particularly  complete  In  the  case  of  Thonuu  v  Wiiuhester^ 
6  N.  T.  897. 

**ln  Clark  v.  Chomhers,  8  Q.  B.  Div.  387;  S8  Eng.  Rep.  2B5;  17  Alb.  L.  J.  505.  the  defend- 
ant wrongfully  placed  a  dangerous  spiked  hurdle  in  a  private  way,  along  which  the  plaint- 
M  had  a  right  to  pass.    Some  person,  without  the  defendant's  knowledge,  moved  it  a 
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short dlsUuioe,  but  left  It  still  in  the  seme  piiTete  wsy.  The  pleintlff  peering  on  a  deric 
night,  with  knowiedge  of  the  oilglnel  position  of  the  hurdle,  *^'""t  ^  evold  it,  oess* 
into  collision  with  it  end  was  iejurad.  Hevlng  unlawfully  plaoed  the  dengsroue  ntovehto 
thing  in  a  pessege  waj,  so  long  as  it  ramsined  in  that  wej.  It  was  there  bj  the  detendaat'e 
act.  That  such  a  moTable  thing  in  such  a  place  would  be  moTod  by  a  paeser-by  Is,  U 
seems  to  ust  natural  and  not  unusual;  and  he  who  originally  plaoed  it  there  should  be 
held  to  contemplate  such  a  possibflity  and  be  responsible  for  results  so  long  tm  be  suffers 
it  to  remain  in  that  wsy. 

"And  we  see  Judge  Ckx>ley's  'ooncstenation  *  In  OHggs  ▼.  Feeheniiein^  U  Minn.  8I«  and 
Weiek  V.  Lander,  76  111.  U.  The  injury  complained  of  in  each  of  these  eases,  by  a  plain, 
dear  and  simple  chain  of  cause  and  effect,  was  ^conjoined '  to  the  wrongful  set  of  the 
defendant,  and  was  the  result  of  its  continuing  force.  In  the  Minneeota  ceee  the  actloa 
of  the  defendant's  team  frightened  other  horees,  and  we  may  well  ssy  forced  them  sgainst 
the  horse  and  deigfa  of  the  plaintiff.  In  the  Illinois  case  the  stoppage  of  the  foremost 
wsgon  by  defendant's  fault  forced  the  stoppege  of  the  second  wagon,  ex  neeemUaU 
passed  Into  the  second  wsgon  and  did  the  injury  complained  of.  The  like  continuing  force 
of  the  wrongful  act  is  apparent  in  Brown  r.  Railway,  54  Wis.  842;  41  Am.  Bep.  41;  and 
DroJrsT.  ITIdtf,  08 Fenn.  St.  488. 

**In  the  Wisconsin  case  the  wrongful  act  caused  a  pregnant  woman  to  leave  the  train 
three  mUee  short  of  her  destination  on  a  cloudy  night.  This  act  forced  her  to  walk  to  the 
station.   This  effort  caused  the  Injury. 

"In  the  Pennsylvania  case  the  *lad  of  tender  age  *  wss  wrongfully  and  forcibly  put  upon 
a  train,  carried  live  miles  and  then  put  off.  This  act  forced  him  to  go  over  the  five  miles^ 
The  doing  this  caused  the  injury.  In  each  case  the  precise  thing  that  did  the  harm  wss 
forced  upon  the  injured  person  by  the  wrongful  act  of  the  defendant. 

**But  the  fact  that  she  walked  around  the  train  wss  not  the  cause  of  Mrs.  Staley*s  injury. 
Other  pemons  that  night  walked  around  the  same  train  without  harm.  In  the  fuU  posses 
sioD  of  her  fsculties  she  psssed  safely  around  the  obstruction  and  beyond  Its  Influenoe: 
she  was  walking  in  a  street  in  which  others  were  then  safely  walking ;  she  stepped  upon  a 
small  pile  of  Ice  without  necessity.  She  could  at  will  have  gone  to  the  other  Bide  of  It ; 
she  might  have  walked  between  the  rails  of  the  unoccupied  track,  from  which  the  snow 
and  ice  had  been  removed,  until  she  arrived  at  the  usual  crossing  of  Oenter  street,  tram 
which  the  train  (before  she  had  pflksaed  around  It)  had  excluded  her.  The  turning  to  cross 
the  track  In  order  to  there  cross  the  street  wss  a  voluntary  act  on  her  part.  It  waa  a 
selectionof  one  of  several  convenient  routes  to  her  home.  We  are  unable  to  see  maj 
chain  of  cause  and  effect  lesding  back  from  It  to  the  obetructlng  trsin.  True,  if  the  train 
bad  not  blocked  the  way,  she  would  not  probably  have  been  at  the  time  In  Kallroad  street 
at  the  point  where  she  decided  to  cross  tliat  street.  But  so  long  as  the  obstructing  train 
did  not  compel  her  to  take  that  precise  route  and  step  on  that  pile  of  ice  in  order  to  reach 
her  home  without  undue  delay,  her  decision  to  attempt  to  cross  that  street  was  in  no 
sense  —  in  no  particular  —forced  by  that  train ;  hence  it  did  not  cause  her  fslL 

'^The  charge  attempted  to  trace  a  possible  '  concatenation  *  of  cause  and  effect  by  etat- 
ing  'that  if  the  evidence  shows  that  prior  to  the  time  In  question  the  sgents  and  servaafes 
of  the  company  were  in  the  habit  frequently  of  blocking  this  same  street  by  its  csrs  un- 
lawfully and  negligently,  and  for  more  than  five  minutes,  and  persons  thus  prevented 
from  crossing  the  street  were  accustomed  to  pass  around  the  end  of  the  train  weet  of 
Oenter  street,  down  Railroad  street,  and  there  cross  the  tracks  and  hi^^way  subetsntially 
as  was  done  by  the  plaintiff,  and  these  facts  were  known  to  the  olBoen  and  sgents  of  the 
company,  that  in  such  case  the  Juty  should  determine  under  such  circumstances  whether 
the  result  which  followed  to  Mrs.  Staley  might  reasonably  have  been  anticipated  by  the 
company,  the  defendant,  and  if  you  find  that  it  might  and  there  was  no  fault  on  the  part 
of  the  plaintiff,  the  company  in  that  would  be  liable.* 

**  As  no  evidence  tended  to  show  thai  prior  to  that  night  any  one  fell  while  passing  tliere, 
we  do  not  perceive  how  knowledge  by  the  company  that  people  were  In  the  habit  of  fol- 
lowing the  route  taken  by  her,  without  any  fault  or  injury,  would  make  her  fall  a  '  usual 
and  natursl  *  result  of  the  obstruction  of  Oenter  street  by  a  train ;  or  that  sudi  fsll  *inlgfat 
reasonably  be  anticipated  by  the  company.' 

'It  seems  to  us  that  unless  the  company  wss  at  fault  in  placing  the  Ice  whers  die  trod 
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upon  it  and  faD  no  Tenlloi  ought  to  hftTO  iMeoMd  upon  th«  defendant  any  dnmages  for 
Chnt  ten. 

''While  we  thns  hold  that  the  pUe  of  toe  wan  the  prozinubte  oauee  of  Mn.  Staley^s  teU, 
we  nsree  with  the  o— ee  dted  \ij  her  counsel,  that  in  «uch  cases   *  the  question  as  to 
the  cause  was  remote  or  proximate  is  for  the  Jurj  under  the  instmetion  of  the 


» i» 


In  Sharp  ▼.  PaweR,  L.  B. ,  7  C.  P.  S83I;  9  Hog.  Bep.  507,  the  defendant  washed  a  Tan  in  a 
pnhllc  street,  andallowed  the  waste  water  to  run  down  the  gutter  toward  abating  leading 
to  the  sewer,  ahout  twenty-Are  yards  off.  In  consequence  of  the  extnAne  sereritj  of  the 
weather  the  grating  was  obstructed  bj  Ice,  and  the  water  flowed  over  a  portion  of  the 
causeway,  which  was  iU-paved  and  uneven,  and  there  froie.  There  was  no  evidence  that 
the  defendant  knew  of  tlie  grating  being  obstructed.  The  plaintliTH  horse,  while  being 
led  past  the  spot,  slipped  upon  the  Ice  and  broke  its  leg.  In  giving  Judgment  for  the  de- 
fendant in  an  action  brought  in  respect  of  this  damage.  Chief  Justice  Dovill  said:  "  No 
doubt  one  who  commits  a  wrongful  act  Is  responsible  for  the  ordinary  consequences  which 
are  likely  to  result  therefrom  ;*'  but  ''where  there  is  no  reason  to  expect  it,  and  no 
knowledge  in  the  person  doiiv  the  wrongful  act  that  such  a  state  of  things  exists  as  to 
render  the  damage  probable,  if  injuiy  does  result  to  a  third  person  it  is  generally  conskl- 
sred  that  the  wrongful  act  is  not  the  proximate  cause  of  the  injury,  so  as  to  render  the 
wrongHloer  liable  to  an  action.  If  the  drain  had  not  been  stopped,  and  the  road  had  been 
In  a  proper  state  of  repair,  the  water  would  have  passed  away  without  doing  aigr  mischief 
to  any  one.  Can  it  then  be  said  to  have  oeen  the  ordinary  and  probable  consequence  of 
the  defendant*8  act  that  the  water  should  have  f rosen  over  so  large  a  portion  of  the  street 
so  as  to  ooeaslon  a  dangerous  nuisance  f  I  think  not.  There  was  no  distinct  evidence  to 
thaw  the  cause  of  the  stoppage  of  the  sink  or  drain,  or  that  the  defendant  knew  it  was 
stopped.  He  had  a  right,  then,  to  expect  that  the  water  would  flow  down  the  gutter  to 
the  sewer  in  the  ordinaiy  course,  and;  but  for  the  stoppage  (for  which  the  defendant  is 
■fOi  responsible),  no  damage  would  have  been  done. " 

In  Shepherd  v.  Mid.  R.  Co.,  25  L.  T.  R.  (N.  S.)879,  where  water,  which  had  trickled 
down  from  a  waste>pipe  at  a  railway  station  on  to  the  platform,  had  become  frosen,  and 
the  plalntttt,  a  passenger,  stepped  upon  it  and  fell  and  was  injured,'  the  court  held  the 
defisiMlants  liable,  on  the  ground,  probably,  that  the  non-removal  of  a  dangenrm 
iiirfwwcf  like  Ice  from  their  premises  was  the  proximate  cause  of  the  injury . 

Id  the  Q€org9  and  BCcAoni,  L.  R.,  3  Adm.  and  £cc.  MS,  a  brig,  by  the  negllgenee  of 
tboseoBboardher,  came  Into  collision  with  a  bark.  In  the  collision  the  main  rigging  of 
the  berk  was  carried  away,  and  shortly  afterward  her  fore  and  main  masts  went  by  the 
boeid .  Toward  evening  €ti  the  same  day  the  wind  Increased  in  violence,  and  eventually 
the  berk  was  driven  on  shore  and  some  of  the  crew  were  drowned.  It  was  held,  that  as 
the  loss  of  the  masts  was  the  proximate  cause  of  th^  wreck,  and  as  the  loss  of  the  masts 
was  the  yr»^"M»^«**^  result  of  the  collision,  the  loss  of  life  was  the  result  of  the  collision. 

In  SiaU  V.  Ranhin,  8  8.  C  488  ;  s.  c,  16  Am.  Bep.  787,  it  was  held,  that  one  Is  not  guilty 
of  »  pubUc  nuisance  unless  the  injurious  consequences  complained  of  are  the  natural, 
direct  and  proxinuUe  cause  of  his  own  acts.  If  such  consequences  are  caused  by  the  acts 
of  others  so  operating  on  his  acts  as  to  produce  the  injurious  consequences,  then  he  is  not 
lieble. 

Whether  the  acts  of  the  defendant  are  the  proximate  cause  of  an  injury  is  a  question 
for  the  Jniy.  Tics  v.  Jfunn,  M  N.  T.  881;  Lake  v.  MUUken,  88  Me.  810;  s.  a.,  16  Am. 
Bep.  456.  Ehrifott  v.  Mayor^  eto.,  19  Week.  Dig.  818;  Baltimore,  ete.,  R.  Cb.  v.  Kemp,  61 
Md.  74;  PitUturght  etc*,  R.  Co,  v.  StaUy^eupro.  In  Fairbanks  v.  Kerr,  70  Fenn.  St.  86} 
■.  o..  10  Am.  Bep  864,  a  man  mounted  a  pOe  of  flag  stone  in  a  street  to  make  a  public 
speech  ;  a  crowd  of  hearers  gathered  about  him,  some  of  whom  also  got  on  the  stones  and 
broke  them.  Held,  it  was  not  a  legal  conclusion  that  the  speaker  was  liable  for  the  break- 
li^of  the  stones  by  the  bystandere.  It  was  a  question  for  the  Jury  whether  the  defend- 
ant's making  the  qwech  in  the  street  was  the  proximate  or  remote  cause  of  the  Injury. 
To  entitle  a  plaintiff  to  recover  present  damaizes  for  apprehended  future  consequences  of 
an  injury,  there  must  be  such  a  degree  of  probability  of  their  occurring  as  amounts  to 
A  reasonable  oertatn^  that  th«y  will  result  from  the  original  injury.  Strchm  v.  N.  Y., 
etc  EL  Cd.,t9  Week.  Dig.  814,  Court  of  Appeals. 
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NegVgence — fair  manag&n — it^ury  by  target  MhoaUng. 

Defondaata,  proprieton  and  managen  of  a  public  itdr,  had  allotted  part  of  the 
groundB  to  target  Bhooting.  PUintiff,  attending  the  fair  with  a  horee  and 
carriage,  and  paying  a  charge  for  admieeion,  and  having  no  notice  of  the 
shooting,  fastened  hie  hone  where  others  were  fastened,  and  it  was  shot  and 
killed.    HM,  that  defendants  were  liable. 

ACTION  of  damages  for  negligent  killing  of  a  horse.     The 
opinion  states  the  case.     The  plaintiff  had  judgment  below. 

J.  If.  Brown^  2f.  ff.  ArUrim^  B.  J.  Shirk  and  J,  Mitchell,  for 
appellants. 

B.  T.  Reasoner,  R.  J»  Lowland  and  J.  L.  Farrar,  for  appellee. 

Fbakklik,  C.  Appellee  filed  a  complaint  against  appellants, 
consisting  of  two  paragraphs ;  a  motion  to  strike  out  parts  of  the 
first  paragraph  was  overruled. 

A  demurrer  was  overruled  to  the  first  paragraph  and  sustained 
to  the  second.  An  answer  in  three  paragraphs  was  filed  to  the 
first  paragraph  of  the  complaint.  On  motion  of  the  plaintiff,  the 
second  and  third  paragraphs  of  answer  were  struck  out,  the  first 
being  a  denial. 

There  was  a  trial  by  jury ;  verdict  for  the  plaintiff  for  $153. 
The  plaintiff  remitted  $13 ;  and  over  a  motion  for  a  new  trial, 
judgment  was  rendered  for  the  plaintiff  for  $140. 

The  first  specification  of  error  is  the  overruling  of  the  motion 
to  strike  out  parts  of  the  first  paragraph  of  the  amended  complaint. 

This  motion  is  not  made  a  part  of  the  record  by  biU  of  exceptions 
or  order  of  the  court,  and  is  not  properly  a  part  of  the  record. 
Nor  could  the  ruling  constitute  available  error  if  properly  in  the 
record.     Lake  Brie,  etc.,  Ry,  C6.  v.  Kinsey,  87  Ind.  514. 

The  second  specification  of  error  is  the  overruling  of  the  demurrer 
to  the  first  paragraph  of  the  last  amended  complaint.  This  paragraph 
of  the  complaint  substantially  alleges  that  the  defendants  are,  and 
were  at  the  time  of  the  injuries  complained  of,  toT-wit,  on  the  16th 
day  of  September,  1881,  the  owners,  managers  and  controllers  of  cer- 
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tain  fair  groundSy  situate  in  Miami  county,  Indiana,  and  were  engaged 
in  the  business  of  holding  public  fairs  thereon,  under  the  name  of 
the  Miami  County  Fair  Association;  that  said  grounds  consisted  of  an 
inclosed  tract  of  land,  and  that  defendants  charged  fees  for  admit- 
tance therein  by  the  public  when  fairs  were  thereon  being  held  ; 
that  on  said  day  they  had  a  public  agricultural  fair  progressing 
thereon ;  that  within  said  inclosure,  at  said  time,  said  defendants 
had  set  off  and  allotted  a  certain  portion  of  ground  for  practice  in 
shooting  with  a  target  gun,  the  same  being  a  deadly  weapon,  which 
the  defendants  knew  was  liable  to  proye  fatal  to  the  life  and  to  the 
injury  of  the  persons  and  property  of  those  who  were  on  their  said 
grounds  unless  due  precautions  should  be  taken  to  inclose  said  gun 
and  target,  or  to  notify  the  public  of  its  dangerous  character ;  but 
that  the  defendants  had  wrongfully  and  negligently  omitted  to 
take  or  see  that  there  were  taken  such  reasonable  precautions  as 
would  shield  the  public  from  danger,  and  would  notify  them  that 
said  place  was  dangerous ;  that  on  said  day  and  while  said  fair  was 
in  session,  this  plaintiff  attended  the  same  and  paid  the  customary 
price  of  admission  thereto  for  himself,  his  horse,  buggy  and  har- 
ness ;  that  while  within  said  inclosure,  at  said  time,  and  being  ut- 
terly ignorant  of  the  location  or  existence  of  said  gun,  or  that  said 
portion  of  ground  was  reserved  for  target  practice,  and  not  know- 
ing that  he  was  sustaining  any  danger  to  himself  or  property,  this 
plaintiff  seeing  other  horses  hitched  to  the  fence  near  by,  and 
deeming  it  the  proper  hitching  place,  droye  his  horse  and  hitched 
him  to  the  fence  aforesaid  within  the  portion  of  ground  so  negli- 
gently left  open,  and  that  soon  thereafter,  without  plaintiff's  fault 
or  negligence,  his  said  horse,  while  standing  so  hitched,  was  shot 
and  killed  by  a  ball  fired  from  said  target  gun  in  the  course  of  the 
praetioe  for  which  the  same  had  been  established ;  that  by  reason 
of  the  horse  plunging  and  falling  in  consequence  of  said  shot, 
plaintiff's  bug^  and  harness  were  broken ;  that  all  of  said  dam- 
ages occurred  without  plaintiffs  fault  or  negligence  in  any  way  con- 
tributing thereto.  To  his  damage  on  account  of  death  of  horse, 
$140,  buggy,  120,  harness,  $5 ;    and  he  asks  judgment  for  $200. 

The  objections  to  this  paragraph  of  the  complaint  are,  that  it 
does  not  allege  that  the  horse  was  killed  by  either  of  the  defend- 
ants, nor  by  any  one  in  their  employ ;  neither  does  it  ayer  that  the 
plaintiff  could  not  have  discovered  the  danger  by  the  exercise  of 
ordinary  care  and  prudenoe. 
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The  practice  in  target  shooting  appears  to  have  born  a  part  of  the 
entertainment  carried  on  at  the  &ir,  and  as  the  defendants  were  the 
owners  of  the  premises^  and  the  managers  and  controllers  of  the 
fair,  the  practice  in  target  shooting  was  a  part  of  their  exhibition, 
and  under  their  supervision  and  control  as  much  as  any  other  part 
of  the  fair.  And  those  having  charge  of  the  practice,  as  well  as 
those  engaged  in  it,  while  perhaps  not  strictly  agents  or  servants  of 
the  defendants,  were  acting  under  the  license  and  permission  of 
the  defendants ;  and  such  a  relation  existed  between  them  as  will 
hold  the  defendants  liable  for  injuries  resulting  from  their  negli- 
gence in  not  properly  controlling  the  conduct  and  management  of 
this  part  of  their  exhibition. 

The  defendants  might  also  be  held  liable  for  maintaining  a  nuis- 
ance upon  their  fair  ground,  by  licensing  and  permitting  such  a  dan- 
gerous practice  as  target  shooting  to  be  performed  in  a  public  place 
upon  their  fair  grounds  without  properly  guarding  and  notifying 
the  public  of  the  danger  therefrom.  The  want  of  contributory 
negligence  on  the  part  of  the  plaintiff  is  sufficiently  shown  by  the 
averments  in  this  paragraph. 

There  was  no  error  in  overruling  the  demurrer  to  the  first  para- 
graph of  the  complaint 

{Miiior  matters  omitted,] 

The  judgment  ought  to  be  affirmed. 

Pbb  Oubiah. —  It  is  therefore  ordered,  upon  the  foregoing  opin- 
ion,  that  the  judgment  of  the  oonrt  below  be  and  it  is  in  all 
affirmed,  with  costs. 
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m  itad.  as.) 

Bmmagit  —  negiigmke^  —  hm  of  parenial  ear^  and  hut^mnd^t  campmnioMki^ 

In  an  mcAon.  of  dAniages  for  the  negligent  killing  of  a  hosband  and  father, 
.  damages  maj  be  awarded  fpr  the  loss  to  the  children  of  the  parental  care 
'  and  training,  bat  not  for  the  Ibes  to  the  widow  of  the  hosband'a  companioB- 
ship. 
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ACTION  against  county  commissioners  for  damages  by  death  of 
plaintiff's  intestate  by  reason  of  negligent  defect  in  a  bridge. 
The  plaintiff  had  judgment  below. 

J.  (/BrtBn  and  C,  C.  Shirley y  for  appellant. 

/>.  Waugh,  D.  Jtoss,  B.  B.  Stephenson  and  W.  S.  Chriaian,  for 
appellee. 

Elliott^  J.  [Omitting  other  points.]  In  cases  of  the  class  to 
which  this  action  belongs  only  pecuniary  damages  are  recoyerable. 
There  is  great  unanimity  in  the  authorities  upon  this  general  prin- 
dple,  and  thus  far  the  question  is  free  from  embarrassment.  It  is 
not  however  easy  to  determine  what  damages  shall  be  considered 
pecuniary.  In  TiUey  v.  Htidson  Biver  B.  Co.,  24  N.  Y.  471,  it 
was  held  that  children  who  were  deprived  of  the  nurture  and  train- 
ing of  their  mother  were  entitled  to  recover  for  the  loss  of  such 
nurture  and  training,  and  that  in  a  just  sense  their  loss  was  a  pe- 
cuniary one.  This  doctrine  is  reaffirmed  in  IHlley  v.  Hudson  Biver 
B.  Co.,  29  N.  Y.  252 ;  Mclntyre  v.  New  York  Central  B.  Co.,  37 
id.  287.  These  cases  are  based  on  a  statute  much  more  limited  in 
its  operation  than  ours,  for  it  in  terms  restricts  the  recovery  to  pe- 
cuniary loss.  A  like  course  of  reasoning  upon  a  similar  statute  is 
pursued  in  Pennsylvania  B.  Co.  v.  Keller,  67  Penn.  St  300.  It 
must  therefore  be  held  that  the  loss  which  may  be  taken  into  ac- 
count is  not  confined  to  a  loss  of  actual  services,  capable  of  a  direct 
and  exact  money  admeasurement.  3  Sutherland  Dam.  382.  This 
question  is  broadly  presented  by  the  appellant's  instruction,  which 
the  court  modified,  but  we  cannot  consider  the  question  as  to  the 
alleged  modification  of  the  instruction  asked,  for  the  reason  that 
the  record  does  not  show  what  the  supposed  modification  was.  It 
is  necessary  in  order  to  bring  before  this  court  a  ruling  modifying 
an  instruction,  to  affirmatively  show  in  what  respect  the  court  mod- 
ified it  Patterson  v.  Indianapolis,  etc.,  P.  B.  Co.,  56  Ind.  20 : 
Helms  V.  Wayne,  etc.,  Co.,  73  id.  325;  s.  c,  38  Am.  Bep.  147.  In 
this  case  it  is  not  shown  by  the  bill  of  exceptions  wherein  the  court 
modified  the  instruction  asked  by  the  appellant  The  question 
therefore  turns  upon  the  correctness  of  the  instruction  given  at  the 
request  of  the  appellee. 

The  only  part  of  the  instruction  given  which  can  fairly  be  the 
subject  of  debate  is  that  which  reads  thus  :  ''  Compensation  may 
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also  be  made  for  the  loss  of  a  parent's  care  and  training  to  the 
children  in  their  support,  education  and  maintenance,  and  the  lose 
by  the  wife  of  her  husband's  companionship."  The  cases  we  haro 
already  referred  to  sustain  this  instruction  in  so  far  as  it  declarer 
tliat  the  right  of  the  children  to  the  care  and  training  of  the  father 
sliould  be  taken  into  account  in  estimating  the  damages,  and  ther:: 
are  other  well  considered  cases  to  the  same  effect.  In  CasieUo  7. 
LandwehVj  28  Wis.  522,  an  instruction  to  the  same  effect  as  the  par- 
ticular part  of  the  one  given  in  this  case  which  we  are  now  consid- 
ering, was  sustained,  and  declared  to  be  in  harmony  with  the  caaeu; 
of  Potter  V.  Chicago^  etc.,  Ry.  Co.,  21  Wis.  372,  and  8.  c,  22  id. 
GI5.  A  similar  conclusion  was  declared  in  Ittinaus  CnUralR.  Cb. 
V.  Weldofiy  52  111.  290,  and  in  the  cases  of  MaUhmos  v.  WameTy  29 
Gratt  570 ;  s.  c,  2C  Am.  Hep.  396,  and  Beuofi  v.  Oreen  Jfevn- 
iain,  etc.y  Co.^  57  Cal.  20,  the  rule  is  carried  still  farther.  The  rub 
rests  on  solid  principle.  The  care,  training  and  education  which  c 
father  can  give  his  children  may  justly  be  regarded  as  increasing 
their  capacity  to  make  their  way  in  the  world,  and  this  capacit7 
surely  may  be  valuable  even  in  a  pecuniary  sense. 

There  remains  for  consideration  the  last  clause  of  the  inBtmciion^ 
which  presents  this  question  :  Is  a  wife  entitled  to  compensatioQ 
for  the  loss  of  the  companionship  of  her  husband  ?  In  OhiOy  dc, 
72.  Co.  Y.  TindaUy  13  Ind.  366,  it  was  held  that  it  was  error  to 
charge  the  jury  that  they  might  take  into  consideration  *^  such  oth^ 
circumstances  as  have  injuriously  affected  the  plaintiff  in  person, 
in  peace  of  mind,  and  in  happiness,"  and  declared  that  only  what 
was  susceptible  of  pecuniary  estimate  could  be  recovered  as  damages. 
The  doctrine  of  the  case  cited  is  approved  in  Pennsylvania  Co.  v. 
Lilly^  73  Ind.  252,  the  court  holding  that  only  pecuniary  loss  can 
bo  considered  in  estimating  damages.  The  rule  which  these  cases 
enforce  is  supported  by  the  very  decided  weight  of  authority. 
Thompson  says:  ''It  has  been  almost  universally  held  that  the 
principle  under  which  damages  are  to  be  assessed  under  these 
statutes  is  that  of  pecuniary  injury,  and  not  as  a  sokUium.  No 
compensation  can  be  given  for  wounded  feelings,  or  the  lossoi: 
comfort  and  companionship  of  a  relative."  2  Thomp.  Neg.  1289. 
The  doctrine  is  stated  in  substantially  the  same  terms  by  other 
writers.  5  South.  L.  Rev.  346 ;  Burke  v.  Corky  10  Cent  L.  J.  48, 
vide  n.,  p.  51.  In  speaking  of  the  meaning  to  be  annexed  to  the 
term  pecuniary  damages,  the  Court  of  Appeals  of  New  York,  ia 
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TiOetf  V.  ffuAfon  River  R.  Co.,  24  N.  Y.  471,  said  :  "  The  word 
pecuniary  was  used  in  distinction  to  those  injuries  to  the  affections 
and  sentiments  which  arise  from  the  death  of  relatives,  and  which, 
though  most  painful  and  grievous  to  be  borne,  cannot  be  measured 
or  recompensed  by  money.  It  excludes  also  those  losses  which 
result  from  the  deprivation  of  the  society  and  companionship  of 
relatives,  which  are  equally  incapable  of  being  defined  by  any 
recognized  measure  of  value."  Commenting  upon  this  case  a  text- 
writer  says  that  this  statement  '^  embodies  the  interpretation  which 
seems  to  have  been  adopted  by  the  courts."  2  Sedg.  Dam.  (7th 
ed.)  535,  n.  The  case  of  Pennsylvania  R.  Co.  v.  Ooodman,  62 
Penn.  St.  329,  is  cited  by  counsel  as  declaring  a  different  doctrine, 
but  we  think  that  case  will  hardly  bear  such  a  construction.  In 
that  case  the  clause  of  the  instruction  upon  which  the  question 
arose  reads  thus  :  ^*  The  law  is,  that  the  damages  for  such  an  in- 
jury are  to  be  a  pecuniary  compensation,  to  be  measured  by  the 
value  of  the  loss  of  service  and  companionship  sustained  by  the 
plaintiff."     The  court  said,  in  commenting  on  this  instruction  : 

*'  But  all  the  judge  said  on  this  point  madie  it  evident  he  did  not 
mean  compensation  by  way  of  solace,  and  could  not  have  been  so 
understood  by  the  jury.  Companionship  was  evidently  used  to  ex- 
press the  relation  of  the  deceased  in  the  character  of  the  service 
she  perform^.  He  merely  meant  to  say  that  the  loss  should  be 
measured  by  the  value  of  her  services  as  a  wife  or  companion." 

It  is  very  evident  from  this  reasoning  that  the  instruction  was 
sustained,  not  because  it  declared  that  damages  might  be  given  as 
a  eoMium^  but  because,  when  properly  construed,  it  affirmed  that 
the  value  of  the  services  as  a  wife  or  companion  was  not  to  be  con- 
sidered in  estimating  the  damages.  Any  other  interpretation  of 
the  decision  would  carry  it  into  plain  conflict  with  many  other  de- 
cisions of  the  same  court.  Pennsylvania  R.  Co.  v.  Kelly^  31  Penn. 
St.  372  ;  Pennsylvania  R,  Co.  v.  Zehe,  33  id.  318  ]  Pennsylvania  R.* 
Co.  V.  Keller,  supra  ;  North  Penn.  R.  Co.  v.  Robinson,  44  Penn.  St 
175.  The  case  of  Beeson  v.  Oreen  Mountain,  etc.,  Co.,  57  Cal.  29, 
can  hardly  be  regarded  as  authority  upon  this  point,  for  the  Cali- 
fornia statute  is  essentialy  different  from  ours,  as  well  as  from  the 
English  statute.  But  if  it  were  in  point,  its  weight  is  much  im- 
paired by  the  fact  that  the  chief  justice  and  two  of  the  associate 
justices  dissented.  By  some  authors  the  case  of  City  of  Atchison 
Y.  Twine,  9  Kans.  350,  is  cited  as  an  authority  in  favor  of  the  propo- 
VoL.  XLVII— 60 
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Bition,  that  the  loss  of  the  wife  of  the  oompanionship  of  the  husband 
is  to  be  considered  as  an  element  in  the  admeasurement  of  damages, 
but  as  the  question  was  neither  discussed  nor  directly  considered 
in  that  case,  we  do  not  think  it  should  be  ranked  as  an  authority 
apon  the  point.  The  adjudged  cases  and  the  text-writers  unite 
in  the  opinion  that  Blake  y.  Midland  Ry.  Co.,  18  Q.  B.  93  (83  Eng. 
Com.  L.  93),  is  the  leading  case  upon  this  subject,  and  that  it  cor- 
rectly expresses  the  law.  In  that  case  it  was  held  to  be  the  duty  of 
the  court  to  direct  the  jury  that  nothing  but  damages  for  a  pecun- 
iary loss  should  be  award^,  and  that  damages  could  not  be  given 
as  a  solatium  to  the  sunriving  relatives.  We  think  that  the  instruc- 
tion given  in  the  present  case  vidates  the  rule  declared  by  these 
authorities. 

If  we  could  say,  as  was  said  in  the  Pennsylvania  case,  that  the 
clause  referring  to  the  wife's  loss  of  her  husband's  companionship  ' 
meant  and  was  used  simply  to  express  *^  the  relation  of  the  deceased 
in  the  character  of  the  service "  he  performed,  then  possibly  we 
might  be  able  to  sustain  the  instruction  ;  but  the  whole  frame  and 
tenor  of  the  instruction  forbid  such  a  result.  It  cannot  be  doubted 
that  the  language  employed  conveys  the  meaning  that  the  loss  of 
oompanionship  is,  in  and  of  itself,  an  element  to  be  considered  in 

computing  damages. 

Judgment 


AKDBBSOK  v.    HUBBLI. 

(M  Ind.  070.) 
f* 

Btioppel'""  Standing  iy. 

Plaintiff  aued  defendant  for  damagea  for  Hooding  his  land  bj  a  dam  laiaed  to 
an  unlawful  height.  Defendant  answered  that  tiie  dam  was  of  the  same 
height  as  when  he  parchaaed  the  premiseB ;  that  he  was  a  stranger  and 
knew  nothing  of  the  lawful  height  of  the  dam,  bat  that  the  plaintiff  knew 
it ;  tliat  he  made  inquiries  of  other  residents  in  the  neighborhood  before  pur- 
chasing,  and  with  a  riew  to  the  parchase,  and  wasassared  by  them  that  the 
dam  was  of  lawfal  height ;  tliat  plaintiff  knew  of  sach  inqairies  and  in- 
formation  before  the  purchase  and  did  not  notify  him  to  the  contrary.  SM, 
tliat  these  facts  would  have  constituted  an  estoppel  if  it  had  been  alleged 
that  the  purchase  monej  or  anjr  part  of  it  had  been  paid.     {See  note,  p,  401.) 
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ACTION  of  damages  for  flooding  land.     The  opinion  states  the 
case.     The  plaintiff  had  judgment  below. 

J.  H.  Baker  and  J,  A,  S.  MUcheU,  for  appellants. 

./.  D.  FerraXly  R.  M*  Johruon  and  E.  0.  Hwrty  for  appellee. 

EixiOTT,  J.  It  is  alleged  in  the  first  paragraph  of  the  appellee's 
complaint,  that  the  appellant,  without  right,  increased  the  height 
of  a  dam  across  the  Elkhart  river,  and  thereby  flooded  her  land. 
In  the  second  paragraph  a  like  allegation  is  made,  and  it  is  also 
charged  that  the  land  of  the  appellee  was  rendered  useless,  and 
that  the  stagnant  water  caused  an  injury  to  the  public  health  and 
comfort.  It  is  not  necessary  to  give  a  more  extended  synopsis  of 
the  complaint  as  no  question  is  made  upon  it. 

We  think  the  third  paragraph  of  the  answer  did  not  set  forth 
any  facts  ]iot  admissible  under  other  paragraphs  of  the  answer 
which  were  left  standing,  and  consequently  that  there  was  no 
available  error  in  sustaining  the  demurrer. 

The  fifth  paragraph  of'  the  answer  of  the  appellant  Scott  is, 
omitting  the  formal  parts,  as  follows:  ''That  said  plaintiff  had 
full  knowledge  of  the  height  of  said  dam  and  of  the  manner  and 
extent  to  which  the  said  dam  set  the  water  back  on  her  land ;  that 
in  the  year  1879,  the  defendant,  desiring  to  purchase  said  miU, 
made  inquiries  concerning  the  dam  and  the  right  of  the  then  owners 
to  maintain  said  dam  at  the  height  at  which.it  was  then  erected, 
which  was  the  same  height  which  said  dam  now  is ;  that  this  de- 
fendant was  a  stranger  in  the  locality  of  said  mill  and  resided  in 
the  State  of  Michigan,  which  plaintiff  well  knew  ;  that  defendant 
was  ignorant  concerning  the  rights  of  the  then  owners  of  said  mill 
and  was  seeking  for  information  upon  which  to  act  in  the  purchase 
of  said  mill,  as  the  plaintiff  well  knew ;  that  he  was  informed  be- 
fore he  purchased,  that  the  said  dam  as  then  constructed  was  at  the 
same  height  at  which  it  has  stood  for  more  than  twenty  years,  and 
that  the  owners  of  the  mill  had  the  lawful  right  against  the  plaintiff 
and  all  others,  to  maintain  said  dam  at  its  then  height ;  that  plaintiff 
knew  that  he  was  about  to  purchase  said  mill  and  dam  and  knew 
that  he  was  inquiring  concerning  the  right  of  the  owners  to  main- 
tain the  dam  at  the  height  it  then  was,  and  knew  that  he  had  been 
informed  that  the  dam  was  at  the  height  at  which  the  then  owners 
had  the  lawful  right  to  maintain  it,  and  no  more,  and  knew  that 
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tlie  defendant  was  ignorant  of  the  trath  in  the  matter  of  the  height 
of  the  dam,  and  that  he  was  inquiring  for  the  purpose  of  purchasing 
and  was  about  to  purchase,  relying  on  the  information  above  set 
out,  which  he  had  received  concerning  the  rights  of  the  owners  of 
the  mill  to  maintain  said  dam  at  its  then  height,  and  yet  she  stood 
by  well  knowing  of  said  facts,  and  permitted  the  defendant  to  par- 
chase  said  mill  for  the  sum  of  $8,000,  without  in  any  manner  dis- 
closing to  the  defendant  that  said  dam  raised  the  water  on  her  land 
to  any  greater  height  than  the  old  dam  did." 

If  this  answer  pleads  facts  constituting  an  estoppel  there  must 
be  a  reversal. 

The  term  ''  standing  by,"  so  often  used  in  the  books  and  re- 
ports in  discussing  cases  of  estoppel,  does  not  miean  actual  pres- 
ence or  actual  participation  in  the  transaction,  but  it  means  silence 
where  there  is  knowledge  and  a  duty  to  make  a  disclosure.  In  Oai- 
ling  V.  Rodman^  6  Ind.  289,  it  was  held  that  the  phrase  ''standing 
by "  does  not  import  an  actual  presence,  but  implies  knowledge 
under  such  circumstances  as  renders  it  the  duty  of  the  possessor  to 
communicate  it  The  cases  of  BUite  v.  Holhwajfy  8  Blackf.  45 ; 
mis  V.  Diddy,  1  Ind.  561;  CkUhenoood  v.  Waison,  65  id.  576,  and 
other  cases,  approve  this  definition.  In  Bichardaon  v.  Ckiekering, 
41  N.  H.  380,  the  definition  is  accepted  as  the  correct  one,  and  the 
doctrine  of  OaUing  v.  Rodman,  supra,  expressly  approved. 

Knowledge  is  essential  on  the  part  of  the  person  sought  to  be  es- 
topped. Where  a  party  is  ignorant  of  his  rights,  and  is  free  from 
actual  fraud  or  culpable  negligence,  silence  will  not  estop  him,  al- 
though he  may  have  knowledge  of  what  another  is  about  to  do. 
Bobbins  v.  Mages,  76  Ind.  381 ;  Lash  v.  Bendsll,  72  id.  475  ;  Hud- 
son V.  Densmore,  68  id.  391 ;  Stewart  v.  Hartman,  46  id.  331 ; 
Orssnsburg,  etc.,  T.  P.  Oo.  v.  Sidmer,  40  id.  424 ;  Flstehsr  v* 
Holmes,  25  id.  458. 

If  the  person  about  to  act  has  knowledge,  then  there  can  be  no 
estoppel  in  pais.  Bobbins  v.  Magee,  supra  ;  Oole  v.  Lafoniaine,  84 
Ind.  446. 

In  the  answer  before  us  there  is  shown  knowledge  on  the  one 
part  and  ignorance  on  the  other,  and  in  these  particulars  the  plead- 
ing is  undoubtedly  good.  It  is  not  proper  to  plead  evidence,  and 
in  the  particular  named  the  answer  could  not  well  have  been  more 
specific  without  violating  this  rule  of  pleading. 

Although  the  appellant  may  have  been  ignorant  and  the  appellee 
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fully  informed,  still,  if  she  was  nnder  no  duty  to  disclose  her 
rights,  then  there  is  no  estoppel.  The  question  therefore  which 
next  presents  itself  is  whether  there  rested  on  the  appellee  a  duty 
to  make  known  her  rights. 

The  right  to  maintain  a  dam  at  a  given  height  is  an  incorporeal 
hereditament,  and  may,  and  usually  does,  form  a  yery  mate- 
rial part  of  the  mill  property.  Scheible  y.  Slagle,  89  Ind.  323.  The 
appellee  knew,  in  legal  contemplation  at  least,  that  the  easement 
of  flooding  la^nds  lying  on  the  stream  aboye  the  dam  depended  for 
its  extent  upon  the  height  of  the  dam,  and  that  this  easement 
formed  an  important  and  yaluable  part  of  the  property.  This  be- 
ing true,  it  follows  that  the  appellee  knew  that  the  appellant  was 
about  to  buy  property,  the  value  of  which  depended  in  a  great  meas- 
ure upon  the  right  to  enjoy  the  easement  of  flooding  her  lands. 

Knowing  all  these  facts,  as  the  plea  ayers  she  did,  the  appellee 
was,  as  against  the  appellant,  who  was  ignorant  that  the  rights  of 
the  mill  owners  were  other  than  the  appearance  of  the  dam  indi- 
cated, bound  to  know  how  far  her  own  legal  rights  were  affected, 
and  she  cannot  be  heard  to  ayer  ignorance  ou  this  point.  One  who 
has  full  and  complete  knowledge  of  all  the  facts,  cannot,  as  against 
an  innocent  third  person,  afterward  assert  that  he  was  ignorant  of 
the  extent  of  the  legal  rights  which  arose  out  of  the  facts.  Where 
there  is  full  knowledge  of  the  facts,  a  person  who  acts  in  good  faith 
on  the  facts,  as  they  are  known,  cannot  be  deprived  of  his  rights 
upon  the  ground  that  there  was  ignorance  of  the  full  extent  of 
those  legal  rights.  It  is  knowledge  of  the  facts  that  controls  in 
such  cases,  for  where  there  is  full  and  complete  knowledge  of  the 
facts  on  the  one  side,  and  honesty  and  lack  of  knowledge  on 
the  other,  there  may  be  an  estoppel,  although  one  of  the  parties  may 
have  misconceived  his  legal  rights.     Barnes  v.  McKay,  7  Ind.  301. 

We  have  shown  that  the  right  to  maintain  the  dam  at  a  giyen 
height  was  a  valuable  property  right,  and  that  where  there  is  full 
knowledge  of  all  the  facts  there  may  be  an  estoppel,  although  there 
may  be  a  mistake  as  to  the  law,  and  we  inquire  whether  the  appel- 
lee had,  under  the  facts  pleaded,  a  right  **  in  equity  and  good  con- 
science ''  to  be  silent.  In  the  American  notes  to  the  DtAchess  of 
Kingston  case,  2  Smith  Lead.  Gas.  (7  Am.  ed.)  737,  it  is  said : 
**  It  has,  in  like  manner,  been  long  and  well  established  in  equity, 
and  is  now  held  in  most  courts  of  law,  that  every  one  who  encourages, 
or  stands  by  and  sanctions  the  acquisition  of  land  by  another,  will 
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not  only  be  estopped  from  iuyalidating  the  interest  thus  aoqnired, 
by  the  subsequent  assertion  of  any  title  which  he  held  with  full 
knowledge  at  the  time,  but  may  be  compelled  to  execute  a  conyey- 
ance  to  the  purchaser."  In  our  own  case  of  Fletcher  y.  Holmee, 
supra,  the  rule  is  more  broadly  stated/  but  not  more  broadly  than 
the  authorities  warrant.  The  language  .of  the  court  in  that  case 
was  this  :  '^  A  mere  failure  to  giye  notice  of  a  right,  where  another, 
without  knowledge  of  the  facts,  is  inyesting  his  money,  and  where 
it  may  be  fairly  concluded  that  he  would  not  do  so  if  informed  of 
the  facts,  will  generally  preclude  a  subsequent  setting  up  of  the 
claim  thus  concealed. "  The  opinion  in  Junction  IL  Co.  y.  Harpold^ 
19  Ind.  347,  quotes  with  approyal  the  following  :  '^  If  a  man,  hay- 
ing title  to  an  estate,  which  is  offered  for  sale,  stands  by  and  en- 
courages the  sale,  or  does  not  forbid  it,  and  thereby  another  person 
is  induced  to  purchase  the  estate,  under  the  supposition  that  the 
title  is  good,  the  former,  so  standing  by,  and  being  silent,  shall  be 
bound  by  the  sale ;  and  neither  he,  nor  his  priyies,  shall  be  allowed 
to  dispute  the  purchase."  1  Story  Eq.,  g  185.  It  was  said  in  Oregg 
y.  Von  Phuly  1  Wall.  274,  that  ''no  one  is  permitted  to  keep  silent 
when  he  should  speak,  and  thereby  mislead  another  to  his  injury. 
If  one  has  a  claim  against  an  estate  and  does  not  disclose  it,  but 
stands  by  and  suffers  the  estate  to  be  sold  and  improyed,  with  knowl- 
edge that  the  title  has  been  mistaken,  he  will  not  be  allowed  after^ 
ward  to  assert  his  claim  against  the  purchaser."  There  are  many 
cases  sustaining  this  general  doctrine,  among  them :  Morgan  y. 
Railroad  Co.,  96  U.S.  716  ;  Breeding  v.  Stamper,  18  B.  Monr.  175 ; 
Hill  y.  Epley,  31  Penn.  St.  334  ;  Thompson  y.  Sanborn,  11  N.  H. 
201 ;  Wendell  y.  Van  Rensselaer ,  1  Johns.  Ch.  344 ;  Parkhurst  y. 
Van  Cortland,  14  Johns.  15  ;  7  Am.  Dec.  427 ;  Buckingham  y. 
Smith,  10  Ohio,  288  ;  Oregg  y.  Wells,  10  Ad.  &  E.  90.  In  the  case 
last  cited  it  was  said  :  ''A  party  who  negligently  or  culpably  stands 
by  and  allows  another  to  contract  on  the  faith  and  understanding 
of  a  fact  which  he  can  contradict  cannot  afterward  dispute  that 
fact  in  an  action  against  the  person  whom  he  has  himself  assisted 
in  deceiying."  We  think  that  the  facts  stated  in  the  answer  show 
that  the  appellee  was  in  equity  and  good  conscience  bound  to  make 
known  her  claim  as  against  one  occupying  the  position  of  a  bona 
fide  purchaser.  She  knew  that  the  appellant  was  making  inquiries 
with  a  yiew  to  purchasing  the  property  ;  she  knew  what  the  appear- 
ance and  situation  of  the  property  indicated  as  to  the  right  to 
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maintain  the  dam ;  she  knew  also  what  his  purpose  was  in  making 
Bach  inquiries  and  all  the  facts  on  which  her  own  legal  rights  were 
founded  ;  she  had  information  that  he  had  been  told  that  the  mill 
owners  had  a  right  to  maintain  the  dam  at  the  height  at  which  it 
then  was,  and  that  he  was  about  to  purchase  the  property  relpng 
on  that  information.  If  she  misled  the  appellant  by  her  silence^ 
then  she  should  be  held  estopped  in  the  event  that  it  is  made  to 
appear  that  he  paid  yalue  for  the  property. 

It  is  not  necessary  in  order  to  the  existence  of  an  equitable  estop- 
pel that  there  should  exist  a  design  to  deceive  or  defraud.  The 
person  against  whom  the  estoppel  is  asserted  must,  by  his  silence  or 
his  representations,  have  created  a  belief  of  the  existence  of  a  state 
of  facts  which  it  would  be  unconscionable  to  deny ;  but  it  is  not 
essential  that  he  should  have  been  guilty  of  positive  fraud  in  his 
previous  conduct.  The  cases  upon  this  subject  were  thoroughly  re- 
viewed in  Oontinenial  Nat  Bank  v.  IfeU.  Bank,  50  N.  Y.  575,  and  it 
was  aflBrmed  that  there  need  not  be  a  purpose  or  intent  to  deceive  or 
defraud.  In  Bair  v.  Wait,  69  K.  Y.  113,  it  was  said  :  "It  is  not 
necessary  to  an  equitable  estoppel  that  the  parties  should  design 
to  mislead."  A  very  strong  opinion  is  that  in  Stevens  v.  Dennett, 
51  N.  H.  324,  where  it  is  said :  ^^  Thus  negligence  becomes  con- 
structive fraud,  —  although  strictly  speaking,  the  actual  intention 
to  mislead  or  deceive  may  be  wanting,  and  the  party  may  be  inno- 
cent, if  innocence  and  gross  negligence  may  be  deemed  compatible." 
We  have  in  our  reports  many  cases  illustrating  this  principle,  thus  : 
If  a  maker  of  a  non-commercial  promissory  note  represents,  to  one 
about  to  buy  it,  that  it  is  valid,  and  that  there  is  no  defense  to  it, 
and  the  purchase  is  made  on  the  faith  of  this  representation,  an 
estoppel  arises  against  the  maker.  Roee  y.  Teeple,  16  Ind.  37 ; 
Roee  V.  Hurley,  39  id.  77 ;  Vaughn  v.  Ferrall,  57  id.  182.  So 
where  land  is  improperly  sold  by  a  guardian  or  administrator,  and 
the  heirs  accept  the  purchase-money,  they  are  estopped  afterward  to 
question  the  purchaser's  title.  Morris  v.  Stewart,  14  Ind.  334 ; 
Test  V.  Larsh,  76  id.  452,  vide  p.  462.  Again,  if  a  mother  approve 
a  deed  executed  by  her  infant  child,  she  is  estopped  to  claim  as 
heir,  after  the  child's  death,  on  the  ground  that  the  child  was  not 
of  age.  Johnson  v.  Rockwell,  12  Ind.  76  ;  Wiseman  v.  Macy,  20  id. 
239.  It  would  overturn  all  these  cases,  and  many  more,  to  hold 
that  there  is  no  estoppel  without  a  design  to  defraud,  because  in 
none  of  them  was  such  an  element  present.     There  must  be  such 
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conduct  on  the  part  of  the  person  against  whom  the  estop]>el  is 
alleged  as  would  make  it  fraud  for  him  to  gainsay  what  he  had 
expressly  admitted  hy  his  words,  or  tacitly  confessed  hy  hiB  silence ; 
but  there  need  not  be  in  the  precedent  acts  actual  fraud  or  evil 
design.  All  that  is  meant  in  the  expression  that  an  estoppel  must 
possess  an  element  of  fraud,  is  that  the  case  must  be  one  in  which 
the  circumstances  and  conduct  would  render  it  a  fraud  for  the  party 
to  deny  what  he  had  preyiously  induced  or  suffered  another  to 
believe  and  take  action  upon.  As  said  in  Flelclier  v.  HohneSy  supra, 
'*  The  door  is  shut  against  asserting  a  right  when  that  would  result 
in  doing  an  injury,  by  the  party  asserting  it,  to  some  other  person, 
or  when,  *  in  good  conscience  and  honest  dealing,  he  ought  not  to 
be  permitted  to  gainsay '  his  preyious  conduct."  The  element  of 
fraud  appears  when  the  effort  is  made  to  gainsay  or  deny  the  pre- 
yious conduct.  This  is  sufficient  to  work  an  estoppel  and  bring  in 
the  element  of  moral  wrong,  and  there  need  be  no  precedent  cor- 
rupt motiye  or  evil  design.  If  the  effort  to  deny  ought  not  in  good 
conscience  to  be  successful,  then  emerges  the  moral  wrong,  which 
the  courts  denominate  fraud. 

It  is  essential  to  the  validity  of  an  equitable  estoppel  that  the 
person  who  affirms  it  to  exist  should  show  that  he  had  acted  upon 
the  conduct  of  the  other  party,  and  on  the  faith  of  that  conduct, 
and  influenced  by  it,  had  parted  with  some  thing  or  some  right  of 
value.  It  is  quite  clear  tlmt  one  who  has  not  parted  with  value,  or 
who  has  not  placed  himself  in  a  position  where  he  would  suffer  loss, 
can  have  no  just  reason  to  conclude  his  adversary  from  averring 
the  truth.  The  answer  before  us  shows  that  the  appellant  purchased 
the  mill  property  for  $8,000,  but  it  is  not  averred  that  any  part  of 
this  sum  has  been  paid. 

A  settled  rule  of  pleading  is  that  estoppels  must  be  specially 
pleaded  and  pleaded  with  great  particularity  and  precision,  leaving 
nothing  to  intendment.  This  rule  proceeds  upon  the  theory  that 
as  an  estoppel  concludes  a  party  from  asserting  the  truth,  all  things 
essential  to  give  the  right  to  shut  out  the  truth  should  affirmatively 
appear.  Sims  v.  Oity  of  Frankfort,  79  Ind.  446  ;  Bobbins  v.  Mages, 
76  id.  381 ;  Lash  v.  RendsU;  72  id.  475  ;  Woody.  Osiram,  29  id.  177. 

Testing  the  answer  by  the  rule  of  pleading  we  have  just  stated  it 
falls.  We  cannot  presume  that  the  purchase-money  was  paid,  and 
unless  it  was  paid,  the  appellant  cannot  be  deemed  to  have  parted 
with  any  thing  of  value  on  the  faith  of  the  appellee's  conduct. 
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This  defect  goes  deeper  than  the  mere  qaestion  oi  damages.  In 
order  that  the  estoppel  can  avail  the  appellant,  it  must  appear  that 
he  stands  as  a  bona  fide  purchaser,  and  this  favored  position  cannot 
be  granted  him/  because  it  does  not  appear  that  he  had  paid  the 
purchase-money.  2  Pom.  Eq.,  §  750.  In  Lewis  y.  Phillips,  17  Ind. 
108,  the  court  quoted,  with  approval,  the  following  :  **  Notice  be- 
fore actual  payment  of  all  the  money,  although  it  be  secured,  and 
the  conveyance  actually  executed,  or  before  the  execution  of  the 
oonveyance,  notwithstanding  the  money  be  paid,  is  equivalent  to 
notice  before  the  contract.''  This  doctrine  was  held  in  the  early 
cases  of  Gattion  v.  McCaslin,  1  Blackf .  91 ;  12  Am.  Dec.  208,  and 
Dugan  v.  Fattier,  3  Blackf.  245  ;  25  Am.  Dec.  105,  and  in  the  later 
cases  of  Rhodes  v.  Oreen,  36  Ind.  7,  and  Burton  v.  Reagan,  75  id. 
77.  A  donate  purchaser  is  one  who  has  actually  paid  the  purchase- 
money  ;  this  the  appellant  has  not  done,  and  he  is  therefore  not  in 
a  situation  to  deprive  appellee  of  her  prior  rights. 

[Omitting  minor  matters.] 

JudgmmU  affirmed. 

Petition  for  rehearing  oyerruled. 


Hove  wt  Tarn  BsroBm.  ^See 46A1Q.  Bepw  48T.  In  Vide  ▼.  Judton,  SUN.  T. 9, it 
Md  ttuU  tp  miftaiii  ao  eetoppet  beduneof  omlidpn  to  speak,  tbece  must  be  both  tbe 
ipeeifle  oppoitonltj  and  the  apparent  dotj.  to.  speak;  tbe  piarty  nalBftaiiiiiic  denoe 
mast  have  koown  that  acmie  one  was  relying  thereon,  and  was  either  acting  or  about  to  act 
as  be  would  not  bare  done  had  the  truth  been  told. 

FZBCB,  J.,  said:  *The  doctrine  Is  broadly  stated  that  although  the  dischaige  was  a 
ftmod  upon  Vlele;  was  perpetrated  by  other  persons,  without  his  previous  knowledge  or 
pafftkipatlon ;  the  record  cleared  not  by  him  or  with  his  consent;  he  having  done  or 
omitted  no  act  up  to  the  moment  of  the  dlscharfte;  was  neTertheless  estopped,  because 
having  learned  the  state  of  the  record,  he  did  not,  within  a  reasonable  time,  either  en- 
force his  mortgsge  by  foreclosure,  or  bring  an  action  to  reinstate  it  upon  the  record.  That 
Is,  a  man  may  be  estopped  for  not  beginning  a  lawsuit.  We  cannot  assent  to  this  doc- 
trine, unless  the  authorities  are  decisive  In  that  direction .  The  case  of  CotUUo  v.  Meade 
(8B  How.  Pr.  866)  iqppears  to  sustain  the  position.  The  discharge  of  the  mortgage  was  In 
fiaci  a  forgery  by  which  the  record  had  been  cleared.  A  subsequent  incumbrance  had 
been  recorded,  and  because  the  prior  mortgage  neglected  to  reinstate  the  record,  he  was 
held  to  be  estopped  from  enforcing  his  own  security.  The  only  authority  upon  which  the 
deciaion  was  rested  appears  to  have  been  Cortiith  v.  AMngton  (4  Huiist.  A  Norm.  660). 
In  that  case  the  rule  is  stated  that  If  any  person,  by  a  course  of  conduct,  or  by  actual 
imiirisslniis.  so  conducts  himself  that  another  may  reasonably  infer  the  existence  of  an 
agreement,  or  license,  whether  the  party  intends  he  shall  do  so  or  not,  the  person  so  con- 
ducting wm  not  be  permitted  to  gainsay  the  inference.  The  statement  Is  well  enough  in 
Its  application  to  the  fScts  of  that  case.  Gover,  a  superintendent  of  defendant,  had  got 
paper  of  Cornish  which  the  latter  chaiged  to  defendant,  although,  as  matter  of  fact,  tbe 
porchaee  was  really  for  Gover.  G6mish  sent  to  defendant  an  Invoice  of  sales  on  which 
defendant  appeared  as  purchaser.  He  received  it  without  any  objection  communicated 
to  Cornish,  and,  so  far  as  the  latter  was  concerned,  kept  silenco.  The  delivery  of  paper 
eontlnoed,  and  finally,  on  a  refusal  of  payment,  the  action  was  brought,  and  it  was  held 
that  defendant  was  estopped  ftom  denying  his  liability.  The  case  was  rightly  decided, 
but  It  rests  upon  the  distinct  fact  that  the  situation  originated  a  duty  which  the  defendant 
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ow«d  to  the  plaintiff  And  of  wtaldi  he  had  actiudkiiowl0dc«>  AH  the  other  cases  dted  on 
the  aigumenthaTe  the  same  dlatinotlTe  feature.  HbmT.  Gol6,61N.  H.  tNi  s.  a,  12  Am. 
Rep.  Ill;  SUvetu  t.  Dennett,  61 N.  H.  «M;  Qregg  T.Fon  l^til.  1  Wall.  990 ;  Bm  ▼.  Bpiey, 
31  Feiin.8t.  Zai;Ckapman  ▼.  Chapman,  (0  id.  SU;  PUkaird  ▼.  Setnm,  6  Ad.  A  El.  40;  Orenr 
▼•fTdJv,  10  Id.  00;  JTfoen  ▼.  JBelknap,  t  Johns.  STS.  These  oases,  and  thoseof  similar ohar- 
scter,  have  been  raoently  revlewecl  In  this  oociit  anddo  not  need  a  detailed  ezamlnatloo. 
In  all  of  them  the  silence  operated  as  a  fraud  and  aetnallj  Itself  misled.  In  all  there  was 
both  the  speelflc  opportunltj  and  apparent  dntj  to  speak.  And  in  aD  the  paitj  mala- 
taining  silence  knew  that  some  one  was  reljrins  upon  that  sHenoe,  and  either  acting  or 
about  to  act  as  he  would  not  ha^e  done  had  the  truth  been  told .  These  elements  are  es- 
sential to  create  a  duty  to  iqwak.  We  do  not  find  them  in  the  case  at  bar.  The  reoorda 
which  showed  the  discharge  showed  aleo  Its  InTaUdltj.  The  facts  were  aU  there,  and 
needed  onlj  reasonable  care  to  insure  their  dlsooveiy.  A  proper  search  canted  throqgfa 
the  indices  of  the  records  would  have  disclosed  the  aselgnmentto  Yiele  and  the  invalid- 
ity of  Vaughn's  discharge.  The  danger  lay  In  an  .inaccurate  and  incomplete  search. 
Against  that  possibility  the  plaintiff  was  not  bound  to  provide.  Nobody  relied  on  his 
sllenes  or  was  misled  by  it.  Judson  wss  misled  by  the  state  of  a  part  of  the  record,  not 
by  Tide's  silence.  He  did  not  rely  upon  that,  because  he  did  not  even  know  that  Tiele 
knew  of  the  dischacge.  Indeed,  for  anght  that  appears,  he  did  not  know  that  there  wss 
such  a  man  as  VIele,  much  less  that  he  was  silent  when  he  ought  to  have  spcdcen,  and  so 
was  Justifying  an  inference.  How  can  it  be  fsirly  said  that  YIele's  silence  opersted  ss  a 
f^aud?  It  does  not  appear  that  he  knew  or  suspected  that  a  second  mortgsge  was  given, 
or  even  that  there  was  such  a  man  as  Judson.  The  latter  drew  no  Inference  ftom  Ylels^ 
conduct,  for  he  neither  knew  him  nor  his  oonduet.  The  Infersnoe  he  drew  was  whoQy 
from  the  acts  of  other  persons.  Arewenotlndangerof  going  so  fhras  to  ssy  that  if  a 
man  patiently  and  silently  bears  a  wrong,  he  ehall  be  eetopped  from  saying  that  it  is  a 
wrong?  Suppose  one's  name  Is  foiged  to  a  note,  and  he  learns  the  fsct  that  sudi  a  paper 
Is  afloat.  Of  course  be  undentands  thai  somebody  msy  be  deoelved  and  Injured  1^  it. 
Must  he  bring  an  action  against  the  foiger,  or  prosecute  him  criminally  within  a  reason- 
able  time,  at  the  peril  of  being  estopped  firom  proving  the  note  a  forgery  wlwn  Its  ooDeo- 
tlon  is  sought  to  be  enfotoedr  Bnonghhasbeenaaldtolndieatethegiouiid  ot  our  opia- 
km  that  no  equitable  estoppel  SBdsted  hi  this  < 
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(79  Ala.  in.) 

li  ftB  a«lkm  against  a  zallroad  oompanjr  to  raoorer  dunagea  for  paiaottal  ia* 
Jariaa  anatained  I17  a  paaaengar  by  an  acdde&t,  eTidanoe  of  tha  dadaratioiia 
of  tha  condaetor  and  englaaor,  "  a  few  minatea  **  after  the  aeddant,  aa  to 
tha  elmmatanoea,  ia  inadmlMrible  agalnat  the  defendant.* 

ACTION  for  personal  injuries  by  negligence.  The  opinion  atatei 
the  point.     The  plaintiff  had  judgment  below. 


tee  S  D(M$,  for  appellant 

Dunlap  dk  Doricky  oontra. 

SoxsBYiLLB,  J.  [Omitting  other  points.]  The  objection  inter^ 
posed  to  the  testimony  of  the  witness  Allison  should  have  been 
sustained.  This  witness  was  permitted  to  testify  to  the  jury,  that 
^afew  minutes  after  the  plaintiff  had  been  hurt,  the  conductor 
asked  the  engineer,  why  he  did  not  respond  to  the  bell-call ;  and 

*8m WWMe  T.  v.  r.Ofnt.  6(c,  J?.  Oin,  an^Uy  4i ;  Homan  ▼.  Boyot^  Neb.  Bop.  Ct^  M ay«  lai 
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the  engineer  answered,  that  he  did  respond  to  all  the  bell-call  he 
heard."  To  the  admission  of  this  evidence  the  defendant  duly 
excepted. 

The  rule  is  well  established,  that  it  is  not  within  the  scope  of  an 
agent's  aathoritj  to  bind  his  principal  by  admissions  having  refer- 
ence to  by-gone  transactions.  The  only  ground  upon  which  the 
admissibility  of  an  agent's  declarations  can  be  justified,  is  that  they 
must  have  been  made  while  in  the  discharge  of  his  dutied  as  agent, 
and  be  so  closely  connected  with  the  main  transaction  in  issue  as  to 
constitute  a  part  of  the  res  gestm.  MohiU  dt  Moni.  R.  Co.  v.  Aih- 
craft,  48  Ala.  15  ;  Tanwr's  Eafr  v.  L.  di  K  R.  Co.,  60  id.  621 ; 
Robinson  y.  FUchburg  dt  W.  R.  Co.,  7  Gray,  92 ;  Baldwin  y.  Ashhg^ 
54  Ala.  82 ;  1  Brick.  Dig.  63,  §§  160-162. 

It  is  difficult,  if  not  impossible,  accurately  to  define  the  principle 
of  res  gestm,  as  it  is  often  called.  It  is  commonly  said  to  have  refer- 
ence to  such  circumstances  and  declarations  as  are  contemporaneous 
with  the  main  fact  under  consideration,  and  so  closely  connected 
with  it  as  to  illustrate  its  character.  1  Oreenl.  Ey.,  §  108.  What 
lapse  of  time  is  embraced  in  the  word  *^  contemporaneous,"  is  often 
a  question  of  difficulty.  Perfect  coincidence  of  time  between  the 
declaration  and  the  main  fact  is  not  of  course  required.  It  is 
enough  that  the  two  are  substantially  contemporaneous ;  they  need 
not  be  literally  so.  The  declarations  must  however  be  so  proximate 
in  point  of  time  as  to  grow  out  of,  elucidate  and  explain  the  char- 
acter and  quality  of  the  main  fact,  and  must  be  so  closely  connected 
with  it  as  virtually  to  constitute  but  one  entire  transaction,  and  to 
receive  support  and  credit  from  the  principal  act  sought  to  be  thus 
elucidated  and  explained.  The  evidence  offered  must  not  have  the 
car-marks  of  a  device,  or  afterthought,  nor  be  merely  narrative  of 
a  transaction  which  is  really  and  substantially  past.  Thomp.  Car. 
557,  558  ;  Oandy  v.  Humphries,  35  Ala.  617  ;  Henderson  v.  State, 
70  id.  23  ;  Enos  v.  Tuttle,  3  Conn.  250  ;  Scaggs  v.  State,  8  Sm.  & 
M.  722 ;  Com.  v.  Hackett,  2  Allen,  136 ;  Luiy  v.  Hudson  R.  R.  Co., 
17  N.  Y.  131 ;  Ewell's  (Evans)  Agency,  219-220 ;  MeDermott  v. 
Hannibal,  etc.,  R.  Co.,  73  Mo.  516  ;  a.  c,  39  Am.  Bep.  526. 

In  Thompson  v.  Travanton,  Skinner,  402,  it  was  ruled,  ^  that 
what  the  wife  said  immediately  upon  the  hurt  received,  and  before 
she  had  time  to  devise  or  contrive  any  thing  for  her  own  advantage,*^ 
might  be  given  in  evidence  under  this  principle.  In  Lnby  v.  Hudson 
R.  R.  Co.,  17  N.  Y.  131,  supra,  the  declarations  of  the  driver  of 
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a  street-car,  made  after  an  accident  had  oocurred  and  the  car  had 
been  stopped,  but  before  he  had  left  it,  to  the  effect  that  he  could 
not  stop  the  car  becanse  the  brakes  were  out  of  order,  were  ruled 
to  be  mere  hearsay  and  inadmissible. 

In  Adams  y.  Hannibaly  etc.,  R.  Co.,  74  Mo.  553 ;  s.  o.,  41  Am. 
Bep.  333,  the  court,  for  a  like  reason,  excluded  the  declarations  of 
the  engineer  and  fireman  of  the  train,  made  immediately  after  the 
deceased  was  stnick  and  the  train  was  stopped,  showing  that  the 
accident  was  occasioned  by  the  negligence  of  the  engineer.  The 
case  is  clearly  analogous  to  the  present  one,  and  the  views  of  the 
court,  after  a  clear  and  instructiye  review  of  the  cases,  fully  accord 
with  the  conclusion  reached  by  us,  and  the  reason  upon  which  that 
conclusion  is  based.  Our  conclusion  is,  that  the  declarations  of  the 
conductor  and  engineer  cannot,  under  a  proper  application  of  this 
principle,  be  regarded  as  a  part  of  the  res  gesta  of  the  accident 
resulting  in  the  injury  to  plaintiff.  The  time  —  ''a  few  minutes ** 
—  does  not  appear  to  be  so  proximate  to  the  main  transaction,  nor 
are  the  declarations  made  otherwise  so  closely  connected  with  it,  as 
an  elucidating  circumstance,  as  justly  to  authorize  the  conclusion 
that  they  are  not  merely  narrative  of  a  past  occurrence,  which  at 
the  moment  was  finished  and  complete.  Thomp.  Car.  557-8 ;  Packet 
Co.  V.  CUmgh,  20 Wall.  528, 540 ;  Morse  v.  C.  R.  Railroad  Oo.^  6  Gray, 
450  ;  Michigan,  eicy  R.  Co.  v.  Carrow,  73  111.  348 ;  1  Brick.  Dig. 
843,  §g  553-555  ;  Oandg  v.  Humphries,  35  Ala.  617. 

The  judgment  of  the  Oircuit  Oourt  is  reversed,  and  the  cauBo 

remanded. 

Reversed  and  remanded. 


Oatlb'8  Ajdxikisiratob  y.  Johvsov. 

(nAla.SM.) 
Limitations — openaee&unt — phjfsieian's  demand  —  hurial  eoBpenses. 


A  phjrsiciaa's  demand  for  aervioes  rendered  to  a  decedent  Is  an  open  aeooimt 
within  the  statate  of  limitations,  where  the  value  of  the  services  was  not 
agreed  on,  but  not  so  of  the  burial  expenses  paid  by  his  relatives .  (See 
note,  p.  408.) 
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APPEAL  from  Probate  Court ;  proceedings  to  subject  land  to 
payment  of  debts.     The  opinion  states  the  case. 

W.  It.  IMson,  for  appellant. 

BaiUrMd  (6  Tfmng^  contra. 

BniCKELLy  G.  J.  [Omitting  minor  matters.]  The  material 
point  of  controversy  between  the  parties  is  whether  the  claims 
proyed  to  exist  against  the  intestate  are  open  accounts  within 
the  bar  of  the  statute  of  limitations  of  three  years.  The  charac- 
ter or  description  of  account  which  comes  within  the  meaning  of 
the  term  open  account,  employed  in  the  statute,  has  been  frequently 
determined.  Whether  the  account  consists  of  a  single  or  of  many 
items,  if  the  terms  of  the  contract  have  not  been  adjusted  by  the 
agreement  of  the  parties,  the  demand  is  an  open  account  Maury 
V.  MoBon,  8  Port.  211 ;  Sheppard  y.  Wilkins,  1  Ala.  62.  The 
claim  of  the  appellant  for  the  services  rendered  to  the  intestate 
falls  precisely  within  the  character  and  description  of  claims  there 
defined  as  an  open  account.  The  sum  to  be  paid  her  was  not  set- 
tled between  herself  and  the  intestate,  and  the  extent  of  her  right 
of  recovery  is  the  reasonable  value  of  her  services,  to  be  ascertained 
by  evidence.  The  accounts  of  the  physicians  stand  upon  the  same 
footing.  There  was  no  stipulation  witii  the  intestate  as  to  the  sum 
to  be  paid  them  for  the  services  they  rendered.  The  right  of  re- 
covery is  upon  a  quantum  meruit — such  compensation  as  it  is 
shown  by  evidence  the  parties  rendering  the  services  ought  in  equity 
and  good  conscience  to  receive.  There  is  no  special  contract  upon 
which  a  recovery  can  be  had.  It  is  against  claims  not  resting  in 
special  contract,  dependent  wholly  upon  the  implication  of  law 
from  facts  proved,  the  statute  is  directed.  The  parties  are  fore- 
warned, a  reasonable  time  is  given  for  the  reduction  of  the  claim 
to  a  stated  accbtint,  or  in  some  other  form  to  a  i^iNe^ial  agreement, 
withdrawing  it  from  the  operation  of  the  statute.  The  frequent 
expression  by  the  intestate  of  her  anxiety  that  these  claims  should 
be  paid,  is  insufficient  to  change  their  character.  There  was  no 
recognition  or  admission  of  any  particular  sum  as  due  or  owing, 
and  they  are  in  themselves  too  general  and  uncertain  to  be  con- 
strued into  evidence  of  an  account  stated,  or  of  the  correctness  of 
the  claims  as  now  presented.  Watson  v.  Byers,  6  Ala.  393  ;  Box- 
ley  V.  Oale,  19  id.  151.     The  willingness  of  any  one  or  more  of  the 
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heirs  that  these  claims  should  be  paid,  is  not  a  fact  of  importance 
in  this  proceeding,  directed  to  a  sale  of  tlie  lands  of  the  intestate, 
aod  in  which  it  must  be  shown  there  are  valid  and  subsisting  debts 
of  her  creation,  to  the  payment  of  which  the  law  subjects  them. 

The  remaining  claim  is  for  money  paid  by  the  appellant  for  a 
burial  casket  for  the  intestate.  Funeral  expenses,  says  Lord  Coke, 
according  to  the  degree  and  quality  of  the  deceased,  at  common 
kw-  were  allowed  of  the  goods  of  the  deceased,  before  any  debt  or 
duty  whatever,  and  his  burial  was  the  first  duty  of  an  executor. 
If  there  was  no  executor,  or  if  he  was  unknown,  or  not  at  hand,  a 
friend  or  a  stranger  may  attend  to  the  duty  and  bury  the  deceased 
in  a  manner  suitable  to  the  estate  he  leaves  behind  him ;  and  the  nec- 
essary expenses  mustbe  repaid  him,  by  the  personal  representative 
having  assets,  though  he  neither  ordered  nor  had  knowledge  of  the 
expenditure.  2  Williams  Ex^rs,  871.  The  burial  of  necessity 
here.  Evolves  ^s  a  duty  upon  friends  or  relatives ;  for  until  fifteen 
days  after  death,  there  can  be  no  administration  or  grant  of  letters 
testamentary.  Priority  of  payment  of  funeral  expenses,  as  at  com- 
mon law,  the  statute  secures.  Code  of  1876,  §  2430.  The  amount 
of  such  expenses,  when  paid  by  a  friend  or  relative,  is  regarded  as 
money  paid  on  request  of  the  personal  representative  ;  and  the  law 
raises  a  promise  to  repay  it,  so  far  as  he  has  assets.  Hapgood  v. 
iTra^Afon^lO  Pick.  154.  Money  paid  on  request  is  not  an  open 
account  —  the  amount  which  is  to  be  repaid  is  not  dependent  on 
any  future  liquidation  or  settlement  between  the  parties,  and  the 
claim  for  it  is  not  within  the  bar  of  the  statute  of  limitations  of 
three  years.  Garuihers  v.  Mardis,  3  Ala.  599.  Six  years  had  not 
elapsed  from  the  death  of  the  intestate  when  this  expense  was  in- 
curred, until  the  grant  of  administration  to  the  appellant ;  and 
after  the  grant  there  was  no  room  for  the  ruiming  of  the  statute  of 
limitations.  The  evidence  shows  satisfactorily  a  want  of  personal 
assets  for  the  payment  of  debts,  and  the  existence  of  this  debt 
created  the  necessity  for  the  sale  of  the  lands,  which  is  contem- 
plated by  the  statute.  We  deem  it  proper  to  say  in  this  connection, 
that  there  is  no  evidence  in  the  record  tending  to  show  the  expen- 
diture was  extravagant  or  unreasonable.  The  amount  of  such  ex- 
X)enditture8  should  be  graduated  to  the  degree  and  condition  in  life 
of  the  deceased,  the  value  of  the  estate  he  may  leave,  and  when  the 
rights  of  creditors  are  involved,  the  probability  of  the  solvency  of 
the  estate  ought  to  be  regarded  by  those  who  may  make  them. 
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[Minor  questions  omitted.  J 

The  decree  of  the  Court  of.  Probate  must  be  reyersed,  and  the 
cause  remanded  for  further  proceedings  in  accordance  with  this 
opinion. 

JudgmmU  rmwrsed. 


Non  BT  TBS  SBPOKna.—Fdnaralezpenfles area ohArgtt upon dMedflBt'sestele.  Ai^ 
tenon  t.  PattMrmm,  M  N.  T.  S74;  a.  O. .  17  Am.  Bap.  8N. 

Tliat  the  husband  to  liable  for  htoirt£e*s  funeral  eKpenees«  lee  Anvleir  ▼.  Betm,  H  Ala. 
m;  B.  a,  »Am.  Bep.  686;  AortT.  G<dd«v,  41  Mleh.  090*;  s.  a.8IA]a.Bfli».  US. 


BoTKiN  T.  Bakk  of  Mobujl 

(TB  Ala.  S8t.) 
JfegoikMe  imirumeiU — une&rkUniif  in  time  ofpaifmmU  —  mkem  MfiainM§. 

A  negotiable  aooommodation  piomiaaoiy  note,  payable  at  bank,  "  seyenty-flYe 
after  date,**  is  open  to  parol  evidence  to  explain  the  length  of  time  of  ordi- 
nary bank  paper,  and  will  be  oonstraed  as  payable  in  ao  many  days.* 

Accommodation  negotiable  paper,  transferred  as  secarity  for  a  pre^xiotliig  debt, 
is  subject  to  equities. 

AOTION  on  a  promissory  note.     The  head-note  and  opinion  show 
the  points.    The  plaintiff  had  judgment  below. 

ScUterfield  d  Toung,  for  appellant. 
W.  C.  Wordy  contra. 

BB10KBLL9  0.  J.  It  is  the  proyince  of  the  court  ta  oonstnifr 
written  instruments,  and  [declare  their  legal  effect.  But  when  the 
legal  operation  and  effect  of  an  instrument  depends,  not  only  on 
the  meaning  and  construction  of  its  words,  but  upon  collateral  fiicts 
in  paiSy  and  extrinsic  eyidence,  the  inference  of  fact  to  be  drawn 
from  the  eyidence  should  be  submitted  to  the  jury.  1  Brick.  Dig. 
428,  §  2.  Whether  in  the  present  case,  it  should  haye  been  sub- 
mitted to  the  jury  to  determine  from  the  eyidence  when  it  was  in- 
tended the  note  should  be  due  and  payable,  it  is  not  important  to 
consider.    The  evidence  was  addressed  to  the  court  only,  without 

•SeeBbOm  V.  Dciofe(69Iowa,444),44Am.  Bap.  688,  PitUv.  TVigiMotia  07  Ohio  St.  0W« 

41  Am.  Bep.  540. 
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objection^  and  was  passed  upon ;  and  the  conrfc  conld  therefore 
draw  all  such  inferences  as  the  jury  could  have  drawn  property. 

A  promissory  note  ought,  regularly,  to  express  upon  its  face  the 
time  at  which  it  is  payable  ;  but  if  no  time  is  expressed,  and  there 
is  not  a  plain  manifestation  of  an  intention  to  express  a  day  of  pay- 
ment, the  law  interrenes,  and  implies  that  it  is  payable  on  demand* 
Story  Prom.  Notes,  §  29.  Or  if  a  blank  is  left  on  the  face  of  the 
note,  for  the  insertion  of  a  day  of  payment,  and  in  this  imperfect 
condition  it  is  delivered  by  the  maker  to  the  payee,  the  latter  is 
clothed  with  a  discretionaiy  authority  to  insert  such  day  of  pay- 
ment as  he  may  choose.  Mitchell  t.  Culver,  7  Cow.  836.  Or  if  a 
certain  day  of  payment  is  intended,  and  by  mistake  or  inadyertence 
omitted,  the  holder  may  insert  it,  and  the  insertion  is  not  an  ur 
authorized,  material  alteration,  which  will  vitiate  the  note.  Boyd 
T.  Broiherean,  10  Wend.  93. 

This  note  cannot,  without  violence  to  the  intention  of  the  maker, 
as  shown  upon  its  face,  be  regarded  as  payable  on  demand ;  nor 
does  there  seem  to  have  been  a  blank  left  for  the  insertion  of  a  day 
of  payment ;  nor  is  there  direct  evidence  of  an  intention  or  agree- 
ment to  make  it  payable  at  a  particular  time.  The  proposition  pressed 
by  appellant  is,  that  the  note  is  consequently  void  for  uncertainty. 
llie  law  leans  against  the  destruction  of  contracts  because  of  un- 
certainty, and  they  are  not  suffered  to  perish,  unless  after  reading 
and  interpreting  them  in  the  light  of  the  circumstances  under  which 
they  were  made,  the  intention  of  the  parties  cannot  be  fairly  and 
reasonably  collected  and  efFectuated.  RoMfison  v.  BuUock,  58  Ala. 
618.  Words  may  be  supplied,  or  may  be  rejected,  when  necessary 
to  carry  into  effect  the  reasonable  intention  of  the  parties.  In 
Ohitty  on  Bills,  151,  it  is  said :  '*  Where  there  is  contradiction, 
ambiguity,  or  uncertainty  in  the  terms  of  the  instrument,  it  may, 
especially  against  the  party  making  or  negotiating  it,  be  so  con- 
Htmed  as  to  give  effect  to  it  according  to  the  presumed  intention  of 
the  parties/'  In  illustration,  reference  is  made  to  the  case  in  which 
the  note  read  :  ''  Borrowed  of  J.  S.  £50,  which  I  promise  never  to 
pay ; "  and  it  was  decided,  that  the  word  never  must  be  read  as 
•ever,  or  wholly  rejected.  In  GoUs  v.  Hulms^  8  B.  &  C.  568  (15 
Eng.  C.  L.  299),  the  word  pounds  was  supplied,  to  effect  the  mani- 
fest intent  of  the  parties.  In  Evans  v.  Steehy  2  Ala.  114,  a  promis- 
sory note  was  made  in  1837,  payable  first  of  January  *'  one  thousand 
forty."  By  intendment,  giving  effect  to  the  presumed  intention 
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of  the  parties,  who  are  not  supposed  to  be  doing  things  which  are 
Tain  and  useless,  the  court  did  not  hesitate  to  supply  the  words 
eight  hundred,  and  read  the  note  as  payable  January  1, 1840.  In 
WhUe  y.  Word,  22  Ala.  442,  the  note  read  :  *^  One  day  after  I  prom- 
ise CO  pay,"  etc.,  and  was  declared  upon  generally,  as  payable  one 
day  after  date.  It  was  said  :  **  The  court  will  supply  the  word 
date,  and  intend  the  note  was  payable  one  day  after  its  date."  A 
decision  similar  in  effect  was  made  in  Pearson  y.  Stoddardy  9  Oray, 
199 ;  and  in  Coolbroth  y.  Purinicth  29  Me.  469,  the  word  dolhurs 
was  supplied,  making  the  instrument  that  which  it  was  moraQy 
certain  the  parties  intended,  a  promissory  note  for  the  payment  of 
a  certain  sum  of  money. 

In  the  cases  referred  to,  the  instruments  of  themselyes  furnished 
the  means  for  the  correcticn  of  the  errors,  or  supplying  the  omis- 
sions. This  note  does  not  furnish  the  means  of  remoying  the  un* 
certainty  or  obscurity  as  to  the  day  of  payment  which  was  intended, 
and  which  was  omitted,  presumably  by  inadyertence.  It  is  yery 
clearly  settled,  as  is  insisted  by  the  counsel  for  the  appellant,  that 
parol  eyidence  is  inadmissible  to  explain  a  patent  ambiguity,  where 
the  doubt  arises  on  the  face  of  the  instrument.  But  parol  eyidence 
•  is  admissible  to  aid  in  ascertaining  the  intention  of  the  parties. 
Wills  are  often  construed  by  the  aid  of  eyidence  of  the  situation  of 
the  testator,  the  condition  of  his  family,  and  of  other  circumstances 
surrounding  him  at  the  time  of  execution.  ''  Contracts,"  it  is  said 
by  Gbtilton,  0.  J.,  in  Pollard  y.  Maddox,  28  Ala.  325,  ''must  be 
interpreted  in  the  light  of  surrounding  circumstances.  The  occa- 
sion which  giyes  rise  to  them,  the  relatiye  position  of  the  parties, 
and  their  obyious  design  as  to  the  objects  to  be  accomplished,  must 
be  looked  at,  in  order  to  arriye  at  their  true  meaning,  and  to  carry 
out  their  intention  if  lawful." 

The  fact  is  not  controyerted,  that  the  maker  of  the  note  intended 
the  loan  of  his  credit  to  the  payees,  to  aid  them  in  the  transaction 
of  their  business  as  commission-merchants  in  the  city  of  Mobile;  and 
it  is  apparent  that  the  making  of  negotiable  paper  was  the  form  he 
intended  the  loan  of  credit  to  assume.  The  note  is  expressed  to  be 
payable  and  negotiable  at  a  bank  in  the  city.  It  may  from  these 
facts  be  safely  assumed,  that  it  was  intended  the  note  should  be 
payable  at  such  time  as  notes  negotiable  in  bank  were  usually  made 
payable,  and  not  at  such  a  remote  period  that  it  would  be  incapable 
of  negotiation.    The  eyidence  of  the  time  negotiable  paper  the  banks 
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would  accept  had  to  ran,  was  material,  to  aid  in  determining  the 
period  of  time  it  was  intended  should  haye.been  expressed  for  the 
payment  of  the  note.  That  fact,  taken  in  connection  with  the  fact 
that  no  paper  was  taken  for  seTentj-five  weeks,  months,  or  years, 
reduced  it  to  a  moral  certainty,  that  the  word  omitted  from  the  note 
was  days,  and  that  the  note  should  be  read  and  construed  as  if  that 
word  immediately  succeeded  the  numerical  adjective  seventy-five. 
Conner  v.  Jiouth,  7  How.  (Miss.)  176;  40  Am.  Dec.  59;  Nichols  v. 
Froihingham,  45  Me.  220. 

The  principle  is  well  established  by  our  decisions,  that  receiving 
negotiable  paper  aa  collateral  security  for  the  payment  of  a  pre-ex- 
isting debt,  is  not  acquiring  it  in  the  usual  course  of  business,  and 
for  a  valuable  consideration,  entitling  the  holder  to  protection  against 
the  equities  and  defenses  of  the  maker.  1  Brick.  Dig.  276,  §§  347-8; 
Connerly  v.  P.  £  M.  Ins.  Co.y  66  Ala.  434.  The  authorities  gener- 
ally recognize  accommodation  paper,  made  for  the  purpose  of  en- 
abling the  payee  to  obtain  credit  from  third  person  (not  by  the 
agreement  of  the  parties  limited  to  an  application  to  specific  uses), 
as  an  exception  to  the  rule;  but  a  creditor,  taking  such  paper  as 
security  for  a  pre-existing  debt,  may  enforce  it,  notwithstanding 
the  want  of  consideration  between  the  original  parties.  2  Am.  Lead. 
Gas.  242.  The  exception  is  not  recognized  in  this  court,  and  the 
holder  of  such  paper,  taken  upon  no  other  consideration  than  as 
collateral  security  for  a  precedent  debt,  is  subject  to  the  defense  of 
a  want  of  consideration,  which  could  be  made  as  between  the  orig- 
inal parties.  MUier  v.  Boykin,  70  Ala.  469.  The  taking  of  such 
paper  as  collateral  security  for  a  debt  presently  created,  is  acquiring 
it  in  the  usual  course  of  business,  upon  a  valuable  consideration, 
entitling  the  holder  to  protection  against  equities  or  defenses  exist- 
ing between  the  original  parties,  of  which  he  does  not  have  notice. 
Oonnerly  v.  P.  (§  M.  Ins.  Co.,  supra;  Miller  v.  Soy  kin,  suprcu 

[Other  questions  omitted.] 

We  find  no  error  in  the  rulings  of  the  Oity  Oourt,  and  its  judg- 
ment muat  be  aflSimed. 

Judgment  affirmed. 
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NnriirasR  v.  Norwood. 

(TIAU.Sn.) 

WmUr  mmd  waier-courBe  — cUirueiian  pfmrfaeg 

The  owner  of  a  lower  tract  of  land  bag  no  right  to  throw  back  mirfaee  water 
natorallj  flowing  aeroes  bla  land  from  an  upper  tract,  to  the  damage  of  tha 
latter,  and  a  court  of  equity  maj  enjoin  such  conduct.* 


B 


ILL  for  injunction.     The  opinion  states  the  case*    The  bill 
was  sustained  below. 


WiUianuon  di  Cook,   for  appellants. 

W,  R.  Houghton  and  Wcdts  i§  Sons,  contra. 

Briokell,  0.  J.  The  original  bill  was  filed  by  Mrs.  Mary  B. 
Norwood,  a  married  woman  owning  a  plantation,  partly  as  a  stat- 
utory and  partly  as  an  equitable  separate  estate,  to  enjoin  the  de- 
fendants, who  own  an  adjoining  plantation,  from  continuing  thereon 
levees  or  embankments,  causing  waters  to  flow  back  upon  the  lands 
of  the  complainant,  which  following  their  natural  outlet,  had  al- 
ways flowed  therefrom  over  the  lands  of  the  defendants.  The 
material  averments  of  the  bill  are:  That  a  stream,  known  as  ''Lake 
creek,"  runs  through  the  plantation  of  Mrs.  Norwood.  In  times 
of  heavy  rains,  large  quantities  of  water  escaping  over  the  banks  of 
this  stream,  upon  the  lands  of  complainant,  with  the  accumula- 
tions of  rain  water,  have  a  natural  outlet  therefrom  over  the  lands 
of  the  defendants.  To  prevent  these  waters  from  flowing  over  and 
flooding  their  lands,  the  defendants  have  erected  embankments,  or 
levees,  which  cause  them  to  flow  back  and  accumulate  upon  the 
lands  of  the  complainant,  rendering  them  less  fit  for  cultivation, 
and  in  other  respects  injuring  them. 

The  manifest  theory  upon  which  the  bill  proceeds  is,  that  the 
lands  of  the  defendants  are  burdened  with  the  servitude  of  receiv- 
ing and  discharging  the  waters  flowing  down  to  them  from  the 
lands  of  the  complainant.  If  that  theory  can  be  maintained,  the 
bill  presents  a  clear  case  for  the  interference  of  a  court  of  equity. 

•See  LiGle RockAFnH SmUh  Ry,  Co.  ▼.  Chapman  (80  Ark.  4fl8),  48  Am. Bep.  Mi 
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The  jurisdiction  of  the  court  to  enjoin  the  erection,  or  the  contin- 
uance of  private  nuisances,  compelling  their  abatement,  at  the  in- 
stance of  a  party  aggrieved,  is  well  established.  When  the  legal 
right  of  the  party  complaining  is  clear  and  undoubted,  and  the 
wrong  is  not  susceptible  of  adequate  compensation  in  damages  re- 
coverable in  an  action  at  law,  or  is  in  its  veiy  nature  and  character 
continuous  and  constantly  recurring,  the  interference  of  the  court 
is  necessary,  to  prevent  irreparable  injury  and  a  multiplicity  of 
suits.  There  is  in  the  contemplation  of  the  court,  a  very  just  dis- 
tinction between  injuries  in  their  nature  temporary  and  fugitive, 
and  injuries  permanent,  continuous,  constantly  recurring.  In  ref- 
erence to  temporary  injuries,  the  intervention  of  the  court  may 
depend  upon  the  adequacy  of  legal  remedies.  But  when  the  injury 
is  permanent,  continuous,  constantly  recurring,  there  may  be  a 
remedy  at  law,  but  its  inadequacy  is  obvious.  The  court  of  law 
cannot  restore  the  party  complaining  to  the  condition  in  which  he 
was  before  the  wrong  w^s  done,  and  in  which  he  has  the  legal  right 
to  remain  unmolested ;  nor  can  it,  by  removing  the  cause,  prevent 
the  necessity  for  multiplied  litigation.  Wood.  Nuis.  812 ;  High 
Injn.,  §§501  ei  seq.  Assuming  that  complainant  has  the  clear 
legal  right  asserted,  the  defendants  have  invaded  it,  by  obstructing 
the  natural  flow  of  the  waters,  causing  them  in  times  of  heavy  rains 
to  flow  back  and  accumulate  upon  the  land  of  the  complainant, 
submerging  crops,  interrupting  cultivation,  and  deteriorating  the 
fertility  of  the  soil.  The  injury  is  permanent,  continuous,  and  is 
of  recurrence  in  all  rainy  seasons.  It  is  irreparable  injury,  as  that 
term  is  employed  in  a  court  of  equity,  for  which  legal  remedies  will 
not  afford  adequate  redress,  and  against  which  a  court  of  equity 
only  can  afford  relief  and  protection.  Wood  Nuisances,  817. 
Nor  if  the  right  of  the  complainant  is  clear  —  if  as  matter  of  law, 
the  lands  of  the  defendants  are  burdened  with  the  servitude  claimed 
•^—  is  it  essential,  that  as  a  condition  precedent  to  the  interference 
of  the  court,  the  right  should  have  been  established  by  a  verdict 
and  judgment  at  law.  Substantial,  actual  injury  has  resulted,  and 
there  can  be  no  necessity  for  sending  the  party  to  a  court  of  law  for 
the  determination  of  a  mere  legal  question,  compelling  submission 
to  the  wrong  during  the  pendency  of  the  action.  Gardner  v. 
Newburgh^  'Z  Johns.  Oh.  162  ;  7  Am.  Dec.  526  ;  Holmanr.  Boiling 
Spring  Bleaching  Co.,  14  N.  J.  Eq.  335. 
The  remaining  and  more  important  question,  involved  in  tlie 
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deuiurrer  to  the  bill,  is  the  existence  of  the  right  asserted  by  the 
complainant.  Whether  as  the  owner  of  the  land  upon  which  the 
waters  escaping  from  the  creek  in  times  when  it  is  swollen  by 
heavy  rains,  with  the  waters  accumulating  by  the  fall  of  rain,  the 
complainant  has  a  natural  easement  in  the  lands  of  the  defend- 
ants, to  the  extent  of  the  natural  flow  of  these  waters  from  her 
land,  to  and  upon  the  lands  of  the  defendants,  is  the  controlling, 
decisive  question,  in  Huglies  v.  Anderson^  C8  Ala.  280,  we  con- 
sidered the  right  of  the  owner  of  an  upper  parcel  of  lands  to  collect 
and  concentrate  the  waters  falling  or  originating  upon  his  lands, 
increasing  the  flow,  and  discharging  them  in  greater  volumes  upon 
the  lower  parcel.  Following  the  case  of  Kaufffiian  v.  Orietemsr,  26 
Penn.  St.  407,  we  held  that  the  owner  of  the  upper  or  superior 
heritage  had  not  the  right  to  create  new  channels  for  the  water 
falling  or  originating  upon  his  lands,  but  that  he  could  improve  his 
lands,  though  the  volume  of  water  discharged  by  its  accustomed 
channels  was  thereby  increased.  There  are  many  interesting  ques- 
tions of  growing  importance,  connected  with  the  general  subject  of 
the  rights  of  adjoining  j)roprietors  as  to  water  falling  or  origin- 
ating upon  lands,  but  we  confine  our  consideration  to  the  single 
question  the  case  presents. 

The  doctrine  of  the  civil  law  is  that  the  owner  of  the  upper  or 
dominant  estate  has  a  natural  easement  or  servitude  in  the  lower  or 
servient  one,  to  discharge  all  waters  forming  or  accumulating  upon 
his  land,  which  is  higher,  upon  or  over  the  land  of  the  servient 
owner,  as  in  a  state  of  nature  ;  and  that  such  natural  flow  or  pas- 
sage of  the  waters  cannot  be  interrupted  or  prevented  by  the  ser- 
vient owner,  to  the  detriment  or  injuiy  of  the  estate  of  the  domi- 
nant or  any  other  proprietor.  The  doctrine  is  repudiated  in  some 
of  the  American  courts,  and  it  is  asserted  that  the  doctrine  of  the 
common  law  is  that  there  exists  no  such  natural  easement  or  servi- 
tude, in  favor  of  the  owner  of  the  superior  or  higher  ground  as  to 
mere  surface  water ;  and  that  the  owner  of  the  inferior  or  lower 
estate  may,  if  he  choose,  lawfully  obstruct  or  hinder  the  natural 
flow  of  such  water  thereon,  and  in  so  doing  may  turn  the  same  back 
upon,  or  off,  or  to,  or  over  the  lands  of  other  proprietors,  without 
liability  for  injuries  occurring  from  such  obstruction  or  diversion. 
3  Wait  Act.  and  Def.  711 ;  Angell  Water-Courses,  §§  108  ei  seq. 
(7th  ed.).  In  England  the  rule  seems  firmly  adhered  to,  that  lands 
are  burdened  with  the  servitude  of  receiving  and  discharging  all 
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waters  that  naturally  flow  down  to  them  from  the  lands  of  an  ad- 
joining proprietor  upon  a  higher  level.  Any  interference  with,  or 
obstruction  of  the  servitude  by  the  lower  owner,  to  the  injury  of 
the  owner  of  the  dominant  estate,  subjects  him  to  liability  for  the 
resulting  damage.  Wood  Nuis.  422.  This  rule,  with  an  exception, 
perhaps,  as  to  town  or  city  lots,  is  followed  generally  in  this 
country.  Gillman  v.  Madison  R.  Co.,  49  111.  484;  Adams  v. 
Walkers  34  Coud.  46G  ;  Kauffimn  v.  Oriese^ner,  26  Penn.  St.  407 ; 
MiUer  v.  Lanbach,  47  id.  154 ;  Ogburn  v.  Connor,  46  Gal.  346 ; 
s.  c,  13  Am.  Rep.  213 ;  Sutler  v.  Peck,  16  Ohio  St  334 ;  Tootle  v. 
Cli/lan,  22  id.  247 ;  Swett  v.  Outts,  50  N.  H.  439 ;  s.  c,  9  Am. 
Rep.  276. 

In  the  very  carefully  considered  case  of  Butler  v.  Feck,  said 
Brinkeshoff,  J.,  '*  the  principle  seems  to  be  established  and  in- 
disputable, that  when  two  parcels  of  land,  belonging  to  different 
owners,  lie  adjacent  to  each  other,  and  one  parcel  lies  lower  than, 
the  other,  the  lower  one  owes  a  servitude  to  the  upper  to  receive 
the  water  which  naturally  runs  from  it,  providing  the  industry  of 
man  has  not  been  used  to  create  the  servitude.  Or  in  other  words 
more  familiar  to  the  students  of  the  common  law,  the  owner  of 
the  upper  parcel  of  land  has  a  natural  easement  in  the  lower  par-r. 
eel,  to  the  extent  of  the  natural  flow  of  water  from  the  upper  par- 
cel to  and  upon  the  lower."  And  again  it  was  said  :  ^*  The  nat- 
ural easement  arises  out  of  the  relative  altitudes  of  different  sur- 
faces as  nature  made  them,  and  these  altitudes  may  not  be  artifi- 
cially changed  to  the  damage  of  an  adjacent  proprietor.''  In  Martin 
V.  Riddle,  reported  in  a  note  to  Kauffnian  v.  Orieeemer,  supra,  it  is' 
said  by  Lowrie,  J.:  ''where  two  fields  adjoin,  and  one  is  lower 
than  the  other,  the  lower  must  necessarily  be  subject  to  all  the  nat- 
ural flow  of  water  from  the  upper  one.  The  inconvenience  arises 
from  its  position,  and  is  usually  more  than  compensated  by  other 
circumstances  ;  hence  the  owner  of  the  lower  ground  has  no  right 
to  erect  embankments,  whereby  the  natural  flow  of  the  water  from 
the  upper  ground  shall  l)e  stopped ;  nor  has  the  owner  of  the  up^ 
per  ground  a  right  to  make  any  excavations  or  drains,  by  which  the 
flow  of  water  is  diverted  from  its  natural  channel  and  a  new  chau. 
nel  made  on  the  lower  ground ;  nor  can  he  collect  into  one  channel 
waters  usually  flowing  off  into  his  neighbor's  flelds  by  several  chan- 
nels, and  thus  increase  the  waste  upon  the  lower  flelds."  And  in 
the  case  of  Kauffman  v.   Oriesemer,  Woo n ward,  J.,  said  :  ''  Al- 
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most  the  whole  law  of  water-courses  is  founded  in  the  maxim  of 
the  common  law,  aqua  currit,  et  debet  currere.  Because  water  is 
descendible  by  nature,  the  owner  of  a  dominant  or  superior  heri- 
tage has  an  easement  in  the  servient  or  inferior  tenement,  for  the 
discharge  of  all  waters  which  by  nature  rise  in  or  fall  upon  the 
superior/' 

These  parties,  complainant  and  defendants,  acquired  the  lands 
with  full  knowledge  of  their  natural  relations,  and  that  from  the 
one  parcel,  because  of  its  altitude  and  because  water  is  in  its  nature 
descendible,  the  bursts  of  water  from  the  creek  in  freshets  and  the 
accumulations  of  rain-water  had  and  found  a  natural  outlet  over 
the  immediately  adjacent  lower  lands.  Whatever  of  advantage  to 
the  one,  or  of  inconvenience  to  the  other,  resulted  from  the  natural 
formation  of  the  lands,  entered  into  the  consideration  of  the  acqui- 
sition  ;  and  there  can  be  no  justice  in  suffering  one  party  to  in- 
crease his  advantages,  or  to  lessen  his  inconveniences,  at  the  ex- 
pense and  to  the  injury  of  the  other.  There  cannot  be  interminable 
contests  between  them  as  to  the  lessening  or  increasing  the  burdens 
nature  has  imposed.  Either  may  improve  his  own  parcel,  so  long 
as  he  keeps  within  a  just  application  of  the  maxim,  sic  utere  iuo 
%it  Imdas  non  alienum.  The  demurrer  to  the  bill  was  not  well  taken, 
and  was  properly  overruled. 

There  is  more  of  seeming  than  real  conflict  in  the  evidence. 
The  principal  facts  are  not  left  in  doubt  or  uncertainty.  The 
inclination  of  the  lands  of  the  defendants  is  to  the  north-east,  and 
to  the  south-west  lie  the  lands  of  the  complainant.  The  natural  out- 
let for  the  water  falling  upon  the  lands  of  the  complainant,  and  of 
the  water  originating  thereon  in  the  bursts  of  the  creek  in  freshets,  is 
over  the  lands  of  the  defendants.  These  facts  are  uncontroverted, 
lind  the  owners  of  these  lands  have  for  a  long  time  been  endeavor- 
ing to  lessen  the  injury  to  them  resulting  from  the  natural  flow  of  the 
waters:  The  first  embankment  or  levee  which  is  complained  of,  styled 
in  the  pleadings  and  the  evidence  the^^  ten-foot  ditch,"  has  been  con- 
structed by  the  defendant  across  the  natural  channel  and  direc- 
tion of  these  waters,  extending  for  a  distance  of  about  seven  hun-  - 
dred  and  fifty  yards,  retarding  the  natural  flow  of  the  water,  raising 
ik  higher,  and  keeping  it  longer  upon  the  lands  of  the  complainant. 
Wc  concur  in  the  opinion  of  the  chancellor  that  the  embankment 
Or  levee  ought  to  be  abated  ;  that  it  is  of  Continuous  and  constantly 
recurring  injury  to  the  complainant.     As  forming  part  of  this  em-' 
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bankment  must  be  included  the  embankment  running  north  from 
the  hills^  leaving  the  curve  at  the  crossing  of  the  running  stream^ 
as  these  objects  are  mentioned  in  the  evidence,  and  indicated  in 
tlic  plat  or  map  exhibited  to  the  witnesses  of  the  complainant. 
This  embankment  is  not  inunediately  connected  with  the  longer 
one  extending  to  the  **  sixteen-foot  ditch/'  but  like  the  longer 
one  is  directly  across  the  natural  outlet  of  the  waters,  and  accord- 
ing to  its  length  is  chargeable  with  a  proportion  of  the  injury  lo 
the  lauds  of  the  complainant 

The  evidence  leaves  it  in  uncertainty  whether  the  defendants 
have  changed  the  levee  or  embankment  called  the  ''  N.  L.  Brooks 
eight-foot  ditch,"  to  an  extent  that  is  injurious  to  the  complainant. 
That  embankment  was  const!ructed  more  than  ten  years  prior  to 
the  commencement  of  this  suit.  By  analogy  to  the  statute  limiting 
actions  for  the  recovery  of  lands  to  ten  years,  the  continuous  throw- 
ing back  of  the  waters  by  this  embankment  for  that  period  would 
create  the  presumption  that  it  was  rightful,  barring  legal  and  equi- 
table remedies  to  redress  the  injury  resulting  from  it.  Wright  v. 
Moore,  38  Ala.  593*  There  being  no  material  increase  of  the  eleva- 
tion of  the  embankment,  no  change  of  it  disturbing  the  rights  of 
the  complainant,  the  present  suit,  so  far  as  that  embankment  is 
matter  of  complaint,  would  fall  within  the  bar  of  the  statute.  But 
independent  of  that  consideration,  we  cannot  say  that  the  evidence 
discloses  clearly  that  the  embankment  is  of  injury  to  the  lands  of 
the  complainant. 

No  examination  of  the  evidence  is  necessary  to  ascertain  whether 
the  husband  of  the  complainant  consented  to,  or  approved  the  con- 
struction of  these  embankments.  Such  consent  or  approval  would 
not  legalize  their  construction  and  continuance,  as  against  the  com- 
plainant, working  continuous  injury  to  her  lands.  Thomas  y.  JanieSy 
32  Ala.  723. 

We  find  no  error  in  the  decree ;  and  on  each  appeal,  a  judgment 
of  affirmance  must  be  entered* 

Judjfmeni  affirm$d. 
VauXLVn— 68 
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McCarthy  v.  Niobosi. 

(7SAlA.8».): 

Btflam^ — mocaUon  of  eatemmU. 

Tho  dAfendMit,  wlwn  an  infant,  and  owner  of  a  lot  adjoining  the  plalatid, 
agreed  in  writing  tliat  he  might  oonatmct  and  nie  a  sewer  through  hia  lot, 
and  the  sewer  was  boilt  at  the  joint  expense  of  himself  and  the  plaintiff.  The 
defendant  afterward  sold  Kiis  lot,  bat  the  deed  was  not  recorded,  and  the 
plaintiff  did  not  know  of  it,  and  the  defendant  remained  in  oocapation. 
Soon  after  attaining  majoritj,  the  defendant  rescinded  his  agreement,  and 
stopped  up  the  sewer.    HM,  that  he  was  not  liable  in  trespass. 

t 

TRESPASS.     The  opinion  states  the  case.     The  phuntiff  had 
judgment  below. 

GhifU&r  dk  Blakey,  for  appellants. 
R.  M.  WiUianuon,  contra. 

SoMBRYiLLBy  J.  The  present  case  is  an  action  of  ire8p«n» 
brought  by  the  appellee,  Nicrosi,  against  one  McCarthy  and  others, 
for  obstructing  a  sewer  running  through  defendants'  premises,  in 
such  manner  as  to  cause  the  rain-water  to  flow  back  on  plaintiffs 
premises,  thereby  resulting  in  certain  damages  which  are  specially 
averred  in  the  complaint.  The  only  items  of  actual  damage  proved 
were,  1st,  the  cost  of  constructing  another  sewer  for  the  future 
drainage  of  plaintiffs  lot;  2d,  the  expense  incurred  in  building  the 
sewer  obstructed,  which  was  built  or  repaired  under  license  from 
the  defendant  McCarthy. 

The  plaintiff's  right  to  this  sewer  is  derived  from  a  written  con- 
tract in  the  nature  of  a  grant  from  McCarthy  to  himself,  made  in 
Kovember,  1876,  by  which  it  was  stipulated  that  the  sewer  should 
be  constructed  at  the  joint  expense  of  the  parties ;  and  this  was 
done  in  the  fall  of  the  following  year  at  a  cost  of  about  thirty-five 
dollars.  Nicrosi  was  under  the  provisions  of  this  agreement  to 
have  the  right  to  the  use  of  the  sewer  as  a  conduit  for  the  flow  of 
water  by  natural  drainage  from  his  premises.  It  is  obvious  that  he 
thus  acquired  more  than  a  mere  license.  It  was  a  private  easement 
or  mcorporeal  interest  in  the  soil  itself.  Walker  Am.  Law  (5th 
ed.),  286. 
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There  is  some  controversy  about  the  title  to  the  lot  through 
which  this  sewer  was  permitted  to  run.  It  was  in  the  joint  posses- 
sion of  the  defendants,  McCarthy,  Mrs.  Parker,  and  her  husband. 
In  August,  1876,  it  was  purchased  from  one  Sayre ;  Mrs.  Parker 
paying  the  purchase-money,  and  the  legal  title  being  conyeyed  to 
McCarthy;  the  latter  claiming  it  by  various  open  acts  of  ownership. 
In  October,  1876,  it  was  conveyed  by  McCarthy  to  Mrs.  Parker. 
This  deed  of  conveyance  was  not  recorded,  nor  did  the  plaintiff 
have  actual  notice  of  its  existence. 

The  principle  may  be  taken  as  admitted,  that  the  open,  notorious 
and  exclusive  possession  of  real  estate  by  a  vendee,  holding  under 
an  unrecorded  deed,  and  claiming  the  land  as  his  own,  is  construc- 
tive notice  of  the  vendee's  title,  whether  it  be  legal  or  equitable  in 
its  nature.  Wade  on  Notice,  §  373;  Ludlow  v.  GUI,  1  Am.  Dec. 
6d4,  note ;  Rupert  v.  Mark,  15  111.  540 ;  Buri  v.  Caaseiy,  12  Ala. 
734 ;  Sawyers  v.  Baker,  66  id.  292  ;  Hendricks  v.  Kelly,  64  id.  388; 
Brunwn  v.  Brooks,  68  id.  248.  Where  the  possession  of  the  ven- 
dor and  vendee  however  is  joint  at  the  time  of  the  sale  and  con- 
veyance, and  its  ambiguity  is  not  relieved  by  the  vendor's  subse- 
quently vacating  his  occupancy,  we  apprehend  that  the  reason  of 
the  foregoing  principle  would  not  apply.  This  joint  possession 
would  not  operate  as  constructive  notice  of  an  unregistered  deed, 
because  there  would  be  no  visible  act  which  is  calculated  to  put 
strangers  on  inquiry  as  to  the  changed  attitude  or  stcUus  of  the  title, 
created  by  a  secret  conveyance  from  the  vendor  to  the  vendee. 
SmUh  V.  Tule,  31  Cal.  180;  Wade  Notice,  §§  302,  308;  3  Wait  Act 
:ind  Def.  450,  451.  This  principle  is  regarded  as  a  just  exception 
to  the  general  rule,  invoked  by  appellant's  counsel,  that  when  sev- 
eral persons  are  in  possession  of  property,  and  one  of  them  has  the 
legal  title,  the  possession  is  presumptively  his  in  whom  the  legal  title 
is  vested.  3  Wash.  Real  Estate,  117.  Nor  does  it  contravene  the 
rule  that  the  possession  of  the  tenant  may  be  regarded  as  notice  of  his 
landlord's  title  (Wade  Notice,  §  286),  or  that  the  possession  by 
the  husband  of  the  separate  estate  of  the  wife  may  be  referred 
to  his  representative  capacity  as  her  trustee.  Brumon  v.  Brooks, 
68  Ala.  248.  To  operate  as  notice  of  an  unregistered  deed,  how- 
ever, the  possession  of  the  vendee  must  be  exclusive  so  far  at  least 
as  concerns  the  vendor.     Wade  Notice,  §  290. 

The-plaintifl,  being  the  purchaser  of  the  easement  in  question  for 
value,  would  under  the  influence  of  the  principle  above  announced 
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be  protected  against  the  unrecorded  deed  from  McOarthy  to  Mrs. 
Parker,  both  of  whom  were  jointly  in  occupation  of  the  lot  through 
which  the  sewer  was  constructed.  Wade  Notice,  §  226;  Ndhm 
V.   Qwyn,  16  Ala.  726;  Prwitm  r.  MeMillan,  68  id.  84;  Code,  §§ 

2200,  2201. 

The  question  of  controlling  influence  here,  in  our  judgment, 
jMises  from  the  fact  of  McCarthy's  infancy.  At  the  time  of  his 
contract  with  the  plaintiff — in  November,  1876 — he  was  under 
the  age  of  twenty-one  years ;  and  the  bill  of  exceptions  shows  that 
he  elected  to  disaffirm  the  contract  prior  to  the  time  when  the  pres- 
ent cause  of  action  accrued,  whiph  was  in  August  of  the  year 
1879.  There  can  be  no  doubt  of  the  principle,  that  in  order  to 
enable  an  infant  to  avoid  a  deed,  or  other  executed  agreement,  no 
act  on  his  part  during  the  period  of  his  infancy  is  necessaiy. 
Phillipa  V.  Gre&ne^  13  Am.  Dec.  124.  And  the  authorities  are 
equally  uniform  in  holding  that,  after  reaching  his  majority  he 
can  elect  to  confirm  or  disaffirm  any  voidable  executed  contract 
entered  into  by  him  while  in  a  state  of  minority.  2  Kent  Com. 
236-6  ;  Ov&rbach  v.  Heertnance,  14  Am.  Dec.  646.  It  seems  too 
to  be  the  better  doctrine,  that  this  disaffirmance,  or  avoidance,  may 
as  well  be  affected  before,  as  after  majority,  at  least  so  far  as  con- 
cerns personal  property.  Bish.  Cont.,  §  276 ;  7  Wait.  Act  ft  Def. 
142-8.  **  As  to  the  time  of  an  infant's  disaffirmance  of  his  con- 
tract, it  may  be  said  in  general,"  says  Mr.  Parsons,  ^*  that  he  can- 
not avoid  a  sale  of  lands,  conclusively,  until  of  fuU  age,  although 
he  may  enter  while  under  age,  and  take  and  hold  the  profits."  1 
Pars.  Cont.  822. 

The  usual  rule  is,  that  any  such  contract  may  be  affirmed  by 
unequivocally  recognizing  its  continued  existence  and  binding  force. 
So  it  may  be  disavowed  by  some  distinct  and  positive  act,  leaving 
no  room  for  doubt  as  to  the  intention  of  the  party.  Bish.  Cont, 
§  276.  This  may  be  effected  by  notice  of  disaffirmance,  by  suit, 
pleas,  or  entry  upon  real  estate,  or  other  unmistakable  act  of  dis- 
sent, or  of  confirmation,  as  the  case  may  be.  2  Kent.  Com.  237- 
8 ;  1  Pars.  Cont.  322. 

In  the  case  of  an  executed  conveyance  of  real  estate,  or  any  in- 
terest in  it,  mere  acquiescence  will  not  operate  as  a  ratifica^on. 
There  must  be  some  positive  and  unequivocal  act  performed  for  the 
purpose,  which  is  inconsistent  with  the  subsequent  right  to  repudi- 
ate it,  unless  the  sale  and  conveyance  have  been  acquiesced  in  for  a 
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length  of  time  sofScient  to  perfect  a  bar  under  the  operation  of  the 
statnte  of  limitations.  Eureka  Co.  y.  Edwards,  71  Ala.  248. 
''The  reason  is,  that  by  his  silent  acquiescence  he  [the  infant] 
occasions  no  injury  to  other  persons,  and  secures  no  benefit,  or  new 
rights,  to  himself."  2  Oreenl.  Et.,  g  367,  note  1 ;  Jackson  y. 
Carpenter,  11  Johns.  539 ;  Tucker  y.  Moreland,  10  Pet.  58  ;  1  Pars. 
Cont.  325. 

The  mere  acquiescence  of  McOarthy  in  sufFering  the  water  to 
continue  flowing  through  the  sewer  after  he  attained  his  majority, 
which  was  in  July,  1877,  would  not  be  such  a  positiye  act  as  that 
we  could  construe  it  into  a  ratification,  eyen  had  he  continued  to 
be  the  owner  of  the  premises.  A  fortiori  is  this  true,  in  yiew  of 
the  &ct  that  he  had  parted  with  the  title  by  the  deed  to  Mrs.  Parker, 
executed  in  October,  1876.  And  if  he  first  ratified  the  deed  to 
Mrs.  Parker  after  attaining  legal  majority,  a  subsequent  ratifica- 
tion of  his  contract  of  grant  to  the  plaintiff  would  be  unayailing 
for  any  purpose.  Derrick  y.  Kennedy,  4  Port.  41 ;  s.  o.,  4  Smith 
Cond.  Rep.  137. 

The  ruling  of  the  Oity  Oourt  was  in  confiict  with  these  yiews, 
and  therefore  erroneous. 

The  eyidence  shows  that  McOarthy  elected  to  disaffirm  his  con- 
tract soon  after  attaining  his  majority.  This  operated  to  reyoke 
the  easement  conferred  by  it,  and  after  such  reyocation  the  plaint- 
iff no  longer  possessed  the  right  of  drainage  through  the  sewer. 
His  continued  use  of  it  for  this  purpose  would  be  a  nuisance,  which 
the  defendants  would  haye  a  right  to  abate  by  obstructions,  or  in 
any  other  reasonable  way  not  unnecessarily  injurious  to  the  plaint«» 
iff.      2  OreenL  Ey.,  §§  466,467. 

These  yiews  render  it  unnecessary  to  consider  the  other  assign- 
ments of  error.  In  the  rulings  of  the  court  on  the  eyidence  we 
see  OP  error.  These  we  do  not  consider  at  length,  as  they  inyolye 
but  the  simplest  of  fundamental  principles. 

Setfersed  and  remanded. 
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City  Gouhgil  of  Moktoomeby  t.  Weight. 

en  AU.  411.) 
NsgHg&iue — catUrHnUer^  —  walking  an  dtf€efiio$  sidewalk, 

Tbm  plaintiff  walking  along  a  city  aide-walk  at  night  fell  into  a  hole  and  was 
injared.  The  defect  had  eziated  for  manj  montha,  and  he  waa  familiar  with  it. 
There  waa  room  for  safe  paMMge  however ;  there  waa  no  aide-walk  on  the 
opposite  side  of  the  street ;  and  thia  ronte  waa  in  eommon  use.  AM,  that 
he  was  not  neeessaiil j  goiltj  of  eontribntory  negligence  in  not  taking  another 
ronte.* 

ACTION  of  damages  for  personal  injury.     The  head-note  and 
opinion  show  the  case.     The  plaintiff  had  judgment  below. 

Olopton,  Herbert  d  Chambers,  for  appellant. 

Shaver  S  Hutchesan  and  ff.  0.  Semple,  oontnL 

SoiCBBTiLLEy  J .  [Omitting  other  questions.]  It  is  insisted  that 
the  court  erred  in  giving  the  second  charge  requested  by  the  plaint- 
iff, because  it  undertakes  to  judicially  declare  that  it  was  not  negli- 
gence/i^r  $e  for  the  plaintiff  to  pass  over  the  side- walk  in  question 
at  night. 

The  question  of  negligence  is  always  deemed  one  of  &ct,  for  the 
determination  of  the  jury,  in  all  cases  of  doubt,  either  where  the 
facts  are  disputed,  or  where  different  minds  may  reasonably  draw 
different  inferences  or  conclusions.  But  it  is  a  question  of  law,  to 
be  decided  by  the  court,  where  the  facts  are  undisputed,  and  the 
inference  to  be  drawn  from  them  is  clear  and  certain.  This,  we 
think,  is  the  sounder  and  better  rule  on  the  subjects  Jiailroad  v. 
Stouiy  17  Wall.  667  ;  2  DiD.  Mun.  Corp.  (3d  ed.);  §  1026.  It  is  ex- 
pressed by  a  standard  author  in  the  following  words:  '*  When  the 
facts  are  clearly  settled,  and  the  course  which  common  prudence 
dictated  can  be  clearly  discerned,  the  court  should  decide  the  case 
as  a  matter  of  law."  Shear,  and  Bedf.  Neg.,  §  11.  Negligence  is 
said  by  Mr.  Wharton  to  be  a  mixed  question  of  law  and  fact,  "  to 
be  decided  as  a  question  of  law  by  the  court,  when  the  facts  are  undis- 
puted, or  conclusively  proved,  but  not  to  be  withdrawn  from  the 

•  Bee  2bMm  of  A IMofi  ▼ .  HethOt  (00  Ind.  M6),  46  Am.  Bep.  SSO. 
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jury  when  the  facts  are  disputed,  aiid  the  evidence  is  conflicting/' 
Whart.  Neg.,  §  420,  and  cases  cited. 

The  facts  in  this  case  are  undisputed.  The  general  width  of  the 
side- walk,  over  which  plaintiff  was  walking  when  injured,  was  about 
ten  feet,  and  at  the  immediate  locality  of  the  defect,  or  '^  wash-out," 
it  was  over  seven  feet.  The  wash-out  was  about  eighteen  inches 
wide,  and  encroached  upon  the  outer  edges  of  the  side-walk  about 
two  feet,  leaving  between  it  and  the  fence  a  pass-way  of  about  five 
and  a  half  feet.  The  side- walk  was  elevated  about  three  feet  above 
the  street,  or  road- way,  and  the  wash-out  extended  from  the  top  of 
the  side- walk  all  the  way  down  to  the  street  The  defect  had  ex- 
isted for  many  months,  and  was  known  to  the  plaintiff ;  and  the 
route ''  was  the  only  one  in  the  city  used  by  all  the  people  having 
occasion  to  go  in  that  direction." 

The  defense  interposed  was  contributory  negligence  on  the  part 
of  the  plaintiff,  based  upon  an  alleged  want  of  ordinary  care  on  his 
jiart.  It  would  seem  a  legal  truism  to  say,  that  it  could  not  be 
deemed  a  want  of  ordinary  care  for  the  plaintiff  to  do  what  all  other 
persons,  similarly  circumstanced,  were  in  the  constant  habit  of 
doing,  without  accident  or  injury  to  themselves,  so  far  as  is  dis- 
closed by  the  evidence,  which  is  set  out  in  the  bill  of  exceptions. 
There  was  ample  room  for  the  plaintiff  to  have  safely  passed  be- 
tween the  fence  and  the  wash-out,  and  his  very  familiarity  with  the 
existence  of  the  defect  may  have  been  an  argument  in  his  own  mind 
inducing  him  to  believe  that  he  could  pass  it  in  safety.  The  pos- 
session of  a  walking-cane,  with  which  he  seems  to  have  felt  his  way 
along  when  approaching  the  defective  place,  was  a  circumstance 
also  favorable  to  the  prospect  of  his  safety.  The  plaintiff  coidd 
not,  we  repeat,  have  been  guilty  of  a  want  of  ordinary  care,  prima 
factey  in  selecting  a  route  which  was  ordinarily  travelled  with  safety 
by  all  pedestrians  going  in  the  same  direction.  If  he  was  guilty  of 
contributory  negligence  at  all,  it  was  not  in  selecting  the  route,  but 
in  the  want  of  care  exercised  in  the  act  of  walking,  after  he  had 
made  the  selection. 

It  is  true,  as  argued,  that  he  may  have  gone  by  some  other  less 
frequented  street,  or  have  followed  a  pathway,  not  often  travelled, 
on  the  opposite  side  of  the  same  street,  where  the  evidence  shows 
however  there  was  no  regular  side- walk.  But  this  was  only  a  con- 
dition of  the  casualty.  It  is  not  what  is  commonly  called  the 
"proximate  cause "  of  the  injury,  or  what  is  termed  by  Mr.  Whar- 
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ton  the  '^juridical  caose  **  of  it  *^  The  negligence/'  he  sajs,  *^ to 
make  a  juridical  cause,  must  be  such,  that  by  the  usual  course  of 
events,  it  would  result,  unless  independent  disturbing  moral  agen- 
cies intervene,  in  the  particular  injury.  It  may  be  negligence  in 
me  to  cross  a  railroad/'  he  adds,  ^*  oh  a  level,  when  by  going  a  mile 
around  I  could  cross  on  a  bridge.  Yet  this  negligence,  in  case  I 
am  struck  by  a  train,  is  not  the  juridical  cause  of  the  collision,  if  I 
keep  a  good  look-out  when  I  reach  the  road."  Whart.  Neg.,  §g  324, 
303.  The  particular  construction  of  a  ^'proximate  cause '*  has 
been  said  to  be  one  from  which  "  a  man  of  ordinary  experience  and 
sagacity  could  foresee  that  the  result  might  probably  ensue. '*  Shear., 
and  Sedf.  Neg.,  §  10;  McOrew  v.  Stone,  53  Penn.  St  436; 
Bennett  v.  Lockwood,  20  Wend.  223;  32  Am.  Dec  532.  Or  as  other- 
wise stated,  in  the  case  of  defendants  sought  to  be  charged,  the 
principle  has  been  declared  to  be, ''  every  defendant  shall  be  held  to 
be  liable  for  all  those  consequences  which  might  have  been  foreseen 
and  expected  as  the  result  of  his  conduct,  but  not  for  those  which 
he  could  not  have  foreseen,  and  was  therefore  under  no  moral  obli- 
gation to  take  into  consideration.''    3  Pars.  Gont  (6th  ed),  §  179. 

The  court  did  not  err  therefore  in  charging,  as  matter  of  law, 
that  the  failure  of  the  plaintiff  to  select  another  route,  under  the 
facts  of  this  case,  did  not  constitute  oontributory  negligence  jmt  w 
on  his  part  Erie  City  v.  Schwingh,'%'^  Penn.  St  384  ;  amith  v. 
aty  of  St.  Joseph,  45  Mo.  449. 

We  discover  no  error  in  the  roUngs  of  the  Oirouit  Oourt,  and  its 
judgment  must  be  afl&rmed. 

JuigmmU  afirmed. 
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A  rmilrcMMl  looofnotiye  engineer,  killed  by  defects  in  %  foot-board,  wm  shown  to 
bnTe  been  competent  and  carefnl,  and  exercising  dne  care  a  few  minntes 
before  bis  death.  Held,  that  the  question  of  dne  care  on  his  part  was  for 
the  jury. 

A  senrant  is  not  chargeable  with  negligence,  as  matter  of  law,  in  using  an  ap- 
pliance which  he  knows  to  be  defective  and  dangerous,  if  he  has  complained 
of  the  defect  to  the  master  and  he  has  promised  to  repair  it.  (See  note,  p.  480. ) 

ACTION  of  damages  for  negligent  killing  of  plaintifTs  intestate. 
The  opinion  states  the  case.     The  plaintiff  had  judgment 
below. 

O.  d  O.  A.  Koemeff  for  appellant. 

James  M.  Ditty  for  appellee. 

Soon,  J.    It  is  not  insisted  in  this  oonrt,  as  was  ^ne  in  the 

ooarts  below,  that  the  yerdict  is  against  the  weight  of  the  evidence, 

nor  is  it  expected  this  court  will  re-examine  the  evidence  o& 

contxoTerted  questions  of  fact    It  will  be  assumed  that  whatever 
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the  eyidenoe  tends  to  proTe  was  found  in  favor  of  plaintifl,  and  that 
finding,  under  the  Practice  Abt,  is  bf  course  conclusive  on  this 
court.  It  is  said  however,  there  is  an  entire  want  of  evidence  to 
sustain  the  averment  of  the  declaration  that  deceased  **  used  due 
care  and  diligence  **  for  his  personal  safety,  and  that  this  defect  is 
fatal  to  the  present  recovery.  No  one  saw  the  accident,  but  the 
evidence  warranty  ijh^  belief  that  deceased  fell  from  the  foot-board 
while  in  the  act  of  oiling  the  engine  when  in  motion,  and  was 
killed.  The  concession  of  counsel  is  no  doubt  correct,  it  does  not 
always  require  positive  proof  of  the  exercise  of  due  care  and  dili- 
gence. Under  certain  circumstances  it  may  be  taken  for  granted 
deceased  observed  usual  and  ordinary  care  for  his  personal  safety. 
That  is  the  case  here.  The  testimony^  from  all  sources  is  that  de- 
ceased was  a  competent  and  careful  engineer.  There  is  some  evi- 
dence tending  to  show  the  engine  could  not  well  be  oiled,  on  ac* 
count  of  its  peculiar  construction,  except  when  in  motion,  and  the 
jury  must  have  so  found.  Had  the  foot-board  been  in  order,  there 
would  have  bQeA.i^9  danger  in  so  doing.  It  was  the  usual  mode  of 
oiling  the  engine.  The  deceased  was  seen  a  few  moments  before  his 
death  in  the  observance  of  due  care.  In  the  brief  period  that  in- 
tervened it  is  unreasonable  to  believe  he  ceased  to  use  that  ordinary 
care  that  he  had  been  accustomed  to  observe  during  the  whole  time 
he  had  been  in  the  company's  employ.  All  the  circumstances  tend 
to  show  the  exercise  of  due  care  and  caution  on  the  part  of  de- 
ceased at  the  time  of  the  accident,  so  that  it  is  not  accurate  to  say 
there  was  an  entire  want  of  evidence  on  this  branch  of  the  case* 
A  similar  objection  was  taken  in  Chicago,  Burlingtim  A  Quineif  R, 
Co.  V.  Gregory,  58  111.  272.  In  that  case  it  was  said:  '^  Up  to  within 
a  moment  of  the  accident,  he,"  deceased,  ''  was  shown  to  have 
been  in  the  exercise  of  due  care  in  his  proper  place,  and  it  would 
do  violence  to  the  facts  in  the  case  to  presume  that  in  the  instant 
that  intervened  he  was  guilty  of  negligence,  in  the  absence  of 
proof  of  any  circumstances  that  even  tend  to  establish  the  fact  of 
negligence."  No  one  in  that  case  saw  the  accident,  and  no  affirm- 
ative evidence  was  given  as  to  what  care  the  deceased  observed.  It 
was  thought  to  have  been  made  to  appear  from  the  circumstances  at- 
tending the  accident,  and  it  was  said  it  was  immaterial  how  the 
fact  was  made  to  appear,  so  it  did  appear. 

Passing  on,  the  principal  question  made  will  be  briefly  considered 
It  is  whether  deceased  was  himself  guilty  of  such  negligence  by  re- 
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maining  in  defendant's  serrice  after  he  knew  the  foot-board  was  in 
a  dangerous  condition,  as  will  bar  a  recovery.  The  proof  is,  de- 
ceased notified  the  proper  ofUcers  of  the  company  whose  duty  it 
was  to  make  and  direct  when  repairs  should  be  made,  of  the  dan- 
gerous condition  of  the  foot-board,  and  the  averment  is,  defendant 
''  caused  the  said  Charles  Gastaine  to  remain  and  continue  in  said 
employment  by  then  and  there  promising  him  that  said  defects, 
including  the  repairing  of  the  foot-board,  would  be  speedily  re- 
paired and  remedied ;  that  defendant  did  not  heed  its  duty  in  this 
respect,  and  failed  and  neglected  to  remedy  said  defects.''  There 
was  evidence  tending  to  sustain  this  averment  in  the  declaration, 
and  of  course  it  will  be  assumed,  for  the  purposes  of  this  decision, 
the  jury  so  found  in  support  of  the  verdict,  and  the  affirmance  of 
the  judgment  by  the  Appellate  Court  implies  a  finding  of  the  facts  in 
the  same  way.  It  only  remains  therefore  to  consider  the  question^ 
of  law  raised.  On  this  branch  of  the  case  the  court  gave  the  fol- 
lowing instruction  for  plaintifi! :  '^  The  court  instructs  the  jury 
that  if  they  believe,  from  the  evidence,  that  the  deceased,  Charles 
Gastaine,  while  in  the  exercise  of  due  care  and  caution,  was  killed 
in  consequence  of  the  defective  condition  of  the  engine  used  by 
defendant,  as  alleged  in  the  declaration,  and  if  they  further  believe, 
from  the  evidence,  that  the  said  Gastaine,  shortly  before  his  death, 
caUed  the  attention  of  the  superintendent  and  foreman  carpenter 
of  the  defendant  to  said  defects,  and  that  said  persons,  or  either  of 
them,  then  had  authority  to  remedy  said  defects,  and  that  said 
persons,  or  either  of  them,  thereupon  promised  the  said  Gas- 
taine that  said  defects  should  be  remedied,  and  that  said  Gastaine, 
relying  upon  such  promise,  remained  in  the  employ  of  the  defend- 
ant until  he  was  killed,  as  aforesaid,  then  the  jury  must  find  for 
the  plaintiff."  This  charge  is  not  subject  to  the  criticism  made 
upon  it,  that  it  assumes  deceased  was  in  the  exercise  of  due  care 
and  diligence.  Nor  is  it  true  there  was  no  evidence  on  which  to 
base  it.  As  has  been  seen,  there  were  circumstances  tending  td 
show  deceased  observed  ordinary  care,  and  that  was  sufficient  to 
warrant  the  giving  of  tlie  instruction.  But  the  objection  most 
elaborated  in  the  argument  is,  the  ''instruction  lays  down  as  law 
that  a  mere  promise  to  repair  justified  the  deceased  to  use  the 
foot-board,  though  he  knew  it  was  dangerous."  The  principle  em- 
bodied in  this  charge  is  broader  than  the  objection  taken  assumes 
it  to  be.     It  proceeds  on  the  theory  deceased,  ''relying  upon  said 
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promise,  remained  in  the  employ  of   the  defendant  until  he  was 
killed." 

The  questions  raised  and  discassed  on  this  record  haye  not  here- 
tofore been  considered  by  the  court  in  the  exact  form  now  presented, 
and  the  court  is  at  liberty  to  determine  them  as  upon  first  impres- 
sion«  The  principles  that  lead  up  to  the  precise  questions  inrolved 
have  been  the  subject  of  frequent  discussion  in  this  court.  A 
party  entering  the  service  of  a  railroad  company,  or  other  corpora- 
tion using  locomotives  as  propelling  power,  assumes,  by  his  con- 
tract of  employment,  all  the  ordinary  hazards  arising  from  the 
performance  of  the  duties  of  his  voluntary  engagement.  Where  a 
person  is  injured  by  any  of  the  ordinary  perils  incident  to  such 
service,  however  sad  the  consequences,  the  law  will  afford  him 
no  remedy.  It  is  however  the  duty  of  the  employer  not  to 
expose  the  employee  to  other  perils  not  within  those  commonly 
known  to  be  incident  to  the  service  he  is  expected  to  perform. 

On  this  principle  it  is  the  implied  duty  of  the  master  to  furnish 
reasonably  safe  machinery  for  use,  and  to  observe  ordinary  care  in 
the  selection  of  fellow  servants.  Should  the  employee  discover  the 
service  had  become  more  hazardous  than  usual,  or  than  he  had  an- 
ticipated, by  reason  of  defective  machinery,  the  retaining  of  un- 
faithful fellow  servants,  or  for  any  other  cause,  the  general  rule  is, 
he  must  quit  the  service  or  assume  the  extra  risks  to  which  he  is 
exposed.  The  rule  of  law  in  this  respect  rests  on  a  correct  princi- 
ple. Where  the  servant  discovers  defects  in  machinery,  or  any 
thing  else  that  renders  the  service  more  hazardous,  no  matter  from 
what  cause  the  same  may  arise,  it  is  all-important  he  should  report 
the  same  to  the  common  master,  or  at  least  to  persons  in  the  enu 
ploy  of  the  master  whose  duty  it  is  to  correct  the  same.  Unless  he 
does  so  the  law  has  wisely  provided  he  cannot  recover  from  the 
employer  for  injuries  occasioned  by  extra  perils  he  voluntarily  en. 
counters,  without  notice  to  the  master.  The  relation  of  master 
and  servant  imposes  no  obligation  on  the  master  to  take  more  care 
of  the  servant  than  the  servant  is  willing  to  observe  for  his  own 
personal  safety.  Indianapolis^  Bloamington  and  Wesi&m  Ry.  Co. 
V,  Flanagan^  77  111.  365  ;  Pennsylvania  Go.  v.  Lynehy  90  id.  334 ; 
Columbus^  Chicago  and  Indiana  Central  Ry.  Co.  v.  Troeschy  68  id. 
545 ;  B.  c,  18  Am.  Bep.  578. 

But  the  general  rule  thus  stated  admits  of  exceptions.  It  is 
now  uniformly  stated  by  text  writers,  that  where  the  master,  on 
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being  notified  by  the  servant  of  defects  that  render  the  service  he 
is  engaged  to  perform  more  hazardous,  expressly  promises  to  make 
the  needed  repairs^  the  servant  may  continue  in  the  employment 
a  reasonable  time  to  permit  the  performance  of  a  promise  in  that 
regard  without  being  guilty  of  negligence,  and  if  any  injury  results 
therefrom  he  may  recover,  unless  when  the  danger  is  so  imminent 
that  no  prudent  person  would  undertake  to  perform  the  service. 
Whart.  &  Redf.  Neg.,  §  96  ;  Oooley  Torts,  569  ;  Whart.  Neg.  220. 
The  doctrine  on  this  subject  rests  on  sound  principle,  and  it  will  be 
found  to  be  supported  by  English  and  American  decisions.  The 
reason  upon  which  the  rule  is  said  to  rest  is,  that  the  promise  of 
the  master  to  repair  defects  relieves  the  servant  from  the  charge  of 
negligence  by  continuing  in  the  service  after  the  discovery  of  the 
extra  perils  to  which  he  would  be  exposed.  Pait&rson  v.  P.  J  (7. 
R.  R.  Co.,  76  Penn.  St.  389  ,-^.  c,  18  Am.  Rep.  412 ;  Conrad  v. 
Vulcan  Iron  Works,  62  Mo.  85 ;  Hough  v.  Railway  Co.,  100  U.  S. 
913  ;  Holmes  v.  ClarJc,  6  H.  &  N.  348 ;  Clark  v.  Holmes,  7  id.  937. 
The  &cts  in  Holmes  v.  Clark,  as  shortly  stated  by  Pollock,  G. 
B.,  Bxe,  that  when  plaintiff  entered  into  defendant's  service  the 
machinery  was  protected  by  an  iron  guard,  but  after  he  had  been 
some  months  in  the  service  the  guard  was  broken,  either  by  accident 
or  decay,  and  the  machinery  remained  unprotected.  The  plaintiff 
complained  of  it  more  than  once,  and  was  told  the  guard  should 
be  restored.  This  was  not  done,  and  whilst  plaintiff,  in  the  course 
of  his  duty,  was  oiling  the  machinery,  he  sustained  the  injury  for 
which  the  action  was  brought.  Against  plaintiff's  right  to  recover 
on  the  facts  as  stated,  two  pomts  were  made,  one  a  matter  of  fact, 
the  other  of  law.  It  was  said  plaintiff's  own  negligence  caused  the 
injnry ;  but  that  was  regarded  as.a  question  of  fact,  which  the  jury 
found  in  favor  of  plaintiff,  and  that  was  taken  as  conclusive.  The 
point  of  law  was,  that  plaintiff  having  undertaken  a  dangerous  ser- 
Tice,  with  knowMge  of  the  danger,  could  not  recover  damages  in 
consequence  of  an  injury  which  ensued  from  the  risk  he  had  volun- 
tarily undertaken.  In  ruling  against  the  position  taken  by  de- 
fendant, the  court  said  :  '*  Many  cases  might  be  put  in  which  a 
servant  might  reasonably  incur  the  risk  instead  of  abandoning  the 
service,  and  if  during  a  period  when  the  danger  of  the  service  is 
increased  by  the  machinery  becoming  unprotected,  either  by  acci- 
dent or  decay,  or  from  other  cause,  the  servant  complains,  and  the 
master  promises  that  the  protection  shall  be  restored,  it  must  be 
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considered  that  the  master  takes  upon  himself  the  responsibility  of 
any  accident  that  may  occur  during  that  period."  The  doctrine  of 
this  case  was  afterward  affirmed  in  Clarh  y.  Holmes,  supra,  on 
appeal.  The  American  cases  cited  all  follow  closely  the  doctrine 
of  these  English  cases.  Running  through  all  the  cases  examined 
on  this  subject  is  the  principle  that  if  the  danger  from  continuing 
in  the  master's  service  is  so  imminent  that  no  one  but  a  person 
utterly  reckless  of  his  personal  safety  would  venture  upon  it,  the 
master  is  not  responsible.  Under  such  circumstances  the  law  holds 
it  to  be  negligence  on  the  part  of  the  servant  that  will  bar  any 
recovery  in  case  of  accident.  It  is  however  a  question  of  fact,  to 
be  found  as  any  other  fact  in  the  case,  whether  the  servant  is  guDty 
of  negligence  by  continuing  to  use  defective  machinery  for  a  reason- 
able time  for  the  fulfillment  of  the  promise  after  the  master  has 
promised  to  make  the  needed  repairs. 

Applying  these  principles  to  the  case  being  considered,  the  re* 
covery  is  fully  warranted  by  the  facts  as  they  must  have  been  found 
by  the  trial  and  Appellate  Courts.  The  law  applicable  to  the  facts 
is  stated  with  sufficient  accuracy  in  the  charge  given  by  the  courts 
and  whether  plaintiff  was  guilty  of  negligence  by  continuing  to  use 
the  engine  after  the  promise  to  make  the  repaira,  was  a  question  of 
fact,  which  the  jury  found  for  plaintiff,  and  since  that  finding  has 
been  affirmed  by  the  Appellate  Court,  it  must  be  regarded  as  weU 
found. 

[Minor  point  omitted.] 

No  error  appearing  that  affects  the  merits  of  the  case,  the  judg- 
ment of  the  Appellate  Court  will  be  affirmed. 

Judgment  afirmetL 

Non  BT  THS  Rbpobtkb.  —  See  Laning  ▼.  New  York  Cent.  R.  Go.,  10  Am.  Bep.  417. 

It  caukot  be  affirmed,  as  matter  of  law,  that  an  enirineer,  while  runninirAn  engine  vpoa 
a  railroad,  has  the  same  opportunity  as  the  corporation,  or  whatever  subocdlnatea  maj 
represent  it,  whose  duty  it  is  to  keep  the  track  in  repair,  to  asce^ln  and  know  of  de- 
fects; and  in  case  of  injury  to  him,  in  consequence  of  such  defects,  he  cannot  be  tlewiui  ri 
guilty  of  contributory  negligence,  simply  because  he  knew  that  the  track  was  scinsfwbat 
out  of  repair. 

It  seems  however  that  if  the  engmeer  knew  that  the  track  was  ao  badly  out  of  repair 
that  it  was  dangerous  to  run  over  it,  by  continuing  in  the  employment  after  sodi  knov^ 
edge,  he  assumed  the  risk,  and  the  corporation  is  not  liable  for  the  injury.    Mehan  v 
SwraeuK,  etc. ,  B.  Cn^  78  N.  Y.  58S. 

In  Orecfileaf  v.  Dubuque,  etc.,  R.  Co,,  88  Iowa,  tt.  It  was  held  that  the  servant  does 
not,  by  simply  remaining  in  the  employ  of  his  master  with  knowledge  of  defects  In  the 
machineiy  which  he  is  obliged  to  use,  assume  the  risks  attendant  upon  such  use.  Sodi  a 
remit  follows  onl^  where  he  remains  In  the  master's  service  without  objection  or  protest 
against  the  oonttnnanoe  of  the  defects.    See  Kroy  v.  ChicoifOt  etc..,  A.  Ck>. ,  8S  Iowa,  857. 
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•nd  eases  dted.  Tlie  qfoestkm  of  negUsence  on  the  psit  of  the  emplojee  Is  one  of  Csot  for 
thejQiy. 

In  Hawley  ▼.  N.  Y.  Cent.^  etc.,  R.OtK^  82  N.Y.  870,  plaintiff,  whOe  In  the  employ  of  defend- 
aatas  looomoiiTre  engineer,  was  Injured  I7  the  OTertuming  of  his  engine,  caused  hj  the 
bad  eondltlon  of  defendant's  rcMul.  In  an  action  to  reooTer  damages,  It  appeared  that 
plaintiff  was  running  14s  engine  by  express  orders  without  oars  attaebed  ahead  of  a  pas- 
senger train ;  he  knew  that  the  road  was  somewhat  out  of  repair,  and  that  he  Incurred 
some  danger,  but  It  did  not  appear  oonefaisiTely  that  he  knew  how  badly  It  was  out  of  r»- 
pslr,  or  that  the  danger  was  Tery  great.  Three  or  four  passenger  trains,  besides  freight 
trains,  passed  over  the  road  dally  each  way;  It  did  not  appear  that  any  accident  had  pre- 
lioaaly  happened,  oauaed  by  the  bad  oondition  of  the  road.  Plaintiff  and  other  engineers 
ksd  fkvqaentiy  run  their  engines  orsr  the  road  with  safety,  in  the  same  way  plaintiff  was 
nmalng  his  at  the  time  of  the  accident.  Plaintiff  was  ordered  by  competent  authority  to 
•0  ran  his  engine,  and  he  had  the  assurance  that  the  road  would  soon  be  put  In  repair. 
ffcU,  that  the  evldenoe  authorised  the  subm|ssloo  of  the  question  of  contributory  negU- 
fanoe  to  the  jury. 

The  court  said :  **We  must  take  into  account  the  plaintiff's  position.  His  business  was 
tkatof  an  engineer,  and  unless  he  obeyed  orders  and  ran  his  engine  he  would  haTo  been 
ohUged  to  abandon  defendant's  senrlce.  Of  one  thus  situated  the  law  should  not  be  too 
ezaotin^.  We  must  assume  that  the  officers  of  defendant,  who  had  charge  of  the  road, 
and  must  ha^ve  known  its  condition ,  deemed  It  safe;  and  the  plaintiff  had  the  right  to  rely 
somewhat  upon  their  judgment.  Other  employees  of  the  road,  and  hundreds  of  pas- 
sengers, were  dally  trusting  their  lives  upon  the  road,  and  on  the  day  of  the  accident  he 
was  ofdered  to  and  did  precede  a  passenger  train.  Under  such  circumstances,  was  the 
plaintiff  bound  to  set  up  his  judgment  against  that  of  all  others  and  determine  for  him- 
self that  the  road  was  absolutely  unsafe  for  the  passage  of  his  engine,  and  abandon  his 
position  as  engineer,  or  take  upon  himself  the  risk  caused  by  defendant's  negligence  r  We 
think,  under  all  the  dronmstances,  and  upon  all  the  evidence  given  on  both  sides,  that  It 
was  a  question  for  the  jury  to  determine,  whether  the  plaintiff  acted  with  reasonable  pru- 
dence and  discretion  In  ventoring  to  run  hia  engine  over  the  road. 

'*  But  aside  from  all  other  considerations,  the  plaintiff;  on  the  occasion  of  the  accident, 
rsn  his  engine,  without  any  can  attached,  ahead  of  a  psssenger  train,  at  the  rate  of 
twenty  mflea  per  hour,  over  a  road  which  defendant's  officers  knew  to  be  in  a  bad  condi- 
tion, by  the  exptess  orders  of  the  defendant.  It  would  be  a  Tery  unjust  rule  which  would 
aUow  a  master  to  shield  himself  from  responsibility  for  the  consequences  of  his  own  negli  • 
geoce  by  alleging  those  acts,  not  Inevitaldy  or  Imminently  dangerous,  to  haTC  been  negli- 
gent whSch  his  servant  performed  1^  his  express  orders.  PalUnonf.  IHttebitfvh  ^  Oof»- 
iisllroffls  B.  Cb.,  78  Fenn.  St.  888;  s.  c,  18  Am.  Rep.  418L  Whether,  in  this  case,  the  run* 
alag  of  the  engine  was  inevitably  or  Immtnently  dangerous,  was  oeftalnly  a  questios  for 


»» 
Sea  alM»  Doliy  t.  9iaat%  18  Hun,  814. 


DuPFiK  V.  Peopli. 
OoriiLiis.) 

OrtmUuU  lam  -^fefrffery  —  CMkh  tharatUm  •—  phOUtffttifpk. 

Where  the  glgitatiire  of  a  note  in  English  la  forged  in  German  or  Gothic  ehar- 
aetera,  and  is  the  same  name  in  English  as  in  German,  it  is  not  necessary  to 
allege  in  the  indictment  that  the  signatare  is  in  German  and  giye  a  transla- 
tion. 
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A  photographed  oopjr  of  %  forged  note  that  has  sinoe  become  illegible  is  admiiu 
sible  in  eyidence  to  prove  the  worda  of  the  note,  npon  proof  that  it  ia  an 
exact  oqpj  of  the  worda,  without  expert  proof  of  the  pxooeea  of  taking  St. 

nONYIOTION  of  forgery.     The  opinion  states  the  case. 

Edward  L.  Thomas,  for  plaintifF  in  error. 

B.  D.  W.  Holder^  State's  attorney,  and  JamoB  JleOartneg,  at- 
torney-general, for  people. 

ScHOLFiELD,  J.  The  indictment  under  which  plaintiff  in  error 
was  convicted  contains  five  counts,  charging,  in  yarying  language, 
in  some,  the  forging,  and  in  the  others,  the  uttering,  and  publishing 
as  well,  of  an  instrument,  of  whigh  the  following  is  a  copy  : 

"  $4106  ^  Bbllbtillb,  III.,  April  13,  1880. 

'^  Four  months  (without  grace)  after  date  we,  or  either  of  us, 
promise  to  pay  to  the  First  National  Bank  of  Belleville,  or  order 
the  sum  of  four  thousand  one  hundred  and  six  ^V  dollars,  for 
value  received,  with  eight  per  ceht  interest  per  annum  from  maturity^ 
at  the  office  of  the  First  National  Bank  of  Belleville. 

3abb  e^ntibt, 
Julius  Wiitklxb, 

Wm.  R  PAtXPIBLD." 

A  general  motion  to  quash  the  sereral  counts  was  ma^e  by 
plaintiiS  in  error,  and  overruled  by  the  court,  and  this  is  the  first 
error  alleged  in  the  ruling  to  which  our  attention  is  invited  by  the 
printed  argument  in  behalf  of  plaintiff  in  error.  The  contention 
is,  that  the  indictment  charges,  in  each  count,  the  forging  of  the 
name  of  Jacob  Schmidt,  and  the  copy  of  the  note  set  out  in  each 
count  shows  the  name  to  have  been  written  in  German  ;  but  since 
there  is  no  allegation  that  the  name  of  Jacob  Schmidt  was  signed 
in  German,  each  count  is,  upon  its  face,  defective.  In  support  of 
this,  reference  is  made  to  Wharton  on  Crim.  Pleading  and  Prac- 
tice (8th  ed.),  §  181,  and  Wharton  on  Grim.  Law  (8th  ed.), 
§  729.  The  references  are  hardly  pertinent.  They  show  that 
an  instrument  in  a  foreign  language  must  be  translated  and  ex- 
plained by  averments  in  the  indictment  But  there  is  no  pretense 
that  the  instrument  here  charged  to  have  been  forged  is  in  the 
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German  language.  The  name  of  Jacob  Schmidt  is  simply  written 
in  Gothic  instead  of  Roman  characters,  and  when  written  in  the 
one  it  is  not  made  to  appear  it  is  in  anywise  different  from  what  it  is 
when  written  in  the  other. 

[Minor  point  omitted.] 

On  the  trial  the  prosecution  offered  in  evidence  the  promissory 
note  alleged  to  have  been  forged,  and  a  photographed  copy  thereof. 
Plaintiff  in  error  objected,  first,  that  the  name  of  Jacob  Schmidt 
was  in  a  foreign  language ;  and  second,  that  the  process  of  taking 
the  photographed  copy  had  not  been  proved  by  an  artist  in  that 
line.  Both  objectioud  were  overruled  by  the  court,  and  the  offered 
evidence  was  given  to  the  jury.  This  ruling  constitutes  the  second 
error  claimed,  in  the  argument  on  behalf  of  plaintiff  in  error  to 
have  occurred  to  his  prejudice. 

If  what  has  been  said  in  regard  to  the  name  of  Jacob  Schmidt, 
in  discussing  the  motion  to  quash  the  indictment,  is  correct,  it  must 
foQow  that  the  objection  that  his  name  was  written  in  a  foreign  lan- 
guage is  untenable.  The  name  is  simply  **  Jacob  Schmidt, '^  writ- 
ten in  characters  that  are  understood  as  representing  J-a-k-o-b 
B-c-h-m-i-d-t. 

If  the  purpose  of  introducing  the  photographed  copy  in  evidence 
had  been  to  have  proven  the  forgery  by  a  comparison  of  hand- 
writings, there  would  have  been  much  more  force  than  there 
is  in  the  objection  in  that  regard;  but  there  was  no 
such  purpose  or  use.  The  officers  of  the  bank*  observing  that 
the  ink  in  which  the  note  was  written  was  rapidly  fading,  had  the 
note  photographed,  and  this  copy  was  offered  in  evidence  simply  to 
prove  the  words  of  the  original,  and  not  the  peculiarity  of  hand- 
writing. Since  the  taking  of  that  photograph  the  original  has 
faded  so  that  it  has  become  illegible,  or  practically  so.  Under  these 
circumstances  we  think  there  can  be  no  doubt  parol  evidence  of 
what  the  original  note  was  would  have  been  competent  evidence 
and  most  certainly  a  compared  copy  would,  though  there  had  been 
no  attempt,  in  making  it,  to  imitate  the  handwriting  of  the 
original  An  artist  may  be  required  to  determine  whether  the 
letters  of  a  professed  copy  are  an  exact  similitude  as  to  form,  shad- 
ing and  coloring  of  those  of  the  original,  where  that  is  material; 
but  inasmuch  as  the  words  may  be  the  same,  though  the  form, 
shading  and  coloring  of  the  letters  are  different,  it  can  not  be  indis- 
pensable to  have  a  photographic  artist  where  the  sameness  of  the 
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words  in  a  copy  with  those  in  the  original  is  alone  to  be  proyecL; 
We  think  the  proof  of  the  copy  here  was  clearly  competent.  The. 
cushier  of  the  bank  ought  to  have  been,  and  we  presame  was,  able, 
to  tell  just  as  well  as  the  best  photographer  whether  the  words  in 
the  copy  were  the  same  as  the  words  in  the  original. 
[Other  matters  omitted.].  ; 

Judgment  afimmL    ; 


WiLoOx  T.  Orrr  of  OnioAGa 

■ 

r 

dor  nt  881) 

MuniapcU  earparaUan — nsgUg^nce  qffir4  dspartmenL 
A  dtjr  is  not  liable  for  the  negligence  of  its  fire  department.* 

ACTION  of  damages  for  negligent  injury  to  property.    The  opua-' 
ion  states  the  case.    The  defendant  had  judgment  bdow. 

•  .  .  .  -  .      • 

WiUard  S  Drtggs^  for  appellant. 
Julius  &  GfrinnMf  for  appellee. 

Walkisi^  J.  This  suit  was  brought  by  appellant  in  the  Superior 
Gcmrt  of  Cook  county,  against  the  city  of  Chicago,  to  recover  dam-' 
ages  sustained  by  appellant  by  a  collision  between  his  carriage  and' 
H  hook  and  ladder  wagon  of  the  city,  through  the  alleged  neglect' 
of  the  driver  of  the  ladder  wagon,  whilst  in  the  service  of  the  ap- 
pellee in  having  property  from  destruction  by  fire.  A  general  de-' 
murrer  was  filed  to  the  declaration,  and  sustained  by  the  court,  and. 
a  judgment  tendered  against  plaintiflF  for  costs.  The  case  was  taken 
to  the  Appellate  Court,  and  the  judgment  was  affirmed,  and  it  is' 
brought  to  this  court,  and  the  sustaining  of  the  demurrer  is  as- 
signed for  error. 

The  question  presented  is,  whether  the  relation  of  master  and 
seiTant  exists  between  the  driver  of  the  ladder  wagon  and  the  city,' 
and  it  is  responsible  for  the  negligent  acts  of  the  driver  whenever 
engaged  in  the  performance  of  his  duty  under  the  ordinance  of  the 
city,  or  whether  the  relation  is  an  exception  to  the  general  rale.    It 

*  ToMma  effect,  Bobintum  ▼.  Cit9  f*f  EvaiiwilU  (87  Ind.  884).  44  Am.  Bep.  770: 

UNKxl  ▼.  IfOiHtoflle  (18  Bush,  S96),  88  Am.  Rep.  868. 
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lias  long  beengettledy  and  perhaps  neyer  questioned,  that  the  master, 
is  liable  for  injury  from  the  negligent  acts  of  his  servant  whilst  peri- 
forming  acts  within  the  line  of  his  duty.     Bnt  the  whole  question  j 
here  turns  upon  whether  that  relation  exists. 

Appellant  contends  that  inasmuch  as  the  city  voluntarily  under- . 
took  to^  and  did,  organize  a  fire  department^  which  is  under  th6 : 
entire  control  of  the  city,  and  as  it  appoints  its  officers,  pays  them . 
and  the  firemen,  and  discharges  them  through  its  officers,  and  the . 
whole  department  is  controUed,  regulated,  and  its  duties  prescribed 
by  city  ordinance,  nothing  more  can  be  required  to  create  the  rela-' 
tion  of  master  and  servant  between  it  and  its  employees.  The  de- ' 
partment  is  as  completely  under  the  control  of  the  city  as  the  board 
of  pfublic  works,  or  any  other  department  of  the  city  government. : 

The  64th  clause  of  section  62,  of  chapter  24,  Bev.  Stat.  1874,  con- : 
fera  the  power  **  to  erect  engine  houses,  and  provide  fire  engines, 
hoae  carts,  hooks  and  ladders,  and  other  implements  for  prevention 
and  extinguishment  of  fires,  and  provide  for  the  use  and  manage-  > 
ment  of  the  same^  by  voluntary  fire  companies  or.  ptherwiae."    It 
18  claimed  this  but  confers  a  power  that  the  city  is  at  liberty  to  ex- 
erciae,  or  not,  at  will;  that  it  is  in  no  sense  compulsory,  but  its,; 
exercise  is  purely  voluntary,  and  the  city  having  chosen  to  organize  i 
and  control  the  department,  it  is  unlike,  in  its  effects  and  conse-\' 
quences,  the  exercise  of  a  power  imposed  upon  the  city  by  legislative 
reqnirement  —  this  is  voluntary  and  that  would  be  compulsory,  and 
this  ahould  make  a  difference  in  the  two  cases ;  that  if  the  legisla- 
ture had  compelled  the  exercise  of  this,  power  it  would  have  been  . 
exercising  a  portion  of  the  power  of  the  State,  and  the  city  should, 
in  such  a  case,  not  be  any  more  responsible  for  the  action  of  those 
employees  in  carrying  out  the  power,  than  counties  for  the  acts  of 
Bheritts  and  other  officers  required  by  law;  that  the  city  having  vol-  ■ 
ontarily  assumed  the  exercise  of  this  power,  it  should  be  responsible 
for  its  proper  and  reasonable  exercise.     These  are  the  grounds  urged  . 
for  a  reversal  of  the  judgment  of  the  court  below. 

On  turning  to  the  reported  cases  of  the  courts  of  other  States,  we  , 
find  a  uniform  line  of  decisions  holding  that  cities  are  not  liable  for 
the  negligent  acts  of  the  officers  or  men  employed  in  their  fire  de- 
partments whilst  in  the  discharge  of  their  duty,  thus  creating  an  > 
exception  in  this  class  of  cases  to  the  general  rule  of  respondeat  i 
stiperiar.  In  his  work  on  Municipal  Corporations,  Dillon  (1st  ed.), , 
g  774,  says:    *\  So  although  a  municipal  corporation  has  power  to . 
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extinguish  fires,  to  establish  a  fire  department,  to  appoint  and  re- 
move its  officers,  and  to  make  regulations  in  respect  to  their  gov- 
ernment and  the  management  of  fires,  it  is  not  liable  for  the 
negligence  of  the  firemen  appointed  and  paid  by  it,  who  when  en- 
gaged in  the  line  of  their  duty,  upon  an  alarm  of  fire  ran  over  the 
plaintiff,  in  drawing  a  hose  reel  belonging  to  the  city,  on  their  way 
to  the  fire;  nor  for  injuries  to  the  plaintiff  caused  by  the  bursting 
of  the  hose  of  one  of  the  engines  of  the  corporation,  through  the 
negligence  of  a  member  of  the  fire  department.  The  exemption 
from  liability  is  placed  upon  the  ground  that  the  service  is  per- 
formed by  the  corporation  in  obedience  to  an  act  of  the  legislature 
— ^^is  one  in  which  the  corporation  has  no  particular  interest,  and 
from  which  it  derives  no  special  benefit  in  its  corporate  capacity  ; 
that  the  members  of  the  fire  department,  although  appointed  by  tlie 
city  corporation,  are  not  the  agents  and  servants  of  the  city,  fo»r 
whose  conduct  it  is  liable,  but  they  act  rather  as  officers  of  the  city, 
charged  with  a  public  service,  for  whose  negligence  in  the  discharge 
of  official  duty  no  action  lies  against  the  city  without  being  ex- 
pressly given,  and  the  maxim  ruptmdeat  superior  has  therefore  no 
application."  He  refers  to  the  cases  of  Hafford  v.  New  Bedfwrd^ 
16  Gray,  297,  and  Fisher  v.  Bosian,  104  Mass.  87  ;  8.  c.,  6  Am. 
Bep.  196,  which  support  the  text  In  New  York  the  same  doctrine 
is  applied  in  Maximilian  v.  Mayor,  62  N.  Y.  160;  8.  a,  20  Am. 
Bep.  468,  and  Smith  v.  Rocheeier,  76  N.  Y.  513.  In  Oonnecticut,  in 
the  case  of  Jeweti  v.  New  Haven,  38  Conn.  368  ;  8.  c,  9  Am.  Bep. 
382.  In  Iowa,  in  Ogg  v.  Lansing,  35  Iowa,  495 ;  8.  c,  14  Am.  Bep. 
499,  and  Field  v.  Des  Moines,  39  Iowa,  575  ;  8.  c,  18  Am.  Bep.  46. 
In  Missouri,  by  HeHer  v.  Mayor,  53  Mo.  159 ;  8.  c.,  14  Am.  Bep. 
444.  In  California,  in  Howard  v.  San  Francisco,  51  Gal.  52.  The 
same  doctrine  has  been  announced  by  the  Supreme  Oourt  of  Ohio. 
In  favor  of  the  doctrine,  it  may  be  that  an  additional,  if  not 
more  satisfactory,  reason  for  its  adoption,  and  rendering  it  an  ex- 
ception to  the  general  rule,  may  be  found  in  public  policy.  If  lia- 
ble for  neglect  in  this  case,  the  city  must  be  held  liable  for  every 
neglect  of  that  department,  and  every  employee  connected  with  i^ 
when  acting  within  the  line  of  duty.  It  would  subject  the  city  to 
the  opinions  of  witnesses  and  jurors  whether  sufficient  dispatch  was 
used  in  reaching  the  fire  after  the  alarm  was  given  ;  whether  the 
employees  had  used  the  requisite  skill  for  its  extinguishment ; 
whether  a  sufficient  force  had  been  provided  to  secure  safety; 
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whether  the  city  had  provided  proper  engines  and  other  appliances 
to  answer  the  demands  of  the  hazards  of  fire  in  the  city ;  and  many 
other  things  might  be  named  that  would  form  the  subject  of  legal 
eontroTersy.  To  permit  recoveries  to  be  had  for  all  such  and  other 
acts  would  virtually  render  the  city  an  insurer  of  every  person's 
property  within  the  limits  of  its  jurisdiction.  It  would  assuredly 
become  too  burdensome  to  be  borne  by  the  people  of  any  large  city, 
where  loss  by  fire  is  annually  counted  by  the  hundreds  of  thous- 
ands, if  not  by  the  millions.  When  the  excitement  is  over  and 
calm  reason  assumes  its  sway,  it  may  appear  to  many  that 
other  methods  could  have  been  adopted  to  stay  destruction, 
that  appear  plausible  as  theories,  and  their  utter  fallacy  cannot  be 
demonstrated  by  any  actual  test.  To  allow  recoveries  for  the  neg- 
ligence of  the  fire  department  would  almost  certainly  subject  projv 
erty  holders  to  as  great,  if  not  greater,  burdens  than  are  suffered 
from  the  damages  from  fire.  Sound  public  policy  would  forbid  it, 
if  it  was  not  prohibited  by  authority. 
The  judgment  of  the  Appellate  Oourt  must  be  affirmed. 

Judgment  affirmed^ 


Babouly  y.  Shits. 

(lor  m.  840.) 
Pf9pmrtif — mmnkerthSp  nf  ftoarcl  of  tfmit. 

Aa  ualniiafeiabla  eertificata  of  membenhip  of  a  board  of  trade  is  boI  pn^ 

ertj  sabjeet  to  Judicial  sale,    ifiu  twie,  p.  444.) 

Lawrence,  Campbell  dt  Lawrenee^  John  H.  Baitenf  Jr^  and  C, 
BoebwUhf  for  appellant 

Marion  Oulver,  for  appellee. 

GftAia,  J.  There  is  but  one  question  presented  by  this  record, 
and  that  is  whether  a  certificate  of  membership  in  the  board  of 
trade  of  the  city  of  Chicago  is  property  which  is  liable  to  be  sub- 
jected to  the  payment  of  the  debts  of  the  holder  by  legal  proceed- 
ings. 
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•  The  Board  of  Titide  of  Chicago  is  a  corporation  created  by  a 
special  act  of  the  legislature  of  the  State,  with  power  to  sue  and  be 
sUed,  to  purchase  and  hold  property  not  to  exceed  at  any  time 
$200,000.  The  objects  of  the  corporation,  as  declared  by  the  char- 
ter and  by-laws,  are  ''  to  maintain  a  commercial  exchange  ;  to  pro- 
mote uniformity  in  the  customs  and  usages  of  merchants  ;  to  incul- 
cate principles  of  justice  and  equity  in  trade ;  to  facilitate  the 
speedy  adjustment  of  business  disputes ;  to  accquire  and  to  dis- 
seminate valuable  commercial  and  economic  information ;  and 
generally,  to  secure  to  its  members  the  benefits  of  co-operation  in 
the  furtherance  of  their  legitimate  pursuits.".  By  the  13th  section 
of  the  charter  the  corporation  is  prohibited  from  transacting  any 
business  excepting  such  as  is  usual  in  the  management  of  boards 
of  trade  or  chambers  of  commerce.  No  dividends  whatever  are 
made  among  the  members  of  the  corporation.  No  person  can  be- 
come a  member  unless  he  receives  the  votes  of  not  less  than  ten  of 
the  board  of  directors.  A  certificate  of  membersliip  is  transferable 
on  the  books  of  the  association  to  any  .^person  eligible  to. qiember- 
ship'W'hu  may  be  approved  by  the  board  of  directors  after  due  no- 
tice. The  corporation  has  power  to  make  by-laws  for  the  manage- 
ment of  its  business,  and  the  mode  in  which  it  shall  be  transacted. 
Under  the  by-laws  the  board  of  directors  are  required  to  provide 
necessary  rooms  and  ofiSces  for  the  purposes  of  the  association, 
which  shall  be  kept  open  on  all  business  days  during  certain  hours 
for  the  admission  of  the  lAembeft.         ■•■\  /t 

From  an  examination  of  the  charter  and  by-laws  of  the  corpora- 
tion it  is  apparent  that  no  member  receives  any  pecuniary  profit 
from  the  corportition,  or  from  its  capital  orrevekiue,  except  such 
advantage  ii^  the  way  of  trade  that  he  may  derive  from  the  mere 
privilege  of  being  a  member,  and  from  being  admitted  to  transact 
business  in  the  rooms  of  the  board.  If  dividends  were  authorized 
to  bie  declared  among  the  members,  as  stockholders,  of  the  earnings 
or  accumulations  of  money  or  property,  there  might  be  some  ground 
for  holding  that  a  certificate  of  membership  was  property,  and  lia- 
ble to  be  taken  for  the  debts  of  the  member ;  but  such  is  not  the 
case.  However  much  money  or  property  may  be  accumulated  by 
the  board,  it  is  powerless  to  declare  a  dividend  among  its  members. 

When  the  nature  and  object  of  a  certificate  of  membership  are 
understood,  can  it,  upon  any  reasonable  principle,  be  said  to  be 
property  ?    In  Bouvier's  Law  Dictionary,  the  author,  under  the 
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keiul  of  '*  Property,"  gives  a  definition/ as  follows  :  '•  The  right  and 
14) terest  which  a  man  has  in  lands  and  chattels  to  the  exclusion  of 
otherd."  The  author  also  announces  the  rule  that  property,  con- 
^dered  s\s  an  exclusive  right  to  things,  contains  not  only  the  right 
to  use  those  things,  but  a  right  to  dispose  of  them  as  the  owner 
fnay  desire.  The  certificate  of  membership  is  neither  lands  nor 
chattels,  nor  can  a  member  dispose  of  his  membership  as  he  pleases. 
A  sale  can  only  be  made  to  such  person  as  the  board,  through  its 
directors,  may  determine.  If  then  a  certificate  of  membership  is 
property,  it  does  not  fall  within  thfe  definition  given,  nor  do  we 
know  of  any  definition  of  property  within  which  it  ^ivould  fall. 
'  It  may  be  said  that  a  certificate  of  membership  has  a  large  Vidue, 
and  hence  ought  to  be  regarded  as  property.  It  is  true  that  the' 
board  requires  a  person  who  becomes  a  member  to  pay  an  initiation 
fee  of  $5,000,  and  the  evidence  shows  that  a  certificate  of  member- 
ship is  regarded  in  the  market  as  worth  14,000 ;  but  this  docs  not 

■  r 

change  the  character  of  the  right.  A  church  organized  under  our 
statute  may  own  property  for  the  uses  and  privileges  of  its  mem- 
bers, worth  as  much  as  the  property  possessed  by  the  board  of 
Arade,  and  the  right  of  a  member  to  attend  the  meetings  of  the 
ofanrch  and  occupy  a  pew  may  be  regarded  as  a  high  and  valuable 
right,  and  yet  the  right  of  membership  has  never  been  regarded  as 
property  which  may  be  subjected  to  the  payment  of  the  debts  of  a 
mombisr.  The  sanie  may  ^so  be  said  in  regard  to  the  membership 
ill  a  masonic  lodge,  or  a  social  dub,  and  various  other  organiza^ 
tions  of  a  similar  character. 

<•  There  may  be/and' doubtless  are,  many  privileges  which.  A  man 
may  possess  that  are  valuable  to  him,  which  do  not' fall  Within  the 
definition  of  property,  and  which  may  be  enjoyed,  but  cannot  be 
subjected  to  the  payment  of  debts.  A  liquor  dealer  may  be  licensed 
t{a  aell  liquors  at  a  certain'  plabe,  for  a  ceH^ain  tiine^,  for  which 
privilege  he  is  required  to  pay  $1,000  per  annum:  That  privilege 
is  worth  to  him  much  more  than  he  is  required  to  pay ;  but  is  that 
privilege  property  which  may  be  sold  on  execution,  or  reached  by  a 
ereditor's  bill,  for  the  payment  of  debts  ?  We  have  never  so  under- 
stood the  law.  A  peddler  or  an  auctioneer  may  be  licensed  to  carry 
on  his  vocation  within  a  certain  district,  for  which  he  may  pay  a 
stipulated  sum  of  money.  The  profits  arising  from  the  privilege 
of  exercising  the  right  may  be  much  larger  than  can  be  earned  by 
a^perbon  exercising  the  right  to  transact  business  on  the  floor  of  the 
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board  of  trade,  and  yet  we  have  never  understood  that  saoh  a 
privilege  was  liable  to  be  seized  and  sold  in  satisfaction  of  debta. 
The  attorney  and  the  physician  are  licensed  to  practice  their  pro- 
fessions. It  costs  money  to  obtain  such  a  privilege.  It  may 
be,  aud  is,  a  valuable  right,  and  yet  such  a  right  cannot  be 
taken  by  a  creditor's  bill  and  sold  in  satisfaction  of  a  debt  The 
same  may  be  said  in  regard  to  various  other  privileges  which  may 
be,  and  often  are,  conferred  upon  persons  in  the  differont  pursuits 
of  life. 

A  certificate  of  membership  in  the  Board  of  Trade  of  Chicago 
empowers  the  person  who  is  admitted  as  a  member  to  attend  the 
meetings  of  the  board,  and  deal  in  the  various  products  of  the 
country.  This  right  to  appear  at  a  certain  place  and  transact  cer- 
tain business,  in  our  judgment  is  not  property,  but  it  is  a  mere 
privilege  conferred  upon  the  member,  which  cannot  be  reached  and 
sold  by  the  process  of  courts.  It  is  a  right  which  may  be  regarded 
as  valuable,  but  which  cannot  be  divested  or  destroyed,  except  by 
the  board  itself,  for  a  failure  of  the  member  to  conform  to  the 
rules  and  regulations  of  the  association.  This  view  is  in  harmony 
with  the  rule  announced  by  the  Supreme  Court  of  the  State  of 
Pennsylvania,  where  a  similar  question  arose.  Thompson  v.  Adaau^ 
93  Penn.  St  55 ;  Pancoast  v.  Gow&n,  id.  66. 

We  have  been  referred  to  some  cases  which  seem  to  hold  a  dif-^ 
ferent  view,  but  without  entering  upon  a  review  of  the  cases  cited 
we  do  not  think  they  establish  the  correct  rule,  and  we  are  not  in- 
clined to  follow  them. 

The  judgment  of  the  Appellate  Court  will  be  reversed,  and  the 
cause  remanded. 

Judgment  reo&rmL 

Subsequently,  on  an  application  for  a  rehearing,  the  following 
additional  opinion  was  filed  : 

Gbaio,  J.  A  petition  for  a  rehearing  has  been  filed  in  this  case, 
in  support  of  which  we  have  been  favored  with  an  elaborate  argu- 
ment, in  which  it  is  urged  that  the  decision  rendered  by  this  court 
is  not  in  harmony  with  the  current  of  authority  on  the  question 
involved.  We  have  given  the  argument  of  the  petitioner  a  careful 
consideration,  but  we  are  unable  to  arrive  at  a  different  conclusion 
,!f  rom  that  reached  on  the  original  argument  of  the  case. 

In  the  petition  for  a  rehearing  it  is  said  :    '^  Appellee  does  not 
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daim  that  Barclay's  membership  is  property  that  he  could  le^y  on 
by  attachment,  execution  or  garnishment,  at  law,  but  he  does  claim 
that  the  '  incorporeal  right/  which  Barclay  has  to  a  seat  on  the 
board  of  trade,  is  property, — valuable  property, — and  can  be 
reached  in  chancery,  subject  only  to  the  prior  claims  of  his  co- 
members  of  the  board  for  debts  contracted  in  the  regular  course  of 
bosinees  on  the  exchange/'  It  is  true,  that  under  our  statute, 
certain  assets  of  a  judgment  debtor  not  liable  to  be  levied  upon 
and  sold  under  execution  as  property,  strictly  speaking,  may  be 
reached  by  a  judgment  creditor  by  a  creditor's  bill,  as  money, 
things  in  action  due  to  the  judgment  debtor,  or  held  in  trust  for  him; 
but  does  a  certificate  of  membership  in  the  board  of  trade  fall 
within  that  species  of  property  ? 

We  have  been  referred  to  Hyde  y.  Woods,  94  IT.  S.  523,  as  an  au- 
thority sustaining  the  position  of  appellee.  That  was  a  case  brought 
by  the  assignee  in  bankruptcy  of  Thomas  W.  Fenn,  to  recover  the 
proceeds  of  the  sale  of  the  seat  of  Fenn  in  the  San  Francisco  Stock 
and  Exchange  Board,  which  came  into  the  hands  of  the  defendants 
within  four  months  before  the  filing  of  the  petition  in  bankruptcy. 
The  court  held  that  the  plaintiff  could  not  recover;  that  the  pro- 
ceeds of  the  sale  of  the  seat  were  properly  disposed  of  by  the 
defendants  in  the  manner  provided  for  by  the  articles  of  in- 
corporation. It  is  true  the  court  in  its  opinion  says  that  the 
incorporeal  right  which  Fenn  had  to  his  seat  was  property,  but 
as  we  understand  the  decision,  that  was  not  a  question  involved 
in  the  case.  The  seat  of  Fenn  had  been  sold  and  converted  into 
money,  and  the  action  was  brought  by  the  assignee  to  recover  that 
^oney  in  the  hands  of  third  persons.  It  was  not  a  proceeding  as 
this  is  to  compel  a  certificate  of  membership  to  be  delivered  over  to 
an  officer  of  the  court,  and  to  obtain  a  decree  ordering  such  officer 
to  sell  the  certificate.  If  Barclay,  the  appellant,  had  sold  his  certi- 
ficate of  membership  on  the  board  of  trade,  and  had  converted  it 
into  money,  and  this  was  a  proceeding  to  reach  that  money  in  the 
hands  of  a  third  party,  in  satisfaction  of  a  judgment  or  for  the 
benefit  of  creditors,  then  the  case  in  principle  would  be  like  the  one 
cited,  and  the  case  cited  could  be  relied  upon  as  authority.  But  such 
is  not  the  case.  Had  the  certificate  been  converted  into  money, 
and  this  was  a  proceeding  to  reach  that  money,  we  would  have  no 
difficulty  in  holding  that  the  action  was  well  founded;  but  the  power 
of  a  Court  of  Chancery  to  divest  a  man  of  a  mere  right  to  transact 
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business  on  the,  board  of  trade,  and  seU  that,  right  m. satisfaction  of 
a  judgment  on  the  ground  that  such  a  right  has  value  is  going 
further  than  we  think  the  rules  of  equity  will  warrant. 

We  hafve  also  been  referred  to  FbwellY.  Waldraut  89  N.  T.  329; 
8.  c,  42  Am.  Bep.  301,  as  an  authority  on  the  question  inyolved. 
In  that  case  one  Bobbins,  who  was  a  member  of  the  New  York 
Cotton  Exchange,  pledged  his  certificate  of  membership,  which  en- 
titled him  to  a  seat,  as  collateral  security  for  his  note  given  for  a 
loan  of  money.  The  amount  due  on  the  note  was  tendered  the  holder 
and  he  refused  to  accept  the  money  and  surrender  the  certificate, 
when  Powell,  as  receiver,  appointed  in  supplementary  proceedings  on 
f3xecution  against  Bobbins,  brought  in  a  claim  against  the  holder  of 
the  certificate  to  redeem.  The  court,  following  Hyde  v.  Woods,  supra^ 
which  is  cited  to  sustain  the  position,  held  that  the  certificate  was 
property.  The  articles  of  the  cotton  exchange  are  not  set  out  in 
the  statement  of  the  case  or  opinion,  but  it  seems  manifest  from  the 
opinion  of  the  court,  that  they  differ  widely  from  the  articles  of  the 
board  of  trade.  In  the  opinion  it  is  said:  ''It  was  something  more 
than  a  mere  personal  license  or  privilege,  for  it  could  pass  from  one 
to  another  of  a  certain  class  of  persons,  and  belongs  as  fully  to  the 
assignee  as  it  did  to  the  assignor.  That  characteristic  gave  it  not 
only  value,  which  might  attach  to,  a  bare  personal  privilege,  but 
market  value,  which  usually  belongs  only  to  things  which  are  the 
subject  of  sale.  *  *  *  It  could  be  transferred  from  hand  to 
hand,  and  all  the  time  keep  its  inherent  value,  and  be  as  freely 
and  fully  enjoyed  by  the  pei^milted  purchaser  as  by  the  original 
owner."  A  certificate  of  membership  in  the  board  of  trade  cannot 
be  transferred  by  a  member  at  any  time  or  to  any  person  he  may  see 
proper  to  select.  Under  the  by-laws,  a  transfer  can  only  be  made 
to  a  person  who  may  be  approved  by  the  board  of  directors.  The 
board  reserved  the  power  to  prevent  any  transfer  or  sale  which  it 
might  think  best,  hence  a  certificate  of  membership  could  not  he 
sold  and  transferred  in  the  market  from  hand  to  hand,  as  seems  to 
be  authorized  by  the  cotton  exchange.  If  a  certificate  of  member- 
ship on  the  board  of  trade  was  subject  to  sale  and  transfer  by  a 
member  at  his  will  and  pleasure,  as  seems  from  the  opinion,  to  be 
the  case  in  the  cotton  exchange,  we  might  not  hesitate  to  hold,  ds 
did  the  Oourt  of  Appeals,  that  it  could  be  reached  on  creditor's  hill 
in  satisfaction  of  a  judgment.     But  such  is  not  the  case. 

We  have  also  been  referred  to  several  cases  decided  in  the  United 
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Statefi  J^istrict  Courts,  but  it  will  not  be  neceBsary  to  con&ider  them 
here.  Those  cases  are  mainly  predicated  upon  Hyde  v.  Woods,  supra, 
which,  as  we  haye  attempted  to  show,  is  so  different  in  its  facts 
from  this  case  that  it  cannot  be  regarded  as  an  authority. 

But  even  the  decisions  in  the  District  Courts  have  not  been  har- 
monious. In  the  matter  of  In  re  Sutherland,  6  Biss.  526,  where  a 
certificate  of  membership  in  the  Board  of  Trade  of  Chicago  was 
involved,  it  was  expressly  held  not  to  be  property.  In  concluding 
the  court  said  :  '^  I  am  of  opinion  that  the  bankrupt's  membership 
in  this  board,  being  in  the  nature  of  a  franchise,  title  or  privilege, 
does  not  vest  in  or  pass  to  his  assignee,  and  cannot  be  treated  as  a 
portion  of  his  assets." 

Section  6  of  the  charter  of  the  board  declares  :  ^^  Said  corpora- 
tion shaQ  have  the  right  to  admit  or  expel  such  persons  as  they 
may  see  fit,  in  manner  to  be  prescribed  by  the  rules,  regulations 
and  by-laws  thereof."  Under  this  section  of  the  charter,  and  the 
by-laws  adopted  under  it,  no  person  can  become  a  member  of  the 
board  except  such  as  the  board  may  see  proper  to  admit.  It  makes 
no  difference  what  may  be  his  standing,  either  morally,  intellectu- 
ally or  as  a  business  man,  he  cannot  become  a  member  without  the 
consent  of  the  board,  in  other  words,  the  board  has  been  empow- 
ered by  the  legislature  to  determine  for  itself  who  shall  be  iiks  asso- 
ciates. We  do  not  understand  that  a  court  of  equity,  or  any  other 
Court,  has  a  right  to  determine  who  shall  be  a  member  of  the  board, 
i^d  entitled  to  enjoy  the  rights  and  privileges  conferred  by  the 
legislature  on  that  body,  and  yet  we  are  asked  to  hold  that  the  Cir- 
cuit Court  had  the  right  to  take  from  appellant  his  membership 
and  sell  it  in  the  market  to  another.  What  could  be  gained  by  a 
sale  unless  the  purchaser  could  be  invested  with  the  right  to  a  seat 
on  the  board  ?  Is  a  court  of  equity  created  to  render  a  decree  in  a 
case  which  it  is  powerless  to  enforce  ?  We  have  nev^r  understood 
that  courts  of  equity  were  organized  to  render  decrees  which  could 
be  of  no  practical  benefit  to  any  person,  and  which  could  not  be 
carried  out  and  enforced. 

In  Gallagher  v.  Lane,  16  Blatchf .  410  (a  casie  cited  by  appellee 
in  support  of  his  petition  for  a  rehearing),  C^OATE,  J.,  in  deliv- 
ering the  opinion  of  the  court,  said :  '^  In  an  unreported  case  ia 
this  district  Judge  Blatohfobd  refused  to  make  an  order  for  the 
sale  at  auction  of  a  seat  in  the  stock  exchange,  solely  however  on 
the  ground  that  he  would  not  permit  a  public  sale  to  be  made,  un- 
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der  the  sanction  of  the  oonrt,  in  a  case  where  the  assignee  oonld  not 
undertake  with  the  purchaser  to  deliver  the  thing  sold.''  There  is 
much  wisdom  in  this  remark.  As  we  have  seen,  a  purchaser, 
should  a  sale  of  the  certificate  be  ordered,  could  acquire  no  ri^t  to 
a  seat  unless  the  board  saw  fit  to  admit  such  purchaser,  and  a 
court  ought  not  to  be  required  to  render  a  decree  that  could  be  of 
no  practical  benefit  to  any  person. 

It  is  contended  that  the  two  Pennsylvania  cases  cited  in  the  opin- 
ion are  not  authority  in  this  case.  In  one  of  the  cases  {JRineoati  v. 
Oow€7^  93  Penn.  St.  (S&)y  it  is  said  :  ^' A  seat  in  the  board  of  bro- 
kers is  not  property  subject  to  execution  in  any  form.  It  is  a  mere 
personal  privilege,  perhaps  more  correctly  a  license,  to  buy  and  sell 
at  the  meetings  of  the  board.  It  certainly  could  not  be  levied  on 
or  sold  under  a/,  /a.  The  sheriff's  vendee  would  acquire  no  title 
which  he  could  enforce.  Nor  is  it  within  either  the  words  or  the 
spirit  of  the  act  of  June  16,  1836,  providing  for  attachment  on 
judgment.  Whether  the  proceeds  of  the  sale  of  the  seat  in  the 
hands  of  the  treasurer  of  the  board  and  payable  to  the  defendant 
according  to  the  regulations  and  by-laws  of  the  board,  could  be  thus 
reached,  is  an  entirely  different  question.  This  and  no  more  is 
what  we  understand  to  have  been  decided  by  the  Supreme  Court  of 
the  United  States  in  Hyde  v.  Woods,  94  U.  S.  525,  where  Mr.  Justice 
MiiXBR  says  :  '  If  there  had  been  left  in  the  hands  of  the  defend- 
ants any  balance,  after  pajring  the  debts  due  to  the  members  of  the 
board,  that  balance  might  have  been  recovered  by  the  assignee  in 
bankruptcy.' "  We  supposed  this  and  the  other  case  had  a  direct 
bearing  on  the  question.  Indeed  this  case  cites  Hydey.  Woods,  the 
leading  case  upon  which  petitioner  relies,  and  shows  plainly,  as  we 
think,  that  it  has  no  bearing  in  a  case  like  the  one  under  consider- 
ation. 

It  will  not  however  be  necessary  to  discuss  the  question  further. 
We  are  satisfied  that  the  conclusion  reached  on  the  original  hear- 
ing was  correct,  and  the  petition  for  a  rehearing  will  be  denied* 

Judgmoni  affirmed. 

MuLKEY  and  Shbldon,  JJ.,  dissenting. 

Kont  BT  TBS  Rbpobtbr.— The  priiici|Ma  oMe  I*  ftlso-raportad,  28  Alb.  L.  J.  17ft.  8m 
alio  9i  Eng.  Sep.  161.  See  note,  4S  Am.  Sep.  808. 

A  Beat  in  the  stock  exdutnge  is  proper^  and  mayt  under  the  oooditfoos  piraacribed  in  its 
constitution  and  by-laws,  be  transferred;  and  will  as  between  a  bankrupt  and  hisasrignsa 
fully  pass  under  the  assiipiment  and  be  vested  in  his  assignee.  Plott  ▼.  Jonei,  19  Week.  Dig. 
115,  Court  of  Appeals;  Seu>eflv   Ive«,61How.  Pr.  64;  Qroeert^  Bavh  v.  3ficrpl^<MM 
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4M;  EttU  ▼.  IfereTMnto'  Exehatiife.  »  Alb.  JU  J.  612;  MatUr  of  Ketehum,  1  Fad.  Bep. 
840.  In  the  laat  om«  the  court  Mid:  **I  think  the  case  oannot  be  diBUngulahed  hi  principle 
from  the  oaae  of  OaUaoh«r  v.  Lane^  19  Nat.  Bankr.  Beg.  2M,  in  which  it  waa  determined 
that  a  WaahingtoD  market  leaae  waa  property  that  beloniced  to  the  assignee.  As  in  that 
oaae  the  consent  of  the  city  was  neoessaiy  to  a  transfer,  so  here  the  consent  of  a  commit- 
iee  of  the  stock  exchange  is  necessary  to  a  traoater  of  this  right.  The  Heat'however  haaan 
actual  pecuniary  Talne,  which  the  rules  of  the  society,  aa  interpreted  and  applied  in  prac- 
tiee.  permit  the  holder  to  reallas  Iqr  asale  and  tnnsfer.  There  is  no  practical  difficulty 
in  effecting  a  transfer  of  this  right  or  interest  for  a  pecuniary  oonsldeFation  subject  to  the 
condttkm  that  the  debts  of  the  prssent  holder  to  members  are  flzst  paid ;  and  the  right  or 
privllsge is  loan  Intents  and  purpcesa  a  husinesB  right  or  privilege  useful  for  business 
pniposaa  only.  I  see  nothing  in  the  rules  of  the  exchange  which  renders  it  impossible  for 
the  sent  to  be  disposed  of  by  the  assignee  in  bankruptoyi  with  the  co-operation  of  the 
bankrupt,  subject  to  the  condition  above  mentioned. 

**The  equity  of  the  creditors  in  the  matter  is  aa  obvious  aa  in  the  case  of  the  market  lease. 
Thia  seat  In  the  board  was  sfstnally  used  as  part  of  the  business  capital  of  these  bank- 
rupta  aa  stock  brokers.  To  suffer  the  bankrupt  still  to  hold  it  virtually  withdraws  several 
thousand  doUan  la  value  of  their  business  assets  from  the  crediton." 

Mambership  In  a  board  of  exchange,  which  has  a  money  value  and  is  transferable,  suh- 
Jsetto  the  purchaser's  procuring  himself  to  be  elected  a  member,  is  property,  the  bene- 
fldal  right  In  which  passes  to  a  receiver.  Such  receiver  may  maintain  an  action  to  compel 
Iha  debtor  to  convey  hia  seat  to  the  member,  or  to  a  member  elect  with  whom  the  re- 
cdTer  may  contract  for  its  sale.  BUUrband  v.  BagoUt,  4  Abb.  N.  C  87;  4S  Superior 
Court  Bep.  866. 

In  Lseeh  ▼.  Leech,  •  Phila.  Sll«  it  was  held  that  the  pioceeda  of  thesaleof  aseatinthe 
board  of  broken  of  anember  who  flailed  to  settle  with  his  orediton,  when  sold  under  the 
( ot  aasortatton  of  the  board,  are  Brst  mpyUnd  to  his  crsdltors  In  the  board,  8QHow. 


BlOHXOVD  V.   MOO&B. 
a07Ill.tf9.)  • 
Bmtkdaif  —  caniraei  an  —  **  UAor?' 

\m  not  Told  b«cniiM  made  on  Sunday,  within  n  stntnta  prohibiting 
"  labor"  thnt  *'  dUitarba  the  peaoe  and  good  order  of  aodety.'*  * 

ASSUMPSIT.    The  opinion  states  the  case.     The  plaintiff  had 
jndgment  below, 

E,  A.  Oiis,  for  appellant. 

WiUiam  If.  Condon,  for  appellee. 

Walkbb,  J.    This  was  an  action  of  assmnpsit^  brought  in  the 
Superior  Ooort  of  Cook  coanty.     There  was  a  special  and  the 

•  See  Ctty  qfSvantolUe  v.  MorrU  (97  Ind.  MO),  44  i.m.  Bep.  768 ;  Shaw  v.  WWiamM  (»7 
Ind.  in),  44  Am.  Bep.  7B6;  Com,  v.  XoultoOIe,  etc,  R.  Co.  (90  Ky.  S01)«44  Am.  Bep. 
415;  Ijtiiktman  v.  KadeUha  (SB  Iowa,  878),  48  Am.  Bep.  ISO,  note ;  Knox  v.  Clifford  (88 
Wis.  «U),  80  Am.  Bep.  28;  Ofhtev.  Anieter.ttO  Alb.  L.  J.  281,  Sup.  Ct.  U.  S. 
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common  coants.  It  was  averred  in  the  special  count  that  a  con- 
tract was  entered  into  between  the  plaintiff  and  defendant,  and  that 
the  former  was  to  sail  the  vessel ''  Scotia  "  for  the  latter,  daring  the 
season  of  1880,  for  the  sum  of  $1,000,  bat  defendant  prevented 
plaintiff  from  performing  the  contract,  whereby  he  had  sustained 
loss,  etc.  Defendant  pleaded  the  general  issue,  and  gave  notice 
that  he  would,  under  that  plea,  prove,  on  the  trial,  that  the  con- 
tract was  not  to  be  performed  within  one  year  from  the  time  it  was 
entered  into,  and  there  was  no  memorandum,  in  writing,  of  its 
terms,  signed  by  the  parties ;  and  that  the  agreement  was  made  on 
representations  by  plaintiff  that  he  was  com})etent,  and  possessed 
the  requisite  skill  and  knowledge  to  fill  the  position  of  master  of  the 
vessel ;  that  he  was  a  man  of  honor,  integrity,  and  of  good  repute, 
and  that  such  assurances  were  untrue  and  false,  and  the  plaintiff 
was  discharged  for  good  cause.  The  case  was  submitted  to  the 
court  for  trial,  by  consent  of  the  parties,  without  a  jury.  The 
court  found  the  issues  for  plaintiff,  assessed  his  damages  at  $566,  and 
rendered  a  judgment  in  his  favor  for  that  sum,  and  costs.  An  ap* 
peal  was  perfected  to  the  Appelliate  CouiM;,  wh^rb  the  judgment 
was  affirmed,  and  the  case  is  brought  here  by  appeal,  on  a  certificate 
from  the  Appellate  Court. 

On  the  trial  in  the  Superior  Court  the  evidence  tended  to  prove 
the  agreement  was  entered  into,  on  SundayJ  Defendant,  on  this 
evidence,  asked  the  court  to  hold  that  the  contract  was  prohibited 
by  our  statute,  and  was  void,  but  the  Superior  Court  refused  to  so 
hold,  and  the  principal  question  discussed  by  Counsel  is,  whether 
under  our  statute  such  a  contract  is  void,  or  binding  on  the  par- 
ties. 

The  provision  of  our  statute  which  it  is  claimed  renders  this  con- 
tact void,  is  the  261st  section  of  our  Criminal  Code.  The  portion 
of  that  section  claimed  to  render  the  contract  void  is  this :  *'  Who- 
ever disturbs  the  peace  and  good  order  of  society  by  labor  (works 
of  necessity  and  charity  excepted)  or  by  amusements  or  diversion 
on  Sunday,  shall  be  fined  not  exceeding  $25."  It  contains  other 
exceptions,  one  of  which  is  this:  ^^  Nor  to  prevent  the  due  exercise 
of  the  rights  of;  conscience  by  whomsoever  thinks  proper  to  keep 
any  other  day  as  a  Sabbath.''  The  common  law  did  not  prohibit 
the  making  of  such  contracts.  In  Drury  v.  Defontaine,  1  Taunt 
136,  Lord  Mansfibld,  in  delivering  the  opinion,  said  :  ''It  does 
not  appear  that  the  common  law  ever  considered  those  contracts  as 
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Toid  which  were  made  on  Sunday/'    Judgment  was  aceordinglji 
given  for  the  prioe  of  a  horse  sold  on  that  day.   '  And  the.  doctrine 
is  supported  by  the  cases  of  Comyns  t.  Boyer,  Oro.  Eliz.  485  ;  Xex 
Y.  Brotherton,  Strange,  702 ;  The  King  v.  Whifnashy  7  B.  ifc  C.  596, 
and  Blaxsame  t.  WiUiafns,   3  id.  232,  and  this  is  the  doctrine  of ; 
i|Il  the  cases,  English  or  American,  with  perhaps  no  more  than  one; 
or  two  exceptions  that  announce  a  different  doctrine.  The  doctrine 
that  contracts  made  on  Sunday  are  Toid  depends  therefore  alone  > 
on  statutory  enactments,  and  in  the  yarious  States  of  the  Union 
the  statutes  vary,  in  language  or  substance,  and  the  decisions  of. 
the  different  courts  have  been  based  on  the  phraseology  of  their 
several  statutes.  The  common  law,  on  the  other  hand,  seems  always 
to  have  prohibited  all  judicial  proceedings  on  Sunday.     Before  the 
adoption  of  the  29th  Car.  II,  chapter  25 7,. legal  process  could  be> 
served  on  that  day,  as  well  as  other  ministerial  acts  pertaining  to 
legal  proceedings.    See  Gomyn's  Digest,  book  3,  title   '^  Temps." 
And  such  has  been  held  to  be  the  law  in  this  State.     Baxter  v.; 
People,  8  111.  368.     There  is  at  the  common  law  a  well-defined 
distinction  between  judicial  and  individual  or  ministerial  acts  i>er- 
formed  on  Sunday.  i 

*  The  29th  Oar.  II,  chapter  257,  seems  to  be  the  basis  of  the  enacts 
ments  of  the  various  States  of  the  Union.     It  is  this  :     *'  That  n6> 
tradesman,  artificer,  workman,  laborer,  or  other  person  whatsoever,' 
shall  do  or  exercise  any  worldly  labor,  business  or  work,  on  the 
Lord's  day."    It  contains  exceptions,  of  which  are  works  of  neces- 
sity or  charity.     A  mere  glance  at  that  and  our  statute  will  show^ 
that  they  are  materially  different.     That  prohibits  labor  and  busi-' 
ness ;  ours  only  prohibits  labor  or  amusement  that  disturbs  the 
peace  and  good  order  of  society.    The  offense  by  that  statute  is  the' 
performance  of  labor  or  business,  and  by  ours  it  is  the  disturbance 
of  the  peace  and  good  order  of  society.     The  British  statute  is 
much  more  comprehensive  in  its  purposes  and  language  than  ours. 
Ours  only  prohibits  labor  that  disturbs  the  peace  and  good  order 
of  society,  not  naming  business,  whilst  the  British  statute  renders 
the  mere  act  of  labor  or  business  penal. 

Although  we  are  required,  under  the  first  section  of  the  chapter 
entitled  **  Statutes,''  to  give  all  words,  clauses  and  phrases  found 
in  all  laws  a  liberal  construction,  to  carry  out  the  legislative  inten- 
tion, we  have  no  power  to  inject  provisions  into  the  statute  which 
w^re  omitted  by  the  law  makers.     We  are  therefore  required  by 
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this  rale  to  ascertain  and  enforce  the  intention  of  the  statute,  and 
a  careful  examination  of  our  statute  unmistakably  shows  the  inten- 
tion to  be  to  preserve  the  community  from  being  disturbed  by  the 
labor  or  amusements  of  other  persons.  The  language  will  bear  no 
other  construction.  The  29th  Oar.  II,  was  no  doubt  the  statute 
from  which  ours  was  modelled,  and  when  the  legislature  made  such 
clear  and  substantial  changes  in  the  provision,  we  are  irresistibly 
impelled  to  the  conclusion  that  it  was  not  intended  to  adopt  the 
provisions  of  that  act,  or  the  construction  given  it  by  the  British 
courts.  The  change  in  the  language  is  so  obvious  and  important 
that  it  repels  all  presumption  that  the  intention  was  to  adopt  the 
British  statute  in  its  full  scope.  Our  statute,  by  its  very  terms,  is 
for  the  preservation  of  the  peace  and  good  order  of  society  from 
disturbance.  It  is  not,  nor  can  it  be,  held  to  have  been  the  pur- 
pose of  the  statute  to  compel  the  performance  of  a  religious  duty, 
however  necessary  to  the  future  welfare  of  the  individual  failing  to 
perform  it. 

But  the  statute  does  protect  the  religious  community  from  being 
disturbed  in  their  devotions  and  worship  by  the  indecent  disregard  of 
their  right  to  be  undisturbed  on  that  day.  But  it  permits  others, 
that  do  not  recognize  the  Christian  SablMith,  to  keep  another  day 
of  rest.  This  exception  embraces  Jews,  Seventh  Day  Baptists,  and 
it  may  be,  some  other  religious  denominations.  The  object  of  the 
statute  is  to  protect  persons  keeping  the  Ohristian  Sabbath  as  a 
day  of  holiness,  from  disturbance  in  its  observance,  and  not  to  com- 
pel the  performance  of  religious  duties,  as  such.  That  is  no  part 
of  governmental  duty  under  our  institutions.  Our  government  is 
unlike  the  British  government,  as  that  government  combines  the 
ecclesiastical  and  secular  powers.  Its  Oonstitution  is  based  upon 
the  union  of  church  and  State,  and  it  claims  and  exercises  the 
power  to  enforce  the  faith  and  doctrines  of  the  established  church, 
by  statutes  imposing  penalties  for  failing  to  perform  religious  duties 
and  requirements,  and  compelling  all  to  contribute  support  to  the 
State  church ;  on  the  contrary  however  a  total  severance  of  church 
and  State  is  one  of  the  great  controlling  foundation  principles  of  our 
system  of  government.  The  spiritual  welfare  of  our  people  is  left  en- 
tirely to  the  hierarchy  of  the  various  churches.  The  government 
protects  all  alike  in  their  religious  beliefs  and  unbeliefs.  It  is  no  part 
of  the  function  of  our  government  to  prescribe  and  enforce  religious 
tenets.     The  great  purpose  of  the  formation  of  Qur  system  of  gOT- 
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eminent  ia  to  protect  the  people  in  the  enjoyment  of  their  temporal 
and  spiritual  rights,  and  to  prohibit  crime,  yice  and  wrong  to  any 
portion  of  the  community,  and  to  pass  and  enforce  laws  for  the  pro- 
motion of  the  temporal  interests  of  the  people,  and  as  far  as  possi- 
ble, secure  their  temporal  welfare  and  happiness.  Although  it  is 
no  part  of  the  functions  of  our  system  of  goyemment  to  propagate 
religion,  and  to  enforce  its  tenets,  when  the  great  body  of  the  peo- 
ple are  Christians,  in  fact  or  sentiment,  our  laws  and  institutions 
must  necessarily  be  based  upon  and  embody  the  teachings  of  the 
Redeemer  of  mankind.  It  is  impossible  that  it  should  be  otherwise. 
And  in  this  sense  and  to  this  extent,  our  ciyilization  and  institu- 
tions are  emphatically  Christian,  but  not  for  the  purpose  of  com- 
pelling men  to  embrace  particular  doctrines  or  creeds  of  any  church, 
or  to  support  one  or  another  denomination  by  public  burdens,  but 
simply  to  a£Ford  protection  to  all  in  the  enjoyment  of  their  belief  or 
unbelief.  But  the  State  has  the  unquestioned  power  to  suppress 
crime,  vice  and  immorality,  even  if  such  acts  are  claimed  to  be  the 
exercise  of  religious  belief. 

The  legislature  is  absolutely  powerless  to  enforce  religious  doc- 
trines or  belieb,  merely  as  such.  It  may  be  that  in  suppressing 
crime,  vice  or  immorality,  it  may  incidentally  enforce  religious  doc- 
trines. The  Christian  religion  forbids  all  crime,  vice  and  immoral- 
ity, and  good  government  equally  requires  their  suppression.  They 
are  suppressed  by  the  government  because  required  for  the  general 
welfare,  and  not  because  they  are  religious  doctrines.  The  third 
section  of  article  fwo  of  our  Constitution  in  terms  guarantees  the 
free  exercise  and  enjoyment  of  religious  profession  and  worship  to 
all,  and  prohibits  any  preference  from  being  given  by  law  to  any 
denomination  or  mode  of  worship,  or  being  compelled  to  support 
any  such  worship.  In  all  countries  and  ages,  among  civilized  or 
partially  civilized  people,  governments  have  set  apart  days  of  rest, 
recurring  at  short  periods.  This  has  been,  and  still  is,  regarded  as 
necessary  to  the  temporal  welfare  of  the  people,  as  a  certain  amount 
of  rest  is  regarded  as  absolutely  necessary  to  man  and  animals  sub- 
jected to  labor.  Considerations  of  public  policy  demanding  such 
periods  of  rest,  and  the  great  body  of  Christians  holding  the  observ- 
ance of  Sunday  to  be  a  religious  duty,  it  is  natural  that  the  law- 
making power,  as  a  matter  of  public  policy,  should  specify  Sunday 
as  the  day  of  rest,  thereby  conforming  public  policy  to  religious  sen- 
timent. But  that  Sundf^  is  kept  as  a  holy  day  by  most  Christian 
Vol.  XL VII  —  67 
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denoipinationB  neither  adds  to  nor  detracts  from  the  validity  of  the 
enactment.  Had  any  other  day  of  the  week  heen  selected^  the  en- 
actment would  hare  had  the  same  binding  force. 

Bat  even  if  such  a  contract  was  void  at  the  common  law,  it  would 
not  necessarily  follow  that  it  would  be  under  our  laws.  We  have 
seen  that  church  and  State  were  united  under  the  British  Oenstitu- 
tion,  while  they  are  totally  seyered  by  our  Constitution.  The  gov- 
ernment of  Great  Britain  has  the  power  to  pass  laws  to  promote 
and  enforce  religious  tenets.  This  is  a  part  of  the  common  law  of 
England  which  was  excluded  from  the  constitutional  power  of  the 
legislature,  and  is  not  adapted  to  our  form  of  government,  and  the 
legislative  power  of  the  State  is  therefore  left  to  adopt  all  laws 
tending  to  promote  the  general  temporal  welfare  of  the  governed. 
Nor  has  the  judicial  department  any  power  to  enforce  religious  doc- 
trines, as  such,  but  must  be  governed  entirely  by  the  law  as  it  exists. 
Courts  can  only  enforce  the  law  as  it  exists,  and  the  legislature 
having  failed  to  declare  contracts  of  the  character  of  that  under 
consideration  void,  we  must  enforce  it  as  if  it  had  been  entered  into 
on  a  secular  day. 

In  support  of  these  views  we  refer  to  the  cases  of  Sj^echt  v.  Com- 
montoeaUA,  8  Penn.  St.  312  ;  CUy  Council  r.  Benjamin,  2  Strob.  L. 
508,  and  Bloom  v.  Richards^  2  Ohio  St  387.  In  those  cases  it  was 
held  that  it  was  merely  exercising  the  power  of  the  State  in  adopt- 
ing such  laws,  which  is  wholly  disconnected  from  any  kind  of  re- 
ligion ;  that  the  legislature  had  the  power  to  select  a  day  of  rest, 
and  could  have  as  well  selected  any  other  day  of  'the  week  ;  that  it 
was  essentially  a  civil  regulation,  made  for  the  government  of  man 
as  a  member  of  society,  and  it  was  held  that  the  law  interfered  with 
no  man's  conscience  because  he  was  compelled  to  refrain  from  secu- 
lar employment  on  that  day  ;  that  the  selection  of  a  day  of  rest  is 
a  mere  question  of  expediency.  In  New  Hampshire,  Vermont, 
Pennsylvania,  Massachusetts,  Alabama,  Michigan,  Georgia^  Wi^ 
consin,  Maine  and  Minnesota,  their  several  statutes,  like  the  29th 
Car.  II,  prohibit  both  labor  and  business  on  Sunday,  and  no  doubt 
the  statutes  of  other  States  contain  similar  provisions,  and  the  de- 
cisions by  the  courts  of  those  States  referred  to  were  made  with 
reference  to  the  language  of  their  statutes. 

In  the  case  of  Bhom  v.  Richards,  supra,  a  contract  was  involved 
which  was  entered  into  on  Sunday.  In  an  able  opinion,  where  the  aa- 
thorities  are  extensively  reviewed,  it  was  held  the  contract  was  valid. 
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aiid  capable  of  being  enforced  in  their  courts.  The  statute  of  the 
State  prohibits  labor^  etc.,  on  Sunday,  under  a  penalty,  but  the  act 
in  terms  does  not  prohibit  the  exercise  of  mere  business,  as  do  the 
other  statutes  to  which  we  have  referred,  and  it  was  there  held  that 
entering  into  a  contract  for  the  sale  of  land  was  not  in  the  sense  of 
the  statute  common  labor. 

Is  the  making  of  such  a  contract  as  that  under  consideration  em- 
braced in  our  statute  as  labor  ?  Gould  the  parties  to  this  contract 
be  criminally  prosecuted,  conyicted  and  fined  ?  If  they  could, 
then  the  contract  is  void,  as  no  principle  is  more  firmly  established 
or  better  recognized  than  that  a  contract  made  which  violates  a 
statute  is  Toid.  If  the  term  ''  labor  '*  necessarily  embraces  business 
of  all  kinds,  why  were  the  terms  'Habor''  and  '^business''  both 
used  in  the  yarious  statutes  to  which  we  haye  referred  ?  It  was  for 
the  obyious  reason  that  those  who  framed  and  adopted  the  statutes 
supposed  that  the  word  ^' labor"  did  not  necessarily  embrace 
''business,'' nor  does  the  word  ''labor"  include  as  a  definition  mere 
"  business,"  and  this  being  the  ordinary  meaning  of  the  word,  we 
must  accept  it  as  the  sense  in  which  it  was  used  by  the  legislature. 
We  musty  in  the  absence  of  all  qualifying  circumstances,  presume 
in  the  enactment  of  laws,  that  language  is  used  in  its  ordinary 
sense.  This  is  a  canon  of  interpretation  that  has  eyer  obtained. 
We  must  therefore  accept  this  term  in  this  sense. 

But  eyen  under  the  29th  Car.  II,  the  British  courts  haye  held  that 
the  sale  of  a  horse  on  Sunday,  out  of  the  usual  course  of  trade,  by  the 
yendor,  was  not  yoid.  Drury  y.  Defontaine^  supra.  So  the  hiring 
of  a  laborer  on  Sunday  by  a  farmer  for  a  year,  was  held  legal  and  bind- 
ing, and  conferred  a  settlement  of  the  laborer  in  the  parish.  King  y. 
Whiinash.  supra.  That  a  baker  might  prepare  dinners  for  his  cus- 
tomers on  Sunday.  Kifig  y.  Younger y  5  T.  B.  449  ;  Chitty  Oont 
335.  Thus  it  is  seen  that  the  statute  was  rigidly  construed,  and 
the  same  is  true  of  most  of  the  statutes  of  the  yarious  States  of 
the  Union.  Here  there  was  nothing  done  to  disturb  the  peace  and 
good  order  of  society,  which  it  is  the  primary  purpose  of  the  stat- 
ute to  prevent.  Had  this  contract  been  made  in  such  a  manner  as 
to  disturb  the  peace  and  good  order  of  society,  or  any  portion  of 
it,  then  a  very  different  question  would  have  been  presented^  but  one 
which  need  not  be  discussed  here.  But  there  is  no  eyidenoe  that 
in  the  slightest  degree  tends  to  prove  any  one  was  disturbed. 

If  this  contract  should  be  held  to  be  illegal,  then  every  contract 


452  ILLINOIS, 


Richmond  v.  Moore. 


not  shown  to  have  been  absolutely  necessary,  or  performed  for 
charitable  purposes,  would  be  void,  and  render  parties  to  it  liable 
to  the  penalty.  The  marriage  contract  is  held  to  be  a  civil  contract 
by  our  laws,  and  yet  vast  numbers  of  such  contracts  are  entered 
into  on  Sunday.  It  would  be  difficult  to  show  such  contracts 
necessary,  in  the  sense  of  the  statute,  and  shall  it  be  held  that  such 
contracts  are  void,  and  the  parties  to  them  guilty  of  liying  in  aa 
open  state  of  adultery  or  fornication,  and  liable  to  be  criminally 
punished,  and  must  their  children  be  held  to  be .  bastards  ?  Must 
a  person  be  criminally  punished  for  writing  a  letter  to  a  friend  on 
Sunday,  or  a  barber  for  shaving  a  customer,  or  a  person  for  selling 
to  another  a  cigar,  or  purchasing  and  reading  a  newspaper  on  Sun- 
day, and  for  almost  innumerable  like  acts  ?  Shall  a  person  be  pun- 
ished because  he  studies  scientific  works  or  secular  branches  of  lit- 
erature on  Sunday  ?  The  statute  never  could  have  been  adopted 
in  such  a  spirit  or  for  such  purposes. 

It  is  claimed  that  the  decisions  of  this  court  have  virtually  set- 
tled this  question  in  favor  of  appellant.  This  is  a  misconception. 
In  the  case  of  Johnston  v.  People^  31  Dl.  469,  it  was  held  that  a 
recognizance,  although  to  some  extent  a  judicial  act,  taken  on  a 
Sunday,  was  valid.  In  the  case  of  Langabi$r  v.  Fairbury  d  Fon- 
tiac  R.  Co.,  64  HL  243  ;  8.  c,  16  Am.  Bep.  550,  it  was  held  that 
issuing  an  injunction  on  Sunday  was  not  prohibited  by  the  statute, 
because  it  was  a  matter  of  necessity.  In  the  case  of  Thonuu  v. 
ffinsdale,  78  IlL  259,  it  was  held  that  the  issuing  of  an  attachment 
on  Sunday  was  void.  In  the  case  of  Scammon  y.  ChicagOy  40  IE 
146,  it  was  held  the  publication  of  a  legal  notice  which  required 
the  count  of  a  Sunday  issue  of  the  paper  to  have  the  required  num- 
ber of  publications,  was  not  sufficient.  In  the  case  of  Baxier  v. 
People,  supra,  it  was  held  that  it  was  illegal  to  enter  a  judgment 
on  Sundav,  but  not  to  receive  and  record  a  verdict  on  that  day. 
The  case  of  King  v.  Fleming,  72  111.  21,  involved  the  validity  of  a 
promissory  note  made  in  Indiana,  and  signed  by  one  of  the  makers 
on  Sunday,  but  not  delivered  till  a  subsequent  secular  day,  and  the 
note  was  held  valid.  It  is  thus  seen  that  this  question  has  never 
before  been  presented  to  this  court  for  decision.  The  legislature 
has  the  sole  power  to  prohibit  every  kind  of  secular  labor  or  busi- 
ness on  Sunday,  or  such  only  as  it  may  choose  ;  but  we  have  no 
power  to  prohibit  any  labor  or  business  on  that  or  any  other  day. 
We  can  only  enforce  the  law  as  it  is  enacted.     When  the  legislature 
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shall  prohibit  labor,  whether  it  shall  disturb  others  or  not,  and  the 
transaction  of  business,  or  the  making  of  contracts,  we  will  unhesi- 
tatinglj  carry  out  the  legislatiye  will ;  but  we  can  neither  add  to 
nor  detract  from  statutes  as  they  are  enacted. 

Under  the  defense  of  the  statute  of  frauds  the  Circuit  Court 
heard  the  evidence,  and  held  as  a  fact  from  that  eyidence,  that  the 
contract  was  to  be  performed  within  one  year  from  the  time  it  was 
entered  into  by  the  parties,  and  that  finding  was  affirmed  by  the 
Appellate  Court,  and  we  are  precluded  from  examining  the  eyi- 
dence  to  determine  whether  it  sustains  that  finding. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

JudgmefU  affirmtd. 
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BmhMitU  domain  —  UUgraphpoUM  in  tfireet, 

Lflgidatiye  aathority^  to  telegraph  oompanieB  to  erect  poles  in  pablie  streets 
is  subject  to  the  liability  to  make  compensation  to  the  adjacent  land 
owners  lor  the  use.* 

rSSPASS,  quare  dausumf regit     The  opinion  states  the 
The  plaintiff  had  judgment  below. 

Francis  O.  Russell  and  Allen  C.  Storj/^  for  appellant. 

Happy  d  TVavaus.  for  appellee. 

Scott,  J.  This  is  an  action  of  trespass  quare  clausum  fregiif 
brought  by  Kimbro  T.  Bamett,  against  the  Board  of  Trade  Tele- 
graph Company.  The  declaration  is  in  the  usual  form,  the  grava- 
men of  the  action  being  that  defendant  entered  with  force  and  yio- 
lence  upon  the  premises  of  plaintiff,  and  dug  holes  and  erected 
thereon  telegraph  poles  upon  which  to  place  its  wires.  The  pleas 
of  not  guilty  and  liberum  tenemenium,  originally  filed  to  the  decla- 
ration, were  both  withdrawn,  and  the  matters  insisted  upon  as  a 
defense  to  the  action  were  embraced  in  flye  special  pleas.  The  sub- 
stance of  the  first  three  pleas  is,  the  locus  in  quo  was  a  public  high- 

•  See  West.  UnUm  2W.  Co.  t.  Rich  (19  Kans.  617)»  87  Am.  Bep.  IBS. 
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way  ;  that  defendant  was  and  is  a  corporation  existing  under  the 
laws  of  Illinois  ;  that  the  acts  complained  of  were  necessarily  and 
properly  done  in  the  building  of  the  telegraph  line  of  defendant 
along  such  highway^^  and  that  the  building  of  such  telegraph  line 
was  done  under  and  according  to  the  written  and  recorded  con- 
sent of  the  county  board  of  the  county  in  which  the  premises  are 
situated.  The  additional  matters  contained  in  the  other  special 
pleas. add  nothing  to  the  strength  of  the  defense,  and  it  will  not  be 
necessary,  as  tife  case  comes  before  this  court,  to  state  their  con- 
tents. To  the  special  pleas  setting  up  the  facts  above  stated,  with 
some  others  of  no  considerable  importance,  with  the  usual  fullness 
and  formality,  the  Circuit  Court  sustained  a  general  demurrer. 
The  defendant  electing  to  stand  by  its  pleas  of  justification,  the 
court  rendered  judgment  as  upon  nildieii,  and  proceeded  to  hear 
evidence,  with  a  view  to  assess  plaintiff's  damages.  It  was 
proven  plaintiff  was  the  owner  of  the  land  described  in 'the  declara- 
tion ;  that  defendant,  by  its  employees,  entered  upon  the  premises, 
and  commenced  digging  holes  and  putting  up  telegraph  poles ;  that 
plaintiff  asked  them  what  authority  they  had  for  so  doing,  and  was 
told  they  had  permission  from  the  county  board.  Afterward  they 
went  on  and  put  up  twenty-six  poles  along  the  side  of  the  hedge, 
without  the  consent  of  plaintiff.  The  poles  erected  are  outside  of 
the  hedge  growing  at  the  side  of  the  highway,  but  close  to  it  In 
some  instances  the  employees  cut  away  the  hedge,  because  it  was  in 
their  way,  and  they  also  cut  down  two  hedge  trees  that  were  in- 
tended for  gate  posts  where  they  stood.  It  was  further  proven  the 
land  where  the  poles  were  erected  belonged  to  plaintiff,  subject  to 
the  right  of  way,  and  that  the  highway  was  used  by  the  public.  It 
was  also  proven  the  erection  of  the  polesby  defendant  would  render 
it  inconvenient  for  plaintiff  to  trim  his  hedge  with  maQhines  con- 
structed for  that  purpose.  Thereupon  the  Circuit  Court  assessed 
plaintiff's  damages  at  $78,  and  from  the  judgment  rendered  defend- 
ant obtained  an  appeal  to  the  Appellate  Court  for  the  Fourth  Dis* 
trict,  where  the  judgment  of  the  trial  court  was  affirmed.  A  ma- 
jority of  the  judges  of  the  Appellate  Court  having  certified  that 
in  their  opinion  this  '^  case  involves  a  question  of  law  of  such  im- 
portance, on  account  of  collateral  interests,  that  it  should  be  passed, 
upon  by  the  Supreme  Court,"  defendant  brings  the  case  to  this 
court  on  its  further  appeal,  as  it  is  permitted  to  do  under  the 
Practice  Act 
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The  objection  that  an  action  of  trespass  qtiare  clausum  f  regit  will 
not  lie  in  such  a  case  as  the  one  heing  considered,  is  settled  adyersely 
to  the  position  taken  by  defendant,  in  the  decision  of  this  court  in 
Indianapolis,  Bloomington  and  Western  R.  Co,  v.  Hartley,  67  IlL 
439.  That  in  some  respects  was  an  analogous  case,  the  form  of 
action  being  the  same,  and  plaintiff  was  permitted  to  recover. 

Authority  is  given  by  the  statute  to  all  telegraph  companies  to 
erect  poles  on  which  to  place  their  wires,  on  all  highways  or  pub- 
lic roads,  by  first  obtaining  the  consent,  in  writing,  of  the  county 
board  of  the  county  in  which  such  highway  is  situated.  Of  course 
that  permission  is  given  subject  to  the  constitutional  inhibition, 
''private  property  shall  not  be  taken  or  damaged  for  public  use 
without  just  compensation.''  Provision  is  also  made  by  law  for 
ascertaining  the  compensation  to  be  paid  to  the  owner  when  it  shall 
be  necessary  to  take  or  damage  any  property  for  the  construction, 
alteration  or  repair  of  any  line  of  telegraph.  Bev.  Stat.  1874,  chap. 
134. 

The  principal  question  arising  on  the  record  may  be  stated  to  be, 
is  the  right  to  erect  and  maintain  lines  of  telegraph  thereon  a  part 
of  the  public  easement  in  a  common  highway,  oris  such  a  structure 
a  new  and  additional  burden  upon  the  fee,  for  which  the  owner  of 
the  fee  may  maintain  an  action  ?  It  was  held  by  the  trial  court, 
and  its  decision  was  aflSxmed  by  the  Appellate  Court,  the  erection 
and  maintenance  of  a  line  of  telegraph  on  the  highway,  although 
done  with  the  consent  of  the  county  board,  was  a  new  and  additional 
burden  upon  the  fee,  and  a  recovery  by  the  owner  was  permitted* 
The  correctness  of  that  decision  is  challenged  on  this  appeal. 

The  question  raised  is  important,  and  being  one  of  first  im- 
pression in  this  court  it  has  been  fully  considei*ed.  Although  the 
case  has  been  elaborately  argued,  the  views  entertained  by  the  court 
may  be  briefly  stated,  without  any  extended  discussion.  There  can 
be  no  disagreement  as  to  the  facts  of  the  case  as  they  appear  from 
the  pleadings  by  admission  on  demurrer.  Only  questions  of  law 
remain  to  be  considered  on  the  admitted  facts.  As  has  been  seen, 
defendant  is  a  corporation  existing  under  the  laws  of  this  State, 
with  power  to  construct  and  use  a  line  of  telegraph  in  this  State. 
Permission  in  writing  was  given  by  the  proper  county  board  to  erect 
poles  on  the  highway  in  question,  on  which  to  maintain  its  line  of 
telegraph,  care  to  be  taken  to  do  no  unnecessary  injury.  Plaintiff 
was  and  is  the  owner  of  the  fee,  and  objected  to  that  use  of  the 
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highway,  but  his  wishes  were  disregarded.  No  effort  was  mode 
to  agree  with  him  as  to  the  damages  he  would  sustain,  nor  to  assess 
the  same  under  the  statute.  It  is  conceded  the  locus  in  quo  is  an 
ordinary  highway,  situated  without  the.  limits  of  any  municipal 
corporation.  The  highway  was  constructed  over  lands  owned  by 
plaintiff.  Of  that  no  question  is  made.  It  follows  therefore 
plaintiff  is  the  owner  of  the  fee  to  the  center  of  the  highway,  sub- 
ject only  to  an  easement  oyer  and  upon  it  in  favor  of  the  public. 
The  position  taken  by  defendant  is,  that  the  State  can  rightfully, 
as  it  has  done,  authorize  the  county  board  to  permit  defendant  to 
construct  its  line  of  telegraph  upon  the  highway  without  the  con- 
sent of  the  abutting  land  owner ;  that  it  imposes  no  new  or  ad- 
ditional burden  thereon,  and  that  when  the  public  acquire  an  ease- 
ment over  land,  for  a  compensation  fully  paid,  the  public  obtain  all 
the  rights  the  land  owner  had,  and  the  State  may  authorize  any 
use  of  it  not  inconsistent  with  its  use  as  a  highway.  On  the  other 
hand  it  is  insisted  the  proprietary  rights  of  plaintiff  had  been  inter- 
fered with  in  a  manner  detrimental  to  his  interests  as  the  owner  of 
the  fee,  and  that  the  action  of  defendant  in  taking  possession  of 
his  land  forcibly  and  against  his  will  comes  within  the  constitutional 
inhibition,  '^  private  property  shall  not  be  taken  or  damaged  with- 
out just  compensation."  The  latter  position  is  the  one  best  sus- 
tained by  authority,  and  rests  on  sounder  principles.  It  is  for  the 
reason  the  construction  and  maintenance  of  a  telegraph  line  upon 
the  highway  is  a  new  and  additional  burden  upon  the  fee  to  which 
it  was  not  contemplated  it  should  be  subjected,  and  for  which  the 
owner  is  entitled  to  additional  compensation.  The  principle  is, 
neither  the  State  nor  a  municipal  corporation  has  any  rightful 
authority,  under  the  Oonstitution,  to  grant  away  the  private  prop- 
erty of  the  citizen,  and  if  corporations  qtmsi  public,  in  the  exercise; 
of  the  right  of  eminent  domain  with  which  they  are  clothed  by  the 
sovereign  power  of  the  State,  seek  to  appropriate  it,  so  that  they 
may  have  a  benefit  therefrom,  every  principle  of  justice  demands 
they  should  make  just  compensation,  whether  the  property  taken 
or  damage  is  of  little  or  great  value.  But  aside  from  all  con- 
siderations of  right  and  justice,  the  Constitution  has  so  de- 
clared, and  its  mandate  in  that  respect  may  not  be  disregarded. 
A  case  having  many  features  in  common  with  the  one  now  before 
the  court  is  Indianapolis,  Bhomington  and  Wsstsrn  R.  Co.  v. 
Bariley,  G7  111.  439.     It  was  there  said:    "  A  distinction  has  been 
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taken  where  the  municipality  grunting  the  right  to  lay  a  track  owns 
the  fee  in  the  street,  and  where  the  fee  remains  in  the  abutting  land 
owner,  and  it  seems  to  us  it  rests  on  sound  principle,  and  is  sup- 
ported by  the  highest  authority.     Where  the  fee  remains  in  the 
original  proprietor  it  is  immaterial  how  the  public  acquired  an  ease- 
ment oyer  the  lands  —  whether  by  condemnation  or  by  dedication. 
It  is  only  for  the  use  of  ordinary  travel,  such  as  we  are  accustomed 
to  see  on  streets  or  highways.     In  case  the  proprietor  dedicated  the 
land,  it  was  for  no  other  purpose ;  and  if  it  was  condemned,  his 
damages  were  assessed  with  no  other  view.     A  different  use  of  the 
land  cannot  be  justified  on  the  ground  that  a  railway  is  an  improved 
highway.     Bailway  companies  are  only  public  corporations  in  a 
limited  sense.     The  right  of  way,  the  road  bed,  and  the  carriages 
prop$JO[e^  ^l^f^9,  ^re  owned  by  private  individuals,  and  not  by  the 
pnbUc    "Pares  are  charged  for  travel  thereon  for  the  exclusive  bene- 
fit of  the  parties  owning  the  road.      They  are  constructed  and 
equipped  in  the  interest  of  private  speculation,  but  at  the  same 
time  they  are  intended  to  subserve  the  public  good.     The  travel  on 
them  bears  no  analogy  ta  our  ibotions  of  travel  on  an  ordinary  street 
or  highway,  where  every  one  travels  at  his  pleasure,  in  his  own  con- 
veyance, without  paying  tolls  or  faresi     The  uses  are  totally  differ- 
ent, and  even  inconsistent.  The  one  is  exclusively,  in  jfavor  of  private 
interests,  and  the  otner  is  open  and  free  to  all.     The  doctrine  most 
ia'00i:»80fliainee  vitb  our  sense  of  justice  is,  when  the  f ee  of  the  stfdef 
remains  in  the  abutting  land  owner  the  corporation  may  grant  the 
right  to  the  railway  company  to  lay  its  track  along  or  across  any 
street,  but  the  company'  avails  of  its  privilege  at  its  peril.     If  m 
laying  its  track,  it  causes  a  private  injury  to  him  who  owns  the  fee 
in  the  adjoining  premises,  it  must  make  good  the  damages  sus- 
tained."    The  doctrine  of  this  case  has  since  been  embodied  in  the 
text  by  Mr.  Dillon,  in  the  recent  edition  of  his  valuable  work  on 
Municipal  Law,  in  a  distinct  section,  and  the  author  says  it  has  for 
its  support  the  sanction  of  some  of  the  most  eminent  jurists  in  this 
country.     At  all  events  it  is  now  the  settled  law  of  this  State,  and 
it  is  now  too  late  to  insist  a  different  rule  should  be  adopted.    The 
principle  of  ffartteys  case  is  conclusive  of  the  one  being  considered. 
What  is  there  said  respecting  the  right  of  a  railway  to  the  use  of  a 
common  highway  applies  with  equal  force  to  a  telegraph  corpora- 
tion.    In  the  same  sense  the  construction  of  a  line  of  telegraph  on 
the  highway  is  an.  additional  servitude,  to  which  the  fee  of  the  land  • 
Vol.  XLVII  — 68 
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hud  not  before  been  subject.  The  serritude  differs  more  in  degree 
than  in  character,  and  whether  the  damages  are  great  or  small,  the 
corporation  asking  for  or  appropriating  to  itself  the  benefit  of  such 
new  servitude  must  make  just  compensation  to  the  owner  of  the 
fee.  In  many,  and  perhaps  in  most  instances,  the  damages  may  be 
merely  nominal,  but  in  others  an  actual  detriment  may  be  occasioned. 
That  of  course  is  a  question  to  be  determined  from  the  evidence  in 
each  particular  case,  with  which  this  court  has  no  concern. 

The  decision  of  the  trial  court  in  sustaining  the  demurrer  to  the 
special  pleas  of  justification  is  warranted  by  the  law,  and  as  its  find- 
ing as  to  the  dunages  sustained  by  plaintiff  has  been  affirmed  by  the 
Appellate  Oourt,  it  is  of  course  conclusive  on  this  court,  and  the 
judgment  of  the  latter  court  will  be  aflbmed. 
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ACTION  on  bond.     The  opinion  states  the  case.     The 
had  judgment  below. 

Charles  W.  Thomas,  for  appellant. 

Wilderman  d  Hamitt  and  Henry  M,  IfMBes,  for  appellee. 

MuLKEY,  J.  This  is  an  appeal  from  a  judgment  of  the  Appellate 
Court  for  the  Fourth  District,  affirming  a  judgment  of  the  Circuit 
Court  of  St.  Clair  county  for  the  sum  of  $703.87,  in  favor  of  the 
PoomIo  of  the  State  of  Illinois,  for  the  use  of  John  Joiner,  and 
against  Charles  W.  Thomas,  the  appellant,  and  others,  on  his  official 
bond  as  late  master  in  chancery  of  St.  Clair  county. 

It  appears  that  after  the  execution  of  the  bond  sued  on,  and 
during  his  term  of  office,  there  came  into  Thomas'  hands,  as  sach 
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master,  certain  moneys,  being  the  proceeds  of  a  sale  of  real  estate 
made  by  him  in  a  partition  proceeding,  $703.87  of  which  belonged 
to  tbe  said  Joiner,  and  for  which  the  recovery  in  this  suit  was  had. 
Long  before  the  partition  proceedings  however  Joiner  had  left  his 
home  and  people  in  St.  Clair  county,  and  his  whereabouts  were  to 
them,  and  all  his  former  acquaintances,  wholly  unknown.  Not 
having  been  heard  of  by  any  of  his  relations  or  acquaintances  for 
more  than  seven  years,  his  brother,  Daniel  Joiner,  acting  upon  the 
hypothesis  he  was  dead,  applied  to  and  obtained  from  the  County 
Court  of  St.  Clair  county  letters  of  administration  on  his  estate. 
After  administration  had  been  thus  granted  on  John's  estate  upon 
the  hypothesis  that  he  was  dead,  the  said  Charles  W.  Thomas,  upon 
formal  demand  by  Daniel  Joiner,  paid  to  him,  as  the  administrator 
of  John,  the  tatter's  share  in  the  proceeds  of  the  partition  sale. 
John  subsequently  however  turned  up  alive,  and  upon  Thomas'  re- 
foaal  to  pay  the  claim  a  second  time,  instituted  the  present  action, 
with  the  results  abready  stated. 

The  foregoing  facts  are  specially  pleaded  as  a  defense  to  the 
action,  and  the  question  for  determination  is,  are  they  sufficient 
for  that  purpose.  While  the  question  has  never  before,  so  far  as 
we  are  advised,  been  directly  presented  to  this  court,  yet  it  is  by  no 
means  a  new  one.  It  has  frequently  been  mooted  before  the  courts 
of  this  country  and  of  England,  though  actual  decisions  directly 
upon  the  question  are  not  very  numerous.  Judging  from  the  cases 
where  the  point  has  come  directly  in  judgment,  as  well  as  from 
judicial  dicta  and  expressions  of  opinion  to  be  found  in  the  standard 
text-books,  there  has  been  but  little  diversity  of  opinion  upon  the 
qnestion.  The  general  doctrine  on  the  subject  undoubtedly  is,  that 
a  grant  of  administration  on  a  live  man's  estate,  together  with  all 
acts  done  under  such  a  grant,  is  absolutely  null  and  void.  Alhfi  v. 
Dundos,  3  T.  R  125 ;  Freeman  Judg.  (3d  ed.),  §  319  a  ;  Jochumsen 
T.  Suffolk  Savings  Bank,  3  Allen,  87  ;  jyArmment  v.  Jones,  4  Lea, 
251  ;  8.  c,  40  Am.  Bep.  12 ;  Stephenson  v.  Superior  Court,  62  Oal. 
60  ;  Meliay.  Simmons,  45  Wis.  334  ;  s.  c,  30  Am.  Sep.  746;  Griffith 
V.  I^azier,  8  Cranch,  28. 

It  is  said  by  Freeman,  in  discussing  the  question,  in  his  work  on 
Judgments,  above  cited  :  ^  The  decrees  and  orders  of  a  probate  or 
surrogate's  court,  made  in  the  exercise  of  jurisdiction  conferred 
upon  it  by  law,  are  as  final  and  conclusive  as  the  judgments,  de- 
crees or  orders  of  any  other  court.     The  character  and  finality  of 
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res  judicata  attach  to  the  decisions  made  in  probate  or  surrogate's 
courts,  irrespective  of  the  nature  of  the  issue  determined,  provided, 
always,  that  the  court  had  jurisdiction  to  determine  it.  Hence 
whether  the  adjudication  be  for  or  against  the  validity  of  a  will, 
for  or  against  granting  letters  of  administration,  allowing  or  dis- 
allowing an  account,  granting  or  refusing  to  grant  a  homestead,  it 
is  in  either  case  a  final  settlement  of  the  matter  of  which  it  assumes 
to  dispose,  and  it  cannot  be  collaterally  attacked,  impeached  or 
avoided  in  the  same  or  in  any  other  court  by  any  of  the  parties 
thereto,  nor  by  any  person  in  privity  with  them.  It  is  however  as 
in  other  cases  essential  that  the  parties  to  be  affected  be  brought 
within  the  jurisdiction  of  the  court  by  the  service  of  notice  pre- 
scribed by  law,  and  that  the  court  have  jurisdiction  over  the  subject- 
matter.  The  question  occasionally  arises  whether  the  grant  of 
letters  testamentary  or  of  administration  on  the  estate  of  a  person 
in  fact  living,  but  supposed  to  be  dead,  is  an  act  beyond  the  juris- 
diction of  the  court,  and  therefore  so  utterly  void  that  no  person 
is  protected  in  dealing  with  the  executor  or  administrator  while  his 
letters  remain  unrevoked.  The  weight  of  authority  is  very  decid- 
edly to  the  effect  that  the  decease  of  the  supposed  decedent  is  a 
prerequisite  to  the  jurisdiction  of  the  court,  and  that  he  is  wholly 
unaffected  by  the  proceedings  for  the  settlement  of  his  estate,  — 
the  only  adjudication,  so  far  as  we  are  aware,  in  conflict  with  the 
rule  here  stated,  having  been  rendered  by  the  Court  of  Appeals  of 
the  State  of  New  York.''  We  fully  concur  in  this  general  state- 
ment of  the  author  on  the  subject. 

In  line  with  the  doctrine  here  announced  it  is  said  in  Melia  v. 
Simmons,  supra :  '^  The  proceedings  of  administration,  settle- 
ment and  assignment  of  the  estate  of  the  respondent,  represented 
to  have  been  dead  when  he  was  and  still  is  alive,  are  absolutely  null 
and  void,  for  all  purposes  whatsoever.  ♦  ♦  ♦  The  County 
Court  of  Dodge  county,  or  any  other  court,  has  no  jurisdiction  in 
this  particular  case  or  in  such  a  class  of  cases.  There  is  no  class  of 
oases  which  embraces  the  administration  of  the  estate  of  liring  per- 
sons as  if  they  were  dead.  The  proceedings  are  void  ab  iniiia  and 
throughout.  If  this  case  falls  within  any  class  of  cases,  it  is  a  olasB 
in  which  no  court  has  any  right  to  deliberate  or  render  any  judg- 
ment, and  in  which  every  conceivable  act  is  an  absolute  nullity. 
The  only  jurisdiction  the  County  Court  has  in  respect  to  the  ad- 
ministration of  estates  is  over  the  estates  of  dead  persons.    It 
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would  seem  that  the  bare  statement  of  such  a  proposition  is  enough 
without  citing  authorities/' 

The  only  case  we  have  been  able  to  find,  or  to  which  our  atten- 
tion has  been  called^  holding  a  contrary  doctrine,  is  that  of 
BoderigaaY.  Sdsi  River  Savings  Insiitutiony  63  N.  Y.  460;  s.  c, 
20  Am.  Bep.  555  (referred  to  by  Freeman  in  the  aboye  citation), 
which  was  decided  by  a  divided  court  of  three  to  four,  and  has 
since  been  the  subject  of  much  adverse  criticism.  10  Am.  Law 
Beg.  787 ;  15  id.  212.  The  case,  it  is  true,  is  placed  upon  the 
pecnliar  provisions  of  the  New  York  statutes,  but  we  confess  we 
see  nothing  in  them  that  seems  to  warrant  the  conclusions  drawn 
from  them.  Moreover  we  regard  the  authority  of  that  case  as  a 
precedent,  even  in  New  York,  much  shaken  by  the  reasoning  of  the 
New  York  Court  of  Appeals  in  the  same  case,  when  before  it  on  a 
sabeequent  occasion.  The  case  as  last  reported  will  be  found  in  76 
N.  Y.  316  ;  B.  c,  32  Am.  Rep.  309. 

It  must  be  conceded  that  if  the  probate  court  had  authority  to 
act  at  all  in  the  particular  case  before  it,  then  its  adjudication,  like 
that  of  any  other  court,  became  binding  and  conclusive  upon  all  par- 
ties to  the  proceeding,  until  reversed  or  otherwise  set  aside.  The 
real  question  therefore  is,  whether  the  court  had  any  authority  to 
act  at  all.  The  contention  of  appellant  is,  ''that  the  jurisdiction 
of  the  probate  court  did  not  depend  upon  the  death  of  Joiner,  but 
upon  the  fact  that  that  court  was  set  in  motion  by  the  application 
for  an  administrator,  and  having  been  so  set  in  motion,  its  jurisdic- 
tion to  investigate  and  decide  was  complete,  and  its  decision  can- 
not he  collaterally  attacked  as  to  any  thing  the  court  was  called 
npon  to  decide."  This  proposition,  in  the  light  of  the  facts  as  con- 
fessed upon  the  record  before  us,  we  regard  as  fundamentallyu  - 
erroneous.  Jurisdiction,  in  the  general  and  most  appropriate  sense  \ 
of  that  term,  as  applied  to  the  subject  matter  of  a  suit  at  law  or  in 
equity,  is  always  conferred  by  law,  and  it  is  a  fatal  error  to  sup- 
pose  the  power  to  decide  in  any  case  rest;s  solely  upon  the  averments 
in  a  pleading.  It  is  true  that  a  court  is  not  permitted,  on  its  own 
motion,  to  institute  a  suit  between  the  parties  to  a  controversy.  As 
claimed  by  appellant,  there  must  be  a  properly  framed  complaint 
or  other  pleading  showing  a  cause  of  action  within  the  jurisdiction 
of  the  court,  before  it  can  lawfully  proceed  to  adjudicate.  But 
behind  all  this  there  must  be  power  in  the  court,  conferred  by  law, 
to   act  in  a  real  case  of  the  character  of  the  one  supposed  by  the 


462  ILLINOIS, 


ThomM  T.  People. 


pleading  or  oomplaint,  and  if  there  is  not,  the  whole  proceeding, 
^  and  all  acts  done  under  it,  will  be  inoperative  and  yoid. 
V  ^h®  poeition  of  appellant  is  well  met  by  the  case  of  ChriffUh  t. 
FraxteTj  mpra^  where  the  qaestion  in  hand  came  under  considera- 
tion. Chief  Justice  Marshall,  speaking  for  the  courts  said  in 
that  case  :  **  To  give  the  ordinary  jurisdiction,  a  case  in  which 
by  law  letters  of  administration  may  issue,  must  be  brought  be- 
fore him.  In  the  common  case  of  intestacy  it  is  clear  that  letters 
of  administration  must  be  granted  to  some  person  by  the  ordinary ; 
and  though  they  should  be  granted  to  one  not  entitled  by  law, 
still  the  act  is  binding  until  annulled  by  the  competent  authority, 
because  he  had  power  to  grant  letters  of  administration  in  the  case. 
But  suppose  administration  to  be  granted  on  the  estate  of  a  person 
not  really  dead  ?  The  act,  all  will  admit,  is  totally  yoid.  Yet  the 
ordinary  must  always  inquire  and  decide  whether  the  person  whose 
estate  is  to  be  committed  to  the  care  of  others  be  dead  or  in  life. 
It  is  a  branch  of  eyery  cause  in  which  letters  of  administration 
issue.  Yet  the  decision  of  the  ordinary  that  the  person  on  whose 
estate  he  acts  is  dead,  if  the  fact  be  othenrise,  does  not  invest  the 
person  he  may  appoint  with  the  character  or  powers  of  an  adminis- 
trator. The  case  in  truth  was  not  one  within  his  jurisdiction.  It 
was  not  one  in  which  he  had  a  right  to  deliberate  —  it  was  not  one 
committed  to  him  by  the  law ;  and  although  one  of  the  points 
occurs  in  all  cases  proper  for  his  tribunal,  yet  that  point  cannot 
bring  the  subject  within  his  jurisdiction.'' 

The  general  proposition  that  under  our  system  of  gOYemment  no 
one  can  be  deprived  of  his  life,  liberty  or  property  without  dae 
process  of  law,  is  not  denied  or  questioned,  and  as  John  Joiner 
was  in  no  sense  a  party  to  the  proceeding  before  the  probate  coort 
when  letters  on  his  estate  were  granted,  on  what  principle  can  he 
be  said  to  be  bound  by  the  action  of  the  court  in  making  the  grant  ? 
The  general  rale  unquestionably  is,  that  no  one  is  bound  by  an 
adjudication  of  which  he  had  no  notice  or  to  which  he  was  not  a 
party.  Testing  the  present  case  by  this  rule,  appellee  is  clearly  not 
bound. 

But  it  is  said  the  grant  of  letters  upon  an  estate  is  in  the  nature 
of  a  proceeding  in  reniy  and  therefore  the  case  in  hand  does  not 
come  within  the  rule  mentioned,  that  the  proceeding  being  against 
the  estate  itself,  those  having  an  interest  in  it  must  look  oat  for 
themselves.     Conceding  this  to  be  so,  what  follows  ?     Are  we  to 


NOVEMBER  TEBM,  1883.  463 

Thomas  t.  People. 

oonclnde  because  the  law  confers  power  upon  the  probale  court  to 
grant  administration  on  a  dead  man's  estate^  upon  a  mere  ex  parte 
petition,  that  it  therefore  follows  the  court  may  lawfully  make  such 
grant  upon  a  liye  man's  estate,  and  that  even  without  giving  him 
an  opportunity  to  be  heard  ?  By  the  18th  section  of  article  6,  of 
the  present  Oonstitution,  in  defining  the  probate  jurisdiction  of 
County  OourtSy  it  is  declared  :  ^'  County  Courts  shall  be  courts  of 
record,  and  shall  have  original  jurisdiction  in  all  matters  of  probate 
and  settlement  of  estates  of  deceased  persons,"  etc.  Thus  the 
County  Court,  as  a  court  of  probate,  is  expressly  clothed  with  power 
to  settle  estates  of  'deceased  persons,"  and  this,  according  to  a 
familiar  rule  of  construction,  by  implication  forbids  the  exercise  of 
such  power  oyer  the  estates  of  live  persons. 

Begarding  then  the  administration  of  a  dead  man's  estate  as  a 
proceeding  tn  rem,  and  looking  to  the  constitutional  limitation 
of  the  court's  power  in  such  cases,  what  is  the  first  es- 
sential condition  to  the  exercise  of  this  power  ?  Manifestly 
the  existence  of  a  dead  person's  estate,  for  the  court  has  no 
power  to  grant  administration  on  any  other  kind  of  an  estate, 
and  any  attempt  to  do  so  will  necessarily  be  inoperatiye  and 
void.  In  every  proceeding  in  rwiy  and  in  every  case  in  the 
nature  of  proceeding  in  retn,  there  is  some  great  central  controlling 
fact  upon  which  the  jurisdiction  or  power  in  the  court  to  act  at  all 
depends,  and  such  fact  must  haye  an  actual  existence,  otherwise  the 
jurisdiction  will  fail.  ITiompson  v.  Whitman,  18  Wall.  457;  Wheel- 
wright V.  Depetfster,  1  Johns.  471;  3  Am.  Dec.  345 ;  Rose  v.  Himely^ 
4  Cranch,  269.  In  the  case  last  cited  it  is  said  by  Chief  Justice 
Mabshjlll,  speaking  for  the  court :  ''  Upon  principle  it  would 
seem  that  the  operation  of  every  judgment  must  depend  on  the 
power  of  the  court  to  render  that  judgment  —  or  in  other  words, 
on  its  jurisdiction  over  the  subject  matter  which  it  has  determined. 
In  some  cases  that  jurisdiction  unquestionably  depends  as  well  on 
the  state  of  the  thing  as  the  constitution  of  the  court.  If  by  any 
means  whatever,  a  prize  court  should  be  induced  to  condemn,  as 
prize  of  war,  a  vessel  which  was  never  captured,  it  could  not  be  con- 
tended that  this  condemnation  operated  a  change  of  property." 
With  equal  propriety  it  may  be  said,  if  by  any  means  a  probate 
•court  should  grant  letters  of  administration  upon  the  estate  of  one 
still  living,  the  title  of  the  owner  of  such  estate  could  not  thereby 
be  affected.     This  great  central  fact  in  this  class  of  cases,  as  we  have 
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already  seen,  is  the  existence  of  a  decedent's  estate  subject  to  ad- 
ministration and  distribution  by  the  probate  court  of  the  proper 
county.  It  is  confessed,  upon  the  record  before  us,  that  in  the 
present  case  the  owner  of  the  estate  in  question  at  the  time  of  the 
grant  of  letters  was,  and  still  is,  alive.  It  follows  therefore  the  grant 
was  unauthorized  and  void. 

The  cases  of  Wight  v.  WallAaumy  39  111.  563;  Dodge  y.  Cole,  97 
id.  338,  and  other  cases  cited  by  appellant,  are  supposed  to  be  in- 
consistent with  the  view  here  taken.  We  do  not  think  so.  In  the 
Wight  case  there  was  no  defect  of  jurisdiction.  There  was  present 
the  estate  of  a  dead  man  to  be  administered.  This  actual  fact 
authorized  the  court  to  proceed,  and  a  mere  irregularity  in  the  pro- 
ceeding could  not,  as  was  held  in  that  case,  be  taken  advantage  of 
in  a  collateral  proceeding.  So  in  the  Dodge  case,  there  was  an  in- 
sane person  to  be  cared  for  and  protected  by  a  Oourt  of  Chancery. 
That  was  the  great  central  fact  in  that  case  upon  which  the  juris- 
diction of  the  court  depended.  If  in  that  case  there  had  been  no 
insane  person,  and  such  fact  had  been  admitted  upon  the  record,  as 
it  is  here,  then  that  and  the  present  case  would  be  in  principle  alike; 
but  such  is  not  the  fact.  Take  the  common  case  of  a  proceeding 
in  admiralty  to  enforce  maritime  liens  against  a  ship  or  other  water 
craft.  Unquestionably  before  the  court  could  lawfully  proceed  there 
would  have  to  exist,  as  a  fact,  a  ship,  or  other  maritime  vessel,  sub- 
ject to  the  order  and  adjudication  of  the  court,  otherwise  it  would 
have  no  power  to  act  at  all.  Suppose  in  a  case  of  this  kind,  the 
liens  sought  to  be  enforced  were,  in  point  of  fact,  on  a  private  resi- 
dence situated  upon  dry  land,  and  the  court  should  nevertheless, 
after  hearing  the  case,  go  on  and  order  a  sale  of  the  premises,  would 
the  owner's  title  to  the  property  be  thereby  divested?  Surely  not 
And  why  so?  Simply  because  the  court  had  no  power  or  jurisdic- 
tion to  act  at  all  in  that  kind  of  case. 

All  persons  are  presumed  to  know  the  law,  and  hence  in  theory 
at  least  there  can  be  no  great  hardship  in  holding  that  every  one 
acts  at  his  peril  in  dealing  with  an  administrator  who  has  been  ap- 
pointed upon  a  mere  presumption  that  his  supposed  intestate  is 
dead.  Every  one  dealing  with  an  administrator  thus  appointed  is 
conclusively  presumed  to  know,  if  the  supposed  intestate  should 
subsequently  turn  up  alive,  the  grant  of  administration,  and  all 
acts  done  under  it,  would  be  absolutely  void. 

The  judgment  will  be  affirmed.  Judgment  ajfirmed, 
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Nois  BY  TBB  EvoKRB.  -  See  lyAnttgrMnI  t.  JoneSt  4Iiea,  261  j  b.  o,,  40  Am.  Bep.  U « 
tS  Alb.  L.  J.  fl»;  8a  Eng.  Hep.  07  ;  i>0Viln  v.  Commotitoeolt/i,  post. 

In  Stetwwon  t.  Superior  Gburt,  dS  Cal.00,  cited  in  principal  case,  it  was  iield  that  admin- 
iitretfon  upon  theestate  of  a  living  person  is  totally  void.  In  that  case,  after  adminis- 
tntkm  had  been  granted  upon  the  estate  of  a  supposed  deceased  person, and  theadminis- 
tntion  ckMed,  and  the  administrator  disohaiged,  the  supposed  decedent  appeared  in  per- 
SOB  and  filed  his  petition  to  vacate  and  annul  the  proceedings ;  and  an  order  was  taaade 
granting  the  motion. 

UoaSb  J- 1  said :  **  Administration  may  lawfully  be  had  upon  the  estate  of  a  dead  man, 
but  not  upon  that  of  one  in  life.  Until  death  occurs  there  is  no  *  subject  matter '  o?er 
which  it  is  possible  for  any  court  to  exercise  Jurisdiction.  It  is  true  that  the  Court  of 
Probate,  before  issuing  letters  of  administration,  must  first  determine  afllrmatiyely  the 
question  of  death.  But  notwithstanding  such  determination,  the  fact  that  the  supposed 
Intestate  is  alive  may  still  be  shown,  and  when  shown,  establishes  the  nullity  of  the  entire 
proceedings.  The  authorities  in  support  of  this  proposition  are  numerous.  I  1,  Wil- 
liams on  Executors,  American  notes  by  Perkins  to  page  63S,  and  notes  to  psge  681 ;  vol.  7 
Boblneon^s  Prac. ,  p.  884 ;  Joehwtuen  ▼.  Suffolk  Savings  Bank,  8  Allen,  87 ;  FHik  ▼.  bor- 
eal, OTex.U;  DiinMiiT.SCeiaiMt,  86A]a.408;  AUenr.  DumdoM,  8T.  R.  U8. 

**In  Orlfftth  V.  Fraatiar,  8  Crandh,  28,  Chief-Justice  MAMHAfJi said :  '  Suppose  admin- 
tstrstlon  to  be  granted  on  the  estate  of  a.  person  not  really  dead.  The  act,  all  will  admit, 
is  totally  void.  7et  the  ordinary  must  always  inquire  and  dedde  whether  the  person 
wfaoee  estate  is  to  be  oominitted  to  the  care  of  others  be  dead  or  in  life.  It  Is  a  branch  of 
eveiy  oaase  in  which  letters  of  administration  issue.  Tet  the  decision  of  the  ordinary 
that  the  person  on  whose  estate  he  acts  is  dead,  if  the  fscts  be  otherwise,  does  not  in- 
.  the  person  he  may  appoint  with  the  character  or  powersof  an  administrator.  The 
I,  in  truth«  was  not  one  within  his  Jurisdiction.  It  was  not  one  in  which  he  had  a  right 
to  deliberate.  It  was  not  committed  to  him  by  the  law.  And  although  one  of  the  points 
oooors  In  all  eases  proper  for  his  tribunal,  yet  that  point  cannot  bring  the  subject  within 
hisjurtodlctlon.* 

**In  BtcktU  T.  Stiaver,  7  Oal.  886,  887,  thiscourt  said  that  the  fact  of  death  and  the 
place  oC  rssidenoe  of  the  deceased  at  the  timeof  death  must  be  alleged  in  the  petition  for 
letters,  and  must  be  true  In  point  of  tact,  *  and  when  they  do  not  both  exist  in  point  of 
fact  the  proceedings  are  utteriy  void  and  not  voidable.*  Further  on,  the  court  said :  *It 
is  apprehended  that  no  one  would  Insist  that  a  grant  of  administration  before  the  death 
of  a  person,  however  rsgular,  oould  be  sustained  anywhere.  The  decision  of  the  Probate 
Court,  that  the  man  was  dead,  would  not  be  conclusive  against  him;  and  the  tact  of 
residence  is  of  equal  importance  to  give  the  particular  court  Jurisdiction,  and  the  de- 
dsion  of  one  point  is  no  more  conclusive  than  the  decision  on  the  other. ' 

"TUs  case— BeeXcett  v.  Sdover,  in  so  far  as  the  question  of  the  residence  of  the  deceased 
at  the  time  of  death  is  ooncerned  was  overruled,  and  we  think  rightly  so,  in  the  subse- 
qneot  case  of  Irwin  ▼•  Scri6er,  reported  in  18  Cal.  400,  but  it  has  not  been  disturbed  as 
the  question  of  the  fact  of  death.  Nor  do  we  thlnk|  it  ought  to  be .  It  la  a  great 
to  place  the  fact  of  death  and  the  place  of  residence  of  the  supposed  intestate  In 
the  same  category.  Until  there  is  a  death  there  is  no  subject-matter  for  the  Jurisdiction 
of  aoy  court.  What  is  the  subject-matter  f  It  is  the  appointment  of  a  personal  repre- 
sentative to  a  decedent,  who  is  without  one.  If  the  subject-matter  exists,  the  question 
wlietlier  the  court  had  jurisdiction  In  the  particular  case,  or  not,  may  depend,  as  said  by 
the  Court  of  Appeals  of  Yirglnia  in  Andrews  v.  Avory,  14  Oratt.  886,  *  upon  a  variety  of 
facts ;  as  whether  the  deceased  resided  In  the  county  whose  court  made  the  order,  or  had 
land  there ;  or  had  estate  of  aoy  kind  there.  If  after  passing  upon  these  facts  and  tak- 
ii^  oognisanoe  of  the  case,  the  <mler  of  the  court  could,  at  any  period  in  any  collateral 
proceeding,  baavoided  by  evidence  that  the  decedent  did  not  reside,  or  die,  or  leave  es- 
tate in  the  Oonunon wealth,  all  the  inconveniences  and  other  evils  would  be  produced 
which  are  referred  to  in  FUher  v.  BataeU,  0  Leigh,  110.  and  other  cases  before  dted,  and 
which  are  designed  to  be  prevented  by  the  principles  laid  down  in  those  cases.*  Some  of 
those  evils  are  thus  stated  by  ICr.  Justice  Rossvblt  in  the  case  of  Mondl  v.  Dennimm,  17 
How.  Pr.  496 :  *To  allow  it  (the  dedslon  upon  the  question  of  inhabitancy)  to  be  called  in 
qussHoa  collaterally,  and  on  every  occasion  and  during  all  time,  would  be  destructl?e  of 

VoIh  XLVII— 69. 


466  ILLINOIS, 


Thonuui  y.  People. 


ail  oonfldMioe.  No  Ut^tuam  in  perticnlT  depending  on  letteri  Itwfiemfintajy  or  ot  edmin* 
istratlon  ooold  be  mi6tj  tnuMded.  Pajmenta  nude  to  en  executor  or  edministrntor, 
even  after  Judgment,  would  be  no  proCeotion.  Kren  if  tbe  debtor  Ittigatod  the  praelae 
point  and  compelled  the  executor  to  eetaNlnh  it  bj  proof,  the  adjudicatton  would  avail 
him  nothing  should  a  eubeequent  admlnletrator,  ae  in  this  oaae,  spring  up^  and  after  the 
lapse  of  a  fifth  of  a  oentuij,  demand  pajment  a  sooond  time,  when  a  edntiUnof  eridenoe 
on  one  side  remained,  and  all  on  the  other  had  perished.  A  large  number  of  titles,  too, 
depend  for  their  Talidltj  on  decvees  of  f oreeloeure,  and  these  decrees  are  often  made  in 
suits  Instituted  bj  executors  or  administrators  or  their  assigns.  Must  these,  too,  be  sab- 
ject  to  be  oTcrhauled  at  any  period,  howerer  remote,  on  the  nice queation  of  resideooe  — 
a  question  often  difBcult  to  decide  where  thefecto  areoloae,  and  much  more  so,  of  course, 
where  the  facts  are  obecured  by  lapse  of  time  and  loss  of  dooumento  and  wttnesees  f  * 
Such  a  doctrine  the  court  correctly  held  too  dangerous  for  judicial  sanction. 

*'  But  here  was  an  application  by  e  party  whose  estate  had  been  administered,  upon  the 
supposition  that  he  was  dead,  to  show  to  the  ooui^  In  which  the  proneedlngs  were  had, 
tbe  fact  that  he  waa  all  along  alive,  and  the  consequent  non-  ezisteace  of  the  subject-mat- 
ter, without  which  no  jurisdiction  could  by  possiUUty  have  attached  to  any  court.  That 
it  was  competent  for  him  to  prove  the  feet  we  have  no  manner  of  doubt,  and  we  are 
also  of  opinion  that  he  sought  to  make  the  proof  in  the  appropriate  tribunal.  StaU 
▼  .  McGlynn,  SO  Cal.  238 ;  Hambefiin  v.  2Wtv,  1  S.  A  M.  Gh.  8».'* 

MoKnt,  J.,  concurring :  *'  I  concur.  Administration  of  the  estate  of  a  living  penon  is 
void,  ab  <n<t<o  and  throughout.  The  only  jurisdiction  a  Probate  Oouit  has  in  respect  to 
the  administration  of  estates  is  over  the  estates  of  deceased  perMas.  It  has  no  Jorlsdlo- 
tlon  whatever  to  administer  the  estates  of  living  persons  as  If  they  were  dead.  Cases  in 
support  of  theee  plain  propositions  abound  in  the  books.  For  it  has  often  happened  that 
many  *Enoch  Ardens  *  have  had  to  assert  in  the  courts  their  right  to  piepei'lty  of  which 
they  have  been,  in  their  abeence,  unlawfully  deprived  by  void  proceedings  •gw**il  them 
In  Probate  Courts.  In  addition  to  those  dted  by  Mr.  Justice  Boas,  llie  caaesof  BtPhemm 
Y.  Cunliff.nS.  A &,  4SSi',  li  Am,  D90.  94» ;  Appealcf  F>Bei)U8,  15  8.  AB.  4M;  ITolciv. 
milard,SMas8.  laO];  SmUhT.  Biee,  VLIA.  fSm  \  Bottonv.  J(M1«,  6  Bobt.  166;  JTorvonv. 
i>od0e,  44  N.  H.  805;  Melia  v.  SknmonMt  45  Wis.  884 ;  s.  c,  80  Am.  Bep.  746 ;  and  jyArua- 
meni  v.  Jonu,  4  Lea,  85 ;  s.  c,  40  An&.  Bep.  18,  wHl  be  found  instructive  and  conotusive 
upon  the  question  Involved  in  the  present  case.  I  know  of  no  case  opposed  tothe  doctrine 
of  those  cases  except  It  be  the  case  of  RodeHflKW  v.  Baft  Blioer  Oofokigt  hmiUMkm.  61 N. 
Y.  460  ;  8.  o.,  80  Am.  Bep.  560.  In  that  case  the  Supreme  Court  of  New  York  hekl  that 
money  paid  to  the  administrator  of  a  supposed  decedent  could  not  be  recovered  lMck> 
although  It  appeared  that  at  the  time  of  Issuing  the  letters  of  administration  the  party 
was  not  dead.  But  in  Lavin  v.  Emigrant  Indtt&t/rial  Sovingt  Bank,  18  BUtchf .  1.  hi  the 
Circuit  Court  of  the  United  States  for  the  State  of  Mew  York,  It  waa  decided  timt  that  esse 
had  no  support  elsewhere  in  the  authorities  of  the  BngUsh  or  American  oouiCs.  *A  Uving 
person,*  says  the  court,  ^cannot  be  ooneioded  by  a  surrogated  deotolen  tiiathe  is  dead. 
As  to  him,  suoh  a  decree  is  abeohiCalj  foidtand  bemayelgiBlilipcopariyMi 
him  *  without  doe  pfoeeaBOCbNT.' ** 
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k  gimntae  Mooptiiig  a  deed  conditioned  to  be  sabjeei  to  a  mortgage  wUeh  he 
aaeamee  and  agieee  to  pay,  is  liable  to  the  mortgagee  therefor,  althoo^ 
his  grantor  was  not  liable.    {Bee  note,  p.  478.) 

ASSUMPSIT.    The  opinion  states  the  case.    The  defendant  had 
judgment  below. 

R0my  d  OhumaserOf  for  appellant 
BUis  A  Oheesbrough,  Jr.,  for  appellee. 

Gbajo,  J.  This  was  an  action  of  assompsit,  brought  by  Algj 
Dean,  for  the  use  of  Samuel  H.  Sweet  and  Charles  Hutchinson, 
against  Edwin  Walker,  to  recoyer  the  amount  of  certain  bonds, 
secured  by  mortgage  on  real  estate  in  Chicago,  which  Walker  had 
assumed  and  agreed  to  pay. 

The  facts  out  of  which  this  litigation  arose,  are,  in  substance, 
the  following :  In  February,  1873,  Oeorge  F.  Work,  being  the 
owner  of  the  premises,  executed  a  trust  deed  thereon,  to  secure  the 
payment  of  ten  bonds,  of  $1,000  each,  payable  four  years  after  the 
date  thereof.  Afterward,  and  on  the  1st  day  of  August,  1873, 
Work  conyeyed  the  premises,  by  warranty  deed,  to  Henry  B.  Jenks. 
On  the  18th  day  of  Noyember,  1873,  Henry  B.  Jenks  conyeyed  the 
premises  to  Al^  Dean,  for  an  expressed  consideration  of  $27,500. 
This  deed  contains  the  usual  clauses,  and  concludes,  after  stating 
that  the  grantor  had  not  incumbered,  or  caused  to  be  incumbered, 
the  premises  and  property  conyeyed,  in  any  manner,  as  follows : 
''Except  as  to  a  certain  deed  of  trust  made  to  Henry  M.  Shepard, 
bearing  date  October  1,  1872,  to  secure  a  loan  of  $25,000,  and  also 
a  certain  deed  of  trust  made  to  Oeorge  Scoyille,  trustee,  bearing 
date  February  1,  1873,  to  secure  a  loan  of  $10,000 ;  which  said  two 
trust  deeds,  and  the  indebtedness  thereby  secured,  are  hereby  as- 
sumed, to  be  paid  by  the  said  party  of  the  second  part."  On  the 
4th  day  of  Noyember,  1864,  Algy  Dean,  the  grantee  in  the  last 
named  deed,  for  a  consideration  of  $54,000  expressed  in  the  deed, 
•old  and  conyeyed  the  premises  to  the  defendant,  Edwin  Walker. 
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This  deed  contains,  immediately  following  the  description  of  the 
property  conveyed,  the  following  clause  :  **  Subject,  however,  to  a 
certain  deed  of  trust  made  to  Henry  M.  Shepard.  bearing  date 
October  1,  1872,  with  accrued  interest  thereon  from  October  1, 
1873,  to  secure  a  loan  of  $25,000 ;  and  subject  also  to  a  cer- 
tain deed  of  trust  made  to  George  Scoville,  trustee,  bearing 
date  February  1,  1873,  with  accrued  interest  thereon  from  Angast 
1,  1874,  to  secure  a  loan  of  $10,000."  And  immediately  after  the 
habendum  ei  tenendum  clauses  in  the  deed,  is  contained  the  follow- 
ing assumption  :  **  Subject,  however,  to  the  two  trust  deeds,  the 
taxes  and  claims  aforesaid,  all  of  which  the  said  party  of  the  second 
part  hereby  assumes  and  agrees  to  pay  as  part  of  the  consideration 
of  this  conveyance."  Sweet  and  Hutchinson  having  purchased  a 
portion  of  the  bonds  secured  by  the  deed  of  trust  named  in  the 
assumption  clause,  this  action  was  brought  in  the  name  of  Dean, 
for  their  use,  to  recover  the  amount  of  the  same  from  Walker,  who 
had  assumed  payment  by  the  clause  contained  in  the  deed  under 
which  the  premises  were  conveyed  to  him. 

It  will  be  Observed  that  Walker  did  not  sign  the  deed  under  which 
the  property  was  conveyed  to  him,  and  which  contained  the  assump- 
tion clause,  but  he  accepted  the  instrument  and  placed  it  upon 
record.  The  law  did  not  require  Walker  to  sign  and  seal  the  deed 
himself  in  order  to  make  its  teims  and  conditions  binding  upon 
him.  The  acceptance  of  such  a  deed,  with  a  knowledge  of  its  eon- 
tents,  binds  the  grantee  as  effectually  as  though  the  deed  had  been 
inter  partes,  and  had  been  executed  by  both  grantor  and  grantee. 
Crawford  v.  Edwards,  33  Mich.  354.  Thorp  v.  Keokuk  Coal  Go,, 
48  N.  Y.  255,  is  also  an  authority  in  point.  It  is  there  said  :  *'  In 
the  deed  from  Franklin  to  it,  the  defendent  expressly  assumed 
to  pay  the  plaintiff's  mortgage,  and  this,  as  it  is  now  well  settled, 
binds  the  defendant  to  the  same  extent  as  if  it  had  also  signed  the 
deed." 

Deeds  of  lauds  made  subject  to  a  mortgage,  and  deeds  containing 
an  assumption  clause  purporting  to  bind  the  grantee  to  pay  an  ex- 
isting incumbrance,  have  been  the  source  of  much  discussion  in 
the  courts  in  regard  to  the  rights  and  duties  of  the  grantor,  grantee, 
uid  the  person  holding  the  incumbrance  on  the  property  conveyed. 
A  deed  made  subject  to  an  outstanding  mortgage  creates  no  per- 
sonal liability  on  the  grantee  to  pay  off  the  incumbrance,  in  ths 
absence  of  a  contract  to  pay,  or  unless  the  amount  of  the  morf  ^rage 
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has  been  dedacted  from  the  parchase  price,  and  left  in  the  hands 
of  the  grantee.  Comstoch  v.  Hiti^  37  111.  542  ;  Fowler  t.  Fay^  62 
id.  375  ;  Jones  Mort,  g  748.  Thus  far  the  law  seems  to  be  well 
settled.  Where  however  a  deed  contains  a  clause  in  which  the 
grantee  assumes  an  incumbrance  on  the  premises  conyeyed,  and 
agrees  to  pay  the  same,  and  an  action  is  brought  to  enforce  such  a 
contract,  the  questions  growing  out  of  such  a  tranjaction  have  been 
attended  with  more  difficulty.  But  we  think  the  law  may  be  re- 
garded as  well  settled,  where  A.  has  given  a  mortgage  on  a  tract  of 
land  to  B.  and  subsequently  conyeys  to  C.  the  deed  containing  a  con- 
tract that  C.  assumes  the  mortgage  and  agrees  to  pay  the  same,  that 
B.  may  compel  the  grantee[to  pay  the  mortgage  indebtedness,  either 
by  a  suit  at  law  or  by  a  bill  in  equity  foreclosing  the  mortgage,  and 
a  personal  decree  against  the  mortgagor  and  the  purchaser  of  the 
mortgaged  premises,  for  any  deficiency.  Jones  on  Mortgages,  § 
711,  in  discussing  the  relation  of  the  parties  in  such  a  case,  says  * 
^  A  purchaser  who  assumes  the  mortgage  becomes,  as  to  the  mort- 
gagor, the  principal  debtor,  and  the  mortgagor  a  surety  ;  but  the 
mortgagee  may  treat  both  as  principal  debtors,  and  may  have  a  per- 
sonal decree  against  both."  But  whether  this  is  the  true  situation 
of  the  parties  or  not,  where  the  mortgagor,  who  is  bound  for  the 
payment  of  a  sum  of  money  secured  by  mortgage  on  land,  conyeys 
the  same,  and  the  grantee,  by  a  clause  in  the  deed,  assumes  the  pay- 
ment of  the  mortgage  indebtedness,  no  reason  is  perceived  which 
will  prevent  the  mortgagee,  for  whose  benefit  the  clause  in  the  deed 
is  inserted,  from  maintaining  an  action  upon  such  a  contract  against 

the  grantee. 

It  is  a  familiar  rule,  and  one  well  sustained  by  authority,  that 
where  one  person,  for  a  valuable  consideration,  makes  a  promise  to 
another  for  the  benefit  of  a  third  person,  such  third  person  may 
maintain  an  action  upon  it.  It  is  not  necessary  in  such  a  case  that 
there  should  be  any  consideration  moving  from  the  third  person, 
for  whose  benefit  the  promise  is  made,  or  that  there  should  be 
any  privity  between  them.  The  conveyance  of  the  land  is  the  con- 
sideration for  the  promise,  and  tne  fact  that  the  consideration 
moyes  from  the  mortgagor  is  a  matter  of  no  moment.  This  is  well 
illustrated  in  Brewer  v.  Dyer^  7  Cush.  337,  where  it  is  said  :  "  Upon 
the  principle  of  law  long  recognized  and  clearly  established,  that 
where  one  person,  for  a  valuable  consideration,  engages  with  another 
to  do  some  act  for  the  benefit  of  a  third,  the  latter,  who  would 
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enjoy  the  benefit  of  the  act,  may  maintain  an  action  for  the  breach 
of  such  engagement ;  that  it  does  not  rest  upon  the  ground  of  any 
actual  or  supposed  relationship  between  the  parties^  as  some  of  the 
earlier  cases  seem  to  indicate,  but  upon  the  broad  and  more  satis- 
factory basis  that  the  law,  operating  upon  the  acts  of  the  parties, 
creates  the  duty,  establishes  a  privity,  and  implies  the  promise  and 
obligation  on  which  the  action  is  founded." 

But  it  is  said  a  third  party  cannot  bring  an  action  in  his  own 
name  on  a  contract  under  seal  between  third  parties,  and  in  sup- 
port  of  this  Moore  y.  Rouse,  64  111.  162,  is  cited  and  relied  upon. 
In  the  case  cited  it  was  held  that  a  covenant  cannot  be  sued  upon 
by  the  person  for  whose  benefit  it  is  made,  if  he  is  not  a  party  to 
the  deed.  In  the  same  case  it  is  also  held  that  where  a  contract 
not  under  seal  is  entered  into  by  two  for  the  benefit  of  a  third  per- 
son, it  is  a  general  principle,  the  latter  may  sue  thereon  in  his 
own  name,  although  the  agreement  may  not  be  directly  to  or  with 
him.  What  is  said  in  relation  to  an  action  on  a  sealed  instrument 
is  merely  a  reiteration  of  the  common-law  rule  on  Jthat  subject 
when  the  case  was  decided,  but  since  that  case  was  decided  the  rule 
of  the  common  law  on  that  subject  has  been  changed  by  section  19, 
chapter  110,  of  the  Bevised  Statutes  of  1874,  p.  776,  so  that  now  it 
is  immaterial,  for  the  purpose  of  bringing  the  suit,  whether  the  con- 
tract is  under  seal  or  not.  Ohitty  in  his  work  on  Pleading  (vol.  1> 
p.  4),  says  :  '*  If  the  instrument  be  not  under  seal,  it  seems  to  be  a 
general  principle  that  the  party  for  whose  sole  benefit  it  is  evidently 
made  may  sue  thereon  in  his  own  name,  although  the  engagement 
be  not  directly  to  or  with  him." 

As  our  statute  has  therefore  abolished  the  distinction  between 
contracts  under  seal  and  those  not  under  seal  (except  penal  bonds), 
so  far  as  bringing  an  action  on  such  contracts  is  concerned,  the  law, 
as  declared  by  Ghitty,  applies  as  well  to  contracts  under  seal  as  to 
those  not  under  seal.  Indeed  we  do  not  understand  that  the  proposi- 
tion is  denied  in  the  argument,  that  if  Jenks  had  been  bound  to 
pay  the  mortgage  indebtedness,  the  assumption  clause  in  his  deed 
to  Dean  would  have  imposed  a  liability  on  Dean ;  and  also  the  as- 
sumption clause  in  the  deed  from  Dean  to  Walker  would  have  ren- 
dered Walker  liable  for  the  indebtedness.  But  it  is  contended  as 
Jenks  held  title  to  the  equity  of  redemption  without  any  persoDal 
liability  resting  upon  him  to  pay  the  mortgage,  the  assumption 
clause  in  his  deed  to  Dean  imposed  no  obligation  on  Dean,  and  ae 
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Deaii  was  therefore  under  110  legal  obligation  to  pay  the  debt,  theas- 
^imption  clause  in  his  deed  to  Walker  created  no  liability  on  him;  in 
other  wordsy  the  position  is  that  a  grantee  of  mortgaged  premises  can- 
luit  be  made  liable  to  pay  tlie  mortgaged  indebtedness  by  an  assump- 
tioii  clause  in  the  deed,  liowever  strong  the  intent  may  be  expressed 
by  the  langusige  used,  unless  the  grantor  is  himself,  at  the  time  of 
making  the  deed,  liable  for  such  indebtedness.  We  are  aware  of 
the  fact  that  there  are  cases  which  sustain  this  view  of  the  law, 
such  as  Trotter  v.  Hugkes,  12  N.  Y.  74  ;  Kingy.  Whitely,  10  Paige, 
465,  and  the  late  case  of  Vroornan  v.  Turner,  69  N.  Y.  280  ;  s.  c, 
25  Am.  Bep.  195,  but  we  are  not  inclined  to  follow  them.  The 
New  York  cases  are  predicated  upon  the  principle  that  where  the 
grantor  is  liable  for  the  mortgage  indebtedness,  and  the  deed  under 
which  he  conveys  contains  an  assumption  clause,  the  grantee  be- 
comes the  principal  debtor  by  yirtue  of  the  agreement,  and  the 
grantor  occupies  the  situation  of  a  mere  surety  for  him  as  to  the 
payment  of  the  mortgage  indebtedness.  Such  being  the  relative 
situation  of  the  parties,  in  equity  the  creditor,  who  is  the  mort- 
gagee, is  entitled  to  the  benefit  of  all  collateral  obligations  for  the 
payment  of  the  debt  which  a  person  standing  in  the  situation  of  a 
surety  for  others  has  received  for  his  indemnity,  to  relieve  him  or 
his  property  from  liability  for  such  payment.     10  Paige,  468. 

It  Is  quite  true  that  this  principle  of  equity  could  not  be  in- 
voked, and  this  remedy  in  equity  made  available,  if  the  grantor  of 
the  mortgaged  premises  was  not  himself  liable  for  the  mortgage  in- 
debtedness,, for  the  reason  that  the  relation  of  principal  debtor  and 
surety  would  not  exist  between  the  grantor  and  grantee.  But  is 
there  no  other  principle  of  law  upon  which  the  grantee  may  be 
rendered  liable  upon  a  contract  which  he  has  deliberately  made 
upon  a  valid  consideration  ?  We  think  there  is  ;  that  it  may  be 
placed  on  the  broad  and  well-settled  principle  that  where  one  per- 
son makes  a  promise  to  another,  based  upon  a  valid  consideration, 
for  the  benefit  of  a  third  person,  such  third  person  may  maintain 
an  action  upon  it.  Here  it  was  not  necessary  that  any  considera- 
tion should  pass  from  the  owners  of  the  mortgages  to  Walker  ;  it 
was  enough  that  his  contract  was  based  upon  a  consideration  which 
moved  from  Dean  to  him.  A  portion  of  the  purchase  price  of  the  land 
was  left  in  his  handft,  in  consideration  of  which  he  agreed  with  his 
grantor.  Dean,  to  pay  the  mortgages.  It  was  a  matter  of  no  con- 
sequence to  him  whether  Dean  was  legally  bound  to  pay  those  morl- 
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gftges  or  not.  Dean  had  the  right  to  make  such  a  disposition  of  the 
purchase-money  as  he  saw  proper  in  selling  the  land.  He  might 
have  directed  that  the  pnrchase-money  should  he  paid  by  Walker 
to  some  public  charity,  to  a  church  or  a  college ;  and  if  Walker,  in 
making  the  purchase,  agreed  to  pay  the  purchase-money  to  any  or 
either  of  these  objects;  no  reason  is  perceived  why  he  might  not  be 
compelled  to  perform  his  contract.  It  was  no  concern  of  his  to 
whom  the  purchase-money  should  be  paid.  Dean  had  the  right  to 
make  such  disposition  of  it  as  he  saw  proper,  and  when,  for  some 
reason  known  to  himself,  he  saw  proper  to  direct  that  the  mort- 
gages on  the  land  should  be  paid  from  the  purchase-money  which 
Walker  agreed  to  pay  for  the  premises,  and  Walker  expressly  agreed 
to  pay  these  mortgages,  it  is  a  matter  in  which  he  is  in  no  manner 
concerned,  whether  Dean  was  legally  liable  to  pay  such  mortgage  in- 
debtedness or  not.  It  was  enough  that  he,  for  a  yaluable  consider- 
ation, assumed  the  mortgages  and  agreed  to  pay  the  same. 

The  questions  here  involyed  arose  in  a  recent  case  in  Pennsyl- 
vania, Merriman  v.  Mowre,  90  Penn.  St.  79,  and  it  was  there  expressly 
held  that  it  was  not  necessary  to  a  recovery  that  the  grantor  should 
be  himself  liable  to  pay  the  debt ;  that  the  vendor  had  the  right  to 
direct  to  whom  the  purchase-money  might  be  paid,  and  if  the  vendee 
agrees,  for  a  valuable  consideration,to  make  payment  according  to  the 
directions  of  the  vendor,  he  cannot  set  up  as  a  defense  that  the 
vendor  was  not  bound  to  pay.  In  deciding  the  case  it  is  said :  ''A 
vendor  may  direct  how  the  purchase-money  shall  be  paid.  He 
may  reserve  it  to  himself,  donate  it  to  a  public  charity,  or  may 
make  such  other  disposition  of  it  as  may  best  meet  his  views  ;  and 
if  his  vendee  agrees  to  pay  it  according  to  such  directions,  he  can- 
not set  up  as  a  defense  that  his  vendor  was  under  no  duty  to  apply 
it  in  such  manner." 

What  right  has  Walker  to  question  the  validity  of  the  mortgage 
which  he  assumed  and  agreed  to  pay  ?  In  Pidgean  v.  Trustees  of 
Schoohy  44  Dl.  501,  where  Mansfield  and  wife  executed  a  mortgage 
upon  their  homestead  without  the  statutory  waiver,  and  afterward 
conveyed  to  Pidgeon,  the  deed  containing  a  clause  that  as  a  part 
of  the  consideration  money  he  was  to  pay  the  mortgage,  it  was 
held,  in  a  sait  to  foreclose,  that  the  grantee  having  obtained  a 
deed  of  the  premises  by  admitting  the  lien  and' assuming  its  pay- 
ment, he  was  estopped  from  setting  up  as  a  defense  the  omission 
of  the  mortgagors  to  release  their  homestead  right.    In  Crawford 
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y.  .Edwards,  33  Mich.  354,  where  mortgaged  premisefl  were  con- 
yeyed,  the  deed  containing  an  assumption  clause,  it  was  held  that 
the  grantee  was  not  at  liberty  to  show  in  defense  that  the  mort- 
gage he  had  assumed  and  agreed  to  pay  was  without  consideration, 
and  therefore  not  a  yalid  claim  against  his  grantor.  In  Oomsioek 
y.  SmUh,  26  Mich.  306,  a  similar  question  arose,  and  it  was  there 
held  that  where  one  has  purchased  lands,  and  as  a  part  of  the  pur- 
chase price  has  coyenanted  to  pay  a  mortgage  giyen  by  his  grantor, 
he  cannot  ayoid  liability  by  showing  that  the  mortgage  was  not  en- 
forceable against  such  grantor  by  reason  of  a  personal  disability  to 
execute  a  yalid  and  binding  mortgage. 

The  principle  which  underlies  the  cases  cited  has  a  bearing  on 
the  case  under  consideration.  After  Walker,  as  a  part  of  the  con- 
sideration for  the  purchase  of  the  mortgaged  premises,  acknowl- 
edged the  yalidity  and  binding  force  of  the  mortgage  indebtedness, 
and  agreed  to  pay  the  same,  what  right  has  he  to  defeat  a  recoyery 
by  showing  that  his  grantor  was  not  legally  bound  to  pay  the  debt  ? 
Bat  whether  we  are  correct  in  this  or  not,  we  are  satisfied  that  the 
role  that  it  is  not  necessary  in  order  to  a  recoyery  that  the  grantor 
should  be  liable,  is  sound  in  principle,  and  one  which  will  promote 
the  ends  of  justice,  and  compel  the  due  enforcement  of  contracts. 

The  jud^ent  will  be  reyersed,  and  the  cause  remanded  for 
farther  proceedings  consistent  with  this  opinion. 

Judgm&nt  revernd. 

Sheldon,  C.  J.,  and  Dickey,  J.,  dissenting. 


Hon  vrTHBRoonsB.— SeeUAm.  Rep.  188;  90  id.  841;  96  id.  660;  87  id.  7TB;  S»  Id. 
jaO;  41ld.  lB0;44id.995;  46 id.  706;  46id.  194;  96Biig.  Sep.  649,  note. 

In  Sparkmanr.  Com,  44  N.J.  L.  9B8;  97  Alb.  L.  J.  88,  it  was  held  that  ''the  grantee  la 
a  deed  hf  aooepting  the  same  becomes  liable  on  the  ooTeoants  therein  purporting  to  be 
made  bgr  him,  just  as  If  he  had  signed  and  sealed  the  instrument  A  covenant  hj  the 
grmntae  in  a  deed  to  aasnme  a  mortgage,  for  payment  of  which  the  grantor  is  personaUy 
Hable,  binds  the  grantee  to  pay  the  mortgage  debt.  In  an  action  for  breach  of  the  de- 
fendant's coTenant  to  p^  a  debt  which  the  plaintiff  owes,  the  damages  recoverable 
are  the  ftali  amount  of  the  debt  although  the  plaintiff  may  not  yet  have  paid  ihe  same.** 

DixoK.  J*,  said:  *'Tbe  covenant  in  the  present  case  was  one  to  paj  the  mortgage.  Its 
laaiEttage,  *  which  mortgages  are  assumed  by  the  party  of  the  second  part,*  imports  that 
the  grantee  entered  into  a  personal  obligation,  and  took  upon  himself  the  duties  of  the 
ooTennntees  with  regard  to  the  mortgage.  Those  duties  comprised  in  this  instance  an 
obUgatlon  to  pay  the  mortgage  debt  at  its  maturity,  and  this  obligation  must  therefore 
be  considered  as  ssBumed  by  the  defendant.  His  covenant  is  not  fairly  capable  of  any 
leea  onerous  Interpretation .    Braman  v.  DowUt  19  Gush.  297. 

**  On  the  breach  of  such  a  covenant,  the  damages  recoverable  are  a  sum  suffldentto  put 
tlfte  plaintiff  In  the  position  in  which  he  would  have  stood  if  the  covenant  had  been  kept, 
i.  e. ,  one  of  complete  exoneration  from  the  obligation  which  the  defendant  had  agreed  to 
diecbarge.  Buchsumis  the  whole  amount  of  the  plaintiff's  debt.  The  authorities  to  this 
eie  dear  and  weighty.    They  dJstlngnish  between  cases  growing  out  of  the  mere 
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liability  of  the  plaintiff  as  mrety  for  the  defendant,  or  mere  oontraota  to  Indeoanlfy  on 
tiie  one  side,  and  oeaee  resting  upon  the  eaqprese  agreement  of  the  defendant  with  the 
'tilalntiff  to  psj  a  debt  for  which  the  plaintiff  or  his  propertf  Is  bound.  In  the  former 
dees  payment  by  the  soretj  or  actual  loes  must  precede  reooveiy;  in  the  latter,  the  prom- 
isee on  breach  maj  recover  the  amount  of  the  debt.  A  few  decisions  only  need  be  cited 
to  show  the  strength  of  the  rule. 

*  '  'In  Lethbridot  v.  Jfytton,  2  Bam.  ft  A.  77%  the  defendant  had  oouTeyed  to  the  plalntllB 
.upon  the  usual  trusts  of  a  marrisge  settlement,  certain  estates  subject  to  incumbrances 
amouDting  to  £19,000.  Theee  the  defendant  coTenanted  to  psj  off,  within  twelve  months 
after  the  marriage,  but  failed  to  do  so.  The  suit  was  for  breech  of  this  covenant,  and  a 
shertlTs  Jury  having  given  only  nominal  damages,  the  Court  of  King*s  Bem^  set  aside  the 
Inquisition  upon  the  grocmd  that  the  plaintiffs  were  entitled  to  recover  the  whole  iim<u!"t 
of  the  incumbrances,  the  judges  suggesting  that  it  was  for  the  defendant  to  resoit  to 
;equity  if  he  had  equity  on  his  side,  for  at  law  the  right  of  the  plaintiffs  wss  to  have  the 
estates  unincumbered. 

**In  Rector  of  Trintty  Church  v.  HiooinBt  48  N.  Y.  682,  the  defendant,  ss  lessee  of  the 
|>laintilt,  had  covenanted  with  the  plaintiff  to  pay  all  the  asaessments  imposed  during  the 
term  upon  the  demised  premises.  The  Court  of  Appeals  held  that  upon  breach  the  Icieanr 
could  recover  the  full  amount  of  these  assessments,  although  thegrhad  not  been  paid  hy 
the  plaintiff,  nor  had  any  proceedings  been  instituted  bj  the  public  anthoritlee  to  enfovoa 
collection. 

'*In  these  two  cases  it  was  the  property  only  of  the  plalntiffli  which  could  be  held  for  the 
debt,  and  it  does  not  appear  that  there  wss  any  other  mode  of  compelling  the  defendant 
.  to  pay,  save  by  action  of  the  plaintiff. 

**In  Port  V.  Jdcibeon,  17  Johns.  889,  Fort,  as  lessee,  and  Jaokson,  as  assignee  of  the  tem 
and  terre-tenant,  were  both  liable  to  the  landlord  for  the  rent  of  the  demised  pramisea, 
.and  Jadcson  covenanted  with  Port  that  he  would  pay  it.  Having  fafled,  it  was  held  that 
Port  could  recover  from  Jackson  the  whole  amount  of  the  rent  In  arrears,  althou^  he 
himself  had  not  paid  it. 

"So  in  Jiatter  of  Negw^  7  Wend.  490,  Sinnott  and  Negus,  as  partnera,  were  Jointiy  Bable 
for  certain  debts  and  Negus  gave  Sinnott  his  bond  conditioned  for  their  payment.  19ie 
court  decided  that  Sinnott  was  entitied  to  the  amount  of  the  debts  as  damagea  upon  his 
bond,  although  the  debts  still  remained  unpaid. 

**Jn  I^oosemore  v.  Badford^  9  M.  ft  W.  657,  the  defendant  as  principal,  and  the  plaintiff, 
as  his  surety, were  joint  malcers  of  a  promissory  note,  which  the  defendant  evpi-oseiy  cov. 
enanted  with  the  plaintiff  to  psj  according  to  its  tenor.  The  note  being  unpaid  at  ma- 
turity, the  plaintiff  sued  for  breach  of  the  covenant,  without  himself  paying  the  debt, 
and  recovered  the  full  amount  thereof  from  the  defendant.  The  Court  of  Exchequer  re- 
fused a  rule  for  a  new  trial,  Pabkb,  B.,  saying:  'The  defendant  may  partialis  have  an 
equity  that  the  money  he  may  pay  to  the  plaintiff  shaU  be  applied  In  discharge  of  his 
debt;  but  at  law  the  plaiutiff  is  entitled  to  be  placed  in  the  same  sltnatton  under  this 
agreement  as  if  he  had  paid  the  money  to  the  payees  of  the  bill.* 

**In  these  three  cases  the  plaintlff*8  obligations  were  ,'merely  personal,  and  payment  to 
the  plaintiffs  would  not  discharge  the  defendants,  who  would  remain  legally  reiponslble 
to  the  original  creditors. 

"The  case  of  Furnas  v.  Durtfiru,  119  Mass.  fiOQ,  seems  to  be  exactly  Uke  the  one  before  us. 
The  defendant,  by  accepting  from  the  plaintiff  a  deed  of  land  subject  to  a  mortgage,  had 
covenanted  to  pay  the  mortgage,  for  which  the  plaintiff  was  personally  liable.  The  court 
held,  that  on  breach  the  plaintiff  could  recover  the  full  amount  of  the  mortgage,  aaylBg: 
'There  is  no  reason  why  an  agreement  may  not  be  made  which  shall  bind  the  party  ■> 
contracting  to  pay  the  debt  which  another  owes,  and  thus  relieve  him  or  his  estate  from 
it,  and  if  the  promise  thus  made  is  not  kept,  why  the  promisee  should  not  recover  a  sum 
sufficient  to  enable  him  so  to  do.*  '* 

JnPattimr.Adhina,  49  Ajk.  197,  it  wss  held  that "  the  acceptance  of  a  deed subteot  to 
a  spedfled  mortgage,  does  not  imply  a  promise  by  the  grantee  to  pay  the  mortgage  debt: 
but  if  the  deed  contains  a  stipulation  that  the  property  is  subject  to  a  mortgage  ^lich 
the  grantee  agrees  to  pay.  then  a  duty  Ulmpoaed  on  him  by  the  acceptance,  and  a  promise 
is  implied  to  perform  it;  on  which,  in  case  of  faUure,  assumpsit  will  lie.' 
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A  grantee  of  a  mortgagor  who  merely  purohaaes  the  equity  of  redemption.  Is  not  liable 
to  the  mortgagee  for  any  part  of  the  mortgage  debt  not  satisfled  by  sale  on  f oredosare ; 
bot  if  he  purcbasee  the  property  of  the  mortgagor,  and  asapart  of  the  contract  of  por^ 
cfaaae  assumes  and  agrees  to  pay  the  mortgage  Indebtedness,  he  becomes  personally  liable 
to  the  mortgagee,  and  an  appropriate  action  may  be  maintained  against  .him  to  enforce 
his  liability  under  the  contract.  Bapp  ▼.  Stoner,  104  HL  618. 

Where  a  purchaser  buys  mortgaged  premises  from  the  mortgagor  subject  to  the  mort- 
gage, and  his  deed  is  expressly  made  subject  to  it,  though  it  does  not  in  tenns  bind  him 
to  j^y  it,  he  is  to  be  treated,  as  between  himself  and  the  mortgagor,  as  having  assumed 
the  mortgage,  and  is  personally  liable  for  whatever  deflciency  there  may  be  after  fore, 
elosare  sale.    Canfleld  ▼,  Shears  49  Mich.  81S. 

.  One  who  takes  a  deed  wssiiming  to  pay  a  purchase-money  mortgage  exisling  on  the 
granted  premises  as  a  part  of  the  consideration,  cannot  dispute  the  validity  or  considera- 
tUm  of  the  mortgage,  and  cannot  set  up  failure  of  title  until  actual  evidence  or  surrender 
to  a  paramount  title.  PeurMnaony,  Shermat^  74  N.  Y.  88;  s.  o.,  80  Am.  Bep.  S68;  iXifiF 
niiio  V.  LeavUtt  85K.  Y.  80;  s.  c.  80  Am.  Bep.  017. 

A  contract  by  one  to  settle  a  mortgage  made  by  the  other  imposes  a  personal  liability 
to  pay  the  debt ;  but  may  be  cancelled  1^  the  parties  before  knowledge  and  acceptance 
by  the  mortgagee.    OUbert  v.  Sanderwn^  68  Iowa,  849;  s.  o.,  41  Am.  Bep.  108. 

In  Latng  v.  Bj/rns,  84  N.  J.  Eq.  52,  It  was  held  that  "  If  a  graotee  who  has  assumed 
the  payment  of  a  mortgage  reconveys  the  lands  In  good  faith  to  his  grantor,  who  in  turn 
asBomea  It,  the  liability  of  the  former  to  the  holder  of  the  mortgage  is  terminated." 

A  mortgagor  who  conveys  the  mortgaged  premises  to  a  grantee  who  assumes  the  pay- 
ment of  the  mortgage  becomes  thereby  a  surety  only  for  the  payment  of  the  debt,  and 
the  receipt  by  the  mortgagee  of  a  new  bond  trom  such  grantee  without  the  knowledge  or 
assent  of  the  original  mortgagor,  extending  the  time  of  payment  and  ohaDging  the 
period  on  the  occurrence  of  which  a  default  In  the  payment  of  the  Interest  would  render 
the  principal  sura  due,  discharges  his  liability  aa  such  surety,  provided  the  mortgagee,  at 
the  time  of  receiving  such  bond,  had  notice  or  understood  that  the  original  mortgagor 
had  become,  by  force  of  his  deed,  a  surety  only  for  the  payment  of  the  debt;  and  the 
recording  of  such  deed  is  not  sufficient  for  notice  of  such  fact.  Star  Ftrt  Ins.  Oo,  v.  Wad- 
dinoton^  18  Week.  Dig.  807;  s.  c,  Mem.  81  Hun,  814. 

Where  a  purchaser  of  real  estate  assumes  to  pay  a  mortgage  thereon  ss  a  part  of  the 
purchase-money,  and  obtains  possession  under  the  conveyance  containing  the  contract  of 
asBomption,  in  which  the  mortgage  is  accurately  described,  such  purehaser  cannot,  Ih  an 
action  to  reform  and  foreclose  the  mortgage,  defeat  the  lien  thereof  by  showing  that  the 
real  estate  was  inaccuntely  or  Imperfectly  described  in  the  mortgage.  The  conveyance 
of  real  estate  hy  an  inaccurate  or  Imperfect  description  vests  In  the  purehaser  a  right  to 
have  the  deed  reformed  and  to  secure  the  land  contracted  for,  and  he  cannot  hold  this 
right  and  defeat  the  collection  of  the  purehase-money .  One  who  assumes  to  pay  a  mort- 
icaga  upon  real  estate  purchased  by  him  does  not  occupy  the  position  of  a  subsequent  bona 
jUe  porohaser;  he  is  not  a  stranger,  but  a  privy,  and  as  such  subject  to  the  same  equities 
as  would  pievafl  against  his  vendor.  He  becomes  the  kin  debt,  and  he  whose  debt  he  as- 
sumes occupies  the  position  of  surety.  Figartr,  fldidsrtnan,  75  [nd.  S64. 

in  Parker  v.  Jeiilcs,  88  K.  J.  Bq.  388,  it  was  held  that  '^although  a  deed  for  lands  con- 
tains the  grantee^s  personal  assumption  to  psy  a  mortgage  thereon,  he  cannot  be  held 
■able  for  a  decree  for  deflciency  after  foreclosure  of  the  mortgage,  if  it  appears  that  such 
iption  was  not  part  of  his  bargain  for  the  porohase  of  the  pnmiaes,  and  that  he  had 

Botioe  of  Its  Insertion  in  his  deed.'* 
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ZlMXBBKAK  T.    OOWAJT. 

(loriu.  on.)  • 

Under  a  statnte  anthoiiiing  the  filing  of  a  certain  paper  in  the  elexk's  opflloe 
within  a  specified  number  of  days,  the  paper  need  not  be  filed  within  the 
hours  appointed  by  law  for  keeping  the  office  open,  but  ma/  be  filed  after 
the  expiration  of  those  hours,  at  any  time  up  to  midnight  of  the  last  day.* 

PETITION  to  contest  an  election.    The  opinion  statee  the  case. 
Petition  dismissed  below. 

&.  W.  Pattan  and  D.  L,  Murdock,  for  appellant 
A.  E.  HardUig  and  R.  S,  Mcllduff,  for  appellee. 

Ckaio^  J.  On  the  9th  day  of  November,  1882,  AugiiBtiiB  W. 
Gowan  was  declared  elected  county  treasurer  of  Livingston  county. 
Zimmerman,  the  defeated  candidate,  filed  a  petition  in  the  County 
Court  of  Livingston  county,  on  the  9th  day  of  December  following, 
to  contest  the  election,  under  section  113,  chapter  46,  Bev.  Stat 
1874,  page  464,  which  declares  :  *^  The  person  desiring  to  contest 
such  election  shall,  within  thirty  days  after  the  person  whose  elec- 
tion is  contested  is  declared  elected,  file  with  the  clerk  of  the  proper 
court  a  statement  in  writing,  setting  forth  the  points  on  which  he 
will  contest  the  election,  which  statement  shall  be  verified  by  affi- 
davit in  the  same  manner  as  bills  in  chancery  may  be  verified.'' 
Section  114  provides :  '^XJpon  the  filing  of  such  statement  sum- 
mons shall  issue."  To  the  petition  Cowan  interposed  a  plea  in 
bar,  in  which  he  in  substance  set  up  that  Zimmerman  did  not  be- 
gin his  contest  within  thirty  days  after  he  was  declared  elected ; 
that  the  petition  was  not  filed  until  after  business  hours,  on  the  9tli 
day  of  December,  after  the  hour  of  six  o'clock  p.  h.  of  that  day. 
The  plea  in  bai*,  on  motion,  was  set  down  for  a  hearing,  and  upon 
argument  the  court  held  the  plea  sufficient,  and  entered  an  order 
dismissing  the  petition. 

It  is  conceded  that  if  the  petition  had  been  filed  before  six  o'clock 
p.  M.  on  December  9,  it  would  have  been  within  the  thirty  days  pre- 
scribed by  the  statute ;  but  it  is  contended  that  the  thirty  days 

«  See  note,  46  Am.  Hep.  410. 
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expired  at  six  o'clock  —  the  time  the  statute  allows  the  clerk  to 
close  his  office.  This  position  is  predicated  mainly  on  section  6, 
chapter  25,  Rev.  Stat.  1874,  which  provides  that  clerks  of  courts 
"  shall  keep  their  offices  open  and  attend  to  the  duties  thereof  from 
eight  o'clock  a.  u.  to  six  o'clock  p.  m.  of  each  working  day."  This 
provision  of  the  statute  requiring  the  clerks  to  keep  their  offices 
open  from  eight  in  the  morning  to  six  in  the  afternoon  was  enacted 
in  1874.  Prior  to  the  act  to  revise  the  law  in  relation  to  clerks  of 
courts,  approved  March  26,  1874,  we  had  no  statute  fixing  an  hour 
when  the  office  should  be  opened  or  closed.  Before  that  time  the 
statute  required  the  clerks  to  keep  their  offices  at  the  county  seat, 
to  take  an  oath  faithfully  and  impartially  to  discharge  all  the  duties 
pertaining  to  the  office,  and  to  enter  into  bond  conditioned  for  the 
faithful  discharge  of  the  duties  of  the  office;  but  as  to  the  time  of 
opening  or  closing  the  office  the  statute  was  silent.  It  was  doubt- 
less supposed  that  the  oath  of  office  and  the  bond  were  a  sufficient 
guaranty  that  the  office  would  be  open  at  all  reasonable  hours  for 
the  transaction  of  business,  and  such  was  the  case  for  many  years, 
as  ve  must  presume,  or  the  legislature  would  have  acted  on  the  sub- 
ject sooner. 

But  the  question  presented  is,  what  was  the  object  of  the  amend- 
ment adopted  in  1874?    Had  the  county  and  circuit  clerks  kepi 
their  offices  open  more  hours  in  the  day  than  the  wants  of  the  peo- 
ple demanded?    Were  the  accommodations  of  the  public  in  these 
offices  80  much  more  than  the  actual  necessities  demanded  that  the 
legislature  was  called  upon  to  act,  and  declare  that  these  offices 
should  not  be  open  for  the  transaction  of  business  more  than  ten 
hours  in  twenty-four?    Or  on  the  other  hand,  had  the  clerks  failed, 
in  some  counties,  to  keep  open  the  offices  a  sufficient  number  of 
hours  to  enable  the  people  to  transact  their  business,  so  that  the 
legislature  was  called  upon  to  provide  by  law  that  these  offices  should 
at  least  be  open  at  eight  in  the  morning  and  remain  open  until  six 
in  the  afternoon?  We  believe  the  latter  view  to  be  the  more  reason- 
able, and  the  one  we  are  inclined  to  adopt.    There  is  nothing  in  the 
act  which  seems  to  have  been  intended  to  prevent  a  clerk  from  open- 
ing his  office  at  six  in  the  morning  and  keeping  it  open  until  twelve 
at  night,  for  the  transaction  of  business,  if  he  saw  proper;  but  the 
purpose  of  the  law,  no  doubt,  was  to  compel  the  clerks,  under  all 
circumstances,  to  open  the  office  as  early  as  eight  in  the  morning 
and  not  to  close  before  six  in  the  afternoon.     The  mere  fiict  that  a 
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clerk  is  required  to  keep  his  office  open  from  eight  a.  h.  to  six  p. 
H.  cannot,  nnder  any  reasonable  construction,  be  held  to  render  the 
official  act  of  the  clerk  before  or  after  those  hours  illegal.  Under 
the  statute  we  think  the  clerk  may  perform  any  official  duty,  if  he 
desires,  before  eight  o'clock  a.  h.  or  after  six  o'clock  p.  h.,  as  well 
as  between  those  hours.  Indeed  it  is  often  necessary,  in  order  to  a 
proper  dispatch  of  business,  for  courts  to  hold  sessions  at  night. 
This  cannot  be  done  without  a  clerk,  and  if  the  clerk  has  no  author- 
ity to  perform  official  duties  after  six  o'clock,  courts  would  be  pow- 
erless to  transact  much  of  the  business  upon  the  dockets.  Surely 
the  legislature  did  not  intend  by  the  act  to  retard,  hinder  or  delaj 
the  business  in  courts,  and  yet  if  the  construction  contended  for 
should  be  adopted  such  would  be  the  practical  effect  of  the  law. 
When  the  legislature  declared  that  the  person  desiring  to  contest 
the  election  shall,  within  thirty  days  after  the  person  whose  dection 
is  contested  is  declared  elected,  file  with  the  clerk  a  statement,  in 
writing,  setting  forth  the  points,  a  day,  as  here  used,  was  intended 
as  an  ordinary  day  of  twenty-four  hours.  Had  a  shorter  period  been 
contemplated,  or  a  day  other  than  an  ordinary  day  been  intended, 
other  and  different  language  would  have  been  employed  to  express 
that  intention.  Here  the  statement  was  required  to  be  filed  with 
the  clerk  within  thirty  days.  This  included  the  whole  of  the  9th 
day  of  December,  which  would  not  expire  until  midnight  of  that 
day.  People  v.  HcUchy  33  111.  136,  is  a  case  in  which  the  question 
arose  as  to  the  legal  meaning  of  a  day,  and  it  was  expressly  held 
that  the  popular,  as  well  as  the  legal,  sense  of  a  day  was  twenty-four 
hours.  If  we  are  correct  in  this  yiew,  the  statement  filed  by  the 
contestant  was  within  the  time  required  by  law. 

[Omitting  minor  questions.] 

The  judgment  of  the  Oounty  Court  will  be  reyeised,  and  the 

•anse  remanded. 

JudgmmU  remmd. 


o^sss 
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(ffl  Kmu.  8L) 

O0ntrac$  —  6aniiruct4an  —  "  fo^fe  and  ehOdren,'* 

Under  »  life  insanuioe  poUoj  payable  to  the  "  wife  and  ehildien  "  of  Uie 
insoied,  the  benefidariee  take  equally,  per  eapUa, 

k  CTION  on  life  insurance  policy.     The  opinion  states  the  case. 

TTkos.  P.  IMon,  for  plaintiff  in  error. 
Luci&n  Bak&r,  for  defendants  in  error. 

VALBBTiKBy  J.  The  only  question  inyolyed  in  this  case  is  with 
reference  to  the  proper  construction  of  a  contract  of  insurance, 
entered  into  between  Frederick  Felix  and  the  Orand  Lodge  of  the 
Ancient  Order  of  United  Workmen  of  the  State  of  Kansas. 

It  appears  from  the  record,  that  some  years  prior  to  1866, 

Frederick  Felix  was  married  to  Caroline ,  and  by  her  had 

two  children,  William  Frederick  and  August.     Afterwiurd,  and  in 
1866,  Caroline  obtained  a  divorce  from  Frederick.     On  January 
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27,  1868,  Frederick  was  married  to  Lena  Kester,  and  by  her  had 
one  child,  bom  January  13,  1869,  and  named  William.  In 
September,  1869,  Lena  obtained  a  divorce  from  Frederick,  and  by  a 
settlement  between  the  parties  Lena  obtained  from  Frederick,  for 
herself  and  child,  the  sum  of  $2,000.  In  1872  Frederick  again 
married  Caroline,  and  they  lived  together  as  husband  and  wife 
until  he  died  in  1882.  Prior  to  his  death,  and  on  August  3,  1881, 
the  Grand  Lodge  of  the  Ancient  Order  of  United  Workmen  of  the 
State  of  Kansas  issued  a  certificate  of  insurance  to  Frederick,  pro* 
viding,  among  other  things,  that  Frederick  should  "  participate  in 
the  beneficiary  fund  of  the  order  to  the  amount  of  $2,000,  which 
sum  shall,  at  his  death,  be  paid  to  his  wife  and.children  by  the  said 
Orand  Lodge."  On  May  12,  1882,  Frederick  died,  leaving  the  said 
Caroline,  Lena,  William  Frederick,  August,  and  William  surviving 
him.  The  said  Orand  Lodge  of  the  Ancient  Order  of  United 
Workmen  is  now  ready  and  willing  to  pay  the  said  sum  of  $2,000 
to  the  person  or  persons  who  are  entitled  to  receive  the  same  ;  and 
the  only  question  now  to  be  determined  is  who  that  person  or  those 
persons  are.  The  court  below  decided  that  Caroline  was  entitled 
to  receive  one-half  of  such  fund,  and  that  William  Frederick^ 
August  and  William  were  each  entitled  to  receive  one-sixth  thereof. 
The  said  William,  being  dissatisfied  with  this  decision,  now  brings 
the  case  to  this  court.  He  claims,  that  instead  of  being  entitled  to 
receive  only  one-sixth  of  said  fund,  as  the  court  below  decided,  he 
is  entitled  to  receive  one-fourth  thereof.  We  think  he  is  correct. 
This  fund  is  no  part  of  the  assets  of  the  estate  of  Frederick.  It 
does  not  go  to  his  administrator  or  heirs,  and  is  not  liable  for  his 
debts ;  but  it  must  be  paid  out  by  the  said  grand  lodge  solely  in 
accordance  with  the  terms  of  the  original  contract  entered  into  be- 
tween Frederick  and  the  said  grand  lodge.  The  statutes  of 
Kansas  with  reference  to  descents  and  distribution  have  no  possible 
application  to  this  case  ;  for  such  statutes  apply  only  to  the  estates 
of  deceased  persons.  As  before  stated,  this  fund  is  no  part  of  the 
estate  of  the  said  Frederick  Felix.  How,  then,  shall  this  fund  be 
paid  out  or  distributed  ?  The  said  contract  provides  that  it  shaU 
"  be  paid  to  his  [Frederick's]  wife  and  children  ;'*  and  it  is  admitted 
by  all  the  parties  that  his  wife  and  children  were  at  the  time  the 
contract  was  made,  and  are  now,  the  said  Caroline,  William 
Frederick,  August,  and  William.  And  as  the  contract  provides 
that  this  fund  shall  "  be  paid  to  his  wife  and  children,*'  without 


JULY  TERM,  1883.  481 


Felix  V.  Grand  Lodge  of  the  A.  O.  of  U.  W.  of  the  State  of  KanflM. 

designating  in  what  proportions  the  same  shall  be  paid^  we  think 
the  same  should  be  paid  to  his  wife  and  children  equally.  Each  ■ 
should  receive  an  equal  share ;  or  in  other  woi*ds^  each  should . 
rceeiye  one-fourth  of  such  fund.  This  is  the  natural  construction 
of  the  language  of  the  contract.  Suppose  that  the  contract  had 
provided  that  the  fund  should  be  paid  to  his  brother  and  sisters, 
there  being  one  brother  and  three  sisters  ;  or  to  his  brothers  and 
sister,  there  being  three  brothers  and  one  sister  ;  or  to  his  son  and 
daughters,  there  being  one  son  and  three  daughters  ;  or  to  his  sons 
and  daughter,  there  being  three  sons  and  one  daughter ;  would  one- 
half  of  the  fund  go  to  the  single  person  named  in  any  one  of  these 
suppositions,  and  the  other  half,  after  being  divided  into  three  parts, 
or  into  sixths  of  the  whole,  go  to  the  other  three  persons  ?  Counsel 
for  both  parties  say  not.  Counsel  for  William  says  the  fund  should  be 
distributed  as  we  have  indicated;  while  counsel  for  Caroline, 
William  Frederick,  and  August,  claims  that  no  portion  of  the  fund 
in  this  particular  case  should  be  paid  to  William.  And  this  he 
claims  for  the  reason  that  William  was  never  any  part  of  the 
family  of  Frederick,  but  always  lived  with  his  mother,  Lena,  and 
was  taken  care  of  by  her ;  and  also  because  of  the  settlement 
made  between  Frederick  and  Lena  at  the  time  divorce  was  granted 
to  Lena. 

Now  we  do  not  think  that  these  matters  can  enter  into  the 
consideration  of  this  case  at  all.  The  contract  by  which  this  fund 
was  created  was  entered  into  solely  between  Frederick  and  the  Orand 
Lodge  of  the  Ancient  Order  of  United  Workmen  of  the  State  of 
Kansas.  It  cannot  be  supposed  that  this  grand  lodge  had  any 
knowledge  of  the  private  aflFairs  or  the  previous  domestic  relations 
existing  between  Frederick  and  Lena,  or  of  the  settlement  which 
had  previously  been  made  between  them,  and  certainly  nothing  of 
this  kind  was  embodied  in  the  contract  entered  into  between 
Frederick  and  this  grand  lodge.  And  it  must  be  supposed  that 
this  grand  lodge  understood  the  language  which  it  used  in  the  con- 
tract^ and  that  it  intended  to  make  just  the  kind  of  contract  which 
it  did  in  fact  make,  and  that  it  intended  to  bind  itself  to  perform 
just  what  it  agreed  to  perform,  and  did  not  intend  to  be  bound  by 
any  secret  arrangements,  or  settlements,  or  understandings  pre- 
viously entered  into  or  at  any  time  existing  between  Frederick  and 
Lena. 

We  think  this  grand  lodge  is  simply  bound  to  pay  in  accordance 
V0L.XLVII— 61 
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with  the  termB  of  its  contraot ;  and  its  contract  says  that  it  shall 
pay  the  fund  to  the  *^  wife  and  children  "  of  Frederick,  which, 
according  to  all  well-settled  rales  of  construction,  means  the  wife 
and  children  equally.     HamiUan  v.  Pitchery  53  Mo.  334,  336. 

The  judgment  of  the  court  below  will  be  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accordance  with  this  opinion. 

JudgmmU  rev0r$9tL 

HoBiO]>^,  G.  J.,  concurring;  Bbewxr,  J.,  dissenting. 


OiTT  OF  WSLLUTQTOK  Y.  GbBCMOV. 

(81  Kana.  9Q.) 
Munioipal  corporation  —  obtirueHon  in  t^r^L 

A  post  maintained  at  the  comer  of  dty  streeta  to  protect  a  shade-tree  is  not 
neoesaarilj  a  negligent  obstniotion,  although  partly  concealed  by  gnm  and 
weeds. 

ACTION  for  personal  injury  by  negligence.     The  opinion  stales 
the  case.     The  plaintiff  had  judgment  below. 

Hwrick  it  Charge,  for  plaintiff  in  error. 

McDofuUd  it  Parker,  and  Isaac  G.  Reed,  for  defendant  in  error. 

Bbewbb,  J.  Defendant  in  error  (plaintiff  below)  commenced 
his  action  in  the  District  Court  of  Sumner  county  to  recover  of  the 
city  of  Wellington  damages  for  personal  injuries  receiyed  in  conse- 
quence of  being  thrown  from  a  buggy  on  the  streets  of  said  city. 
The  undisputed  facts  are  that  while  driving  in  a  buggy  in  the  early 
part  of  the  evening  of  July  3,  1881,  the  wheels  of  the  buggy 
struck  against  a  post  on  the  comer  of  O  and  Third  streets,  upset- 
ting the  buggy  and  throwing  the  plaintiff  violently  upon  the  ground. 
The  case  was  tried  before  a  jury,  which  returned  a  verdict  in  favor 
of  plaintiff  in  the  sum  of  1325.  It  appears  that  about  one  year 
before  the  accident  the  owner  of  the  adjoining  lots  set  out  some 
trees  in  front  of  his  premises,  and  put  this  post  in  the  street  about 
twelve  feet  from  the  corner  of  his  lots  for  the  purpose  of  prevent- 
ing wagons  from  striking  against  the  trees.     The  post  was  about  two 
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feet  in  height  above  ground,  slanting  at  an  angle  of  about  forty-fiye 
degrees  from  the  travelled  track  toward  the  lots.  It  appears  that  grass 
and  weeds  had  grown  up  about  the  post,  though  to  what  extent  they 
concealed  it  is  not  perfectly  clear  *from  the  testimony.  Both  streets 
cornering  here  were  perfectly  level,  and  there  was  a  travelled  track 
passing  from  one  street  to  the  other,  and  near  to  this  post.  Ex- 
actly how  near  it  came  to  the  bottom  of  the  post  is  a  matter  of  dis- 
pute on  the  testimony.  The  errors  complained  of  are  in  the  in- 
structions. 

-  Counsel  for  the  city  criticise  the  language  of  several  instructions, 
in  that  they  affirm  the  liability  of  the  city  unless  the  injury  was 
caused,  or  occasioned,  or  produced  by  the  fault  or  negligence  of  the 
plaintiff,  claiming  that  this  implies  that  the  fault  or  negligence  of 
the  plaintiff  must  be  the  sole  and  not  a  mere  contributing  cause  of 
the  injury.  We  shall  not  stop  to  consider  how  far  this  criticism  is 
just^  for  in  the  principal  instructions  the  rule  is  stated  with  un- 
questionable accuracy,  and  we  cannot  think  that  the  jury  were 
misled  in  the  language  used  in  those  other  instructions.  We  think 
however  that  the  court  erred  in  one  instruction,  and  erred  to  the 
prejudice  of  the  substantial  rights  of  the  city.  That  instruction 
reads  as  follows : 

*^  I  say  to  you  as  a  matter  of  law,  that  any  thing  placed  so  near  to 
the  traveUed  part  of  a  public  road  as  to  be  liable  to  be  run  upon  or 
against  without  diverting  wholly  from  the  travelled  way,  and  when 
run  upon  or  over  is  liable  to  produce  delay,  accident  or  inconven- . 
ience,  such  obstacle  so  placed  is  such  an  obstruction  as  renders  a 
city  liable  for  injuries  sustained  by  reason  thereof,  if  not  produced 
by  want  of  ordinary  care  and  prudence  of  the  peraon  injured.'' 

Now  this  is  not  correct  as  a  general  proposition,  is  not  correct  as  ap* 
plied  to  the  facts  of  the  present  case,  and  improperly  withdraws  from 
the  jury  one  of  the  questions  of  fact  which  it  was  its  province  to 
determine.  As  beyond  any  question  the  post  referred  to  was  within 
a  foot  or  two  of  the  travelled  track,  if  not  immediately  on  its  bor- 
der, it  was  liable  to  be  run  upon  or  against  without  diverting  wholly 
from  the  travelled  way,  and  was  of  such  height  that  a  buggy  run- 
ning over  it  would,  as  in  this  case,  upset ;  and  thus  delay,  accident 
or  inconvenience  be  caused.  Therefore  within  the  terms  of  the 
instruction,  it  was  such  an  obstruction  as  rendered  the  city,  as 
matter  of  law,  liable  for  the  injuries  it  occasioned.  In  other  words, 
the  court  affirmed  as  matter  of  law  negligence  on  the  part  of  the 
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city,  leaving  for  the  determination  of  the  jury  really  only  the  ques- 
tion of  contribatory  negligence.  Now  the  existence  of  a. post  or 
other  object  large  enough  to  upset  a  buggy  or  wagon  running  over 
it  within  a  carriage  width  of  a  travelled  track,  is  not  necessarily,  and 
as  a  matter  of  law,  such  an  obstruction  as  renders  the  city  liable 
for  injuries  occasioned  thereby.  It  may  or  may  not  be  such  an  ob- 
Ftruction,  depending  upon  a  variety  of  circumstances  ;  and  ordi- 
narily, whether  it  is  or  not,  is  a  question  of  fact  to  be  determined 
by  the  jury.  In  other  words,  the  city  is  not  bound,  as  matter  of 
law,  to  keep  not  only  the  travelled  track  in  good  and  safe  condi- 
tion, but  also  to  keep  a  space  of  a  carriage  width  on  each  side  of 
such  travelled  track  free  from  posts,  stones,  or  other  objects  large 
enough  to  upset  a  buggy  or  wagon  running  over  them.  And  yet 
that  is  substantially  what  the  court  instlructed  the  jury.  It  is  un- 
questionably the  duty  of  the  city  to  keep  its  streets  in  a  reasonably 
safe  condition  for  travel  in  the  ordinary  modes.  In  2  Dill,  on  Mun. 
Corp.  (3d  ed.),  §  1019,  the  author  says  : 

''  It  is  sufficient,  we  think,  if  the  streets  (which  include  sidewalks 
and  bridges  thereon)  are  in  a  reasonably  safe  condition  for  travel  in 
the  ordinary  modes,  by  night  as  well  as  by  day ;  and  whether  they 
are  so  or  not  is  a  practical  question,  to  be  determined  in  each  case 
by  its  particular  circumstances." 

In  the  discharge  of  this  duty,  in  places  it  must  keep  the  whole 
width  of  the  street  in  a  safe  condition  for  travel.  Bryant  v.  Bid- 
dsfordy  39  Me.  193.  In  other  places  it  is  sufficient  if  it  keep  a 
travelled  track  in  good  repair.  Hull  v.  Richmond,  2  Woodb,  &  M. 
337  ;  Ireland  v.  Plank  Road  Co.,  13  N.  Y.  526 ;  Bassett  v.  8i. 
Joseph,  53  Mo.  290 ;  s.  c,  14  Am.  Bep.  446 ;  Brown  v.  Glasffow, 
57  Mo.  157. 

Whether  in  any  given  case  the  public  needs  are  such  as  to  require 
the  whole  width  of  the  street  to  be  kept  in  safe  condition  is  gen- 
erally a  question  of  fact  for  the  jury.  In  2  Dillon,  supra,  §  1016, 
the  rule  is  thus  laid  down  : 

"  Nor  is  a  municipal  corporation  bound  to  keep  all  of  its  streets 
and  all  parts  of  the  streets  in  good  repair ;  but  when  it  opens  a 
street  and  invites  public  travel,  it  must  be  made  reasonably  safe  for 
such  use  ;  but  this  does  not  necessarily  imply  as  a  matter  of  law 
that  the  whole  width  of  the  street  must  be  in  good  condition. 
Whether  the  street  was  wide  enough  to  be  safe ;  whether  it  was  in 
a  reasonably  safe  condition  for  public  use  by  travellers  who  use 
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ordinary  care  to  avoid  injury^  are  almost  always  questions  for  the 
jury."  See  also  OUy  of  Wyandoiie  v.  GKbson,  25  Eans.  236; 
Ofoge  OUy  v.  Brown,  27  id.  74 ;  Maultby  v.  City  of  Leavenwortti, 
28  id.  745. 

It  is  a  familiar  fact  that  in  all  our  cities  lot-owners  are  accustomed 
to  plant  shade  trees  in  front  of  their  lots.  Many  streets  are  thus 
rendered  beautiful  by  the  long  rows  on  either  side.  Especially  is 
this  true  in  the  residence  portion  of  the  city.  Sometimes  these 
trees  are  in  the  sidewalk^  but  more  often  just  outside  the  sidewalk, 
in  the  street  proper.  Of  ten^  especially  when  the  trees  are  young, 
they  are  inclosed  with  boxes  or  railing,  to  prevent  their  injury  by 
straying  cattle  or  passing  teams.  Can  it  be  that  permitting  these 
things  IB  per  se  negligence  on  the  part  of  the  city ;  that  every  time 
ft  buggy  runs  against  one  of  these  trees  or  its  protection,  the  city  is 
liable  for  all  injuries,  unless  the  driver  was  also  negligent  ?  Can- 
not a  party  put  a  hitching-post  in  front  of  his  residence  without 
exposing  the  city  to  a  charge  of  negligence,  unless  he  has  placed  it 
more  than  a  carriage-width  from  the  travelled  track  ?  These  ques- 
tions carry  their  own  answer.  The  circumstances  of  each  case  must 
determine  whether  tree,  or  post,  or  any  other  thing  that  a  buggy 
may  run  upon  or  against,  is  by  reason  of  its  proximity  to  the  travel- 
led track  an  obstruction,  whose  continuance  brands  the  city  with 
negligence.  The  question  is  not  whether  a  city  may  grant  per- 
mission to  one  to  occupy  the  street  with  trees,  and  railings,  and 
postSy  but  whether  the  city  must  keep  its  streets  and  all  its  streets 
free  from  all  such  objects,  or  be  held  always,  as  matter  of  law,  guilty 
of  negligence  and  liable  for  all  injuries  resulting  therefrom. 

We  think  the  District  Court  erred  in  practically  holding  that  as 
matter  of  law  the  city  was,  under  the  circumstances,  guilty  of 
n^ligence  in  permitting  the  post  to  remain  where  it  was,  and  in 
not  leaving  the  question  of  negligence  in  this  respect  more  fully 
and  entirely  to  the  judgment  of  the  jury. 

We  do  not  mean  by  this  decision  to  acquit  the  city  of  responsi- 
bility, or  to  decide  that  there  was  no  negligence  on  its  part.  We 
think  a  very  fair  question  is  presented  upon  which  different  minds 
would  easily  come  to  different  conclusions,  and  that  it  is  the 
province  of  a  jury  and  not  that  of  a  court  to  determine  it. 

The  judgment  will  be  reversed,  and  the  case  remanded  for  a  new 
trial. 

All  the  justices  concurring.  Reversed  and  remanded. 
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A  Ikenie  tuc  upon  meroliAiito,  gmdoated  bj  the  ayenge  amoont  of  their  stook, 

is  not  onconstitiitional. 

ACTION  to  enjoin  a  tax.     The  opinion  states  the  case.    The  in- 
junction was  granted  below. 

Charles  Bueher,  city  attorney,  and  0.  S.  Bowman,  for  plaintiffs 
in  error. 

A.L.  Ghreene,  John  Reid,  and  /.  W,  Ady,  for  defendants  in  error, 

Bbxwer,  J.  The  question  in  this  case  is  as  to  the  validity  of  a 
certain  ordinance  of  the  city  of  Newton,  providing  for  the  levy 
and  collection  of  a  license  tuc  It  is  the  same  ordinance  which  was 
presented  in  the  case  of  McOrath  v.  City  of  liowton,  29  Kans.  364. 
In  that  case  certain  technical  objections  to  the  validity  of  the  ordi- 
nance as  a  whole  were  considered  and  disposed  of.  But  a  full  in- 
quiry into  all  the  questions  discussed  by  counsel  was  declined,  on 
the  ground  that  by  reason  of  a  manif^  misjoinder  of  causes  of 
action  the  ruling  of  the  District  Court  was  correct.  The  plaintiffs 
in  the  present  case,  defendants  in  error  here,  were  all  hardware 
merchants,  and  within  the  rule  laid  down  in  McOrath  v.  City  of 
Newton,  could  properly  join  as  plaintiffs  in  this  action.  They 
challenge  the  validity  of  this  ordinance  so  far  as  it  imposes  upon 
their  business,  that  of  hardware  merchants,  a  license  tax.  Some 
questions  of  practice  are  presented  and  discussed,  but  we  shall  not 
stop  to  consider  them,  preferring  to  addreiss  our  inquiry  to  those 
which  are  substantial  and  fundamental.  The  first  section  of  the 
ordinance  contains  all  the  facts  necessary  to  a  full  understanding 
of  the  questions  involved.     That  section  reads  : 

''  That  a  license  tax  per  annum  is  hereby  levied  upon  all  mer- 
chants or  persons  engaged  in  merchandising,  as  follows,  to-wit: 
Five  dollars  upon  all  persons  whose  average  amount  of  stock  does 
not  exceed  one  thousand,  and  two  dollars  and  fifty  cents  in  addition 
thereto  for  every  one  thousand  dollars  or  fractional  part  thereof  in 
excess  of  the  first  thousand  dollars." 
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Before  noticing  some  specific  objections  which  are  made  to  this 
particnlar  tax,  we  think  it  proper  to  state  certain  general  propo- 
sitions which  underlie  this  matter  of  a  license  tax. 

First  In  the  absence  of  any  inhibition,  express  or  implied,  in 
the  Constitution,  the  legislature  has  power,  either  directly  to  levy 
and  collect  license  taxes  on  any  business  or  occupation,  or  to  dele- 
gate like  authority  to  a  municipal  corporation.  This  seems  to  be 
the  concurrent  voice  of  all  the  authorities.  In  1  Dill.  Mun. 
Corp.  (3d  ed.),  §  357,  note,  the  author  says:  ''Unless  specially 
restrained  by  the  Constitution,  the  legislature  m^y  provide 
for  the  taxing  of  any  occupation  or  trade,  and  may  confer  this 
power  upon  municipal  corporations."  In  Burroughs  on  Taxation, 
148,  is  this  language :  "  Where  the  Constitution  is  silent  on 
the  subject,  the  right  of  the  State  to  exact  from  its  citizens  a  tax 
regulated  by  the  avocations  they  pursue  cannot  be  questioned.'' 
In  Savings  Society  v.  Oaiie,  6  Wall.  606,  the  Supreme  Court  of  the 
United  States  thus  states  the  law  :  ''  Nothing  can  be  more  certain 
in  legal  decision  than  that  the  privileges  and  franchises  of  a  private 
corporation,  and  all  trades  and  avocations  by  which  the  citizens 
acquire  a  livelihood,  may  be  taxed  by  a  State  for  the  support  of  the 
State  government."  Hamilton  Co.  v.  Massachusetts,  6  Wall.  638  ; 
Gooley  Taxation,  384  to  392, 410.  On  page  384  the  author  observes  : 
'  The  same  is  true  of  occupations  ;  government  may  tax  one,  or  it 
may  tax  all.  There  is  no  restriction  upon  its  power  in  this  regard 
unless  one  is  expressly  imposed  by  the  Constitution."  In  State  Tax 
on  Foreign-held  Bonds,  15  Wall.  300,  Field,  J.,  among  other  things, 
speaking  of  the  power  of  taxation,  says  :  ''It  may  touch  property 
in  every  shape,  in  its  natural  condition,  in  its  manufactured  form, 
and  in  its  various  transmutations.  And  the  amount  of  taxation 
may  be  determined  by  the  value  of  the  property,  or  its  use, 
or  its  capacity,  or  its  productiveness.  It  may  touch  business 
in  the  almost  infinite  forms  in  which  it  is  conducted ;  in  professions, 
in  commerce,  in  manufactures,  and  in  transportation.  Unless  re- 
strained by  the  Constitution,  the  power  as  to  the  mode,  forms  and 
extent  of  taxation  is  unlimited." 

(See  also  the  authorities  collected  in  Fretwell  v.  Oity  of  Troy,  18 
Kans.  274. )  Nor  does  this  rest  alone  upon  a  mere  matter  of  author- 
ity. Full  legislative  power  is,  save  as  specially  restricted  by  the 
Constitution,  vested  in  the  legislature.  Taxation  is  a  legislative 
power.     Full  discretion  and  control  therefore  in  reference  to  it  are 
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Tested  in  the  legislaturey  save  when  speciallj  restricted.  There  is 
uo  inherent  vice  in  the  taxation  of  avocations.  On  the  contrary, 
basinesd  is  as  legitimate  an  object  of  the  taxing  power  as  property. 
Oftentimes  a  tax  on  the  former  results  in  a  more  even  and  exact 
justice  than  one  on  the  latter.  Indeed  the  taxing  power  is  not 
limited  to  either  property  or  avocations.  It  may,  as  was  in  tact 
done  during  the  late  war  and  the  years  immediately  succeeding, 
be  cast  upon  incomes,  or  placed  upon  deeds  and  other  instruments. 
We  know  there  is  quite  a  prejudice  against  occupation  taxes.  It  is 
thought  to  be  really  double  taxation.  Judge  Dillon  well  says  that 
'-  such  taxes  are  apt  to  be  inequitable,  and  the  principle  not  free 
from  danger  of  great  abuse."  Yet  wisely  imposed,  they  will  go 
far  toward  equalizing  public  burdens.  A  lawyer  and  a  merchant 
may,  out  of  their  respective  avocations,  obtain  the  same  income. 
Each  receives  the  same  protection  and  enjoys  the  same  beneOts 
of  society  and  government.  Yet  the  one  having  tangible  property 
pays  taxes ;  the  other,  whose  property  is  all  in  legal  learning  and 
skill,  wholly  intangible,  pays  nothing.  A  wisely-adjusted  occupa- 
tion tax  equalizes  these  inequalities.  But  after  all,  these  are  ques- 
tions of  policy,  and  for  legislative  consideration.  It  is  enough  for 
the  courts  that  both  occupation  and  property  are  legitimate  objects 
of  taxation ;  that  they  are  essentially  dissimilar ;  that  constitu- 
tional provisions  regulating  the  taxation  of  one  do  not  control  that 
of  the  other ;  and  that  there  are  no  constitutional  inhibitions  on 
the  taxation  of  business,  either  by  the  legislature  directly,  or  by 
municipal  corporations  thereto  empowered  by  the  legislature. 

Second.  There  is  no  inhibition,  express  or  implied,  in  our  Con- 
stitution, on  the  power  of  the  legislature  to  levy  and  collect  license 
taxes,  or  to  delegate  like  power  to  municipal  corporations.  It  is 
not  pretended  that  there  is  any  express  inhibition.  It  has  been 
contended  that  section  1,  article  11,  creates  an  implied  inhibition, 
and  this  because  it  reads  that  'Hhe  legislature  shall  provide  for  a 
uniform  and  equal  rate  of  assessment  and  taxation."  But  that  sec- 
tion obviously  refers  to  property,  and  not  to  license  taxes.  In  Hines 
V.  City  of  Leavenworth,  3  Kans.  200,  this  court  said  :  "  It  will  be 
observed  that  the  Constitution  does  not  in  terms  require  that  the 
property  in  the  State  should  be  taxed  according  to  its  value,  but  it 
must  be  apparent  to  every  one  that  such  was  the  intention  of  the 
Constitution-makers.  Taxes  cannot  be  levied  by  an  equal  and  uni- 
form rate,  except  upon  the  value."  In  Burroughs  on  Taxation, §54, 
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referring  to  the  various  provisions  in  the  different  Gonstitations  as 
to  uniformity  and  equality^  che  author  adds:  ''  These  provisions,  as 
a  general  rule,  are  held  to  apply  to  property  alone,  and  not  to  in- 
clude taxation  on  privileges  or  occupations. '^  Sedgwick,  in  com- 
menting upon  this  subject,  says  :  ''In  construing  these  provisions, 
it  has  been  held,  in  many  of  the  States,  that  the  words  '  equal '  and 
'  uniform '  apply  only  to  a  direct  tax  on  property,  and  that  the  clause 
in  regard  to  uniformity  of  taxation  does  not  limit  the  i)ower  of  the 
legislature  as  to  the  objects  of  taxation,  but  was  only  intended  to 
prevent  an  arbitrary  taxation,  according  to  the  kind  of  quality,  with- 
out regard  to  value.  Specific  taxes  have  therefore  been  sustained 
as  a  valid  exercise  of  the  legislative  power."  See  Sedg.  on  Stat,  and 
Const  Law  (2d  ed.),  504-607.  In  Baker  v.  Oity  of  Cincinnati^  II 
Ohio  St.  540,  the  Supreme  Court,  upon  kindred  constitutional  sec- 
tions, makes  these  observations :  ''  Now  either  of  these  sections,  in 
terms,  prohibits  granting  licenses  and  making  a  charge  therefor,  or 
the  imposition  of  a  tax  on  a  license.  The  second  section  requires 
the  taxing  of  all  property  by  a  uniform  rule.  A  license  cannot  be 
regarded  as  property.  Exchange  Bank  v.  Hines,  3  Ohio  St.  1-7. 
It  is  not  therefore  .to  be  taxed  as  property  under  that  section.  An 
express  direction  to  impose  a  tax  on  all  property  by  a  uniform  rule 
does  not  necessarily  exclude  taxation  upon  that  which  is  not  prop- 
erty, or  cover  the  whole  ground  including  within  the  limits  of  the 
taxing  power.    City  of  ZameviUe  v.  Richards^  5  Ohio  St  589,  593." 

See  also  Walcott  v.  People^  17  Mich.  68;  Kitsen  v.  Mayor^  26  id. 
325;  City  v.  Sternberg y  4  Mo.  App.  453;  s,  c,  69  Mo.  289;  City  v. 
Chreeny  7  Mo.  App.  468;  Olasgow  v.  Rowee^  43  Mo.  490;  Express  Co. 
V.  St.  Joseph,  66  id.  675;  Sacramento  v.  Stage  Co.,  12  Cal.  134;  Sac- 
ramento V.  Crocker,  16  id.  119;  Ex  parte  Hurd,  49  id.  557;  Slaugh* 
ter  \.  Commonwealth,  13  QrM,.  1^1  \  Commonwealth  v.  Moore,  25 
id.  951;  Mayor,  etc.,  v.  Mc  Williams,  52  Ga.  251;  Henry  v.  State,  26 
Ark.  523;  Anderson  v.  Kerns'  Draining  Co.,  14  Ind.  199;  Osborne 
V.  Mayor,  etc.,AA  Ala.  493;  Ex.  Co.  v.  Mayor,  etc.,  49  id.  404;  Mason 
r.  Trustees,  A  Bush,  406;  Meriam  v.  City,  14  La.  Ann.  318;  Cold- 
smith  V.  aty,  31  id.  646;  Sears  v.  West^  1  Murph.  N.  C.  291;  Comm'rs 
T.  Patterson,  8  Jones  N.  0.  L.  182;  City  of  Leavenworth  v.  Booth, 
15  Kans.  635;  FretweU  v.  City  of  Troy,  18  id.  271;  Francis  v.  ff. 
Co.,  19  id.  303. 

Passing  now  ,to  somp  speotflc  questions  raised  as  to  this  particular 

tax,  weretoark:   ^o 
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Third.  That  section  3  of  chapter  40»  Laws  of  1881,  gives  ezpreaB 
authority  to  levy  and  collect  license  taxes  on  certain  oconpations. 
In  the  case  of  FrettoeH  v.  dip  of  Tray,  supra,  we  expressed  the  same 
opinion  in  reference  to  a  similar  section.  Counsel  in  this  case  call 
our  attention  specifically  to  the  matter,  and  urge  a  re-examination. 
We  have  made  such  re-examination.  We  think  our  former  opinion 
correct,  and  that  there  are  additional  reasons  why  the  same  con- 
struction should  be  given  to  the  section  now  in  question.  The 
language  of  the  section  seems  plain.  It  reads :  *^  The  city  coun- 
cil shall  have  exclusive  authority  to  levy  and  collect  a  license  tax 
on  auctioneers,'^  etc.  We  cannot  see  how  language  can  be  plainer. 
Every  part  of  the  sentence  points  toward  this  power.  The  verbs 
used  are  '^evy  and  collect,"  words  generally  used  in  reference  to 
taxes,  and  not  very  apt  in  respect  to  mere  licenses.  The  city  is  au- 
thorized to  levy  and  collect  a  license  tax.  The  principal  word  here 
18  *^  tax,"  and  the  term  "  license  "  simply  qualifies  and  describes  it 
Where  nothing  but  license  is  contemplated,  the  language  ordinarily 
is  direct  and  grants  power  ''  to  license,"  or  '^  to  license  and  regu- 
late, "  or  '^  to  adopt  rules  and  regulations  for  licensing. "  But  again, 
the  case  of  Fretwell  v.  City  of  Troy,  supra,  was  decided  pn 
1877.  It  gave  construction  to  the  words  ^'  levy  and  collect  a  license 
tax."  With  that  construction  before  them  the  legislature  in  1881, 
enacted  this  section  3,  containing  these  words.  Is  it  not  clear,  thai 
knowing  the  construction  which  had  been  given  to  them,  the  legis- 
lature by  using  them  intended  to  grant  this  power  to  the  city  ? 

Fourth.  The  validity  of  the  tax  is  challenged  on  the  ground  that 
in  the  charter  there  has  been  no  compliance  with  section  5,  article 
12  of  the  State  Constitution,  which  reads: 

'^  Provision  shall  be  made  by  general  law  for  the  organization  of 
cities,  towns  and  villages ;  and  their  power  of  taxation,  assessment, 
borrowing  money,  contracting  debts  and  loaning  their  credit,  shaD 
be  so  restricted  as  to  prevent  the  abuse  of  such  power." 

It  is  said  that  the  charter  contains  no  restriction  with  respect  to 
these  license  taxes.  If  it  were  true  that  there  was  absolutely* no 
restriction,  it  might  well  be  held  that  the  power  was  not  granted ; 
and  yet  there  are  very  respectable  authorities,  and  indeed  the 
weight  of  authority  seems  to  be  to  the  effect  that  it  is  purely  a 
matter  of  legislative  discretion.  In  1  Dill.  Mun.  Corp.  (3d  ed.), 
g'50,  the  author,  after  quoting  from  the  Constitution  of  New  York 
a  section  similar  to  the  one  in  our  Constitution,  observes : 
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''This  obviously  enjoins  upon  the  legislature  the  duty  of  pro- 
viding suitable  and  proper  restrictions  upon  the  enumerated  powers  ; 
but  in  what  these  restrictions  shall  consist^  and  how  they  shall  be 
imposed^  are  subjects  left  to  the  discretion  or  sense  of  duty  of  the 
legislative  department,  with  the  exercise  of  which  the  courts  can- 
not interfere.^ 

In  Hill  V.  Higdon,  5  Ohio  Si  248,  the  court,  by  Banksy,  J., 
says  that  a  failure  of  the  legislature  to  observe  these  constitutional 
requirements  ''  may  be  of  very  serious  import,  but  lays  no  founda- 
tion for  judicial  correction.''  In  Gooley  on  Taxation,  25^,  we 
find  the  law  thus  stated  : 

''By  some  State  Constitutions  it  is  expressly  made  the  duty  of 
the  legislature,  in  conferring  local  powers  of  taxation,  to  impose 
restrictions  on  the  power  in  order  to  prevent  its  abuse.  Such  a 
provision  is  adressed  to  the  discretion  of  the  legislature,  which  will 
impose  such  and  such  only  as  are  deemed  advisable." 

See  also  the  authorities  cited  in  the  note,  as  well  as  those  in  the 
note  to  the  quotation  from  Dillon,  supra. 

But  this  constitutional  provision  has  been  before  this  court,  and 
has  here  received  a  judicial  construction.  ITines  v.  City  of  Leath- 
enworih,  3  Kans.  203.  In  that  case,  while  the  necessity  of  some  re- 
striction was  insisted  upon,  it  was  held  that  full  discretion  as  to 
what  restrictions  should  be  imposed  was  left  to  the  legislature ; 
and  that  the  court  would  not  interfere  even  though  of  the  opinion 
that  the  restrictions  were  not  sufficient  to  prevent  abuses.  In  that 
case  two  or  three  restrictions  of  a  very  trivial  nature  were  adjudged 
sufficient.  Here  it  is  provided  that  no  tax  shall  be  levied  except  by 
ordinance,  that  such  ordinance  must  receive  a  majority  of  all  the 
votes  of  the  councilmen  elected,  and  the  vote  must  be  taken  by 
yeas  and  nays,  and  entered  upon  the  record  of  the  proceedings  of 
the  council.  It  is  true  there  is  no  restriction  on  the  amount  of 
tax  which  may  be  levied ;  no  more  was  there  in  the  case  in  3  Kans., 
supra.  Instead  of  being  a  direct,  in  that  case  as  well  as  this,  there 
is  only,  so  to  speak,  an  indirect  restriction,  and  yet  if  the  legisla- 
ture deems  this  indirect  restriction  sufficient,  it  is  not  for  the 
courts  to  ignore  it  and  say  it  amounts  to  nothing.  As  the  mayor 
and  councilmen  are  citizens,  and  therefore  interested  in  the  wel- 
fare of  the  city ;  as  their  term  of  office  is  brief,  and  for  any  at- 
tempted misconduct  the  citizens  have  thus  a  speedy  relief,  and  by 
new  officers  can  largely  correct  any  wrong  in  the  matter  of  execs- 
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sivc  taxation ;  and  as  each  man's  responsibility  is  not  only  fixed 
but  made  public  by  the  necessity  of  a  record  of  his  vote,  it  is  en- 
dent  that  some  restriction  at  least  is  secured  by  the  proyisions  of 
the  charter,  and  whether  adequate  or  not,  the  courts  may  not  in- 
terfere. 

Further  the  mayor  and  councilmen,  who  alone  order  the  levy  of 
these  taxes,  do  not  acquire  unlimited  control  in  the  expenditure  of 
the  moneys  thus  raised,  for  they  are  by  the  same  charter  made  per- 
sonally liable  for  any  moneys  appropriated  contrary  to  law.  This 
iilso  f iirnishes  a  check.  The  money,  when  collected,  does  not  come 
into  their  hands.  They  can  only  direct  its  expenditure  in  certain 
specified  ways,  and  are  personally  responsible  for  any  illegal  appro- 
priation. Surely  by  these  provisions  the  legislature  has  done  some- 
thing to  guard  against  excessive  taxation,  and  placed  some  restric- 
tions to  prevent  an  abuse  of  that  power.  Therefore  this  objection 
to  the  validity  of  this  tax  also  fails. 

Fifth.  It  is  finally  objected  that  this  tax  is  in  efieot  a  property 
tax,  and  therefore  void.  .  This  is  based  upon  the  language  of  the 
section  heretofore  quoted.  The  tax  upon  merchants  is  graduated 
by  the  average  amount  of  stock.  If  that  average  does  not  exceed 
$1,000  the  tax  is  $5  per  annum,  and  for  each  $1,000,  or  fractional 
part  thereof,  in  excess,  92.50.  Therefore  being  graduated  by  the 
amount  of  property,  it  is  in  substance  and  effect  only  a  property 
tax.  This  is  the  difficult  question  in  the  case.  The  argument  is 
that  the  law  regards  substance  rather  than  form  ;  that  you  may  not 
do  indirectly  what  you  cannot  do  directly ;  that  it  would  be  clearly 
Invalid  to  levy  a  tax  on  a  merchant's  property  of  five  mills  —  that 
being  the  levy  on  all  other  taxable  property  —  and  then  impose  a 
second  tax  of  five  mills  on  his  business  alone.  If  this  cannot  be  done 
by  a  direct  tax  on  his  property,  it  cannot  be  done  indirectly  by  calling 
the  second  tax  one  on  business.  The  language  of  the  ordinance  is 
similar  to  that  in  the  general  tax  law,  and  the  tax  is  in  each  case 
graduated  by  the  average  amount  of  stock.  While  the  right  to 
graduate  a  business  tax  may  be  conceded,  yet  the  graduation  most 
be  by  some  standard  which  is  a  fair  criterion  of  the  amount  of  busi- 
ness. The  amount  of  stock  is  not  such  a  criterion,  for  though  one 
man's  stock  may  be  large  his  sales  may  be  few  and  his  business 
limited,  while  another,  whose  stock  averages  much  less,  may  do  a 
much  larger  business,  selling  and  replacing  with  greater  rapidity. 
The  amount  of  stock  may  be  a  test  of  property,  but  not  of  business- 
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In  support  of  these  yiews  connsel  cite  the  following  authorities  : 
Livingston  v.  Cily  of  Albany ^  41  Oa.  21 ;  CommontaeaUh  v.  Stodder^ 
2  Gush.  572 ;  48  Am.  Dec.  679  ;  Dunham  y.  Trustees,  5  Cow.  462 ; 
Mayor  v.  Railroad  Co.,  32  N.  Y.  273  ;  State  v.  Railroad  Co.,  40 
Md.  22 ;  State  v.  Railroad  Co.,  4  S.  C.  376 ;  Police  Jury  v. 
Nongues,  11  La.  Ann.  740  ;  Burroughs  Taxation,  69  and  70 ; 
Bank-Tax  case,  2  Wall  200  ;  Cooley  Taxation,  164. 

But,  notwithstanding  the  plausibility  of  this  argument,  we  are 
constrained  to  think  it  not  sound.  The  tax  provided  by  this  ordi- 
nance is  in  terms  a  tax  upon  business.  The  results  of  a  tax  do 
not  determine  its  character.  Every  license  tax  compels  the  party 
to  pay  more  taxes  than  his  taxable  property  justifies.  A  merchant 
and  a  farmer  have  each  $5,000.  The  property  tax  on  each  is  the 
same.  Any  license  tax  imposed  on  the  former  increases  his  total 
taxes  above  the  amount  properly  chargeable  on  $5,000.  Yet  this 
does  not  make  the  license  tax  a  tax  on  property.  Indirectly  one's 
property  may  be  affected.  It  will  be  diminished  by  so  much  as  is 
necessary  to  pay  the  license  tax.  The  argument  of  counsel  carried 
to  its  final  results  makes  against  the  validity  of  all  license  taxes. 

Again  graduation  in  the  matter  of  license  taxes  is  not  only  sup- 
ported by  the  authorities,  but  is  also  eminently  just.  A  license 
tax  which  is  the  same  on  a  merchant  doing  an  annual  business  of 
$5,000  as  upon  one  doing  a  like  business  of  $1,000,000,  strikes  any 
one  as  unjust,  and  as  distributing  the  public  burdens  very  unfairly. 
It  may  be  said  that  the  property  tax,  being  proportioned  to  the 
amount  of  property,  equalizes  burdens,  and  that  both,  engaged  in 
the  same  business,  should  pay  the  same  business  tax.  But  the 
principles  that  justify  the  graduation  in  property  apply  in  business 
taxes.  The  larger  the  business,  the  greater  the  protection  and 
benefit  of  organized  society  and  government.  And  if  graduation  is 
permissible,  then  any  standard  or  rule  of  graduation  may  be  adopted 
which  is  reasonably  fair  and  just.  And  the  fact  that  the  same 
standard  is  adopted  which  is  used  in  other  taxation  does  not  change 
the  character  of  the  tax.  Because  a  license  tax  is  proportioned  in 
the  same  manner  as  a  property  tax,  it  does  not  therefore  cease  to  be 
a  license  tax.  And  that  is  really  the  point  of  counseFs  argument. 
This  license  tax .  is  graduated  as  property  taxes  are  graduated. 
Therefore  it  is  a  property  tax.  The  reverse  argument  would  be 
just  as  logical,  and  demonstrate  as  forcibly,  that  all  property  taxes 
are  simply  license  taxes.     The  rule  of  graduation  adopted  in  this 
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case  may  not  be  absolutely  perfect.  The  amount  of  stock  does  not 
necessarily  determine  the  amount  of  business.  And  yet  it  is  ordi- 
narily a  flair  criterion.  And  some  objection  can  be  made  to  any 
standard  suggested.  If  the  amount  of  sales  is  named,  it  can  be  ob- 
jected that  in  some  cases  profits  are  large  and  in  others  small,  so 
that  one  with  the  larger  income  may  pay  the  smaller  business  tax. 
If  profits  are  named,  then  as  out  of  a  single  transaction  or  two 
large  profits  may  sometimes  be  made,  one  who  really  does  yeiy  little 
business  may  be  charged  with  a  large  business  tax.  Besides  profits 
are  so  largely  a  matter  of  the  merchant's  personal  knowledge  and 
of  his  alone,  that  it  would  be  difficult  to  practically  enforce  such  a 
standard  with  any  degree  of  accuracy.  It  is  hard  enough  to  enforce 
one  based  upon  the  average  amount  of  stock,  and  yet  that  is  a 
visible  fact.  No  standard  will  in  all  cases  be  found  absolutely 
perfect  and  securing  equal  and  exact  justice.  And  while  we  think 
the  amount  of  sales  woiild  be  a  fairer  standard,  yet  the  amount  of 
stock  cannot  be  pronounced  entirely  arbitrary  and  with  no  roason* 
able  relation  to  the  fact  to  be  determined.  It  cannot  be  adjudged 
that  a  license  tax  graduated  thereby  is  by  reason  thereof  invalid. 

We  shall  close  this  with  a  brief  notice  of  some  of  the  authorities 
cited.  In  the  case  from  41  Oa.,  supra^  the  tax  imposed  was  $1  on 
each  and  every  horse  or  mule  offered  and  sold  by  or  belonging  to  a 
horse  or  mule  drover  within  the  city.  It  was  held  to  be  a  property 
and  not  a  license  tax,  but  it  was  a  tax  levied  directly  upon  the  prop- 
erty —  each  and  every  mule  or  horse  offered  or  sold.  The  case  from 
2  Gush,  simply  decides  that  the  power  to  license  and  regulate 
does  not  carry  with  it  the  power  to  tax.  To  the  same  efFect  are  the 
cases  from  5  Cow.  and  32  N.  Y.  The  cases  from  4  S.  G.  and  40 
Md.  seem  to  be  cases  in  which  the  tax  was  laid  directly  upon  the 
property.  In  the  case  in  2  Wall,  the  court  held  that  a  tax  on  the 
capital  of  a  National  bank  was  a  tax  on  its  property,  and  as  that 
property  consisted  in  United  States  stock,  exempt  from  taxation, 
the  tax  was  invalid.  That  was  a  case  of  a  direct  tax  upon  property. 
The  case  of  Orleans  v.  Nbngtiss,  11  La.  Ann.  740,  is  apparently 
more  to  the  point.  The  ordinance  levying  the  tax  in  question 
there  reads  as  follows  :  ''  On  each  and  every  person  keeping  a 
dairy  within  the  limits  comprised  between  the  upper  line  of  this 
parish  and  Verret  avenue,  a  yearly  tax  of  $2  for  each  and  every 
cow,  payable  semi-annually  in  advance,  $2  per  cow."  The  court 
held  this  bad,  because  of  the  discrimination,  not  taxing  all  dairy- 
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men,  but  only  those  within  certain  limits*  This  point  settled  and 
disposed  of  the  case,  and  it  was  nnnecessary  for  the  conrt  to  con- 
sider any  other  question ;  but  it  appears,  from  the  opinion,  that 
counsel  for  the  parish,  or  city,  defended  the  legality  of  the  tax, 
upon  the  ground  that  it  was  a  tax  upon  property  and  not  a  tax  upon 
persons  pursuing  an  occupation.  The  court  held,  that  taking  that 
▼iew  of  it,  the  police  jury  had  no  authority  to  levy  the 
tax.  We  do  not  understand  the  court  as  squarely  deciding  that  this 
was  a  property  tax,  and  yet  the  language  of  the  ordinance  certainly 
leaves  it  a  very  doubtful  question.  See,  in  connection  with  this 
case,  the  opinion  of  the  same  court  in  14  La.  Ann.,  supra. 

From  Oooley  on  Taxation,  164,  counsel  quote  the  following : 
'^  There  is  a  sense  however  in  which  duplicate  taxation  may  be 
understood  —  and  which,  we  think,  is  the  proper  sense  —  which 
would  render  ifc  wholly  inadmissible  under  any  Oonstitution  requir- 
ing equality  and  uniformity  in  taxation.  By  duplicate  taxation, 
in  this  sense,  is  understood  the  requirement  that  any  person  or  any 
subject  of  taxation  shall  directly  contribute  twice  to  the  same 
burden,  while  other  subjects  of  taxation  belonging  to  the  same  class 
are  required  to  contribute  but  once.  We  do  not  see,  for  instance, 
how  a  tax  on  a  merchant's  stock,  by  value,  could  be  supported, 
when  by  the  same  authority  and  for  the  same  purpose,  the  same 
stock  was  taxed  by  value  as  a  part  of  his  property.  This  is  a  very 
different  thing  from  one  tax  upon  property  and  another  upon  the 
business,  though  the  latter  may  indirectly  reach  the  property  ;  here 
is  no  circumlocution,  no  question  of  the  ultimate  effects,  but  a  tax 
levied  twice  on  the  same  subject,  only  under  a  different  name.'' 

We  do  not  understand  this  as  meaning  what  they  claim,  but  as 
simply  holding  that  there  cannot  be  two  direct  taxes  upon  the  same 
property,  it  being  listed  and  described  under  different  names.  We 
think  that  the  latter  part  of  the  quotation  makes  the  author's 
meaning  clear.     See  also  the  note  to  page  139,  in  which  he  says : 

''  A  law  which  should  make  no  discrimination  in  the  taxation  of 
business,  we  should  say  would  in  some  cases  produce  the  grossest 
injustice  and  inequality ;  and  it  may  be  seriously  questioned  whether 
the  requirement  of  uniformity  in  the  taxation  of  business  could  be 
understood  as  forbidding  the  classification  of  those  engaged  in  the 
business;  for  example,  underwriters,  by  the  business  done  or 
premiums  received  ;  merchants,  by  the  capital  invested  or  the  sales 
made,  etc.,  and  the  apportionment  of  taxes  accordingly." 
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So  also,  on  pages  384  and  385,  he  says  :  ''  The  methoiis  in  which 
business  should  be  taxed  are  also  in  the  legislative  discretion.  The 
taxes  which  are  most  customary  are  :  (1)  On  the  privilege  of  carry- 
ing on  the  business ;  (2)  on  the  amount  of  business  done ;  (3)  on 
the  gross  profits  of  the  business ;  (4)  on  the  net  profits  or  profits 
divided.  But  the  tax  may  be  measured  by  other  standards  pre- : 
scribed  for  the  purpose,  as  well  as  by  them."  v 

In  Simmofis  v.  State,  12  Mo.  268;  49  Am.  Dec.  131,  the  court  held 
that  a  license  tax  on  lawyers  might  be  graduated.  See  also  Oiip  of 
Burlington  v.  Ineurance  Oo,,  31  Iowa,  102 ;  Mares  v.  Erwin,  8 
Humph.  290 ;  Osborne  v.  Mayor^  etc,  44  Ala.  498 ;  Ex.  Co.  \.. 
Mayor,  etc.,  49  id.  404;  Ould  v.  OUy  of  Richmond,  23  Oratt. 
464  ;  s.  c,  14  Am.  Bep.  139 ;  GommonweaUh  v.  Moore,  25  Oratt. 
951 ;  Sacramento  v.  Crocker,  16  Oal.  119.  This  last  was  a  case 
where  the  license  was  graduated  by  the  amount  of  monthly  sales, 
and  the  tax  was  sustained. 

We  have  prolonged  this  opinion  as  far  as  is  necessary.     Our  con- . 
elusion  is  that  the  tax  cannot  be  held  unconstitutional  and  invalid. 
Therefore  the  courts  may  not  interfere  to  restrain  its  collection.  If 
unwise  or  impolitic,  the  people  can  soon  put  a  stop  to  it  and  correct 
any  mistake  which  their  officers  may  make  in  this  respect. 

The  judgment  of  the  District  Court  will  be  reversed,  and  the  case 
remanded  with  instructions  to  sustain  the  motion  to  dissolve  and 
vacate  the  order  of  injunction. 

HoBTON,  0.  J.,  concurring. 

Yalentike,  J.  I  concur  in  the  decision  of  this  case,  for  I 
believe  the  great  weight  of  authority  sustains  it ;  and  yet  it  seems 
to  me  almost  to  trench  upon  fundamental  principles.  Where  a 
license  tax  is  properly  levied  upon  those  kinds  of  business  and  those 
kinds  of  occupations  which  are  the  proper  subjects  of  municipal 
regulation,  restriction  and  control,  aiid  where  such  tax  is  levied  for 
the  purpose  of  regulation  and  restriction  only,  I  have  no  doubt  of 
the  validity  of  the  tax ;  and  I  do  not  think  that  it  can  make  any 
difFerence  in  such  a  case  that  a  large  portion  of  the  tax  may  go  into 
the  public  treasury  to  swell  the  general  revenue  fund.  For  the 
primary  object  of  the  tax  not  being  revenue,  but  regulation  or 
restriction,  the  fact  that  a  portion  of  the  tax  goes  into  the  public 
treasury  as  revenue  will  not  invalidate  the  tax.  But  when  all  the 
elements  of  regulation  and  restriction  seem  to  be  wanting,  and  the 
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only  object  of  the  tax  seems  to  be  reyenue,  then  does  not  the  tax 
lose  its  quality  as  a  license  tax  and  become  merely  an  ordinary 
revenue  tax  ?  And  if  it  becomes  merely  an  ordinary  reVenue  tax, 
then  should  it  not  be  levied  on  property  only,  and  at  an  equal  and  uni- 
form rate,  as  provided  by  section  1,  article  11,  of  the  Oonstitution  ? 
It  seems  to  me  that  all  taxes  whose  primary  object  is  revenue  should 
be  levied  in  accordance  with  said  section  1,  article  11,  of  the  Con- 
stitution, while  all  taxes  imposed  for  the  purpose  of  regulation  or 
restriction,  or  possible  prohibition,  may  be  levied  as  license  taxes. 
I  do  not  think  that  under  the  authorities  we  can  declare  the  present 
license  tax  unconstitutional,  or  void  ( Van  Bcuden  v.  Peaph,  40 
Mich.  258,  and  cases  cited  in  the  foregoing  opinion  of  brother 
Bbsweb  );  and  yet  I  can  hardly  think  otherwise  than  that  the  city 
of  Newton  violated  the  spirit  of  the  Oonstitution  when  it  levied 
licenBe  taxes,  as  it  did,  upon  business  and  occupations  which  do 
not  seem  to  require  regulation  or  restriction,  and  seemingly  for  th^ 
purpose  of  revenue  only. 

Judfffneni  rw^rsmL 
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Thoxpsok. 

(81  KaoA.  ISO.) 
(hnJUei  of  Imm — ffomuhmeiU  — foreign  eorporaHon, 

A  foreign  corporation  doing  business  in  this  State  may  be  garnished  for  a 
debt  due  to  a  non-reaident  emplojee.contracted  oatside  this  State,  and  exempt 
from  gamiflhment  in  the  State  where  the  defendant  and  garnishee  reside. 

ACTION  of  debt  and  garnishment.     The  opinion  states  the  oacie^ 
The  plaintiff  had  judgment  below. 

W.  W.  Ouihri$,  for  plaintiff  in  error. 
Hudson  A  Tuftt,  for  defendant  in  error. 

Brswbb,  J.     The  facts  in  this  case  are  as  follows  :    Plain);iff  in 
error  is  a  corporation  created  under  the  laws  of  the  State  of  Ne- 
braska, and  having  its  principal  office  in  the  city  of  Omaha,  in  that 
State.    It  has  leased  and  is  operating  a  line  of  railroad  running 
VoL.XLVn— 68 
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from  Lincoln,  Nebraska,  to  Atchison,  Elansas,  some  thirty-seven 
miles  of  which  are  within  the  limits  of  this  State.  In  the  opera- 
tion of  this  road  it  employs  a  station  agent  at  the  city  of  Atchison. 
One  Jackson  was  in  the  month  of  November,  1881,  a  brakeman  in 
the  employ  of  said  corporation,  and  employed  on  its  trains  running 
from  Lincoln  to  Atchison.  He  was  a  married  man,  residing  with 
his  wife  at  Lincoln,  Nebraska.  On  November  9,  1881,  defendant 
in  error  commenced  an  action  before  a  justice  of  the  peace  in  the 
city  of  Atchison,  against  said  Jackson,  and  caused  garnishee  pro- 
cess to  be  served  on  plaintiff  in  error.  At  that  time  plaintiff  in 
error  was  indebted  to  said  Jackson  for.  wages  already  earned  during 
the  month  of  November,  in  the  sum  of  $13.50.  He  continued  in 
its  employ  until  the  19th  of  the  month,  when  the  wages  for  the 
month  then  due  him,  $26.25,  were  paid  to  him  by  the  corporation. 

It  also  appears  that  by  the  laws  of  Nebraska  the  wages  for  labor- 
ers for  sixty  days  are  exempt  from  seizure  on  legal  process  ;  so  that 
we  have  these  tacta  upon  which  to  determine  the  rights  of  the  par- 
ties :  The  employer  is  a  corporation  created  by  and  existing  under 
the  laws  of  Nebraska,  with  its  principal  office  and  center  of  busi- 
ness in  that  State.  -  Its  employee,  engaged  in  manual  labor,  also 
resides  in  that  State.  By  the  laws  of  Nebraska,  where  both  em- 
ployer and  einployee  reside,  his  wages  are  exempt:  The  employifr 
leases  property  and  transacts  business  in  this  State.  A  creditor  of 
the  employee  comes  into  the  courts  of  this  State  and  garnishes  the 
employer  for  wages  due  the  employee,  claiming  that  though  sach 
wages  are  exempt  under  the  laws  of  the  State  of  Nebraska,  they 
are  not  under  the  laws  of  the  State  of  Kansas.  Can  such  an  action 
be  maintained  ? 

We  think  these  propositions  are  sound  :  The  laws  of  a  State 
have  no  extra-territorial  force.  This  as  a  general  proposition  is 
unquestioned,  and  includes  within  its  scope  exemption  as  well  as 
other  laws.  So  although  the  laws  of  Nebraska,  where  employer 
and  employee  reside,  exempt  laborers'  wages  absolutely,  it  does  not 
follow  that  the  courts  of  another  State  will,  in  controversies  pend- 
ing before  them,  enforce  the  same  exemption.  On  the  contrary, 
the  matter  of  exemption  being  one  affecting  the  remedy,  at  least 
within  certain  limitations,  is  one  controlled  by  the  lex  fori,  and 
not  by  the  lex  loci  coniradus.  Therefore  although  both  creditor 
and  debtor  reside  within  the  limits  of  the  State,  the  exemption 
laws  of  that  State  do  not  control  garnishee  proceedings  in  another. 
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'  Hel/ensiein  y.  Cave,  3  Iowa,  287 ;  N&wM  y.  ffaf/d&n,  8  id.  140 ; 
Moore  y.  C.  IL  I.  <t  P.  R.  Co.,  43  id.  8^5,  388 ;  Conhy  y.  OhUcote, 
26  Ohio  St  320 ;  B.  i§  0.  R.  Co.  y.  May,  25  id.  347  ;  Piorce  y.  C. 
d  N.  W.  R.  Co.,  36  Wis.  283  ;  Morgan  y.  Neville,  74  Penn.  St  52 ; 
Lock  y.  Johnson,  36  Me.  464;  C.  £  A.  R.  Co.  y.  Ragland,  84  111.  375. 

It  may  be  conceded  that  in  the  courts  of  a  State  any  citizen  of 
that  State  may  be  enjoined  from  resorting  to  the  coarts  of  any 
other  State  for  the  purpose  of  eyading  the  exemption  laws  of  his 
own  State.  Snook  y.  Snstzer,  25  Ohio  St.  516.  But  no  such  doc- 
trine or  implication  therefrom  applies  in  the  case  at  bar,  for  while 
the  debtor  and  the  garnishee  were  citizens  of  Nebraska,  the  resi- 
dence of  the  plaintiff,  the  creditor,  is  not  disclosed.  It  does  not 
appear  that  he  was  a  citizen  of  Nebraska  seeking  through  proceed- 
ings in  a  court  of  a  sister  State  to  ayoid  the  exemption  laws  of  his 
own.  For  aught  that  appears  he  is  a  citizen  of  Kansas,  appealing 
only  to  the  laws  and  the  courts  of  this  State  for  the  collection  of 
his  debt,  and  simply  denying  that  the  laws  of  another  State  shall 
preyent  the  collection  of  his  debt  according  to  the  laws  and  pro- 
cedure of  his  own  State. 

Again  no  question  arises  here  as  to  the  effect  of  a  judgment 
against  the  garnishee  in  ther  courts  of  this  State  as  against  proceed- 
ings to  collect  the  debt  in  the  State  of  Nebraska,  where  the  debt 
was  created.  As  to  that  question,  the  cases  of  Fierce  y.  R.  Co.,  36 
Wis.  283,  and  Moore  y.  R.  Co.,  43  Iowa,  385,  seem  to  be  diyergent 
As  to  which  states  the  law  correctly,  we  need  not  now  inquire.  The 
question  in  this  case  is  not  what  is  the  effect  of  a  judgment  against 
a  garnishee,  but  what  ought  to  be  such  judgment.  Of  course  no 
debtor  should  be  required  to  pay  his  debt  twice,  but  at  the  same 
time  if  he  goes  into  a  State  outside  the  State  of  his  residence 
and  transacts  business  therein,  he  must  expect,  as  to  all  matters  of 
procedure  and  remedy,  to  abide  by  the  laws  of  that  State.  He  may 
not  claim  the  priyileges  and  the  protection  of  the  laws  of  the  State 
into  which  he  enters  and  transacts  business  without  submitting  to 
the  burdens  and  obligations  of  such  laws.  Ooming  into  this  State 
to  transact  business,  he  must  abide  by  the  exemption  laws  of  this 
State  ;  and  when  a  party,  who  for  aught  that  appears  is  a  citizen 
of  this  State,  inyokes  the  process  of  our  courts  and  the  rules  of  our 
statutes  to  secure  the  payment  of  a  just  debt,  a  garnishee  may  not 
reply  that  by  the  laws  of  the  State  where  he  resides  and  where  his 
employee  also  resides,  his  debt  to  such  employee  is  exempt  from  all 
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garnishee  process.  It  cannot  be  doubted  that  the  courts  of  the 
State  where  he  resides  will  respect  a  judgment  rendered  against 
him  in  this  State,  provided  he  has  made  a  perfect  and  fall  disclos- 
ure and  a  reasonable  defense  against  the  claim  presented.  The 
case  in  d6Wis.  283,  supra,  contains  nothing  contradicting  this  prop, 
osition.  We  think  therefore  that  it  may  be  laid  down  as  a  legiti- 
mate conclusion  from  the  authorities,  that  as  the  laws  of  a  State 
have  no  extra-territorial  force,  and  as  the  plaintiff  in  this  action 
does  not  appear  to  have  been  a  resident  of  Nebraska  or  under  any 
obligation,  legal  or  moral,  to  respect  the  laws  of  that  State,  his  pro- 
ceedings to  compel  the  payment  of  a  just  debt  from  the  defendant 
as  garnishee  cannot  be  defeated  by  the  fact  that  the  laws  of  the 
State  where  both  debtor  and  garnishee  reside  exempt  the  debt  from 
seizure  under  such  process. 

Again  so  far  as  any  question  arises  under  the  laws  of  this  State 
defining  exemption  liability,  it  is  enough  to  say  that  while  the  tes- 
timony disclosed  is  not  perfectly  satisfactory,  it  does  not  appear  that 
all  the  testimony  bearing  upon  that  question  is  preserved  in  the 
record.  Hence  we  cannot  affirm  that  there  was  any  error  in  the  ruling 
of  the  trial  court  in  this  respect  As  to  the  liability  of  defendant  to 
garnishee  proceedings  like  this,  it  must  be  sustained.  Whatever 
doubts  may  have  existed  in  some  States,  it  seems  to  us  clear  that  a 
corporation  or  individual  coming  into  this  State,  leasing  property 
and  transacting  business  here,  becomes  liable  to  garnishee  proceed- 
ingis.  A  mere  debt  is  transitory,  and  may  be  enforced  wherever  the 
debtor  or  his  property  can  be  found,  and  if  the  creditor  can  enforce 
the  collection  of  his  debt  in  the  courts  of  this  State,  a  creditor  of 
such  creditor  should  have  equal  facilties.  Brauser  y.  Ins.  Go.^ 
21  Wis.  506  ;  Fithian  v.  R.  Co,,  31  Penn.  St.  114  ;  Bank  v.  R.  Oo., 
45  Wis,  172;  Hanwibai  A  St.  J.  R.  Co.  y.Orane,  102  111.  249;  s.  c, 
4  Am.  Rep.  581. 

For  a  further  discussion  of  the  questions  in  this  case,  we  refer 
with  approval  to  the  two  carefully  prepared  opinions  of  the  learned 
judge  who  tried  this  case  in  the  District  Court,  and  which  arc  pre- 
sented in  the  brief  of  counsel  for  defendant  in  error.  We  cannot 
add  to  the  arguments  so  clearly  and  ably  stated  therein  by  Judge 
Mabtik. 

[Minor  question  omitted.] 

There  being  no  other  question,  the  judgment  is  affirmed. 

All  the  justices  concurring.  .  Judgment  affirmstL 
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If^fotUMe  instrument  —  negUgent  signing. 

One  able  to  reed,  though  with  difficulty*  and  signing  a  negotiable  pramiaaofT' 
BOfte  under  the  representation  and  belief  that  it  is  an  instrument  of  a  differ- 
ent character,  widiout  reading  It  or  taking  any  other  precaution  than  hsTing 
it  read  to  him  by  a  stranger,  is  liable  thereon  to  a  bona  fids  holder.*  , 

ACTION  on  a  promissory  note.    The  opinion  states  the  case. 
Plaintiff  had  judgment  below. 

John  JUidy  for  plaintiff  in  error. 
Oregne  d  Shaver,  for  defendant  in  error. 

Bbbwbb,  J.     February  7^  1881,  Mary  Fowler,  as  and  for  her  bill 
of  particulars,  filed  with  a  justice  of  the  peace  an  instrument  in 
writing,  of  which  the  following  is  a  copy : 
"•dO.  Maoon  Town,  Kas.,  Aty.  2, 1880. 

"  Six  months  after  date,  I  promise  to  pay  to  the  order  of  Wilson, 
Parks  &  Co.  ninety  dollars,  for  value  received,  with  interest  at  the 
rate  of  10  per  cent  per  annum  from  date.  The  payee  reserves  the 
right  to  extend  the  time  of  payment  thereof  if  he  desires. 

"  William  Ort.'' 

On  the  back  of  said  instrument  was  the  following:  ^'Wilson, 
Parks  &  Co."  A  summons  was  issued  by  the  justice  and  served 
upon  the  defendant.  Defendant  appeared,  and  before  the  trial 
filed  with  the  justice  his  affidavit  denying  that  there  then  was  or 
ever  had  been  any  firm,  partnership  or  corporation  doing  business 
under  the  name  of  Wilson,  Parks  ft  Co. ;  denying  that  he  ever  had 
any  dealings  with  any  person  or  persons  representing  himself  or 
themselves  as  such  partnership  or  corporation  ;  denying  that  any 
persons  doing  business  under  the  name  of  Wilson,  Parks  ft  Co.  in- 
dorsed or  authorized  the  indorsement  of  such  partnership  or  cor- 
porate name  upon  the  back  of  the  instrument  sued  on  ;  and  also 

*  See  Fim  Nat.  Bk,  of  Parkenburg  ▼.  Johns  (29  W.  Va.  600),  46  Am.  Bep.  608;  CUne 
T.  OuthrU  (42  Ind.  »0),  13  Am.  Bep.  867 ;  Ahbott  y.  Rots  (88  Me  IM),  18  Am.  Bep.  487  ; 
Bnwn  T.  Rud  CS9  Peui.  St.  870>,  tl  Am.  Bep.  75 ;  WUUams  t.  StoU  (79  Ind.  80),  41  Am. 
Bep.  804. 
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denying  the  execution  by  him  of  the  infltrament  sued  on.  April  1, 
1881, the  cause  was  tried  before  the  justice  and  judgment  rendered  for 
plaintiff  for  the  amount  then  due  by  the  terms  of  said  instrument. 
The  defendant  appealed  to  the  District  Court,  where,  on  October 
5,  1881,  a  trial  was  had  before  the  court  and  a  jury,  and  a  verdict 
and  judgment  were  rendered  for  the  plaintiff.  Defendant's  motion 
for  a  new  trial  being  overruled,  he  brings  the  case  here  for  review. 
On  the  trial  these  uncontradicted  facts  appeared  from  the  testi- 
mony of  the  defendant :  On  or  about  the  day  of  the  date  of  the 
note,  a  stranger  came  to  where  he  was  working  alone  in  the  field 
about  half  a  mile  from  his  house.  The  man  represented  himself 
as  the  State  agent  of  Wilson,  Parks  ft  Oo.  for  the  sale  of  iron  posts 
and  wire  fences,  and  after  some  conversation  persuaded  defendant 
to  accept  an  agency  for  his  township.  What  followed  is  thus  nar- 
rated by  defendant  in  his  testimony:  ''  The  man  then  filled  up  two 
contracts  of  agency.  They  were  both  of  the  same  size  and  shape 
and  looked  just  alike.  They  were  about  half  the  size  of  an  ordi- 
nary sheet  of  legal  cap,  with  a  border  all  around  near  the  edge.  I 
did  not  have  my  spectacles  with  me.  I  did  not  ask  him  for  a  writ- 
ten contract ;  he  said  he  would  do  it  himself.  He  said  that  as  I 
hadn't  my  specs  with  me,  he  would  read  the  contract.  I  held  one 
in  my  hand  and  looked  over  his  shoulder  while  he  read.  He  did 
not  read  any  thing  about  a  note,  and  I  know  they  were  not  notes. 
We  had  no  talk  about  signing  notes.  I  could  see  a  little  better 
then  than  now,  but  I  could  not  read  without  spelling  out  every 
word.  I  tried  to  follow  him  as  he  read.  I  expected  him  to  read 
the  contract  right,  as  I  could  not  spell  it  out  good  myself  without 
my  spectacles.  He  read  it  just  as  we  had  talked.  I  was  to  ha?e  a 
commission  on  all  I  sold,  but  I  don^t  remember  how  much  it  was. 
The  man  then  signed  them,  and  then  I  signed  them  one  at  a  time 
on  the  back  of  his  book.  There  were  no  other  papers  on  the  book 
at  the  time.  He  then  told  me  to  take  my  choice,  and  I  took  one. 
There  was  nothing  said  about  a  promissory  note  in  connection  with 
the  contract  of  agency.  The  contract  does  not  say  any  thing  about 
a  note,  either.  It  did  not  read  that  way.  I  signed  my  name  only 
twice,  and  that  was  to  the  two  contracts.  I  did  not  intend  to  and 
did  not  sign  any  thing  but  the  contracts.  We  did  not  talk  about 
signing  any  thing  else.  I  know  the  papers  I  signed  were  just  the 
same,  and  they  said  '  contract '  or  *  agreement '  at  the  top.  I  know 
they  were  not  notes." 
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It  is  yery  evident  from  this  and  the  other  testimony  that  the 
defendant  hafi  been  made  the  victim  of  an  atrocious  swindle.  Ob- 
viously this  stranger,  under  the  pretense  of  obtaining  defendant's 
signature  to  two  contracts,  obtained  his  signature  to  this  notc^  or 
else,  having  obtained  his  signature  to  the  contracts,  forged  it  to  the 
note.  Olearly  the  defendant  had  no  thought  of  signing  a  note, 
and  did  not  suppose  ho  was  doing  it.  The  plaintiff  claimed  as  a 
bona  fide  purchaser  before  maturity.  Now  the  first  question  which 
we  deem  important  to  consider  is  that  presented  by  these  two 
instructions : 

'*  2.  The  law  is  that  where  one  of  two  innocent  parties  must  suffer 
because  of  the  fraud  of  another,  that  one  must  suffer  who  by  his 
own  negligence  made  it  possible  for  the  fraud  to  be  committed. 
If  therefore  you  believe  from  the  evidence  that  defendant  negligently 
signed  the  note  in  question  under  the  belief  that  he  was  signing  an 
ordinary  contract  for  the  agency  for  the  sale  of  certain  wire-fence 
material  in  Halstead  township,  and  delivered  the  same  to  the  agent 
of  Wilson,  Parks  &  Co.,  and  that  said  note  was  assigned  to  plaintiff 
for  a  valuable  consideration  and  before  it  became  due,  and  he  knew 
nothing  of  the  fraud  practiced  upon  defendant  at  the  time  of  the 
])urcha8e  of  said  note,  then  plaintiff  is  entitled  to  recover  the 
amount  of  the  note  and  interest,  and  this  regardless  of  the  fact 
whether  there  ever  was  such  a  firm  in  existence  as  the  firm  of  Wilson, 
Parks  &  Co.,  or  not. 

^'3.  If  the  note  was  procured  from  the  defendant  without  any 
negligence  on  his  part,  by  fraud  and  trickery  and  without  any  con- 
sideration, then  plaintiff  cannot  recover ;  but  the  mere  relying  upon 
the  reading  and  word  of  a  stranger,  if  such  was  the  fact,  would  be 
evidence  of  such  negligence  on  the  part  of  defendant  as  would 
make  him  liable  for  the  amount  of  the  note  in  the  hands  of  an  in- 
nocent holder  for  value." 

There  is  no  serious  question  as  to  the  general  proposition,  that 
when  one  of  two  innocent  parties  must  suffer  by  reason  of  the 
fraud  of  a  third,  that  one  must  suffer  who  by  his  own  negligence 
made  it  possible  for  the  fraud  to  be  committed.  But  the  point  of 
objection  is  in  the  affirmation  that  the  mere  relying  upon  the  read- 
ing and  word  of  a  stranger  is  such  negligence  as  will  make  the 
party  so  relying  liable  for  the  amount  of  the  note  in  the  hands  of  a 
ionafide  holder.  This  presents  a  serious  and  doubtful  question,  - 
one  upon  which  courts  have  differed.     A  party  is  betrayed  into 
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signing  a  bill  or  note  by  the  assurance  that  it  is  an  instrument  of  a 
different  kind.  Under  what  circumstances  ought  he  to  be  liable 
thereon  ?  One  yiew  entertained  is,  that  as  he  never  intended  to 
execute  a  bill  or  note,  it  cannot  be  considered  his  act,  and  he  should 
not  be  held  liable  thereon  any  more  than  if  his  name  had  been 
forged  to  such  an  instrument  A  second  view  is,  that  it  is  alvays 
a  question  of  fact  for  the  jury  whether  under  the  circumstances 
the  party  was  guilty  of  negligence.  A  third  is  the  view  adopted 
by  the  trial  court,  that  as  matter  of  law,  one  must  be  adjudged 
guilty  of  such  negligence  as  to  render  him  liable,  who  possessed  of 
all  his  faculties  and  able  to  read,  signs  a  bill  or  note,  relying  upon 
the  assurance  or  the  reading  of  a  stranger  that  it  is  a  different 
instrument. 

We  approve  of  the  latter  doctrine*  It  presents  a  case,  of  course, 
in  which  one  of  two  innocent  parties  must  suffer ;  but  the  bona  fide 
holder  is  not  only  innocent,  but  free  from  all  negligence.  He  has 
done  only  that  which  a  prudent,  careful  man  might  properly  do, 
while  on  the  other  hand  the  maker  of  the  note  has  omitted  ordinary 
care  and  prudence.  A  party  cannot  guard  against  forgery  ;  but  if 
in  possession  of  his  faculties  and  able  to  read,  he  can  know  the 
character  of  every  instrument  to  which  he  puts  his  signature  ;  and 
it  is  a  duty  which  he  owes  to  any  party  who  may  be  subsequently 
affected  by  his  act,  to  know  what  it  is  which  he  signs.  By  his  sig- 
nature he  invites  the  credence  of  the  world  to  every  statement  and 
promise  which  is  in  the  instrument  he  has  subscribed;  and  he  is 
guilty  of  negligence  if  he  omits  to  use  the  ordinary  means  of  as- 
certaining what  those  provisions  and  statements  are.  If  he  has  eyes 
and  can  see,  he  ought  to  examine;  if  he  can  read,  he  ought  to  r&id; 
and  he  has  no  right  to  send  his  signature  out  into  the  world  affixed 
to  an  instrument  of  whose  contents  he  is  ignorant.  If  he  relies  upon 
the  word  of  a  stranger,  he  makes  that  stranger  his  agent.  He  adopts 
his  reading  as  his  own  knowledge.  What  his  agent  knows,  he  knows; 
and  he  cannot  disaffirm  the  acts  of  that  agent  done  within  the  scope 
of  the  authority  he  has  intrusted  to  him. 

In  support  of  the  views  first  suggested  may  be  cited  the  cases  of 
Walker  v.  Egbert,  29  Wis.  196  ;  s.  c,  9  Am.  Rep.  548;  Kettogg  v. 
Steifier,  29  Wis.  627;  Taylor  v.  Atchison,  54  111.  196;  s,  c,  6  Am. 
Bep.  118,  though  this  case  seems  to  have  been  rested  on  a  statute, 
and  to  recognize  the  common  law  to  be  as  held  by  us.  Puffer  v. 
Smith,  57  m.  527;   Wait  v.  Pomerog,  20  Mich.  425;  8.  c,  4  Am. 
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Bep.  395;  Oiihs  t.  Lifuxbury,  22  Mich.  479;  &  o.,  7  Am.  Bep.  675; 
Soper  y.  Peek,  51  Mich.  563;  Briggs  v.  Ewari,  51  Mo.  245;  8.  c, 
11  Am.  Bep.  445;  CKne  v.  CMhru,  4St  Ind.  227;  IMwiler  t.  Bish, 
44  id.  70, 

In  Bupport  of  the  view  approved  by  us  may  be  cited:  1  Dan.  Neg. 
Inst.,  g  850;  PtUnam  v.  Sullivan,  4  Mass.  45  ;  3  Am.  Dec.  306  ; 
Douglass  y.  Maiiing,  29  Iowa,  498 ;  s.  c,  4  Am.  Bep.  238 ;  Cfhap- 
man  v.  Base,  56  N.  Y.  137;  s.  c,  15  Am.  Bep.  401 ;  Shirts  y.  Over- 
John,  60  Mo.  305;  Dinsmore  v.  SUmbert,  12  Neb.  433  ;  Maekeg  t. 
Peterson,  29  Minn.  298;  Hopkins  y.  Insurance  Co.,  57  Iowa,  206^ 
8.  c,  42  Am.  Bep.  41. 

In  1  Dan.  Neg.  Inst,  supra,  the  author  thus  states  the  rule  :• 
*'The  sixth  class  of  cases  are  those  in  which  the  party  possesses  the 
ordinary  faculties  and  knowledge,  and  is  betrayed  into  signing  a 
bill  or  note  by  the  assurance  that  it  is  an  instrument  of  a  different 
kind.  It  is  generally  agreed  that  if  the  party  is  guilty  of  any  negli- 
gence in  signing  the  paper,  he  is  bound;  and  the  act  itself,  it  seems 
to  us,  can  hardly  be  committed  without  negligence.  A  man  has  no 
right  to  have  eyes  and  see  not,  or  ears  and  hear  not;  and  while  the 
law  should  protect  those  who  suffer  from  the  want  of  the  senses  in 
their  proper  development,  or  ordinary  education,  it  should  not  per- 
mit those  who  have  both  capacity  and  education  to  throw  the  bur- 
den of  their  failure  to  use  them  upon  innocent  third  parties.  In 
such  cases  we  should  say  the  act  of  signing  the  paper  without  in-, 
tending  to  do  so  imported  negligence  per  se,  and  rendered  the  party- 
liable.  *' 

In  60  Mo.,  the  syllabus  is  as  follows:  ''  Where  it  appears  that  the 
party  sought  to  be  charged  intended  to  bind  himself  by  some  obli- 
gation in  writing,  and  voluntarily  signed  his  name  to  what  he  sup- 
posed to  be  the  obligation  he  intended  to  execute,  having  full  and 
unrestricted  means  of  ascertaining  for  himself  the  true  character  of 
such  instrument  before  signing  it,  but  neglecting  to  avail  himself 
of  such  means,  and  relying  upon  the  representations  of  another  as 
to  the  contents  of  the  instrument,  signed  and  delivered  a  promissory 
note  instead  of  the  instrument  he  intended  to  sign,  he  cannot  be 
heard  to  impeach  its  validity  in  the  hands  of  a  bona  fide  holder." 

The  case  from  Minnesota  is  a  strong  case.    In  that  it  appeared 

that  Peterson  supposed  he  was  signing  a  receipt  for  a  plow  —  it  was 

read  to  him  by  the  agent,  and  read  as  such;  Peterson  could  not  read 

English,  and  there  were  no  persons  within  a  half-mile  who  could  do 
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so;  the  court  excluded  the  evidence  that  it  was  obtained  by  fraud, 
on  the  grounds :  '^  That  where  a  party,  through  neglect  of  precaution 
within  his  power,  affixes  his  name,  to  that  kind  of  a  paper  without 
knowing  its  character,  the  consequent  loss  ought  not  to  be  shifted 
from  him  to  a  bona  fide  purchaser  of  the  paper.  Tested  by  this  rule, 
the  facts  which  defendant  offered  to  prove  would  be  no  defense.  He 
signed  the  paper  voluntarily." 

In  56  N.  Y.,  the  court,  by  Johksok,  J.,  well  says:  "  To  insure 
irresponsibility,  only  the  utmost  carelessness,  coupled  with  a  litfle 
friendly  fraud,  will  be  essential.  Paper  in  abundance  will  be  found 
afloat,  the  makers  of  which  will  have  had  no  idea  they  were  signing 
notes,  and  will  have  trusted  readilv  to  the  assurance  of  whoever 
procured  it  that  it  created  no  obligation.  To  avoid  such  evils,  it  is 
necessary  at  least  to  hold  firmly  to  the  doctrine  that  he  who,  by  his 
carelessness  or  undue  confidence,  has  enabled  another  to  obtain  the 
money  of  an  innocent  person,  shall  answer  the  loss.  If  it  be  ob- 
jected that  there  must  be  a  duty  of  care  in  order  to  found  an  alle- 
gation of  negligence  upon  the  neglect  of  it,  it  must  be  answered 
that  every  man  is  bound  to  know  that  he  may  be  deceived  in  re- 
spect to  the  contents  of  a  paper  which  he  signs  without  reading. 
When  he  signs  an  obligation  without  ascertaining  its  character  or 
extent,  which  he  has  the  means  to  do,  upon  the  representations  of 
another,  he  puts  confidence  in  that  person ;  and  if  injury  ensues 
to  an  innocent  third  person  by  reason  of  that  confidence,  his  act  is 
the  means  of  the  injury,  and  he  ought  to  answer  to  it." 

We  think  therefore  the  ruling  of  the  District  Court  in  this  re- 
spect was  correct,  and  must  be  sustained. 

[Omitting  minor  points.  J 

We  see  nothing  else  requiring  notice.  Upon  the  main  and  pivotal 
questions,  the  ruling  of  the  court  was  conect,  and  therefore  the 
judgment  must  be  affirmed. 

Jiu^fnumt  qfirnmL 

All  the  justices  concurring. 
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Statb  y.  OoLGAn; 

(n  Kans.  SU.) 

Oriminallaw — armm — former  OGquUtoL    * 

An  aoqoittal  of  anon  of  a  mill  is  a  bar  to  a  sabeeqaent  proseeatioB  lor 

of  books  of  aoooont  at  the  aame  time. 

/^ONVIGTION  of  arson.     The  opinion  states  the  case. 

TT,  P.  Hackney^  H$nry  K  Asp,  and  J.  F.  MeMulUny  for  ap« 
pellant. 

TF.  A.  Johnston,  attorney-general,  F^  S,  Jennings,  connty  attoiv 
ney,  Jf.  0.  Troup,  and  Edvoin  A.  Attstin,  for  State. 

Valektike,  J.  The  defendant  was  conyicted  and  sentenced 
for  arson  in  the  fourth  degree ;  and  the  principal  ground  nov 
urged  for  a  reversal  of  the  judgment  of  the  trial  court  is,  that  such 
court  erred  in  sustaining  a  demurrer  to  the  defendant's  plea  of  a 
former  acquittal  It  appears  that  on  August  13,  1882,  at  ahout 
one  o'clock  in  the  morning,  the  grist  mill  of  Bliss  ft  Wood,  with 
all  its  contents,  including  the  books  of  account  of  the  owners  of 
the  mill,  was  destroyed  by  fire.  Some  time  afterward,  the  defend- 
ant was  prosecuted  criminally  for  setting  fire  to  and  burning  the 
mill ;  and  on  this  charge  he  was  tried  and  acquitted.  About  five 
months  afterward  a  new  prosecution  was  instituted  against  him, 
for  setting  fire  to  and  burning  the  books  of  account.  To  this 
charge  he  filed  a  plea  of  former  acquittal,  which  plea  was  held  in- 
BuflBcient  on  demurrer,  on  the  ground  that  the  acquittal  in  the  first 
prosecution  was  no  bar  to  the  second  prosecution.  In  the  first 
prosecution  it  was  charged  that  the  defendant,  William  H.  Colgate, 
"  did  unlawfully,  willfully,  maliciously  and  feloniously  set  fire  to 
and  bum,  in  the  night-time,  a  certain  grist  mill,  situated  in  Cow- 
ley county.  State  of  Kansas,  and  belonging  to  C.  A.  Bliss  and  B. 
F.  Wood,  partners  under  the  firm-name  and  style  of  Bliss  ft  Wood  ; '' 
and  in  the  second  prosecution  it  was  charged  that  the  defendant 
"  willfully,  maliciously,  unlawfully  and  feloniously  did  set  fire  to 
and  bum  in  the  night-time,  of  the  goods,  wares,  merchandise  and 
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chattels  of  G.  A.  liliss  and  B.  F.  Wood,  partners  doing  business 
under  the  firm-name  and  style  of  Bliss  ft  Wood,  one  ledger,  one 
journal,  one  cash-book,  one  weigh-book,  one  grain  and  shipping 
book,  and  one  petty  account  book,  the  said  books  then  and  there 
being  the  books  of  account  representing  imd  setting  forth  the  busi- 
ness then  and  for  a  long  time  prior  thereto  transacted  and  done 
\ff  the  sf^d  firm  of  Bliss  ft  Wood  in  their  business  as  priyate  millers 
and  shippers  of  grain,  flour,  and  mill-stuffs." 

The  defendant,  m  his  plea  of  a  former  acquittal,  set  forth  and 
alleged  that  the  grist  mill  and  all  its  contents,  including  the  said 
books  of  account,  were  destroyed  at  the  same  time,  on  the  same 
night,  by  the  same  fire,  and  that  the  burning  of  the  mill  and  the 
burning  of  the  books  of  account  were  simply  parts  and  portions  of 
one  single  and  entire  transaction.  And  he  further  alleged  that 
the  prosecution  in  its  attempt  to  prove  the  defendant's  guilt  on  the 
first  charge  simply  introduced  evidence  tending  to  prove  that  the 
defendant  had  admitted  that  he  set  fire  to  the  books  of  account 
which  were  then  in  the  mill,  and  that  the  fire  spread  and  not  only 
•consumed  the  books,  but  also  consumed  the  mill,  with  all  its  con- 
tents, including  the  books,  machinery,  grain,  flour  and  all  things 
else  in  the  mill ;  and  the  prosecution  did  not  attempt  to  prove  the 
defendant's  guilt  in  any  other  manner.  And  upon  this  evidence 
the  court  instructed  the  jury  as  follows  : 

''It  is  not  necessary  however  in  every  case,  that  the  accused 
should  have  entertained  a  specific  intent  to  bum  the  building,  for 
the  burning  of  which  he  is  charged  with  arson.  For  instance,  if 
A  book-keeper  is  employed  by  a  firm  which  is  engaged  in  operating 
a  grist  mill,  for  the  purpose  of  destroying  the  books  of  account 
kept  by  him  for  his  employers,  should  willfully  set  fire  to  and  bum 
such  books  of  account  in  the  mill,  under  such  circumstances  as  that 
the  firing  and  burning  of  such  books  would  probably  result  in  the 
burning  of  the  mill,  and  such  result  should  follow,  he  would  be 
guilty  of  arson  in  so  burning  the  mill." 

''There  have  been  a  number  of  witnesses  in  this  case  who  have 
testified  to  hearing  the  defendant  admit  that  he  set  fire  to  certain 
books  in  the  mill  alleged  in  the  information  to  have  been  burned, 
each  witness  giving  his  recollection  as  to  what  the  defendant  s^d 
in  that  regard,  and  as  to  the  circumstances  and  manner  in  which 
he  said  the  books  were  set  on  fire." 

As  the  defendant's  plea  of  a  former  acquittal  wtis  heard  and  de- 
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cided  upon  a  demurrer,  all  the  facts  alleged  therein  must,  for  the 
purpose  of  considering  the  ruling  on  the  demurrer,  be  considered 
as  true  ;  and  considering  these  facts  in  that  manner,  did  the  court 
below  err,  in  sustaining  the  demurrer  ? 

Now  it  must  be  admitted  that  the  offenses  set  forth  in  the  two 
informations  do  not  appear  from  the  informations  themselves  to  be 
one  and  the  same  ofTense,  or  to  be  parts  and  portions  of  one  and 
the  same  offense ;  and  one  does  not  appear  to  be  included  in  the 
other ;  and  the  facts  set  forth  in  one  information  would  not  of 

•  

themselyes  proye  the  offense  charged  in  the  other.  The  offense 
charged  in  the  first  information  was  the  setting  fire  to  and  burning 
a  grist  mill,  which  is  arson  in  the  third  degree ;  while  the  offense 
charged  in  the  second  information  was  the  setting  fire  to  and  burn- 
ing books  of  account,  which  is  arson  in  the  fourth  degree.  But  it 
is  clear  beyond  all  doubt,  as  appears  from  the  real  facts  of  the  case 
as  set  forth  in  the  defendant's  plea  of  a  former  acquittal,  that  the 
principal  facts  constituting  the  two  alleged  offenses  are  identically 
the  same  ;  and  that  one  of  such  offenses  could  not  be  proved  with<. 
out  proving  the  principal  facts  constituting  the  other  of  such 
offenses.  Indeed  the  offense  charged  in  the  first  information  could 
not  be  proved  without  proving  all  the  facts  constituting  the  offense 
charged  in  the  second  information.  If  the  defendant  was  guilty 
under  either  information,  he  must  have  been  guilty  under  both ; 
and  if  he  was  innocent  as  to  either  of  the  offenses  charged,  he  must 
have  been  innocent  as  to  both.  He  could  not  possibly  be 
guilty  of  one,  and  innocent  of  the  other.  This  is  all  upon 
the  assumption  that  the  facts  set  forth  in  the  defendant's 
plea  of  a  former  acquittal  are  true.  It  is  not  claimed  that  the 
defendant  committed  more  than  one  wrongful  act,  and  that 
wrongful  act  was  the  setting  fire  to  the  books  of  account  in  the 
prosecuting  witness'  mill ;  and  all  that  afterward  occurred  were 
the  mere  consequences  of  that  one  wrongful  act. 

Under  the  statutes  of  Kansas,  the  offense  of  arson  is  divided  in-^ 
to  four  degrees.  The  generic  offense  seems  to  be  the  willful  setting 
fire  to  or  burning  property  to  the  injury  of  another.  This  offense 
may,  in  some  one  or  more  of  its  different  degrees,  be  committed  at 
any  time,  and  with  respect  to  any  tangible  combustible  property, 
except  perhaps  some  kinds  of  real  estate ;  and  the  offense  may  be 
aggravated,  mitigated  or  modified  by  many  circumstances,  so  as  to 
place  it  in  one  or  another  of  several  of  the  four  different  degrees. 
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And  when  the  infonnation  or  indictment  charges  the  defendant 
with  committing  one  of  the  higher  degrees,  he  may  be  found  guilty 
of  that  degree,  or  of  any  inferior  degree,  or  of  any  offense  included 
therein  or  of  an  attempt  to  commit  the  offense.  Grim.  Code,  §§ 
121,  122.  Of  coarse  howerer  the  defendant  can  be  found  guilty 
of  the  offense,  or  of  any  degree  thereof,  or  of  an  attempt  to  com- 
mit the  same,  only  where  the  facts  of  such  offense,  or  the  degree 
of  which  he  is  found  guilty,  are  properly  sot  forth  or  alleged  in  the 
information  or  indictment.  Also  under  the  statutes  of  Elansas, 
if  the  defendant  in  a  criminal  action  be  convicted  or  acquitted,  he 
cannot  again  be  prosecuted  for  the  same  offense,  or  for  any  lower 
degree  thereof,  or  for  any  offense  necessarily  included  therein,  or 
for  any  attempt  to  commit  such  offense.  Grim.  Gode,  §  233  ;  Act 
Begulating  Grimes  and  Punishments,  §§  296-298. 

And  upon  general  principles  a  single  offense  cannot  be  split  into 
separate  parts,  and  the  supposed  offender  be  prosecuted  for  each  of 
such  separate  parts,  although  each  part  may  of  ifcself  constitute  a  sep- 
arate offense.  If  the  offender  be  prosecuted  for  one  part,  that  ends 
the  prosecution  for  that  offense,  provided  such  part  of  itself  con- 
stitutes an  offense  for  which  a  conviction  can  be  had.  And  gener- 
ally we  would  think  that  the  commission  of  a  single  wrongful  act 
can  furnish  the  subject-matter  or  the  foundation  of  only  one  crimi- 
nal prosecution.  Thus  in  Iowa  it  has  been  held  that  where  a  per- 
son uttered  at  a  bank  several  forged  checks  at  one  time  and  by  the 
same  act,  he  committed  but  one  offense,  and  that  a  conviction  for 
uttering  one  of  the  cheeks  was  a  bar  to  a  conviction  upon  the  others. 
Siaie  V.  Eggleshi,  41  Iowa,  574 ;  s.  c,  20  Am.  Bep.  612. 

In  Oonnecticut  it  has  been  held  that  where  a  person  has  in  his  pos- 
session at  the  same  time  several  forged  bank  notes  of  different 
banks,  with  the  intent  to  pass  them,  and  thereby  defraud  the  per- 
son who  might  take  them,  and  also  to  defraud  the  several  banks, 
such  facts  constitute  only  one  offense,  and  a  conviction  founded 
upon  the  possession  of  any  part  of  such  bank  notes  will  bar  a  prose- 
oirtion  founded  upon  the  possession  of  any  other  part  of  the  same. 
SiaU  V.  BenJiam,  7  Gonn.  414. 

In  New  York  it  has  been  held  that  where  a  defendant  has  been 
acquitted  of  the  offense  of  forging  and  counterfeiting  certain  in- 
dorsements on  a  promissory  note,  he  cannot  be  again  tried  for 
uttering  and  publishing  as  true  such  indorsements.  People  y,  AIUh, 
1  Park.  Gr.  445. 
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'  In  Vermont  it  has  been  held  that  where  a  person  by  one  blow 
wounds  two  men,  a  conviction  (or  the  assaalt  and  battery  charged 
to  have  been  committed  on  one  of  them  is  a  bar  to  an  indictment 
for  the  assault  and  battery  as  committed  on  the  other.  State  t. 
Daman,  2  Tyler,  387. 

In  Indiana  and  Alabama  it  has  been  held  that  where  a  person 
kills  two  other  persons  by  the  same  act,  he  has  committed  only  one 
crime,  and  if  convicted  for  the  homicide  of  one  of  them,  he  cannot 
afterward  be  tried  for  the  homicide  of  the  other.  Clem  y.  St€Ue, 
42  Ind.  420 ;  s.  c,  13  Am.  Sep.  369 ;  Ben  v.  State,  22  Ala.  9. 

Upon  the  same  subject  and  substantially  to  the  same  effect,  see 
Wamach  v.  State,  7  Cold.  509. 

In  Ohio  it  has  been  held  that  where  several  articles  of  property 
are  stolen  at  the  same  time,  the  transaction  being  the  same,  the 
larceny  of  the  whole  of  the  articles,  although  they  belong  to  differ- 
ent owners,  may  be  embraced  in  one  count  of  the  indictment,  and 
the  taking  thereof  charged  as  one  offense.  Staie  v.  Hennessy,  23 
Ohio  St.  339 ;  s.  c,  13  Am.  Bep.  253. 

In  Texas  it  has  been  held  that  the  stealing  at  the  same  time  and 
place  of  several  articles  belonging  to  different  persons  is  but  one 
offense,  and  a  conviction  for  the  larceny  of  one  of  such  articles  is 
a  bar  to  an  indictment  for  the  larceny  of  another.  Wilson  v.  State, 
45  Tex.  76  ;  s.  c,  23  Am.  Rep.  602.  To  the  same  effect, see  Hud- 
son V.  State,,9  Tex.  Ct.  App.  151 ;  s.  c,  35  Am.  Bep.  732 ;  SexY. 
Jones,  4  Gar.  &  P.  217  ;  Jackson  v.  State,' li  Ind.  327  ;  Lorton  v. 
State,  7  Mo.  55 ;  37  Am.  Dec.  179;  State  v.  Williams,  10  Humph. 
101  ;  Fisher  v.  Commonwealth,  1  Bush,  211;  People  v.  McOowan, 
17  Wend.  386. 

In  Kentucky  it  has  been  held  that  although  the  setting  up  of  a 
gaming  table  is  one  offense,  and  the  keeping  of  a  gaming  table  and 
inducing  others  to  bet  thereon  is  another  offense,  yet  that  when 
they  are  both  committed  by  one  person  and  at  the  same  time,  they 
are  but  one  offense,  and  may  be  set  forth  in  one  count,  and  will  au- 
thorize but  one  punishment  H%nhle  v.  GommontoeaUh,  4  Dana, 
518. 

In  Tennessee  it  has  been  held  that  a  conviction  for  running  a 
horse  race  is  a  good  defense  to  a  prosecution  for  betting  on  the  same 
race.     Fiddler  v.  State,  7  Humph.  508. 

In  Georgia  it  has  been  held  that  a  conviction  for  burglary  will 
bar  a  prosecution  for  robbery,  where  the  two  prosecutions  were  ad- 
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mitted  to  be  fouDded  upon  the  same  transaction,  and  the  court  laid 
down  the  broad  doctrine  that  one  prosecution  will  bar  another 
''whenever  the  proof  shows  the  second  case  to  be  the  same  transac- 
tion with  the  first."  Roberts  y.  Staiey  14  Oa.  8.  And  in  the  same 
State  it  was  held  that  a  conviction  for  burglary  will "  bar  a  proeecu* 
tion  for  robbery,  if  the  circumstances  of  the  robbery  were  pat  in 
proof  in  order  to  make  out  the  case  for  which  the  prisoner  was  tried 
and  conyicted  on  the  first  indictment,  because  in  such  case  the  rob- 
bery constituted  a  part  of  the  same  transaction  for  which  the  pris- 
oner was  first  tried."     Copenhagen  v.  Slate,  15  Oa.  264. 

In  North  Carolina  it  has  been  held  that  a  conyiction  for  larceny, 
upon  an  indictment  for  burglary  and  larceny,  will  bar  another  prose- 
cation  for  robbery  where  the  robbery  and  the  larceny  were  for  the 
felonious  taking  of  the  same  goods.  State  v.  Lewhy  2  Hawks,  98 ; 
11  Am.  Dec.  741. 

In  New  York  it  has  been  held  that  an  indictment,  charging  as  a 
single  act  the  burning  of  a  number  of  designated  dwelling-hoases, 
charges  but  one  offense.  Woodford  y.  People,  62  N.  Y.  117;  s.  c,  20 
Am.  Rep.  464.  Substantially  to  the  same  efPect,  see  Oomnwnweaith  t. 
Squire,  1  Mete.  258. 

In  New  Jersey  it  has  been  held  that  where  a  person  has  been 
conyicted  of  arson,  he  cannot  afterward  be  tried  on  an  indictment 
for  the  murder  of  a  person  whose  death  was  alleged  to  have  been 
caused  by  the  arson.  State  y.  Cooper,  1  Oreen  (N.  J.  L.),  361 ;  25 
Am.  Dec.  490. 

In  almost  every  public  offense,  if  not  in  every  one,  several  sepa- 
rate and  distinct  facts  may  enter  in  to  constitute  the  offense.  These 
facts  may  exist  contemporaneously  with  the  wrongful  act  or  acts  of 
the  offender,  or  they  may  take  place  subsequently,  and  often  in  suc- 
cession, as  sacceeding  consequences  of  the  wrongful  act  or  acts. 
Where  a  person  commits  a  single  larceny  by  stealing  several  articles, 
the  facts  are  all  contemporaneous  ;  but  where  a  person  commits  an 
act  that  results  in  murder,  the  murder  may  not  be  completed,  or  in- 
deed may  not  exist,  for  days  or  months  or  even  a  year  afterward, 
when  the  injured  person  dies.  This  is  also  true  to  some  extent  with 
regard  to  arson  ;  the  fire  may  be  set  to  one  article,  and  may  then 
spread  from  article  to  article,  not  reaching  all  the  articles  for  many 
hours  afterward  ;  and  yet  the  defendant  may  be  guilty,  and  gener- 
ally is  gailty,  of  the  burning  of  every  article  which  is  burned  in 
consequence  of  the  fire  which  he  at  first  wix)ngfully  kindles.    In 
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other  words,  a  person  who  commits  arson  as  to  one  thing  is  gener- 
ally guilty  of  arson  as  to  every  other  thing  which  takes  fire  and  bums 
as  the  natural  and  probable  consequence  of  the  defendant's  wrong- 
ful act.  1  Bish.  Grim.  Law,  §  329,  and  cases  there  cited  ;  see  also 
the  following  cases,  not  cited  by  Bishop  :  Rex  y.  CooptVy  5  Car.  & 
P.  535  ;  ConimanweaUh  v.  Wculey  17  Pick.  395  ;  Hef$nes$ey  t.  People, 
21  How.  Pr.  289. 

In  the  first  of  these  three  cases,  the  defendant  set  fii*c  to  a  stack, 
and  burned  the  bam  ;  in  the  second,  he  set  fire  to  a  bam,  and  burned 
a  dwelling-house  ;  and  in  the  third,  he  set  fire  to  his  own  store  to 
defraud  an  insurance  company,  and  burned  a  dwelling-house. 

As  before  stated,  arson  in  this  State  may  be  committed  with  re- 
spect to  every  kind  of  personal  property  which  may  be  burned.  Gomp. 
I^ws  of  1879,  ch.  31,  §  59.  And  it  may  be  committed  with  respecC 
to  almost  every  kind  of  combustible  real  estate.  Hence  if  the  de- 
fendant did  in  fact  set  fire  to  the  books  of  account  and  burn  the  same, 
he  was  guilty  of  arson,  not  only  with  respect  to  the  books  of  account, 
but  also  with  respect  to  the  mill,  and  all  the  machinery,  flour,  tables, 
chairs,  desks,  safe  and  all  the  other  innumerable  articles  contained 
in  the  miU  and  consumed  by  that  burning;  and  if  he  may  be  prose- 
cuted for  burning  the  mill,  and  then  be  prosecuted  for  burning  the 
books  of  account,  he  may  be  prosecuted  by  separate  prosecutions  for 
each  of  the  innumerable  articles  that  were  destroyed  by  that  one 
single  fire,  a  fire  that  was  caused  by  one  single  wrongful  act. 
And  if  two  prosecutions  may  be  founded  upon  one  single  wrongful 
act,  the  act  of  setting  fire  to  the  books  of  account,  why  may  not  a 
hundred  or  a  thousand  ?  The  proper  limit  for  separate  prosecu- 
tions in  such  cases  would  seem  to  be  either  the  number  of  articles 
bamed,  or  the  number  of  criminal  acts  committed.  It  is  difficult 
to  think  of  any  other  limitations. 

Mr.  Bishop,  in  his  work  on  Criminal  Law,  in  speaking  of  that 
proTision  of  the  various  Constitutions  which  says  that  no  person 
shall  be  twice  put  in  jeopardy  for  the  same  offense,  says,  that  *^  to 
^ve  our  constitution^  provision  the  force  evidently  meant,  and  to 
render  it  effectual,  '  the  same  offense '  must  be  interpreted  as 
equivalent  to  the  same  criminal  act.''  1  Bish.  Cr.  Law,  §  1060. 
If  this  be  true,  then  only  one  criminal  prosecution  can  be  founded 
upon  one  criminal  act.  Of  course,  the  prosecutor  may  associate 
the  criminal  act  with  all  its  consequences,  and  then  carve  there* 
from  the  highest  crime  that  can  be  carved  from  such  act  and  its 
Vol.  XLVII  —  65 
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consequences,  and  then  prosecute  the  wrong-doer  for  such  crime. 
If  he  chooses  however  he  may  carve  out  a  smaller  degree  of  crime, 
and  prosecute  for  that  only.  But  he  should  be  allowed  to  carre 
but  once.  In  the  present  case,  the  prosecutor  probably  might  have 
stated  the  wrongful  act  of  the  defendant  in  setting  fire  to  the 
books  of  account,  together  with  all  the  consequences  of  such  wrong- 
ful act,  ill  one  information  and  in  a  single  count,  and  might  then 
have  convicted  the  defendant  of  as  much  of  the  same  as  he  could 
have  satisfactorily  proved  to  the  jury.  Thus  the  prosecutor  might 
have  alleged  in  his  information,  in  one  single  count,  that  the  de- 
fendant willfully  set  fire  to  the  books  with  the  intent  to  bum  the 
same,  and  also  to  bum  the  mill,  machinery,  tables,  chairs,  flour, 
wheat,  etc.,  designating  each  article  separately,  and  that  the  whole 
were  burned  in  consequence  of  the  defendant's  wrongful  act,  and 
then  convicted  the  defendant  of  whatever  might  have  been  proved. 
The  offense  of  setting  fire  to  and  burning  the  books,  as  well  as  the 
offense  of  setting  fire  to  and  burning  the  mill,  would  have  been 
included  in  the  aggregated  offense  of  setting  fire  to  and  bumiog 
the  mill  with  all  its  contents.  But  we  do  not  think  that  the 
prosecutor  should  be  allowed  to  multiply  prosecutions  indefinitely 
by  dividing  up  the  consequences  of  a  single  wrongful  act  and  found- 
ing a  separate  prosecution  upon  each  of  such  consequences. 

Authorities  may  be  found  in  opposition  to  these  views ;  hence  we 
do  not  desire  to  state  them  as  universal  rules,  but  only  as  general 
rules,  with  probably  some  exceptions.  Just  what  the  exceptions 
are  however  we  cannot  now  state ;  nor  is  it  necessary.  We  shall 
leave  that  to  be  settled  in  future  cases.  We  hardly  think  however 
that  either  the  case  of  State  v.  Hometfian,  16  Eans.  452,  or  the  case 
of  City  of  OkUhe  v.  T%ama8,  26  id.  233,  furnishes  any  such  excep- 
tion. In  the  first  case,  two  different  kinds  of  offenses,  with  entirely 
different  natures  of  intent,  were  clearly  stated.  In  the  second  case, 
the  defendant  clearly  committed  two  criminal  acts,  and  not  merely 
one.  It  must  be  remembered  that  under  the  real  facts  of  this  case, 
the  proof  that  would  have  been  necessary  to  convict  the  defendant 
of  setting  fire  to  and  burning  the  mill  would  have  been  sufficient 
to  convict  him  of  setting  fire  to  and  burning  the  books  ;  while  the 
proof  that  would  have  been  necessary  to  convict  the  defendant  of 
burning  the  books,  with  the  additional  proof  that  the  mill  was 
burned  by  the  same  fire,  would  have  been  sufflicient  to  convict  the 
defendant  of  burning  the  milL    Therefore  we  would  think,  after  a 
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carefal  consideration  of  the  case,  that  the  proeecntionand  acquittal 
of  the  defendant  for  setting  fire  to  and  burning  the  mill  is  a  good 
defense  to  the  prosecution  for  setting  fire  to  and  burning  the  books; 
and  we  think  the  following  cases^  taken  together^  are  sufficient 
authority  for  all  that  we  have  decided  in  this  case  :  Woodford  t. 
People,  62  N.  Y.  117  ;  8.  c,  20  Am.  Rep.  464 ;  OommonweaUh  y. 
Squire,  1  Mete.  258 ;  Heos  v.  Cooper,  5  Oar.  &  P.  585 ;  Oommmi- 
wealth  y.  Wade,  17  Pick.  395 ;  Hennessey  y.  People,  21  How.  Pr. 
239 ;  cases  cited  in  1  Bish.  Or.  Law,  §  329,  and  notes ;  State  y. 
Cooper,  lOreen  (N.  J.  L.),  361;  25  Am.  Dec.  490.  But  also  see 
other  cases  heretofore  cited. 

We  think  the  court  below  erred  in  sustaining  the  demurrer  to  the 
defendant's  plea  of  former  acquittal,  and  for  such  error  its  judg- 
ment will  be  reyersed,  and  the  cause  remanded  with  the  order  that 
the  demurrer  be  oyerruled,  and  for  such  other  and  further  pro- 
oeedings  as  may  be  proper  in  the  case. 

Judgment  reversed. 

All  the  justices  concurring. 
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(90  N.  c.  m.) 
AguMi/ — implied  pow&n. 

Aa  agent  to  traTel  and  sell  steam  engines  has  implied  powar  to  hiia  hoBHS. 

(8&enoie,p,  618.) 

ACTION  of  damages  for  OTer-driving  a  horse.   The  opinion  state 
the  point.     The  plaintiff  had  judgment  below. 

LUile  A  Parsam,  and  Haytoood  A  Haywood,  for  plaintifE. 
/.  A.  Lochhart  and  8.  T.  Ashe,  for  defendants. 

MERBtxoN^  J.  In  the  absence  of  any  written  instrument,  agen- 
cies in  many  cases  arise  from  verbal  authorizations,  from  implictr 
tionSy  from  the  nature  of  the  business  to  be  done,  or  from  the 
general  usages  of  trade  and  commerce. 

It  is  a  general  principle,  applicable  in  all  such  cases,  whether  the 
agency  be  general  or  special,  unless  the  inference  is  especially  nega- 
tived by  some  fact  or  circumstance,  that  includes  the  authority  to 
employ  all  the  usual  modes  and  means  of  accomplishing  the  pa^ 
poses  and  ends  of  the  agency,  and  a  slight  deviation  by  the  agent 
from  the  course  of  his  duty  will  not  vitiate  his  act,  if  this  be  im- 
material or  circumstantial  only,  and  does  not,  in  substance,  exceed 
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his  power  and  duty.  Such  an  agency  carries  with  and  includes  in 
it,  as  an  incident,  all  the  powers  which  are  necessary,  proper,  usual 
and  reasonable,  as  means  to  effectuate  the  purposes  for  which  it  was 
created,  and  it  makes  no  difference  whether  the  authority  is  gen- 
eral or  special,  expressed  or  implied,  it  embraces  all  the  appropriate 
means  to  accomplish  the  end  to  be  attained. 

The  nafcure  and  extent  of  the  incidental  authority,  in  such  cases, 
turn  oftentimes  upon  very  nice  considerations  of  actual  usage,  or 
implications  of  law,  and  it  is  sometimes  difiBcult  to  apply  the  true 
role.  Incidental  powers  are  generally  derived  from  the  nature  and 
purposes  of  the  particular  agency,  or  from  the  particular  business 
or  employment,  or  from  the  character  of  the  agent  himself.  Some- 
tinies  the  powers  are  determined  by  mere  inference  of  law ;  in 
other  cases  by  matter  of  fact ;  in  others  by  inference  of  fact ;  and 
in  others  still,  to  determine  them  becomes  a  question  of  mixed  law 
and  fact.  Story  on  Agency,  §g  85, 97, 100 ;  Oilbraith  y.  Ltneberger, 
69  K.  C.  145 ;  KiUzensi$in  y.  Railroad,  84  id.  688  ;  Bank  y.  Bank, 
76  id.  534 ;  Williams  y.  WindUy,  86  id.  107 ;  1  Wait  Act  &  Def  . 
S21,  330. 

In  the  case  before  us  the  allegations  of  the  complaint  are  yery 
l^eiieral  and  the  eyidence  is  meagre,  but  applying  the  rules  of  law 
aboye  stated  to  the  whole  case,  we  think  the  court  properly  held 
{hat  there  was  eyidence  to  go  to  the  jury  in  respect  to  the  authority 
of  the  agent  to  hire  the  horse. 

It  is  alleged  in  the  complaint  that  Mathias  was  the  agent  of  the 
defendant  corporation,  and  this  is  admitted  in  the  answer,  and  the 
eyidence  went  to  show  thafc  the  object  of  the  agency  was,  that  the 
agent  should  trayel  about  the  country  from  place  to  place  and  sell 
steam  engines  for  his  principal.  Now  common  experience  and  ob- 
seryation  show,  that  generally,  a  man,  whether  as  principal  or 
agent,  going  about  the  country  from  place  to  place,  and  in  yarious 
directions,  to  sell  steam  engines  or  merchandise  of  any  kind  that 
people  generally  purchase,  does  not  go  on  foot,  but  on  railroads 
when  he  can,  on  horseback,  or  in  light,  conyenient  yehicles.  This 
is  done  almost  uniformly,  wifch  a  view  to  expedition  as  well  as  the 
reasonable  comfort  of  the  person  trayelling.  In  the  general  order 
of  things  this  is  done,  and  it  is  reasonable  and  proper  that  it  should 
be.  And  ordinarily,  where  an  agent  is  senfc  out  on  such  seryioe, 
bis  principal  furnishes  the  means  of  transportation.  This  is  not 
perhaps  uniformly,  but  it  is  generally  so,  and  if  there  is  not  a  legal 
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presumption  of  authority  in  the  agent  to  hire  a  horse  or  yehidefor 
the  purpose  of  getting  from  place  to  place,  the  fact  certainly  raises 
the  ground  for  an  inference  of  fact  to  that  effect,  to  be  drawn  by 
the  jury.  The  natui'e  of  the  agency  in  this  case  rendered  it  neces- 
sary that  the  agent  shonld  from  time  to  time  have  a  horse  to  enable 
him  to  get  from  one  place  to  another,  and  this  gives  rise  to  the  in- 
ference that  his  employer  gave  him  anthority  to  hire  one. 

The  corporation  defendant  sent  its  agent  out  to  travel  from  place 
to  place  to  sell  its  goods,  and  it  gave  him  credit  as  a  trustworthy 
man  in  and  about  the  business  of  the  agency.  In  view  of  the  hab- 
its of  men,  the  customary  course  of  business,  especially  the  custom 
in  such  agencies  as  that  under  consideration,  there  arose  the  ground 
for  an  inference  that  the  jury  might  properly  draw,  not  conclusive 
in  itself,  but  to  be  made  and  weighed  by  the  jury,  to  the  effect  that 
the  agent  Mathias  had  authority  to  hire  the  horse  for  the  purpose 
of  his  agency.  KaixeruUin  v.  Railroad,  supra;  Bank  t.  Bank, 
9upra;  Bentley  y.  Doggett,  51  Wis.  224;  s.  c,  37  Am.  Bep.  827. 

That  the  principal  is  liable  to  third  persons  for  torts,  deceits, 
frauds,  malfeasance  and  non-feasance  and  omissions  of  duty  of  his 
agent  in  the  course  of  his  employment,  cannot  be  questioned,  even 
though  the  principal  did  not  authorize,  justify  or  participate  in  or 
know  of  such  misconduct.  Story  on  Agency,  452  €t  seq.;  Jonrn 
V.  Glass,  13  Ired.  305  ;  Cox  v.  Hoffman,  4  Dev.  &  Bat  180. 

The  evidence  in  this  case  tended  to  show,  and  the  jury  found, 
that  the  agent  hired  the  horse  in  the  course  of  the  business  of  his 
agency,  and  for  the  benefit  of  his  principal,  and  while  he  had  pos- 
session of,  and  used  the  horse,  in  the  course  of  his  business,  he 
negligently  and  carelessly  drove  him  too  rapidly,  or  otherwise  mal- 
treated him,  whereby  he  was  seriously  injured,  to  the  damage  of 
the  plaintiff.  The  court  fairly  left  the  question  of  authority  in  the 
agent  to  hire  the  horse,  and  the  character  and  extent  of  the  injury 
to  him  to  the  jury,  and  we  cannot  see  that  the  defendant  has  any 
just  ground  of  complaint 

There  is  no  error  and  the  judgment  must  be  affirmed. 

No  error. 

Judgment  affhrmstL 

Hon  VT  nn  Rbpoktie.—  See  ainU%  page  179;  /MfUMi  ▼.  t)r€»keK  8S  Vi.  4D:  a.  a,  UAau 
Bep.  flSB;  ManrC»  Exn.  t.  BoMnrnm^  19  W.Va.  40;  s.  a,  tt  Am.  Bq>.  7T1;  Barrimm  t.  Ma, 
Pae.  R.  Co.<,  74  Mo.  884;  s.  c,  41  Am.  Bep.  818. 

In  Sampson  v.  Singer  Manuf.  Oo,^  6  8.  O^  40B,  It  washeld  that  from  the  mere  fact  that 
mn  agent,  emplc^ed  to  aell  goods,  and  having  in  his  poaMeakn  a  hone  and  wagoa  of  Ma 
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principal,  as  also  the  goods  offered  for  sale,  pats  up  at  a  hotel,  the  law  would  not  presume 
a  contract  Iqr  the  principal  to  pay  the  hotel  keeper  for  the  board  and  lodging  of  the  agent 
and  iDseping  of  the  horse. 

The  court  said:  "▲  contract,  binding  the  principal,  cannot  be  presumed,  fh>m  the  mere 
flaei  that  an  agent  has  obtained  lodging  at  a  hotel,  while  prosecuting  the  business  of  his 
pttncfpal,  and  while  haringin  chaige  propertj  belonging  to  such  princlpaL  The  author- 
ity that  the  law  presumes  from  the  fact  of  an  sgeney  is  measured  by  the  direct  objects 
contemplated  by  such  agency,  on  the  principle  that  one  having  power  to  perform  an  act, 
and  imposing  its  performanoe  on  another  as  a  duty,  or  conferring  it  as  a  right,  must  be 
deemed,  where  requisite,  to  h%ve  communicated  power  so  to  act  commensurate  with  the 
duty  or  rights  imposed  or  conferred. 

**  Supplies  alTorded  for  the  personal  use  of  an  agent  are  not  among  the  objects  presumed 
to  be  included  in  the  agency,  but  if  related  to  it  at  all,  are  merely  collateral  to  it.  It 
follows  that  authori^  to  |Ht>cure  such  supplies,  on  the  credit  of  the  principal.  Is  not  to  be 
preanmed,  nor  will  the  law  presume  a  oontrsct  in  such  a  case,  from  the  mere  fact  of  ftar- 
BJahing  such  supplies. 

*'  Two  things  are  necessaiy  to  enable  an  agent  to  bind  his  principal :  flret ,  he  must  hare 
anthorlQr  for  that  purpose;  second,  he  must  duly  eacerdse  it.  Receiring  entertainment 
aft  n  hotel,  by  an  agent,  is  not,  standing  by  itself,  an  exercise  of  such  power,  even  if  he 
ted  ft 

**The  fact  that  plalnttlTs  demand  includes,  as  a  separate  item,  the  keeping  of  a  horse,  be- 
liMig;inff  to  deCsndaat,  In  the  custody  of  the  agent,  does  not  change  this  conduslott  ** 

In  Bmk»  r.  Hubbard,  60  Ala.  870,  the  court  said  *  '*  It  is  a  principle  well  settled.  In  the 
law  of  agency,  that  an  authority  given  an  agent  to  Sf  II  does  not  carry  with  It  an  authori^ 
to  sell  on  credit,  but  for  ectah  only,  unless  such  be  the  usage  of  trade.  1  Parsons  Oont. 
S0\  fVills  ▼.  OaithfCr^  0  Port  005.  Nor  can  a  special  sgent,  intrusted  with  the  poesessiott 
ef  property,  whole  authorised  to  sell  it,  do  so  by  disposing  of  it  in  payment  of  his  own>' 
diaha.  A  valid  ezereiseof  his  authority  requires  that  the  transaction  should  be  one  for  tba 
bennllt  of  the  principal  and  not  of  the  agent—  a  sale  proper,  and  not  a  mere  barter. 
Benjamin  on  Bales.  1 74S:  PoweWt  AdnCr  v.  Henry^  Z*  Ala.  612. 

And  one  dealing  with  such  special  agent  is  bound  at  his  own  peril  to  ascertain  the  ex- 
tant of  his  authority.    Cummin*  v.  BeaumnnU  68  Ala.  SM :  1  Brick.  Dig.  p.  66.  S  86. " 

In  Wheder  &  WftBon Manuf.  Co.  v.  Oivan,  65  Mo.  89.  It  was  held  that  an  agent  au- 
thorised to  sell  goods  on  commission  has  no  implied  power  to  baiter  or  exchange  theib,  or 
to  pledge  them  for  his  own  debt.  He  may  receive  payment  in  the  ordinary  modes  of 
business,  but  cannot  change  the  security  for  goods  sold,  or  make  himself  the  debtor  of 
hia  principal  In  Ueu  of  the  purchaser. 

The  court  said :  "  Althoui^  an  agent  (known  to  be  such)  is  ordinarily  entitled  to  receive 
payment  of  any  debt  due  to  hts  principal  in  the  course  of  his  agency,  yet  he  does  not 
thereby  acquire  any  right  to  receive  payment  except  in  the  ordinary  modes  of  business. 
He  has  no  right  to  change  the  security  of  his  principal  for  his  debt,  or  to  make  himself  the 
debtor  of  the  principal  for  the  like  amount  In  lieu  of  the  person  who  owes  the  debt,  with* 
out  the  consent  of  the  principal  to  that  effect.  If  an  agent  has  authori^  to  receive  fc 
his  principal  a  debt  due  from  a  third  person  to  him,  and  the  agent  owes  a  like  amount,  or 
a  greater,  he  has  no  right  to  substitute  himself  as  the  debtor  of  the  principal,  giving  hiro 
credit  for  the  amount,  or  to  set  oft  the  debt  due  by  him  to  such  third  person.  Story  Ag. . 
fl  413.  4:!9.  430;  BueKwaUer  v.  OrcUa,  65  Ho.  71;  Oreeni0ood  v.  Bumen,  60  id.  62;  Whart. 
Ag.  210;  Flanagan  v.  Alexander^  60  Mo.  51.  The  defendant  dealing,  as  he  was,  with  a 
an  agent  of  limited  power,  knowledge  of  which  was  imparted  to  him  by  the  recitals  on 
Che  margin  of  the  note,  could  not  bind  the  principal- by  making  a  contract  beyond  the  au* 
thori^  of  the  agent.  1  Parsons  Oont.  41;  Tate  v.  Eoaiut,  7  Mo.  419:  CfotHlman  v.  Simnnd», 
10  id.  106.'* 

Neither  by  the  common  law  nor  under  any  statute  of  this  State,  can  a  person  intrusted 
with  merohandlse,  simply  as  an  agent  for  the  sale  thereof,  di^tose  of  It  by  barter  to  one 
who  knows  the  goods  bartered  for  to  be  for  the  agent's  own  use,  or  pledge  it  for  his  own 
Indebtedness  for  goods  sold  to  him  as  for  his  own  use.    Fief  or  5.  If.    Co.  v.   HeUler.  44 


In  this  ease  the  court  said:  ^'Ths  evidence  in  ^e  case  simply  shows  that  Lyman  was 
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theagentof  the  plaintiff  to  sell  maoiiiBes.  No  erldenoe  mw  gi^ea  to  Aow  the  povenoT 
the  agent,  other  than  this  general  etatemeat  of  his  aoencj.  It  was  not  shown,  or  at> 
tempted  to  be  shown,  that  the  agent  had  power  to  barter  awaj  the  machines,  or  that  be 
had.  Id  fact,  been  accustomed  to  barter  the  maehtess,  either  wHh  or  without  the  know], 
edge  or  assent  of  his  principals;  andnoerldenoewasglTento  show  that  the  agent  had 
any  Hen  on  this  or  any  other  machines  In  his  possession,  either  for  commtsions  or  for 
money  advanced  thereon.  The  esse,  as  presented,  was  either  sfanpija  pledge  fay  the 
sgent  to  secure  a  debt  of  his  own,  or  a  conditional  sale  or  exchange,  and  part  payment 
made  in  goods  sold  to  the  sgent,  the  payment  for  such  goods  to  be  seoursd  by  pledge  cC 
the  machine  in  case  the  defendant  was  not  waHsfled  with  it.  As  the  proof  shows;  he  was 
not  satisfied  with  the  machine,  refbsed  to  pay  for  the  same,  and  notified  the  agent  to 
talce  it  away.  He  held  the  same,  at  the  time  of  the  oommeneement  of  this  action,  as  a 
pledge  for  the  goods  sold  to  the  sgeot.    This  he  clearly  had  no  right  to  do.  ** 

See  also  McCreary  ▼.  Ooiaes,  66  Ttox.  486;  a.  c,  40  Am.  Bep.  818. 

Ooe  authorised  to  sell  property  and  take  a  note  in  payment  In  the  nameof  the  prtncipal, 
having  delivered  the  note  to  the  principal,  Is  not  impliedly  «uithoriaed  to  receive  payment 
iherefor.    Draper  v.  Alee,  66  Iowa,  114;  a.  c  41  Am.  Rep.- 88. 

8o  an  agent  to  receive  orders  for  goods  has  no  Implied  authority  to  receive  payment. 
ItcKindly  v.  Dunham,  65  Wis.  616;  s.  c,  48  Am.  Rep.  740. 

In  De  Mets  v.  Dodpron,  63  N  Y.  635,  It  was  held  that  **  a  power  of  attorney  giving  sa- 
thority  to  demand,  sue  for  and  recover  a  debt  due  the  principal,  with  full  power  to  eze> 
cute  sufficient  releases  and  discharges,  gives  no  authority  to  the  attorney  to  release  the 
debt  without  satisfaciion.  or  to  satisfy  a  judgment  obtained  upon  the  debt,  without  actual 
payment;  the  power  Is  restricted  to  the  aooomplishment  of  the  purposes  of  the  agency.'* 

In  Jeffrey  v.  Hunt,  40  Mich.  81,  it  was  held  that  a  power  of  attomey  to  seO  land  does 
not  authorize  the  attomey  to  mortgage  it,  Coolkt,  J.,  said !  "The  power  Is  not  to  be  ex* 
tended  by  construction.  The  principal  determines  for  himsalf  what  authority  be  will 
confer  upon  his  sgent,  and  therecsn  be  bo  Implication  firam  his  authorising  a  sale  of  his 
lands  that  he  intends  that  his  sgent  may  at  discretion  charge  him  with  the  responsibilities 
and  duties  of  a  mortgagor.  IFood  v .  Qoodfidoe,  6  Cush.  117 ;  Albany  F%r«  /n«.  Go.  v.  Bay, 
4N.  Y.O;  Fptryv.  Lati>le,8lN.J.  Eq.  606;  JBTinney  v.  Jf ot^etos,  00  Mo.  8i0;  PatOfMos 
etc.  Co,  V.  Jforrison,  2  Woods,  305;  Devaynee  v.  Rodfnson,  94  Beav.  80." 

An  agent  or  attomey  unless  speclslly  authorised  cannot  bind  his  principal  by  a  sub- 
mission to  arbitration     JfcP/ieretm  v.  Goc,  86  N.  Y.  470. 

An  ageni  to  sell  has  no  implied  power  to  bind  his  principal  by  an  agreement  to  pay 
another  commissions  for  making  sales.    AUee  v.  Fink,  75  Mio.  100. 

The  fact  that  aphysldan.in  the  service  of  araOroad  company.  Is  authorised  to  buy  medi- 
cines on  the  credit  of  the  company,  does  not  Imply  a  power  to  bind  the  company  by  a 
contract  for  board,  lodging,  attendance  and  nursing  of  a  person  Injured  on  the  com- 
pany's road.  Mayherryr.  The  Chicago ,  Rock  Ttiand  A  Paeifle  RaUroad  Onmpofiy,  70 
Mo.  498. 

In  Ri}hi)uon  v.  Chemical  Nat.  B%  86  M.  Y.  404,  C.  and  B.  were  the  tmsfeeesof  aa 
estate,  B.  being  the  acting  trastee  and  havipg  the  exclusive  management;  he  employed 
L.  as  his  derk  and  agent  for  the  collection  of  rent.  Acting  as  such  sgent^  L.  received  a 
check  for  rent  due  the  estate,  payable  to  the  order  of  B.;  this  L.  indorsed  payahie  to  hii 
own  order,  sigoing  the  name  of  B.,  per  himself  as  attorney,  and  then  Indorssd  It  '*  for 
deposit  *'  with  defendant,  signing  his  own  name.  He  deposited  the  check  with  defend- 
ant, who  collected  it  and  placed  It  to  the  credit  of  L..  and  the  letter  subsequently  dieeked 
out  the  same  for  his  own  use.  In  an  action  for  a  conversion  of  the  check,  held,  that  L. 
had  no  authority  to  indorse  or  use  the  check  or  Its  proceeds,  and  defendant,  as  against  B. 
or  the  trustees,  wa«  not  authorised  to  collect  and  appropriate  the  proceeds,  sad  was 
thereforeliablf!.     • 

The  court  eaid  :  "L.  had  no  authority  to  indorse  or  use  the  check  or  Its  proceeds,  and 
the  bank  had  no  right  or  authority  as  against  Beare  or  the  trustees  to  take,  ooOeot  and 
appropriate  the  proceeds  of  the  check. 

**The  authority  which  L.  had  as  agent  to  collect  the  rent  and  transact  other  buahiess  tor 
B.  gave  him  no  legal  authority  to  indorse  this  check,  and  Us  IndorMment  thereof  was 
just  SB  ineffectual  to  pass  any  title  as  if  he  had  forged   It  's  name     I  Par^  Coat. 
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^Bth  6d.)  m;  Hogg  r.  3naiUh,  1  Taant.  M7 :  Qraham  ▼.  United  Stolef  Sa/oings  InHl- 
tMiton,4AUo,  IM;  HMMiifffr  ▼.  21ke  l^aMonol  Oom  BxehanQ$  Bonlc.  6  Abb.  Pr.  (N.8.) 
«B;  THonuon  t.  Banfc  o/  BrIiUh  i7.  ^ . ,  S  N.  T.  1-10.  Tbe  rule  es  deriTed  fh>m  these 
aatbocltieB  is  well  expressed  by  Prof.  Faraons,  as  follows:  '  Ao  agent's  acts  in  maUng  or 
transferring  negotiable  paper  (espedalljr  if  bj  Indorsement)  are  much  restrained.  It 
that  they  can  be  authorised  only  by  express  and  direct  authority,  or  by  some  ex- 
power  which  neoessarily  implies  these  ads,  because  the  power  cannot  be  executed 
without  theuL* 

**  Although  this  cheek  was  made  payable  to  the  order  of  B.  it  In  fact  belonged  lo  the 
trustees.  B.,  in  taking  it,  acted  for  the  trustees  and  not  in  his  own  right.  The  moment 
it  was  taken  it  became  a  part  of  the  trust  estate.  The  drawers  thereof,  if  charged  upon 
non-payment  of  the  cheek,  by  proper  demand  and  notice  could  have  been  sued  thereon  in 
the  name  of  both  trustees.  These  plaintiffli  therefore,  the  suooessors  of  Mrs.  C.  and  of 
B. ,  have  sofldsnt  title  for  the  maintenance  of  this  action.  That  an  action  for  couTerslon 
will  Ue  In  SQoh  a  ease  has  never  been  doubted.  ral6ot  ▼.  Bank  of  BoehMUr,  1  HOI.  96; 
JbtaMOitT.  91n(jraMoitol Bonis 0/  HoftofcsmO  Hon,  IM;  Boyee  ▼.  Brockwaiih U  N.  T. 


PXCKBK8  V.  RyMEB. 

Seal — oneftfrtwo. 
Two  penons  may  adopt  a  single  seal  to  the  same  instmment. 


ACTION  on  a  sealed  note  having  two  signers^  but  only  one  aeaL 
The  defendant  had  jodgment  below. 

M.  E,  Gorier  and  Reade^  Busbee  A  Bushse,  for  plaintiff. 

AsHEy  J.  The  only  question  presented  for  the  consideration  of 
this  court  is  whether  there  was  error  in  the  instruction  which  hif 
honor  intimated  he  would  give  the  jury. 

Such  an  instruction  would  have  been  manifestly  erroneous.  A 
seal  is  an  essential  requisite  of  a  deed^  and  no  writing  without  a 
seal  can  be  a  deed.  Shep.  Touch.  56.  Blackstone  also  lays  it 
down  as  an  indispensable  requisite  of  a  good  deed  (vol.  2,  304)  ;  and 
there  is  no  question  that  two  or  more  persons  may  adopt  the  same 
seal.  There  is  abundant  authority  on  this  point.  It  was  so  held 
in  YwrbwQugh  v.  Monday,  3  Der.  420,  where  this  court  said  : 
**  Two  parties  may  adopt  the  same  seal^  and  in  that  event  it  is  the 
deed  of  both,  otherwise  it  is  the  deed  of  one  and  the  simple  cou- 
tract  of  the  other."  To  the  same  effect  are  Hollis  v.  Pondy  7 
Hiimph.  222;  Pequawkeit  Bridge  v.  Maihea,  7  N.  H.  232  ;  26  Am. 
Vol.  XLVII  — 66 
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Dec.  787 ;  Bonhantuma  y.  Lewis,  3  Monr.  376  ;  4  T.  B.  313,  and  3 
Ves.  578. 

These  authorities  not  only  establish  the  principle  that  two  or 
more  persons  may  adopt  one  seal,  but  they  establish  the  farther 
principle,  that  whether  the  party  subscribing  a  deed,  opposite 
whose  name  there  is  no  seal,  intended  to  adopt  the  seal  of  another 
signer  who  has  made  his  seal,  is  a  question  of  fact  for  the  jury, 
and  the  judge  cannot  upon  inspection  instruct  the  jury  that  it  is 
or  is  not  a  deed  of  one  of  the  parties,  as  they  would  be  deciding 
both  the  law  and  the  fact,  and  in  this  consisted  the  error  com- 
mitted by  his  honor  in  the  court  below.  He  said  ho  should  in- 
struct the  jury  that  it  was  not  the  deed  of  the  defendant.  That 
was  deciding  both  the  law  and  the  fact  and  leaving  nothing  for  the 
jury  to  decide ;  whereas  he  should  have  told  the  jury  that  two 
persons  may  adopt  the  same  Eeai,  but  whether  it  was  the  sealed  or 
unsealed  instrument  of  the  defendant  was.  a  question  of  intention 
wliich  was  a  fact  to  be  determined  by  the  jury,  and  the  anns  lay 
on  the  plaintiff  to  prote  that  the  defendant  adopted  the  seal  or 
scroll,  ffollis  y.  Pond,  supra.  And  in  tlie  case  of  Tarborough  y. 
Monday y  supra,  the  court  held  that  the  question  whether  both  par- 
ties adopted  the  same  seal  whs  one  for  the  jury  and  not  for  the 
judge.  And  in  the  Kentucky  case,  Bonham  v.  Lewis,  supra,  which 
was  an  action  upon  a  note  signed  by  two  parties  with  only  one  seal 
opposite  the  name  of  the  first  signer,  there  was  a  demurrer  to  the 
declaration,  and  the  court  in  their  opinion  say :  **  Where  an  in- 
strument with  one  seal  and  two  or  more  signers  is  alleged  to  be 
sealed  by  all,  the  court  is  not  authorized  to  infer,  from  there  being 
but  one  seal  and  two  or  more  signers,  that  but  one  in  fact  sealed 
the  instrument ;  and  the  party  who  contends  that  it  is  not  his  seal 
muBt  reach  the  fact  by  way  of  plea,  and  as  one  seal  may  be  the  seal 
of  many  signers,  the  court  from  bare  inspection  of  the  paper  and 
declaration  cannot  decide  that  it  is  the  seal  of  one  only." 

The  judgment  of  nonsuit  must  be  set  aside  and  this  opinion  cer- 
tified to  the  Superior  Oourt  of  Buncombe  county,  that  a  ventre  de 
novo  may  be  awarded. 

Error.  Vemre  de  now. 
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I>t0d  —  «fM«  offtr^shoid  infuiwre, 

k  deed  gnnting  en  estate  to  one  for  ]ife»  Mid  on  her  deeth  to  her  children  in 
fee,  reserving  %  life  estste  to  the  grantor,  is  valid. 


A 


OBEED  case  on  reooyery  of  land  stfttod  in  opinion.    The  de- 
fendant had  judgment  below. 


\  A.  Moore f  for  plaintiffs. 
W.  D.  Fruden,  for  defendants. 

Ashe,  J.  The  sole  question  presented  by  the  caae  agreed  is 
whether  the  deed  in  question  passed  any  estate  to  the  detmdants. 
The  deed,  which  is  sent  up  as  part  of  the  record,  conveys  in  terma 
the  land  in  controversy  to  Hannah  Watson  for  life,  and  at  her 
death  to  her  three  children,  Beddick,  Florence  and  Nicey  Watson, 
in  consideration  of  '*  their  kind  attention  and  as  faithful  servants 
to  the  vendor  in  sickness  as  well  as  in  health, ''  and  for  the  further 
consideration  of  five  dollars  to  the  vendor  in  hand  paid  by  the  ven- 
dees, reserving  to  the  vendor  his  life-time  right  in  the  premises. 
The  deed  was  duly  admitted  to  probate  and  registered,  as  appears 
by  the  certificate  of  the  Probate  judge  and  register  of  deeds  for  the 
county  of  Chowan. 

It  is  contended  by  the  plaintiffs  that  the  deed  was  void  and 
passed  no  title  to  the  def endants^  because  it  conveyed  an  estate  of 
freehold  to  commence  infuturo.  In  other  words,  that  one  seised 
of  an  estate  in  fee  simple  cannot  convey  the  freehold  to  another 
and  reserve  a  life  estate  in  the  land  conveyed ;  that  the  effect  of 
this  deed  was  the  same  as  if  the  bargainer  had  simply  conveyed  the 
land  to  the  defendants  to  take  effect  and  be  enjoyed  after  his  death ; 
and  that  it  is  a  rule  of  the  common  law  that  an  estate  of  freehold 
cannot  be  created  to  commence  infuturo  except  after  an  estate  for 
years  ;  it  must  take  effect  presently  either  in  possession  or  remain- 
der, for  the  reason  that  at  common  law  no  freehold  in  lands  could 
pass  without  livery  of  seisin,  which  must  operate  immediately  or 
not  at  all.. 
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Conceding  this  to  be  the  proper  construction  of  the  deed^  '^  jet 
deeds  acting  under  the  statute  of  uses,  such  as  bargain  and  sale, 
oovenant  to  stand  seised,  or  a  conyeyance  to  uses^  or  even  a  devise, 
may  give  an  estate  of  freehold  to  commence  in  futuro  :  as  a  bar- 
gain and  sale  to  A.  and  his  heirs  from  and  after  Michaelmas  Day 
now  next  ensuing^  is  good,  and  the  use  in  the  meantime  results  to 
the  bargainer  or  his  heirs."  2  Bl.  Com.  166,  note  2,  citing  2 
Prest.  Conv.  157,  and  1  Saunders  Uses  and  Trusts,  127,  and  2  id. 

At  the  common  law  a  use  might  be  raised  by  a  deed  of  feoffment, 
but  it  was  necessary  to  make  lirery  of  seisin  to  the  feoffee.  After 
the  statute  of  Henry  VIII,  transferring  the  possession  to  the  use,  a 
new  species  of  conveyance  was  introduced  to  avoid  the  trouble  and 
inconvenience  of  going  upon  the  land  and  making  livery  of  seisin  ; 
as  for  instance,  deeds  of  bargain  and  sale  and  covenant  to  stand 
seised,  among  others.  By  these  conveyances,  uses  which  are  lim- 
ited to  arise  on  future  events  may  be  raised  without  any  transmuta- 
tion of  the  possession,  the  use  resulting  to  the  grantor  until  the 
€vent  happens,  and  then  the  statute  executes  the  use.  2  Wash. 
Real  Prop.  286. 

In  Wyman  v.  Brawth  50  Me.  139,  after  an  elaborate  and  exhaus- 
tive review  of  the  authorities  on  this  question,  in  a  case  which  in- 
volved the  construction  of  a  conveyance  like  that  in  this  case, 
where  the  conveyance  was  not  to  take  effect  during  the  life-time  of 
the  bargainer,  the  Supreme  Court  held  that  an  estate  of  freehold 
to  commence  in/uiuro  can  be  conveyed  by  a  deed  of  bargain  and 
sale  operating  under  the  statute  of  uses,  and  to  sustain  the  opinion 
of  the  court,  the  following,  among  other  authorities,  were  relied 
upon  : 

^'  By  executory  devise  and  conveyances  operating  under  the  stat- 
ute of  uses/  freehold  estates  may  be  limited  to  commence  in 
futuro.'*    1  Greenl.  Ev.,  title  1,  §  36. 

*'  Deeds  operating  under  the  statute  of  uses,  such  as  bargain  and 
sale,  covenant  to  stand  seised,  or  even  a  devise,  may  give  an  estate 
of  freehold  to  commence  m  fuiuno,''  1  Chitty  Oen  Prac.  306  ;  2 
Bl.  Com.  144,  note  6. 

'^  A  bargain  and  sale  to  the  use  of  D.,  after  the  death  of  S.»  is 
good."  Gilbert  Uses  (Sugden's  ed.),  163. 

^'  By  a  bargain  and  sale  of  covenant  to  stand  seised,  a  freehold 
may  be  created  in  futuro.**    Cornish    Uses,  44.     To  which  may 
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be  added  Rog0rB  v.  Eagle  Ins.  Cfo.,  9  Wend.  611 ;  Bell  y.  Soammon, 
16  K  H.  381 ;  41  Am.  Dec  706  ;  2  Wash.  Real  Prop.  617,  §  16 ; 
and  note  to  2  Smith  Lead.  Gas.  451 ;  and  to  the  same  effect  is  2 
Minor  Inst.,  top  page  425, 1-f. 

But  we  need  not  go  out  of  our  own  State  for  authorities.  In 
Davenport  v.  WynnSy  6  Ired.  128,  where  there  was  a  conveyance  of 
real  property  upon  the  consideration  of  lore  and  affection,  roserying^ 
a  life  estate  to  the  donor,  it  was  held  by  this  court  that  the 
conveyance  was  good ;  that  it  was  a  conveyance  to  stand  seised 
to  the  use  of  the  vendees  on  his  death.  To  the  same  effect 
is  Hodgee  v.  Spicer,  79  N.  0.  223.  And  in  Saeser  v.  Blgthe, 
1  Hay.  259,  overruling  Ward  v.  Ward,  1  Mar.  28,  a  similar  con- 
struction was  given  to  an  instrument  of  like  import.  In  the  note 
to  that  case  Judge  Battle  says  :  **  There  cannot  be  the  least  doubt 
bat  that  a  covenant  to  stand  seised  to  the  use  of  another,  after  his 
own  life,  is  good  to  pass  the  estate  intended  ;  for  the  law  raises  in 
the  grantor  an  estate  for  life  in  the  meantime  to  support  the  future 
estate.  This  has  been  decided  in  a  vast  number  of  instances. 
There  is  no  point  better  established  by  the  authorities."  And  he 
cites  in  support  of  the  position,  besides  Ooke,  a  number  of  English 
authorities. 

Janes  v.  Potier,  89  N.  0.  220,  is  another  case  where  a  deed  with 
like  reservation  for  the  life  of  the  donor  was  sustained.  It  ia 
tme  the  point  was  not  raised  in  that  case  and  not  adverted  to  in 
the  argument  before  the  court,  nor  considered  by  us,  for  the  reason, 
we  suppose,  it  was  thought  to  be  a  question  too  well  settled  to  admit 
of  controversy. 

Our  conclusion  from  the  authorities  is,  that  no  matter  which 
construction  is  placed  upon  the  deed,  whether  a  conveyance  to  com<- 
menee  in  futuro  or  a  remainder  to  take  effect  after  the  estate  for 
life  in  the  grantor,  the  deed  is  operative  as  a  good  bargain  and  sale, 
to  pass  the  legal  estate,  being  founded  upon  a  pecuniary  considera- 
tion. 

But  independently  of  the  statute  of  uses,  we  can  see  no  reason 
why  a  deed  in  this  State  may  not  have  the  effect  of  passing  a  free- 
hold estate  in  futuro.  The  reason  why  it  could  not  be  done  at 
common  law  arose  from  the  necessity  of  livery  of  seisin  ;  but  livery 
of  seisin  was  abolished  by  our  act  of  1715,  which  declared  that  all 
deeds,  acknowledged  or  proved  according  to  law  and  registered  in 
the  county  where  the  land  shall  lie,  ''shall  be  valid  and  pass  estates. 


526  NOBTH  CAROLINA, 

Norria  t.  EdwardB. 

ifi  land,  without  livery  of  Beisin,  attornment  or  other  ceremony 
whatever."    Raiiane  cesianie,  o$s9ai  $i  lex. 

The  object  of  this  statnte,  says  Ohief  Justice  Pbabsok,  in  Sogtm 
T.  Sirayhom,  65  N.  C.  279,  *'  manifestly  is  to  dispense  with  the 
ceremony  of  livery  of  seisin,  to  substitute  registration  of  the  deed 
in  lieu  l^ereof ,  and  to  allow  title  to  be  pwned  by  the  deed,  which 
before  had  accompanied  the  livery  of  seisin,  without  that  expensive 
and  inconvenient  ceremony."  And  it  has  been  decided  by  this 
court  that  no  deed  is  effectual  to  pass  the  title  to  land  without 
registration. 

We  are  of  opinion  there  can  be  no  question  but  that  the  title 
of  the  land  described  in  the  complaint  passed  to  the  bargainees  by 
the  deed  of  Beddick  Watson.  The  judgment  of  the  Superior  Court 
is  therefore  affirmed. 

No  error.  AjflrmetL 


AoRKis  V.  Bdwabob. 

(90 N.  asHU 
Ihiienee-^prMitimption  of  death --^dedaraiiofu  •»  rebuU&L 

To  rebut  evidence  of  belief  and  repatation  that  one  was  dead,  founded  on  hit 
long  absence,  the  declarations  of  his  deceased  wife  that  she  received  a  letter 
from  him  after  his  departare  are  competent.* 

EJECTMENT.     The  opinion  states  the  point     The  plaintifl 
had  judgment  below. 

Strong  it  Smedss  and  A.  M,  Lewis  dt  Son,  for  plaintiffs. 

Argo  it  Wilder,  for  defendant. 

Smith,  G.  J.  The  plaintiffs  derive  title  to  the  land  mentioned 
in  their  complaint  by  descent  from  their  father,  Joseph  Norris, 
and  the  latter  under  a  deed  from  Etheldred  Jones,  a  former  sd- 
mitted  owner,  from  whom  the  defendant  also  claims. 

Joseph  Norris,  the  ancestor,  removed  from  the  county  of  Wake, 
in  which  he  was  residing,  in  February,  1870,  leaving  his  wife  and 

^See  note,  46  Am.  Bep.  I8L 
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the  plaintifb,  then  very  youngs  the  ofFspring  of  a  preyions  marriage, 
who  ooDfltitated  his  family,  and  has  never  returned. 

To  show  his  death,  and  that  it  occurred  long  anterior  to  the 
bringing  the  suit,  besides  relying  on  the  presumption  famished  by 
his  protracted  and  continuous  absence,  the  plaintiff  Joseph  was 
examined  on  his  own  behalf,  and  testified  to  the  death  of  his  step- 
mother in  the  year  1875  or  1876,  and  to  the  general  belief  prevail- 
ing in  the  family  that  the  absent  husband  and  father  had  died. 
This  evidence,  though  objected  to  by  defendant,  was  admitted. 

A  series  of  questions  was  then  propounded  by  the  defendant  as 
to  the  wife's  receiving,  in  1873  or  1874,  a  letter  purporting  to  come, 
or  which  she  said  came,  from  her  absent  husband,  and  as  to  its 
contents,  none  of  which  designated  the  letter  as  genuine  or  in  his 
handwriting,  and  they  were  disallowed. 

The  plaintiffs  having  examined  another  witness  and  shown  a 
reputation  in  the  neighborhood  to  the  same  effect,  the  defendant 
addressed  to  the  witness  the  following  interrogatory  :  ^*  Have  you 
ever  heard  the  stepmother  of  the  plaintiffs,  the  wife  of  their  father, 
in  her  life-time,  say  that  she  had  received  a  letter  from  him  since 
he  left  P 

The  question  on  plaintiff's  objection  was  excluded,  and  to  this 
ruling  the  defendant's  eighth  exception,  which  we  propose  to  ex- 
amine, is  taken. 

Testimony  had  been  received  of  the  prevailing  belief,  in  the 
fiunily  and  from  the  last  witness,  of  a  general  reputation  in  the 
neighborhood  to  the  same  effect,  and  assuming  belief,  if  not  syn- 
onymous with  reputation,  to  be  its  necessary  incident,  the  evidence 
rejected  is  manifestly  of  the  same  kind  and  rests  upon  the  same 
principle  as  the  evidence  received.  The  declaration  offered  to  be 
shown  proceeds  from  the  lips  of  the  deceased  wife,  spoken  during 
her  life-time,  and  directly  tends  to  negative  or  weaken  the  force  of 
the  reputation  of  the  death,  since  he  must  have  been  living  at  the 
time  when  the  letter  was  written  ;  and  her  declaration,  aside  from 
what  it  contained,  was  admissible  under  the  rule  applicable  to  this 
kind  of  evidence. 

The  case  does  not  disclose  the  grounds  on  which  the  evidence 
was  refused,  and  it  may  have  been  upon  the  supposition  that  gene- 
ral reputation  alone  was  competent,  and  not  any  special  declaration 
made  even  by  a  deceased  member  of  the  family.  But  such  is  not 
the  rule.     Beputation,  at  least  in  msittors  relating  to  pedigree,  is 
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made  and  results  from  repeated  personal  utterances,  and  death  may 
be  proved  by  indiyidual  declarations  of  the  fact  when  they  come  from 
any  of  the  family  who  have  themselves  since  died  ;  and  this  when 
the  relationship  is  by  blood  or  marriage.  The  authorities  to  this 
effect  are  uniform.  1  Greenl.  Ev.,  §  103;  1  Tayl.  Ev.,  g  582;  2 
Phil.  Ev.  188;  Abb.  Tr.  Ev.  91;  1  Stark.  Ev.  604. 

In  Reed  v.  Norman,  8  C.  &  P.  65,  it  was  proposed  to  put  in 
evidence  a  letter,  bearing  the  same  date  with  the  postmark,  in  the 
handwriting  of  the  person  whose  death  was  in  controversy,  the 
daughter  testifying  that  it  was  in  answer  to  one  from  herself  to  her 
father,  written  about  two  months  previous  to  its  receipt  It  was 
admitted.  Lord  Dbnmak,  G.  J.,  remarking  that  ''the  very  act  of 
writing  this  letter  shows  that  he  must  have  been  alive.'' 

Thus  declarations  of  deceased  members  of  a  family  are  compe- 
tent, says  Nash,  J.,  ''to  prove  relationship  ;  as  to  who  was  a  par- 
ticular pierson's  grandfather,  or  whom  he  married,  how  many 
children  he  had,  or  as  to  the  time  of  the  birth  of  a  child,"  Clementi 
V.  HwUy  1  Jones  L.  400,  and  they  are  equally  so  as  to  one's  death. 

The  evidence  here  proposed  and  refused  was  not  as  to  what  was 
contained  in  the  letter  but  as  establishing  the  fact  that  the  sup- 
posed deceased  was  and  must  have  been  living  when  the  letter 
was  written,  and  in  consequent  antagonism  to  the  prevalent 
family  report  of  his  death  and  to  the  inferences  drawn  from  his 
absence. 

As  this  error  enters  into  and  invalidates  the  trial  and  entitles 
the  defendant  to  have  the  issue  submitted  to  another  juiy,  we  do 
not  examine  into  the  other  exceptions  and  pass  upon  their  suflB- 
ciency. 

There  is  error.  The  verdict  must  be  set  aside  and  a  vmiire  ie 
novo  awarded,  and  it  is  so  ordered. 

Error.  Venire  denavo. 
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(90N.C.412J 
SMvte  offt'ouds — memorcMdwn  —  dntft. 

A  diaft  for  the  pojchase-monej  of  lands,  drawn  by  an  agent  withont  dia 
dosing  his  principal's  name,  is  a  sufficient  memorandnm  under  the  statute 
of  frauds.     (Sm  naU,  p.  582.) 

ACTION  for  porchase-money  of  land.     The  opinion  shows  the 
point.    The  plaintiff  had  judgment  below. 

J.  W.  Todd,  for  plaintiff. 

Q.  F.  Neal  and  D.  0.  Ibwie,  for  defendant. 

Smith,  C.  J.  The  appellant  relies  upon  the  statute  of  frauds  as 
a  defense  to  the  action,  and  the  only  question  is,  whether  the  drafts, 
as  containing  written  evidence  of  the  defendant's  contract,  are  a 
BufBcient  compliance  with  its  requirements. 

The  statute  in  this  State  not  differing  in  this  particular  from  the 
English  act  of  29  Oharles  II,  declares  that  contracts  of  the  kind 
specified  "  shall  be  void  and  of  no  effect,  unless  such  contract  or 
some  memorandum  or  note  thereof  shall  be  put  in  writing,  and 
signed  by  the  party  ^o  be  charged  therewith,  or  by  some  other  per- 
son by  him  thereto  lawfully  authorized.     The  Code,  §  1554. 

The  entire  agreement  is  not  required  to  be  put  in  wiiting,  but 
only  the  contract  of  the  party  against  whom  its  stipulations  are  to 
be  enforced,  and  it  is  sufficient  if  there  be  a  written  memorial  of 
this,  from  which  its  terms  can  be  seen,  although  the  contract  itself 
when  made  was  verbal  only.  This  has  been  held  where  the  recitals 
were  contained  in  a  letter,  and  proof  could  be  made  without  resort 
to  parol  testimony.  MizeU  v.  Burneli,  4  Jones  L.,  249 ;  Oreetiy. 
Railroad,  77  N.  0.  95. 

Nor  IS  it  necessary  that  the  consideration  of  the  undertaking 
should  be  in  writing,  and  when  necessary  it  may  be  shown  by  evi- 
dence abnnde. 

It  is  moreover  a  compliance  with  the  statutory  demand  that  the 
contract  of  the  vendee  is  put  in  the  form  of  a  note  or  other  per- 
Boiutl  security  given  forihe  purchase-money. 

In  Miz$U  V.  Burneity  supra,  Pearson,  J.,  makes  this  exposition 
Y0L.XLVII  — 67 
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of  the  law  :  "  The  statute  provides,"  he  remarks,  *'  that  the  con- 
tract shall  be  signed  by  the  party  to  be  charged  therewith.  This 
answers  the  purpose,  which  is  to  exclude  perjury  in  an  action  to 
enforce  the  contract.  In  reference  to  the  other  party  the  statute  is 
silent,  and  there  is  consequently  nothing  to  justify  the  construction 
that  he  is  also  required  to  sign.  If  the  purchaser  of  land  ])ays  the 
price  in  cash,  taking  the  bond  for  title,  there  is  no  reason  why  h^ 
should  put  his  signature  to  the  contract  So  if  he  gives  a  note  for 
the  price,  that  is  sufficient,  although  the  note  makes  no  reference 
to  the  contract." 

The  transaction  from  its  inception  to  the  delivery  of  the  draf U 
was  exclusively  between  the  parties  to  the  action,  the  deed  was 
made  to  the  company  and  accepted  by  it,  the  drafts  were  a  means 
of  payment  by  the  defendant  of  the  price  of  the  property  conveyed, 
and  they  were  put  in  that  form  by  its  agents  for  its  benefit  and 
wi til  its  sanction. 

Is  this  a  sufficient  memorandum  of  the  defendant's  contract  to 
bind  it  within  the  meaning  of  the  statute  ?  This  is  the  only  point 
raised  on  the  appeal. 

It  does  not  admit  of  question  that  all  the  elements  of  the  de- 
fendant's contract  necessary  to  be  in  writing  are  to  be  found  in 
the  drafts,  and  the  only  difficulty  arises  out  of  their  being, 
in  the  form  of  personal  securities  of  the  persons  who  draw  and 
indorse  and  that,  upon  their  face  they  have  no  apparent  connection, 
with  the  company  for  whom  they  were  then  acting,  and  under, 
ample  authority.  This  objection  however  we  think  has  been  re- 
moved in  the  construction  put  upon  the  words  of  the  statute  by 
former  adjudications. 

In  Oliver  v.  Dix,  1  Dev.  &  Bat.  £q.  158^  Ohief  Justice  Suffik 
says:  '^  Within  the  statute,  the  signature  need  not  be  that  of  the 
principal,  nor  in  his  name,  but  that  of  the  agent  is  sufficient" 

These  words  are  adopted  as  a .  correct  expression  of  the  law  by 
Nash,  J.,  in  Washburn  v.  Wdshium,  4  Ired.  £q.  306,  and  again 
in  Phillips  v.  HooksryFhUi.  Eq.  193,  where  Battle,  J.,  in  answer 
to  the  objection  that  the  contract  was  that  of  the  agent  only  and  did 
not  bind  the  principal,  says  :  ^' We  think  otherwise.  It  is  true 
that  the  note  or  memorandum  of  the  contract  does  not  expressly 
state  that  Amos  Harvey  was  the  agent  of  the  defendant,  or  that  he 
was  acting  as  her  agent,  but  it  does  sufficiently  appear  by  implicsa? 
tion  that  he  was  so  acting,  for  he  says :    'I  do  agree  lot.  Mr». 
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Hooker  to  make  a  deed/  which  meanfl  she  shall  make  a  deed. 
This  shows  that  Harvey  was  acting  as  agent,  and  then  a  signature 
in'  his  name  satisfies  the  requirement  of  the  statute  of  frauds,  as 
was  expressly  decided  in  Oliver  v.  IHx,"  and  he  adds  :  ^^  Besides, 
it  appears  from  the  answer,  that  the  defendant  admitted  the  agency 
and  ratified  the  contract  of  sale  made  by  the  agent,  a  circumstance 
which  is  also  relied  on  in  Oliver  y.  Dtx,  as  having  a  binding  effect 
upon  the  principaL" 

The  statute  does  not  require  the  party's  own  signature  to  the 
memorandum,  in  the  words  of  a  recent  author,  but  allows  it  to  be 
signed  by  '^some  other  person  thereto  by  him  lawfully  author- 
ized.'' 

So  it  is  held  that  a  member  of  a  corporation  is  a  competent  agent 
under  this  clause  to  sign  for  the  corporation  or  a  partner  for  his 
firm.     Browne  Stat.  Frauds  (3d  ed.),  §  367. 

As  the  authority  of  the  agent  to  act  for  his  principal  may  be 
shown  aliundej  and  here  the  authority  to  do  what  was  done  is  con- 
ceded in  the  case,  so  it  is  not  necessary  that  the  name  of  the  princi- 
pal or  his  relation  to  the  transaction  shall  appear  upon  the  writing 
itself,  or  in  the  form  of  the  signature.  It  is  sufficient  that  the  act 
Avas  throughout  for  the  principal,  and  with  his  full  concurrence  to 
make  the  memorandum,  to  fulfill  the  conditions  of  the  statute  and 
impose  a  legal  obligation. 

This  proposition  rests  upon  ample  authority,  as  a  few  references 
will  show. 

In  Safibome  v.  Flagler,  9  Allen,  474,  Bigslow,  C.  J. ,  declares 
that  an  agent  may  write  his  own  name  and  thereby  bind  his  princi- 
pal, and  that  parol  evidence  is  competent  to  prove  that  he  signed 
the  memorandum  in  his  capacity  as  agent. 

''  It  is  clear,"  says  Hott,  J.,  ''  that  the  authority  of  the  agent  in 
such  a  case  need  not  be  in  writing."  Dykes  v.  Townsend,  24  N.  Y. 
57;  Browne  Stat.  Frauds  (3d  ed.),  g  370a. 

It  is  not  necessary  that  the  authority  should  be  in  writing.  Blood 
T.  Hardy,  15  Me.  61. 

The  statute  does  not  exclude  parol  evidence  that  a  written  con- 
tract for  the  sale  of  goods,  purportmg  to  be  between  the  seller  and 
buyer,  was  in  fact  made  by  the  buyer  only  as  agent  for  another. 
Wili^n  V.  ffari,  7  Taunt.  295. 

The  agent's  signature  may  be  in  his  own  name,  no  principal's 
name  or  fact  of  agency  appearing  in  the  memorandum,  and  parol 
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proof  will  be  admitted  to  show  the  agency  and  hold  the  principaL 
Browne  Stat.  Frauds  (3rd  ed.)^  §  370^. 

To  the  same  effect  are  Johnson  y.  Dodge,  17  111.  433 ;  CurtU  y. 
Blair,  26  Miss.  309 ;  Mc  Wltari&r  v.  McMahan,  10  Paige,  386  ; 
Ghamplin  y.  Parish,  11  id.  405. 

The  drafts  being  drawn  by  an  officer  of  the  defendant  and  in- 
dorsed by  another  agent  who  conducted  and  undertook  to  consum- 
mate the  negotiation,  are  admitted  to  be  in  the  exercise  of  an  agency 
and  in  legal  effect  the  act  of  the  company,  whose  operations  are 
conducted  by  agencies,  and  as  the  sum  contracted  to  be  paid  fully 
appears  therefrom,  it  is  the  same  as  if  the  instruments  were  cor- 
porate acts  in  form,  as  they  are  in  effect,  and  thus  the  statute  is 
complied  with. 

There  is  no  error,  and  judgment  will  be  here  entered  in  aflkma- 
tion  with  costs. 

No  error. 

Judgment  affirmed. 


HonBTTnRBKiMnn.— 8eeaAm.B0p.tt;ld.  S«;  ttid.nS;  16ld.  47S;30Eiic.BepL 

me. 

The  memonuidum  naed  be  lisned  onljr  hy  the  ▼endor.  CarUU  ▼.  Stc^ord,  41  Am.-  Bep. 
7«7. 

When  need  not  be  sisned  bj  the  vendor.    OruUhfteUi  ▼.  Donathon,  30  Am.  Rep.  Itt. 

A  mttmorandum  wae  written  bj  the  vendor  in  his  book,  and  ilgned  by  him,  and  by  ibo 
purchaser's  s^^ent  in  his  own  name.  Heidt  a  valid  oootract,  not  to  be  varied  by  parol. 
IFie^ierv.  Whipple^  40  Am.  Bep.  778. 

The  scent  of  the  vendor  of  real  estate  sold  at  aaotlon  cannot  bind  the  pnrdiaser  hy  a 
memorandmn  thereof  made  and  signed  by  him  for  the  vendor  akme,  after  the  sale  by  the 
auctioneer,  and  not  in  any  way  assented  to  by  the  purchaser.  Bomber  v .  gavage,  88  Am. 
Kep.728. 

That  both  parties  should  sign  the  memorandum.    SeeX  Am.  Bep.  541,  note. 

A  memorandum  of  a  verbal  contract  was  made  after  a  breach  of  the  oontraot,  bat  be- 
fore action  for  the  breach.  It  was  ante-dated  as  an  original  oontraot  of  the  date  of  the 
verbal  contract  first  made.  Hetd,  that  the  memorandum  was  suOcient  to  satisfy  the 
statute.    Bfrct  v.  Uttnroe,  28  Am.  Rep.  571. 

A  broker's  note  or  memorandum  of  sale  of  goods,  containing  the  names  of  the  vendor 
and  vendee  and  tlie  terms  of  sale,  and  delivered  to  both  parties,  makes  a  valid  contract 
of  sale  within  the  statute  of  frauds.    Neuiberry  v.  WaU,  8i  N.  T.  676. 

In  DfMtriet  of  Columbia  v.  Johnmm^  1  Maokey  p.  C),  51,  the  corporation  of  Washing- 
ton, in  December,  1887.  passed  an  ordinance  granting  authority  to  defendants  to  con- 
struct a  wharf  at  a  point  on  the  river  front  of  the  city  in  consideration  of  the  payment  oC 
an  annual  rent  of  $1,000  for  the  term  of  ten  years.  The  ordinance  was  to  take  effeet  on 
the  execution  by  the  grantees  of  a  bond  to  fulfill  the  requirements  of  the  ordinance.  The 
grantees  gave  the  bond  end  entered  into  possession.  In  1878,  the  District  of  Columbia 
brought  an  action  to  recover  the  accrued  rent.  Held,  that  the  grantees  by  entering  hito 
possession  of  the  premises  and  accepting  the  terms  of  the  ordinance  made  the  latter  the 
written  memorandum  of  the  contract,  which  was  of  itself  soflkHent  to  take  the  case  out 
of  the  statute  of  fhuids,  sithough  if  necessary  the  court  would  find  an  additional  memo, 
random  in  the  execution  of  the  bond  under  the  requirements  of  theordinanee.  Held,  oiacs 
that  the  District  of  Oohimbla  was  the  proper  party  to  bring  the  action 
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In  JdfiMfu  Y.  Barriton,  66  Ala.  MB,  it  was  bald  that "  when  a  memorandom  in  writinf  , 
imrporting  to  oontain  the  terms  of  a  oontracc  for  the  sale  of  lands,  and  signed  by  both  of 
the  parties,  is  wanting  in  the  certainty  and  deflniteness  requisite  to  a  specific  performance 
of  the  contract,  Its  defects  may  be  supplied  by  instruments  reciprocally  executed  by  the 
parties  a  few  daye  afterward,  duly  signed,  sealed  and  acknowledged  ssdseds,  but  inoper- 
ative  for  want  of  delivery;  and  if  thsy  do  not  expressly  refer  to  each  other,  iheir  oonneo- 
tlon  may  be  shown  by  parol  proof  of  the  attendant  circumstances/* 

In  Tiee  t.  Dreeman,  ao  Minn.  88B,  it  was  held  (1)  that  in  a  contract  for  the  sale  of  lands, 
Che  memorandum  in  writing  required  by  the  statute  of  frauds  must  disclose  upon  its  face 
the  subject-matter  of  the  contract,  and  the  land  must  be  so  described  that  it  may  bo 
identified. 

(S)  Its  location  and  identification  may  be  established  by  parol. 

G9  The  memorandum  may  be  constituted  of  several  writings,  as  letters  between  the 
parties,  but  their  connections  and  relations  to  each  other  must  appear  by  the  writings 
themselves,  and  cannot  be  shown  by  parol  evidenoe  of  what  the  parties  intended* 

A  writing  is  no  part  of  the  memorandum  required  by  the  statute  of  frauds,  unless  it  is 
signed  Iqr  the  party  to  be  charged,  or  made,  by  annexation  or  reference,  a  part  of  a  writ* 
ing  signed  by  him. 

The  memorandum  is  hunifllcient  if  it  is  merely  a  scintilla  of  dreumstantial  evidence 
tending  to  show  the  essentials  of  the  contract.  Upon  a  fair  construction ,  its  legal  import 
must  show  the  essentials,  including  contracting  parties.    Brown  ▼.  TF?^tppie,6B  N.  H. 


Dob,  C.  J.,  said:  When  one  document  refers  to  another,  the  latter  is,  for  the  purpose 
of  su^  reference.  Incorporated  with  the  former.  1  Starkie  Ev.  860  (p.  680  of  4th  Bng.  ed.); 
Stmont  V.  aUeU,  86  N.  H.  78, 88;  (Jhtuth  v.  Broum,  21 N.  T.  816,  880^384.  A  Ust  of  taxes 
may,  by  annexation  and  reference,  be  made  a  part  of  a  tax -collector's  warrant.  BaOsy 
V.  Aekerman,  64  N.  H.  GC7.  In  TaUman  v.  Franklin,  14  N.  Y.  664,  it  was  held  that  a 
document  was  made  a  part  of  a  memorandum  by  being  fastened  to  it  by  a  pin  before  the 
memorandum  was  signed,  a  blank  column  of  the  memorandum  being  headed  **  Terms  of 
sale,"  and  the  annexed  document  having  the  same  heading,  and  containing  terms  of  sale. 

**  In  this  case,  the  letter  written  by  the  plaintiff  to  the  defendant  is  no  part  of  the  memo- 
randum required  by  the  statute  of  frauds,  because  it  is  neither  signed  by  the  defendant, 
nor  made,  by  annexation  or  reference,  a  part  of  a  writing  signed  by  him.  2  Kent  Com. 
^11;  Benjamin  on  Sales,  M  828-S87 ;  Blackburn  on  Sale,  46-64 ;  authorities  dted  in  3f  orton 
V.  Dean,  18  Mete.  886,  and  in  Browne  on  Statute  of  Frauds,  M  846-848, 871-876;  ^Vtemourtos 
V  Bttvley,  0  H.  L.  Gas.  78;  ShtUon  v.  V%>2e,  1  DeGex  &  J.  687. 

**  if  It  was  held,  in  8.  F.  M.  Co.  ▼.  OoddUtrd,  14  How.  446,  and  in  Lemed  v.  Wanne- 
mocher,  0  Allen,  412,  that  by  a  writing  signed  by  the  plaintiff,  not  signed  by  the  defend- 
ant (the  party  to  be  chaiged),  and  not  made  a  part  of  a  memorandum  signed  by  the  de- 
fendant, the  plaintiff  may  prove  a  fact  which  the  statute  requires  to  be  proved  by  a  mem- 
orandum signed  by  the  defendant,  those  cases  are  in  conflict  with  a  mass  of  authority  too 
great  to  be  overthrown.  The  soundness  of  the  contrary  doctrine  was,  in  the  former  case, 
demonstrated  in  the  dissenting  opinion  of  two  Judges,  and  was,  in  the  latter  case,  sab- 
stanUaUy  admitted. 

*"* In  BerJcwWi  v.  ToZbot,  86  U.  S.  280, 208,  it  was  a  question  of  legal  construction,  whether 
the  written  agreement,  signed  by  the  plaintilf,  was  sufficiently  identified  and  referred  to 
by  the  defendant,  in  his  letters,  to  make  it  a  part  of  a  memorandum  signed  by  him.  It 
was  held  that  the  general  rule  is,  that  collateral  papers,  adduced  to  supply  the  defect  of 
signature  of  a  written  agreement,  should  on  their  face  sufficiently  demonstrate  their  ref- 
erence to  sueh  agreement  urithout  the  aid  of  parol  proof.  In  what  was  said  of  an  excep- 
tion in  cases  where  parol  evidence  leaves  no  ground  for  doubt,  we  do  not  concur.  Unless 
the  essential  terms  of  the  sale  can  be  ascertained  from  the  writing  itself,  or  by  reference 
in  it  to  something  else,  the  writing  is  not  a  compliance  with  the  statute ;  and  if  the  agree- 
ment be  thus  defective,  it  cannot  be  supplied  by  parol  proof,  for  that  would  at  once  intro- 
duce all  the  mIsohiefB  which  the  statute  was  intended  to  prevent.  WWiamt  v.  Morrit^ 
06  U.  8.  444, 466.  A  defective  reference  can  no  more  be  cured  by  parol  than  any  other 
defective  part  of  the  memorandum. 

"The  writing,  called  in  this  case  the  defendant's  memorandum,  is  insufficient,  becausa 
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If  It  te  signed  bj  the  defeodihBt.  end  If  it  shows  that  he  bought  lumber  of  some  ooe.  It 
does  not  show  of  whom  he  bought  it.  The  defendant's  letter  of  Inqulzy  la  lnsaflloioDt» 
because  it  does  not  show  that  he  bought  or  agreed  to  bu7  any  ClBng  of  anybody.  U  the 
neoessaiy  meroorandum  were  described  In  the  statute  (Gen.  St.,  chap.  tOI,  1 14)  as  a 
scintilla  of  proof  of  the  essentials  of  the  baigain,  and  If  the  question  were,  whether  In 
fact  the  plainUff  Is  the  person  with  whom  the  defendant  contracted,  one  question  of  lav 
would  be,  whether  the  defendant's  memorandum  and  letter  (with  or  without  other  eii- 
denoe)  are  competent  for  the  oonslderation  of  a  jury.  But  tiie  question  Is,  not  whether 
there  is  an  infinitesimal  or  other  amount  of  circumstantial  evidence  fttnn  which  a  jury 
may  find  the  fact  not  stated  in  the  writings,  but  whether  the  court  does  find,  upon  a  fair 
legal  oonstruction  of  the  writings,  that  the  fact  Isstated  In  them.  Taken  together,  wttii 
an  the  meaning  that  Is  expressed,  and  all  that  can  be  implied,  by  the  most  strained  con- 
ktruction,  In  favor  of  the  plaintiff,  the  defendant's  mem<Mrandum  and  letter  state,  that  at 
Some  time  the  defendant  agreed  to  buy  of  somebody  15,000  feet  of  clear  rock  noaple  boanis 
of  certain  dimensions,  to  be  delivered  at  the  railroad  track,  at  |S0  a  thousand;  and  that 
on  the  Slst  day  of  December,  1887,  the  defendant  inquired  of  the  plaintiff,  by  letter 
whether  he  oould  get,  for  the  defendant,  n,000  feet  of  the  best  maple  lumber,  the  coming 
winter,  saw  it  In  the  winter  or  qurlng,  and  deliver  It  at  the  depot  at  the  pialntilTs  place 
the  next  July,~  and  at  what  price  the  plaintiff  would  do  this.  We  do  not  think  the  tegal 
Import  of  this  statement  is,  ttiat  the  plaintiff  Is  the  person  with  whom  the  defendant  con- 


*'  A  memorandum  (consisting  of  one  or  more  writings)  may  be  read,  like  other  documenti. 
in  the  light  of  the  droumstanoes  In  which  It  was  written,  for  the  explanation  of  its  latent 
ambiguities,  and  the  application  of  its  terms  to  the  penKms  and  thln^  snfllelentiy  de> 
scribed  in  it.  But  this  rule  does  not  admit  parol  evidence  to  snpi^y  an  esiwintlsl  part  of 
the  contract,  the  omission  of  which  Is  patent  on  the  face  of  the  memorandum.  And  Ae 
Inequitable  operation  of  the  statute  is  not  to  be  avoided  hy  a  narrow  construction  of  the 
law,  or  a  liberal  construotion  of  the  memorandum.  Aiguments  from  inconvenience  and 
injustice  sometimes  tend  to  show  the  law-makers*  intention.  But  there  Is  reanon  to  fear, 
that  In  this  country  ss  well  as  In  Bngland  the  favor  with  which  some  statutes,  and  the 
dislike  with  which  others,  have  been  regarded  by  courts,  have  enlarged  the  distinction 
between  strict  and  loose  construction,  without  reference  to  the  legislative  intent,  and 
introduced  a  variable  siBiidara  that  exposes  the  provhMe  of  the  legMatore  to  JodUsl 
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(90  N.  a  187.) 

corporation — UMUtif  of  coutUif  to  maintain  hridQ99» 
In  absence  of  statute,  a  coimty  is  not  liable  for  an  injury  liy  a  defective  bridge.* 

ACTION  for  injuries  by  a  defective  bridge.     The  opinion  statei 
the  point.     The  plaintiff  had  judgment  below. 

Mesira.  John  O.  Bunch  and  Pace  d  Holding,  for  plaintiff. 
Mr.  W.  D.  Prud0n,  for  defendants. 


*  See  state  v.  Bd.  nf  Cftmni'r*  (80  Ind.  498),  41  Am.  Sep.  811. 
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Mebrimo.v,  J.  The  question  presented  for  our  decision  in  this 
case  is,  are  county  commissioners,  in  their  corporate  capacity,  liahle 
ioT  damages  sustained  by  a  person  passing  on  a  highway  in  their 
county,  occasioned  by  a  failure  of  the  proper  county  authorities  to 
keep  such  highway,  and  the  public  bridges  along  and  over  the  same, 
in  good  and  safe  repair  ? 

Tlie  counties  of  this  State,  like  those  of  most  of  the  States  in  tlie 
Union,  are  subdivisions  of  its  territory  embracing  the  i)eople  who 
inhabit  the  same,  created  by  the  sovereign  authority,  and  organized 
for  political  and  civil  purposes.  They  are  created  at  the  will  of  the 
sovereign  without  any  special  regard  to  the  solicitation,  consent  or 
desire  of  the  people  who  reside  in  them.  The  leading  and  princi- 
pal purpose  in  establishing  them  is,  to  effectuate  the  political  organi- 
zation and  civil  administration  of  the  State,  in  respect  to  its  general 
purposes  and  policy  which  require  local  direction,  supervision  and 
control,  such  as  matters  of  local  finance,  education,  provisions  for 
the  poor,  the  establishment  and  maintenance  of  highways  and 
bridges,  and  in  large  measure,  the  administration  of  public  justice. 
It  is  through  them,  mainly,  that  the  powers  of  government  reach 
and  operate  directly  upon  the  people,  and  the  people  direct  and 
control  the  government.  They  are  indeed  a  necessary  part  and 
parcel  of  the  subordinate  instrumentalities  employed  in  caiTying 
out  the  general  policy  of  the  State  in  the  administration  of  govern- 
ment. They  constitute  a  distinguishing  feature  in  our  free  system 
of  government.  It  is  through  them,  in  large  degree,  that  the  peo- 
ple enjoy  the  benefits  arising  from  local  self-government,  and  foster 
and  perpetuate  that  spirit  of  independence  and  love  of  liberty  that 
withers  and  dies  under  the  baneful  influence  of  centralized  systems 
of  government.  They  contribute  largely  to  the  life-principle  of 
American  liberty,  and  are,  in  a  very  large  sense,  governmental  in  their 
nature  and  their  purposes,  and  to  this  end  are  invested  with  ap- 
propriate corporate  functions.  These  functions  are  not  always  the 
same  ;  they  may  be  enlarged,  abridged  or  modified  at  the  will  of 
the  legislature,  but  generally  they  are  intended  only  to  be  essential 
aids  and  political  agencies  in  the  administration  of  the  government 
of  the  State,  and  exercise  their  powers  for  that  purposje.  They  are 
not  in  the  strict  legal  sense  municipal  corporations ;  they  ar^  some- 
times called  qu(ui  corporations,  and  this  designation  distinguishes 
them  on  the  one  hand  from  private  corporations  aggregate,  and  on 
tjio  other  from,  municipal  corporations  proper,  pu^h  a*  cities  and 
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towns,  organized  under  charters  and  special  statutes,  and  invested 
with  more  and  special  powers,  and  endowed  with  more  of  the  func- 
tions of  corporate  life.  Mills  t.  Wittiams,  11  Ired.  L.558;  CdUhoM 
Y.  Justices  of  BurJeSy  4  Jones  Eq.  323  ;  Dill.  Mun.  Corp.,  §§  9, 10 ; 
Oooley  Const.  Lim.  240. 

Such  being  the  general  purpose  of  counties  atid  county  govern- 
ment, they  are  not  ordinarily  liable  to  be  sued  civilly  for  the  man- 
ner in  which  they  exercise,  or  fail  to  exercise,  their  corporate  powers. 
They  may  be  sued  only  in  such  cases  and  for  such  causes  as  may 
be  provided  for  and  allowed  by  the  statute.  And  although  a  county 
may  have  power  to  establish  public  roads  and  bridges,  and  to  levy 
taxes  and  raise  money  to  construct  and  keep  them  in  repair,  it  is 
not  liable  to  a  party  sustaining  damage  by  reason  of  its  failure  to 
exercise  such  powers,  unless  such  liability  be  expressly  declared  by 
statute,  or  by  implication  necessarily  arising  therefrom.  These  views 
are  fully  sustained  by  the  great  weight  of  authority.  Dill.  Corp., 
§§  761,  762,  763,  785;  Whart.  Neg. ;  Cooley  Const.  lim.  247. 

In  Kinsey  v.  Magistrates  of  Jones^  8  Jones,  186,  this  court  held 
that  the  justices  of  the  peace  of  that  county  were  not  liable  to  the 
owner  of  property  for  injuries  to  it,  occasioned  by  defects  in 
public  bridges  under  their  control.  In  that  case,  the  late  Judge 
Manlt  said  :  '^  The  justices  cannot  be  held  responsible,  either  in 
criminal  prosecutions  or  civil  actions,  for  deficiencies  in  the  public 
highways  and  bridges.  They  are  charged  with  certain  duties  in 
respect  to  them,  but  when  these  are  performed  their  office  ceases, 
and  the  overseers  and  contractors  are  responsible  to  the  county  and 
to  citizens.  That  they  are  not  criminally  responsible,  except  for 
the  non-performance  of  the  specific  duties  assigned  them  by  law,  is 
decided  by  the  case  of  State  v.  Justices  of  Lenoir y  4  Hawks,  194; 
and  that  they  are  not  responsible  at  all  in  civil  actions  to  the  citizens 
of  the  country,  is  also  settled  by  authority  and  the  uniform  prac- 
tice of  the  State.*' 

This  decision  and  all  similar  decisions  rest  upon  the  ground  that 
counties  are  political  agencies  and  organizations  intended  to  aid  in 
the  general  administration  of  the  State  government,  in  respect  to 
matters  local  in  their  nature,  and  requiring  local  supervision  and 
control. 

There  can  be  no  question  that  it  is  within  the  power  of  the  legis- 
lature to  provide  and  declare  by  statute  that  the  several  counties 
shall  be  liable  for  damages  occasioned  by  their  failure  to  keep  the 


FEBBUABY  TEBM,  1884.  537 

White  v.  C^mmiflBioaers  of  diowAn. 

roads  and  bridges  in  proper  and  safe  repair,  and  in  some  States 
such  liability  has  been  created,  but  there  is  no  such  statutory  pro- 
vision in  this  State.  While  the  powers  of  the  county  governments 
have  in  some  respect  been  greatly  enlarged,  there  is  no  statute  which 
provides,  either  expressly  or  by  reasonable  implication,  that  the 
several  counties  of  the  State  shall  be  liable  civilly  for  injuries  to 
persons  or  property  occasioned  by  the  failure  of  the  proper  county 
authorities  to  keep  the  highways  and  bridges  in  proper  repair.  No 
such  provision  was  brought  to  our  attention  on  the  argument,  and 
we  have  been  unable  by  assiduous  search  to  find  any.  The  Code, 
section  2033,  makes  the  overseer  of  the  road  liable  to  a  penalty,  and 
likewise  for  such  damages  as  may  be  sustained  by  reason  of  his 
failure  to  discharge  his  duty  as  required  by  Ism-  The  county 
authorities  may  be  indicted  for  failure  to  exercise  their  powers  as 
the  statute  provides,  but  they  are  not  liable  civilly,  certainly,  in 
their  corporate  capacity. 

There  is  a  well-settled  distinction  in  respect  to  the  liability  of  a 
county  as  distinguished  from  that  of  a  city  or  town,  for  failure  to 
discharge  corporate  duties.  The  latter  are  liable  generally  when 
specific  duties  are  imposed  for  damages  occasioned  by  a  failure  to 
discharge  such  duties,  and  to  exercise  corporate  powers  conferred 
to  that  end ;  but  this  goes  upon  the  ground  that  corporate  powers 
are  granted  specially  to  the  citizens  of  the  city  or  town  at  their 
solicitation  and  for  their  special  benefit  and  advantage,  in  many 
respects.  The  corporate  powers  are  in  some  respects  larger  and 
more  specific  than  those  conferred  upon  counties;  and  they  are  con- 
ferred, not  so  much  to  aid  in  the  administration  of  the  government 
of  the  State  as  for  local  advantage  and  convenience.  Meares  v. 
Wilmington,  9  Ired.  JL  73;  Dill.  Mun.  Corp.,  §§  10  a,  753,  786. 

The  court  erred  in  holding,  upon  the  findings  of  the  jury  upon 
the  issues  submitted  and  the  facts  admitted  in  the  pleadings,  that 
the  defendants  were  liable  in  this  action  for  the  injuries  sustained 
by  the  plaintiff,  and  giving  judgment  accordingly ;  and  for  such 
error  the  judgment  must  be  reversed,  and  judgment  entered  in  this 
court  for  the  defendants.     Judgment  accordingly. 

Error.  Reversed. 
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Glabk  v.  Atkiks. 

f 

(BO  N.  a  an.) 
WQl — eanitrueUon — mMeriM. 

▲  tostatrix  owned  lailioad  and  State  bonds  on  special  deposit  in  the  CStiaens' 
'■  Bank  of  Raleigli.  She  also  had  $1,000  on  deposit  there.  She  also  owned 
stock  in  the  Merchants  and  Fturmers'  Bank  of  Charlotte,  but  none  in  the 
Citisens'  Bank.  She  bequeathed  "  bank  stock  "  in  both  said  banks,  and  in  a 
sabeequent  clanse  disposed  of  the  $1,000.  HM,  that  the  railroad  and  State 
bonds  passed  under  the  description  of  "  bank  stock." 

A  GTION  for  construction  of  a  will*   The  opinion  states  the  case. 

8.  P.  Mcrdecaiy  for  executors. 

Haywood  d  Haywood  and  OaUing  &  Wkitak&r,  contra. 

Ashe,  J.  There  is  no  error,  in  our  opinion,  in  the  construction 
given  by  his  honor  upon  the  second  item  of  the  will,  except  as  to 
the  State  and  railroad  bonds. 

The  second  item  reads  :  Bank  stock  in  Citizens'  National  Bank 
of  Baleigh  and  in  Merchants  and  Farmers'  National  Bank  of 
Charlotte,  with  the  remaining  debt  still  due  from  the  Kimberly 
estate  in  Buncombe  county,  **  I  leave  to  be  equally  divided  between 
the  children  of  my  deceased  daughter  E.  H.  Atkins,  receiving  the 
interest  only,  until  after  each  becoming  of  age." 

The  testatrix  owned  at  the  time  of  her  death  $1,000,  to  her 
credit  in  the  Citizens'  National  Bank,  and  she  owned  bonds  of  the 
North  Carolina  Bailroad  Company  of  the  face  value  of  $2,500  and 
bonds  of  the  State  of  North  Carolina  of  the  face  value  of  $300, 
which  bonds  were  in  the  Citizens'  Bank,  and  were  held  as  a  special 
deposit  by  the  testatrix.  She  also  owned  ten  shares  of  the  capital 
stock  of  the  Merchants  and  Farmers'  National  Bank,  but  she  did 
not  own  at  the  time  of  her  death,  and  never  had  owned,  any  ritares 
of  the  capital  stock  of  the  Citizens'  Bank. 

The  first  question  presented  is,  did  the  raili:oad  bonds  and  the 
North  Carolina  State  bonds  pass  to  the  children  of  E.  H.  Atkins, 
under  the  description  of  bank  stock  in  Citizens'  National  Bank  of 
Baleigh. 
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In  the  construction  of  wills^  the  intention  of  the  testator  is  always 
held  to  be  the  only  guide  in  its  interpretation.  *^  It  is  a  lex  leffum, 
a  general  rule^  a  universal  maxim,  that  in  all  cases,  the  design  and 
intent  of  the  framer,  when  it  can  be  indisputably  ascertained,  shall 
prevail ;  quod  verba  inientioni  ins&rvtre  debeni.  And  the  intention 
may  be  collected  either  from  the  particular  provision  or  the  general 
context."  Potter  Dwarris  Stats.  174,175.  To  the  same  effect  is 
Proctor  V.  Pool^  4  Dev.  370,  in  which  Chief  Justice  Rufpik  says  : 
^  No  positive  rule  can  be  laid  down  for  ascertaining  the  intention 
of  the  maker  of  a  deed  or  other  instrument,  but  his  intention  is  to 
be  collected  from  the  whole  instrument  taken  together.''  See  also 
Alexander  v.  Summey,  66  N.  0.  577,  and  Lasstier  v.  Wood,  63  id. 
360. 

In  looking  to  the  general  context  of  the  will  of  Mrs.  Swain  it  must 
be  evident  to  every  plain  mind,  unbiased  by  the  technical  rules  of 
construction,  that  it  was  her  intention  to  bequeath  by  the  second 
clause  of  her  will  the  State  and  railroad  bonds  which  she  had  on 
deposit  in  the  Citizens'  Bank,  and  that  calling  them  ''  bank  stock  " 
was  the  result  of  ignorance  or  inadvertence.  She  had  no  bank  stocky 
but  she  manifestly  intended  to  bequeath  something.  What  was  it  ? 
It  was  something  she  had  in  the  bank.  It  was  not  the  $1,000  she 
had  deposited  there,  for  she  expressly  mentions  and  disposes  of  that 
in  the  tenth  clause  of  her  will.  The  bonds  then  are  the  only  other 
things  she  had  in  the  bank,  and  the  inference  is  irresistible  that 
they  were  the  things,  which  she,  by  a  misdescription,  called 
''  bank  stock,"  intended  to  bequeath. 

In  viewing  the  will  in  all  its  parts,  it  is  evident  she  did  not  in- 
tend to  die  intestate  as  to  any  portion  of  her  estate,  and  that  she  be- 
lieved she  had  disposed  of  every  part  thereof.  For  in  the  tenth 
clause,  she  directed,  that  '^if  there  should  be  a  residue  of  the  es- 
tate not  embraced  in  this  will,  but  may  be  found  in  the  hands  of  my 
friend,  R.  H.  Battle,  attorney,  who  has  in  part  the  management  of 
my  business,  it  will  add  to  the  closing  up  of  my  earthly  affairs. 
*  *  *  I  have  some  funds  in  the  Citizens'  National  Bank,  one 
thousand  dollars  ;  after  my  burial  expenses  and  medical  bills  are 
paid,  should  there  be  a  balance  of  funds  remaining  and  every  thing 
settled,  divide  between  my  four  grandchildren." 

This  is  the  only  legacy  in  the  will  directed  to  be  divided  between 
the  four  grandchildren,  and  it  consisted  of  the  balance  of  the  resi- 
due of  her  estate,  after  the  payment  of  burial  expenses  and  medical 
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biUfl ;  and  she  restricts  the  residae  to  the  bonds  or  notes  in  the 
hands  of  B.  H.  Battle  and  the  one  thousand  dollars  deposited  in 
the  Citizens'  Bank.  It  is  evident,  when  she  made  the  residuary  be- 
quest, that  she  thought  she  had  disposed  of  the  State  and  railroad 
bonds  by  the  second  clause  of  her  will ;  and  to  hold  that  those 
bonds  fall  into  the  residue  to  be  divided  between  her  four  grand- 
children, would  be  doing  violence  to  the  intention  of  the  testa- 
trix. 

The  case  lies  so  close  to  the  shadowy  lines  of  distinction  between 
general  and  specific  legacies,  and  latent  and  patent  ambiguities, 
that  very  little  light  is  to  be  derived  from  the  application  of  the 
techniciJ  rules  of  construction.  But  we  find  the  following  author- 
ities which  serve  to  sustain  the  construction  we  have  given  : 

In  Oallini  v.  Noble,  3  Mer.  690,  where  the  testator  bequeathed 
all  his  money  in  the  Bank  of  England  to  his  daughters,  it  appeared 
that  he  never  had  money  in  the  bank,  but  was  entitled  to  some 
3  per  cent  and  5  per  cent  bank  annuities,  and  it  was  held  that 
the  annuities  passed.  It  was  compared  to  the  case  of  an  in- 
-correct  description  of  the  intended  legatee,  and  to  the  case  where 
leaseholds  have  been  held  to  pass  under  the  devise  of  lands, 
"there  being  no  other  property  to  answer  the  description.*' 
Quennett  v.  Turner,  13  Beav.  240. 

In  Door  v.  Qeary,  1  Ves.  Sen.  255,  where  a  husband  bequeathed 
to  his  wife  sev^n  hundred  pounds  East  India  stock,  having  none, 
but  there  were  seven  hundred  pounds  bank  stock  to  which  his  wife 
was  entitled  as  executrix,  which  he  afterward  transferred  in  his 
own  name,  Lord  Hardwickb  held  that  the  bank  stock  should  go 
to  the  widow  ;  the  judge  being  of  opinion  that  it  was  a  case  merely 
of  error  of  description. 

In  Penticost  v.  Ley,  2  Jac.  &  Walk.  207,  a  testator  bequeathed  one 
thousand  pounds  Long  annuities,  ^'now  standing  in  my  name 
or  in  trust  for  mo."  At  the  date  of  the  will  the  testator  had  no 
Long  annuities,  but  had  3  per  cent  reduced  annuities,  and  it  was 
held  that  that  sum  passed  by  the  bequest. 

These  cases,  like  that  of  the  bequest  of  the  ^'  white  horse  "  under 
the  description  of  a  black  horse,  were  evidently  sustiuned  upon  the 
principle  of  the  maxim  faha  demonsiratio  non  fiocet. 

We  do  not  think  there  was  any  error  in  the  directions  given  by 
his  honor  upon  the  point  which  constitutes  the  defendants'  second 
ground  of  exception.     It  would  be  manifestly  unjust,  and  could 
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not  have  been  intended  by  the  testatrix,  that  the  legatee,  Lnla  Swain, 
should  bear  any  part  of  the  expenses  of  providing  servants  tor  the 
other  legatees,  the  Atkins  children.  « 

As  to  the  third  exception,  we  are  of  opinion  his  honor's  con- 
struction of  the  second  item  of  the  will,  in  the  particular  of  that 
exception,  was  correct.  The  testatrix  leaves  the  legacies,  passing  by 
that  item,  ''to  be  equally  divided  between  the  children  of  my  de- 
ceased daughter  E.  H.  Atkins,  receiving  the  interest  only,  until 
after  each  becoming  of  age.^'  It  is  clearly  a  legacy  to  each  of  the 
children  to  be  paid  on  his  or  her  attaining  the  age  of  twenty-one 
years,  receiving  the  interest  in  the  meantime.  Who  is  to  pay  the 
legacies  when  the  legatees  arrive  at  age,  and  the  interest  accruing 
in  the  interim  ?  Of  course,  the  executors.  The  fund  remains  in 
their  hand  until  such  time  as  they  can  execute  this  clause  of  the 
will  by  paying  over  to  each  legatee  his  or  her  share  of  the  legacy, 
M  they  respectively  arrive  at  the  age  of  twenty-one  years. 

Our  conclusion  is,  that  the  judgment  of  the  Superior  Court  must 
be  affirmed,  except  as  to  the  directions  of  his  honor  with  regard  to 
the  disposition  of  the  State  and  railroad  bonds,  and  wc  think  in 
that  there  is  error.  Our  opinion  is  that  these  bonds  passed  by  the 
second  clause  of  the  will  to  the  children  of  Eleanor  H.  Atkins,  and 
that  the  judgment  must  be  reformed  in  conformity  to  this  opinion, 
and  costs  must  be  paid  out  of  the  residuary  fund,  and  to  that  end  this 
opinion  must  be  certified  to  the  Superior  Oourt  of  Wake  county. 

Judgmmi  acwrdingly. 


State  v.  Williams. 

(BOH.  C.  TM.) 
OHminal  Imo — burgle^ — 9U>r&'h(m9$, 

A  Btore-hoiifle,  in  which  a  clerk  or  servant  of  the  owner  habitnallj  sbsep^ 
•Ithoogh  to  protect  the  property,  is  a  dwelling-house  as  to  burglary.* 

/^ONVIOTION  of  burglary.     The  opinion  states  the  case. 

Atiamey-Oeneraly  for  State. 
Wilson  S  Sofiy  for  prisoner. 


*  See  Quinn  v.  People  (71  N.  Y.  661).  27  Am.  Rep  87. 
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Mekbihok,  J.  This  case  is  in  all  material  respects  like  that  of 
Stale  y.  Outlaw,  72  N.  0.  598,  and  most  be  governed  by  it 

The  store-house  and  the  goods  therein  belonged  to  McLendon. 
Hooks  was  his  clerk,  boarded  with  him  and  habitually  slept 
in  the  store-house  as  his  home,  for  the  protection  of  the  property. 
He  had  no  lease  or  estate  in  the  property,  nor  did  he  claim  any, 
not  eyen  in  the  office  or  his  bed  chamber  adjoining  it.  He  occupied 
it  as  his  employer's  clerk,  and  by  virtue  of  tliat  relation.  The 
employer  constructed  the  bed-chamber  to  be  used  by  his  clerk  ha- 
bitually, the  motive  being  the  protection  of  the  property.  The  fact 
that  the  clerk  got  less  wages  because  his  employer  boarded  him  and 
furnished  the  sleeping  apartment  in  no  sense  changed  the  relation 
of  the  parties  as  employer  and  clerk.  The  latter  occupied  the  room 
only  as  clerk,  and  there  is  no  evidence  that  he  had  or  claimed  to  have 
any  right  to  stay  there  in  any  other  capacity.  He  neither  owned 
nor  controlled  the  use  of  his  bed-chamber  or  the  office  adjoining  it 

The  property  therefore  was  properly  alleged  in  the  indictment 
to  be  in  McLendon.  Indeed  the  indictment  seems  to  have  been 
framed  in  pursuance  of  a  suggestion  made  in  the  case  above  cited. 

The  sleeping  apartment  in  the  store-house  communicated,  up  and 
down  the  stairs,  directly  and  indirectly,  through  the  office  adjoining 
it,  inside  of  the  house  with  the  store  apartments,  and  was  used  by 
the  owner  McLendon  as  a  sleeping  chamber  for  his  clerk,  and  the 
latter  so  occupied  it,  and  habitually  slept  there.  He  kept  his  trunk 
and. clothing  there  and  it  was  regarded  by  him  as  his  home.  He 
did  not  sleep  there  only  occasionally ;  he  slept  there  habitually, 
and  it  was  intended  by  his  employer  to  be  a  regular  sleeping  place. 
This  material  fact  distinguishes  this  case  from  that  of  State  v.  Jen- 
kinsy  5  Jones,  430.  In  that  case  the  late  Judge  Battle  said : 
"  The  breaking  into  a  store-house,  then,  as  such,  is  not  burglary, 
and  cannot  become  so,  unless  its  situation  makes  it  a  part  of  the 
dwelling-house  or  unless  it  is  otherwise  made  to  assume  the  character 
of  a  dwelling-hoTLse.  This  may  be  done  by  being  used  habitually 
and  usually,  by  the  owner  or  his  clerk  or  servant,  as  a  place  for 
sleeping,  but  not  by  being  used  occasionally  only  for  such  a  pur- 
pose." 

It  was  suggested  on  the  argument  that  the  clerk  slept  in  the 
house  '^for  the  purpose  of  protecting  the  property."  Orantthat 
he  did,  this  does  not  modify  or  affect  the  material  and  essential  fact 
that  he  slept  there  habituaUy  ^— that  he  had  his  trunk,  his  olotheSy 
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his  home  there,  and  that  hk  employer  and  the  owner  of  the  property 
80  intended,  proyided  and  directed,  and  therefore  the  law  extended: 
to  the  clerk,  whUe  he  slept  there,  and  to  the  house  in  which  h6> 
slept,  that  measure  of  protection  it  extends  to  all  men  while  they 
take  repose  in  their  dwelling-house  in  the  night-time. 

This  and  like  cases  are  clearly  within  the  wise  purpose  of  the 
law  creating  and  defining  the  crime  of  burglary.  The  law  treats 
the  habitations  of  men  as  sacred  and  regards  them  with  particular 
faTor  jat  all  times,  and  especially  in  the  night-time,  when  they  are 
closed  and  pien  are  presumed  to  take  quiet  repose  in  sleep.  Then 
they  haye  the  right  to  rest  securely  in  their  dwelling-houses,  free  . 
from  fear,  terror  or  danger.  It  is.  hence  made  a  great  crime  to  break 
into  and  iuTade  the  sanctity  of  ihe  < dwelling-house  for  a  felonious 
purpose,  thus  producing  terror  and  unusual  peril  to  the  inmates. 

This  dftw  embraces,  not  a  partictdar  class  of  dwelling-houses,  but' 
4iU  dweUlng-houses,  having  about  them  the  quality  of  permanency, 
in  which  men  regularly,  habituaUy  sleep  at  night,  no  matter  to 
what  other  purpose  they  mAj  be  deroted,  nor  what  the  motive- 
prompting  the  owner  of  the  hoHse.  to 'establish  it  as  a  sleeping  place  • 
for  himself,  his  family,  his  pletks,  his.  agents  or  his  servants.    Nbr 
is  a  party  confined  to  ouo^weUing^house  ;  he  may  have  two,  threb- 
or  more,  and  the  law  extends  itff  protecting  arm  to  all.    And  80> 
ho  may  have  one  dwelling-house,  and  other  houses ;  a  store-house 
for  example,  near  to  his  dwelling-house,  in  which  members  of  his 
family,  himself,  .his  clerks  and  servants,  or  some  one  or  more  of 
them  regularly  and  habitually  sleep  at  night,  and  such  houses  are' 
treated  as  part  and  parcel  of  his  dwelling-house,  and  the  law  pro- 
tects the  same  as.  part  of  it.  ^ 

Tjh^^o^mivsel  for  the  prisoner  pressed  upon  our  attention  the  case 
of  Siaie  v.  Pottt,  75  N.  0.  129.  In  that  case,  Mr.  Justice  Rodman, 
while  recognizing  the  law  as  properly  laid  down  in  the  case  of  State 
V.  Outlaw,  iupra^  draws  a  nice  and  subtle  distinction  between  the 
case  where  the  person  occupjring  the  store-house  is  its  owner  or  a 
member  of  his  family  or  his  servants,  and  the  case  where  the  per- 
son sleeps  in  it  solely  for  the  purpose  of  protecting  the  premises. 
In  the  latter  case,  he  insists  that  the  occupant  is  only  a  watchman, 
and  the  store-house  cannot  be  regarded  as  a  dwelling-house,  although 
it  had  been  occupied  regularly  as  a  sleeping  place  by  the  owner,  his 
clerk  or  some  other  person  by  his  license  for  about  four  years. 

It  is  difficult  to  see  how,  if  the  storehouse  had  become  a  dwelling- 
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hoase  in  the  eye  of  the  law,  the  sleeping  there  by  a  watchman  to* 
protect  the  premiaeB  could  change  or  destroy  that  featare.  For  if 
one  break  into  a  dwelling-house  in  the  night-time  for  a  felonious 
parposCy  though  the  owner  and  his  famQy  be  temporarily  absent, 
and  no  one  be  in  it,  it  is  burglary  ;  and  so  it  would  still  be  burg- 
lary, though  a  watchman  were  sleeping  in  it  to  protect  the  prop- 
erty. His  presence,  no  matter  for  what  purpose,  could  not  change 
the  character  of  the  house  as  a  dweUing-house. 

However  the  distinction  he  seems  to  take,  and  which  is  taken  in 
some  of  the  cases  he  cites,  seems  to  be  that  where  one  sleeps  in  a 
.house  simply  as  a  watchman  to  protect  the  property,  and  sleeping 
there  is  merely  incidental  to  the  chief  purpose  of  watching  the 
property,  then  the  house  cannot  be  treated  as  a  dwelling-house, 
and  to  break  into  it  in  the  night-time  with  a  felonious  purpose 
would  not  be  burglary ;  but  if-  sleeping  in  such  a  house  shall  be 
regular  and  habitual  in  the  ordinary  course  of  living  —  not  occa- 
sional and  merely  incidental — and  the  protection  of  the  property 
is  only  incidental,  though  intended,  then  such  a  house  would  be  a 
dwelling-house  in  which  burglary  might  be  committed. 

However  well  founded  this  nice  distinction  may  be,  it  does  not 
affect  the  case  before  us,  because  the  owner  of  the  storehouse  had 
established  the  sleeping  apartment  in  it,  and  his  clerk  slept  there 
regularly  and  habitually.  It  was  his  sleeping  place,  and  the  pro- 
tection to  the  premises  was  incidental  He  was  not  there  simply 
to  watch  and  protect.  He  was  there  to  sleep,  and  his  presence 
there  at  night  afforded  some  incidental  protection  to  the  property. 

We  have  examined  the  record  and  find  no  error  in  it.  The  judg- 
ment must  therefore  be  affirmed.    Let  this  be  certified. 

No  error.  Judgment  oflrtmtL 
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OonaHtutional  law — lootMr  of  jury  in  wvmnml  mml 
A  Jury  may  not  be  waived  in  a  criminal  case.* 

CONVICTION  of  cruelty  to  animals.     The  opinion  states  the 
Doint. 
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.  Attorney 'Omeraly  for  State. 
71  P,  Dwereux  and  J.  E,  Bledsoe,  for  defendant. 

MiBBiMOKy  J.  The  defendant  was  indicted  under  the  Oode, 
g§  2482  and  2483,  prohibiting  '*  cruelty  to  animals."  He  pleaded 
''former  conviction.''  The  case  was  called  for  trial.  It  does  not 
appear  that  the  defendant  waived  or  undertook  to  waive  liis  right 
to  a  trial  by  jniy,  but  the  case  states  that  it  was  ''  agreed  between 
the  State  and  the  defendant "  that  a  statement  of  facts  submitted 
to  the  court  were  the  facts  of  the  case.  This  statement  was  not 
submitted  in  the  shape  of  a  special  verdict,  but  it  seems  that  it  was 
intended  to  be  so  treated. 

The  court,  upon  consideration  of  the  facts  thus  submitted,  found 
the  issue  raised  by  the  plea  against  the  defendant,  gave  judgment 
for  the  State,  and  the  defendant  appealed  to  this  court. 

The  Constitution  (art.  I,  §  13)  provides  that  '*  no  person  shall 
be  convicted  of  any  crime  but  by  the  unanimous  verdict  of  a  jur^ 
of  good  and  lawful  men  in  open  court  The  legislature  may  how- 
ever provide  other  means  of  trial  for  petty  misdemeanors  with  the 
right  of  appeal." 

The  substance  of  this  provision  is  taken  from  Magna  Charta. 
For  centuries  the  right  of  trial  by  jury  in  criminal  cases  has  been 
regarded  by  the  English  people  as  one  of  their  chief  and  sure  de- 
fenses against  arbitrary  power.  The  colonists  in  this  country 
brought  that  right  to  this,  from  the  parent  country,  and  it  has  be- 
come a  part  of  the  birthright  of  every  free  man.  The  people  of 
the  American  Union,  and  especially  the  people  of  this  State,  have 
ever  since  their  existence  as  a  people  regarded  and  treated  this 
provision  in  their  organic  law  as  an  essential  feature  in  free  govern- 
ment, and  as  one  of  the  fundamental  bulwarks  of  their  civil  and 
political  liberty.  They  have  always  given  it  a  place  in  that  part  of 
the  Constitution  denominated,  because  of  its  superior  importance, 
the  Declaration  of  Bights.  They  guard  it  with  jealous  care  and 
unceasing  solicitude,  and  any  open  infraction  of  it  would  certainly 
give  rise  to  general  alarm  and  deep  discontent,  resulting  sooner  or 
later  in  the  reassertion  of  constitutional  supremacy  or  flagrant  civil 

strife. 

This  solicitude  of  the  people  is  not  unnatural,  unnecessary  or  un- 
vTorthy.  They  show  but  a  reasonable  appreciation  of  a  provision  in 
government  of  the  highest  moment  to  them.    The  just  purpose  and 
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excellence  of  trial  by  jury^  especially  in  criminal  caaeB,  are  not 
imaginary  and  whimsical,  or  the  outgrowth  of  popular  ignpr^ce 
and  persistent  clamor.  While  it  is  not  perfect  as  a  method  of  trial, 
has  its  imj>erf ections,  and  is  sometimes  perverted  and  prostituted, 
nevertheless  the  practical  experience  of  one  of  the  freest  and  most 
enlightened  nations  of  the  earth  for  centuries,  and  of  this  country 
during  all  the  time  of  its  existence,  the  sanction  of  it  by  the  wisest 
statesmen  and  jurists  in  different  ages,  as  well  as  common  sense, 
have  proved  its  inestimable  value  as  the  best  method  of  trial,  in 
criminal  cases  especially,,  and  the  necessity  for  it  as  a  constituent 
provision  in  any  system  of  free  government.  Judge  Story,,  in  his 
Commentaries  on  the  Constitution,  thus  points  out  its  great  purpose 
and  the  ends  it  subserves  :  §  1780.  *^The  great  object  of  a  trial 
by  jury  in  criminal  cases  is  to  guard  against  a  spirit  of  oppression 
and  tyranny  on  the  part  of  rulers,  and  against  a  spirit  of  violence 
and  vindictiveness  on  the  part  of  the  people.  Indeed  it  is  often 
more  important  to  guard  against  the  latter  than  the  former.  The 
sympathies  of  all  mankind  are  enlisted  against  the  revenge  and 
fury  of  a  single  despot,  and  every  attempt  will  be  made  to  screen 
his  victims.  But  how  difficult  is  it  to  escape  from  the  vengeance 
of  an  indignant  people,  roused  to  hatred  by  unfounded  calumnies, 
or  stimulated  to  cruelty  by  bitter  political  enmities,  or  unmeasured 
jealousies  !  The  appeal  for  safety  can  under  such  circumstances 
43carcely  be  made  by  innocence  in  any  other  manner  than  by  the 
severe  control  of  courts  of  justice,  and  by  the  firm  and  impartial 
verdict  of  a  jury  sworn  to  do  right,  and  guided  solely  by  legal 
evidence  and  a  sense  of  duty.  In  such  a  course  there  is  a  double 
security  against  the  prejudices  of  judges  who  may  partake  of  the 
wishes  and  opinions  of  the  government,  and  against  the  passions  of 
the  multitude  who  may  demand  this  victim  with  their  clamorous 
precipitancy.  So  long  indeed  as  this  palladium  remains  sacred  and 
inviolable,  the  liberties  of  a  free  government  cannot  wholly  fall. 
But  to  give  it  real  efficiency,  it  must  be  preserved  in  its  purity  and 
dignity,  and  not  with  a  view  to  slight  .inconveniences,  or  imaginary 
burdens,  be  put  into  the  hands  of  those  who  are  incapable  of  es- 
timating its  worth,  or  are  too  inert,  or  too  ignorant,  or  too  imbecile 
to  wield  its  potent  arm." 

It  is  scarecly  to  be  supposed  that  in  this  country  any  serious 
danger  could  arise  to  the  citizen  or  to  the  country  generally  from 
an  open  or  flagrant  violation  of  the  fundamental  right  in  question. 
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Occadonal  instances  have  occurred  in  times  of  public  danger  and 
trouble  iirlierein  the  citizen  was  deprived  of  his  right  to  a  trial  bj 
jury,  and  his  life  was  unlawfully  sacrificed,  but  such  cases  have 
been  few,  and  have  met  with  yery  general  condemnation. 

A  greater  danger  arises  from  practices  and  precedents  that  insidi^ 
ously  gain  a  foothold  and  power  in  courts  of  justice,  by  inadvertence 
and  lack  of  due  consideration.  The  great  importance  of  triid  by  jury 
is  sometimes  lost  sight  of,  even  in  courts  of  justice,  in  the  disposition 
of  petty  misdemeanors,  cases  of  no  great  moment,  and  what  are  called 
*^  plain  cases."  In  the  economy  of  time,  the  hurry  of  business,  lack  of 
attention,  hasty  consideration,  irregular  and  unwarranted  methods 
of  trial  are  adopted,  allowed,  tolerated,  and  thus  vicious  practicea 
spring  up,  creating  sources  of  danger  to  constitutional  right. 

It  is  the  province  and  the  duty  of  the  courts  to  keep  strict  watch 
over  and  protect  fundamental  rights,  in  all  matters  that  come  be- 
fore them.  Those  who  administer  the  law  should  never  foiget 
that  decided  cases  make  precedents,  precedents  oftentimes  of  little 
moment  in  themselves,  but  which,  in  their  accumulated  power 
may,  in  some  emergency,  overturn  principle  and  subvert  the  rights 
of  many  people. 

Mr.  Justice  Blackstone,  in  commenting  upon  the  great  excel- 
lence of  trial  by  jury,  thus  points  out  the  evil  to  which  we  advert : 
**  So  that  the  liberties  of  England  cannot  but  subsist  so  long  as 
this  palladium  remains  sacred  and  inviolable,  not  only  from  all 
open  attacks  (which  none  will  be  so  hardy  as  to  make),  but  also 
from  all  secret  machinations,  which  may  sap  and  undermine  it  by 
introducing  new  arbitrary  methods  of  trial  by  justices  of  the  peace, 
commissioners  of  the  revenue,  and  courts  of  conscience.  And  how- 
ever convenient  these  may  appear  at  first  (as  doubtless  all  arbitrary 
powers,  well  executed,  are  the  most  convenient),  yet  let  it  be  again 
remembered  that  delays  and  little  inconveniences  in  the  form  of 
justice  are  the  price  that  all  free  nations  must  pay  for  their  liberty 
in  more  substantial  matters ;  that  these  inroads  upon  the  sacred 
bulwark  of  the  nation  are  fundamentally  opposite  to  the  spirit  of 
our  Constitution,  and  that  though  ^begun  in  trifles,  the  precedents 
may  gradually  increaae  and  spread,  to  the  utter  disuse  of  juries,  in 
questions  of  the  most  momentous  concern." 

These  observations  are  not  made  so  much  with  reference  to  this 
particular  ease,  as  for  counteracting  what  seems  to  be  a  tendency 
in  this  State  to  ignore,  sometime  in  matter  of  moment,  trial  by 
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Juiy,  ill  cases  where,  under  the  Oonstitution  a  trial  most  he  had  m 
that  way.  The  case  of  State  t.  Stewart,  89  N.  0.  563,  was  like 
this  in  its  material  features,  except  that  in  that  case  a  trial  by 
jury  was  expressly  waived,  and  the  court  was  requested  to  find  and 
did  find  the  facts.  Oooley  Const.  Lim.  (4th  ed.)  394 ;  Oancemt 
V.  Peoph,  18  N.  Y.  128. 

There  was  not  the  remotest  purpose  in  this  case,  we  are  sure,  to 
infringe  the  right  of  trial  by  jury  in  a  criminal  action,  but  for  oon- 
yenience's  sake  and  to  save  time  (because  the  facts  were  not  dis^ 
puted),  the  facts  of  the  case  were  agreed  upon  by  the  State  and 
the  defendant,  and  submitted  to  the  judge,  instead  of  letting  a 
jury  hear  the  eyidence,  and  render  a  yerdict  upon  the  issue,  or  find 
a  special  yerdict. 

In  our  judgment,  this  was  not  only  irregular,  but  wholly  without 
the  sanction  of  law.  There  is  no  statute  that  authorises  such  pro- 
cedure, and  the  Oonstitution  forbids  it  ''  No  person  shall  be  con- 
yicted  of  any  crime  but  by  the  unanimous  yerdict  of  a  jury  of  good 
and  lawful  men  in  open  court''  No  jury  was  impaneled  to  tiy 
the  issue ;  there  was  no  yerdict  of  a  jury ;  there  was  no  conyiction. 
The  judgment  of  the  court  had  nothing  to  warrant  it,  and  there 
was  nothing  upon  which  it  could  properly  rest 

The  defendant  could  not  consent  to  a  conyiotion  by  the  court 
It  had  no  authority  to  try  the  issue  of  fact  raised  by  the  pleadings. 
The  defendant  did  not  plead  guilty  ;  he  did  not  enter  the  plea  of 
nolo  contendere,  or  submit "  ;  he  pleaded  autrefois  conviei,  and  a 
jury  must  try  the  issue  raised  by  that  plea,  i^aie  y.  Stewart, 
mtpra ;  State  y.  Meee,  2  Jones,  66 ;  1  Bish.  Or.  PL,  §  759,  and 
cases  there  cited  ;  Gancemi  y.  People,  18  N.  Y.  128. 

The  legislature  has  not  provided  a  means  for  the  trial  of  cases 
like  this,  different  from  the  ordinary  method  provided  by  law. 
*  The  court  erred  in  passing  upon  the  facts  agreed  upon  and  sub- 
mitted to  it  without  the  finding  of  a  jury,  and  for  such  error  the 
judgment  must  be  reversed  and  the  oourt  proceed  to  dispoee  of  the 
case  according  to  law. 
-  Brror. 

Judgment  remrteeL 
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NtgnilMIU  inttrwnetU  —  indortmnent  UfcT€  ptniftB. 

Qlpe  wbo  patB  bis  name  on  tlie  back  of  a  note  payable  to  tbe  order  of  anolbwy 
OB  tbe  eonditioik  tbat  be  k  only  to  be  liable  as  aeoond  indoner,  oaimoi  be 
beld  by  tbe  payee  as  Joint  maker  M  tbe  payee  sabeeqaently  indorses  It  above 
bis  name. 

ACTION  oh  a  promissory  note.     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

> 

Oaxpbbll,  J.  On  the  19th  day  of  August^  1881,  Clark  obtained 
from  a  Detroit  banking  house  the  discount,  for  his  personal  benefit^ 
of  a  promissory  note,  signed  by  himself  as  maker,  payable  to  the 
order  of  John  Greusel,  Jr.,  and  indorsed  in  the  foUowing 
order :     ''John  Greusel,  Jr.    Collins  B.  Hubbard." 

The  note  was  protested.  Oreusel  paid  it,  and  now  sues  Clark  and 
Hubbard  as  joint  makers,  putting  his  demand  on  the  ground  that 
Hubbard's  name  was  actually  signed  before  his  own  in  point  of 
time.  The  court  below  sustained  this  view  and  gaye  him  a  joint 
judgment.    Hubbard  brings  error. 
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The  evidence  was  that  Qrensel  having  refused  to  lend  Clark 
money,  but  offering  to  become  his  indorser  if  Clark  would  procure 
another  good  indorser  with  him,  the  latter  went  away  and  came 
back  with  this  note  payable  to  GreusePs  order,  signed  by  Clark  and 
indorsed  by  Hubbard.  Greusel  was  satisfied,  and  signed  his  name 
above  Hubbard's.  It  was  in  proof  also  that  Hubbard  declined  to 
sign  except  as  a  second  indorser.  The  two  names  were  required 
bybank-diseountu^ge..  »  >    i  ^  '  * 

We  do  not  think  there  is  any  foundation  for  GreusdllB  present 
suit  against  Hubbard  as  a  joint  maker.  What  rights  he  may  have 
against  him  as  a  fellow-surety  are  not  now  before  us. 

The  doctrine  on  which  the  cases  have  held  a  signer  en  the  back 
of  a  note  to  be  a  joint  maker  all  rests  on  the  same  ground  with  the 
cases  on  indorsements  generally.  The  rqle  is  substantially  uniform 
that  the  mutual  rights  of  parties  to  be  determined  in  common-law 
actions  must  be  determined  by  their  respective  positions  on  the 
paper  at  the  time  when  it  is  negotiated  and  becomes  the  property  of 
a  holder.  If  at  that  time,  a  name  appears  on  the  back,  which, 
from  its  position,  would  not  bind  the  party  signing  it  as  indorser, 
he  must  respond  in  such  other  capacity  as  it  indicates.  If  on  the 
other  hand  he  signs  m  such  a  way  as  to  make  him  an  indorser,  in 
the  commercial-law  sense,  he  is  to  be  so  treated.  In  this  State  an 
original  signing  on  the  back,  if  it  is  not  a  regular  indorsement,  be* 
comes  a  joint  making,  because  it  fits  no  other  form  of  liability^ 
Sibley  y.  Muskegon  National  Bank,  41  Mich.  19G.  As  remarked  by 
Judge  Marston  :  ''  We  hold  him  to  be  a  joint  maker  of  the  note, 
because  otherwise  he  could  not  be  chargeable  at  all." 

The  liability  attached  to  such  a  signing  is  not  the  same  every- 
where. But  it  everywhere  rests  on  the  principle  applying  to  M 
contracts,  that  when  they  become  operatiye  and  binding  as  executed 
and  delivered  obligations,  each  man  is  bound  to  the  holder  precisely 
as  he  purports  to  be  bound. 

If  Mr.  Greusel  had  himself  been  the  money  lender  and  advanced 
money  on  the  note  payable  to  his  order  with  Hubbard's  name  on  it^ 
the  case  would  have  been  within  our  previous  decisions,  because 
the  note  having  been  delivered  to  him  in  that  condition,  Hubbaid 
could  only  be  liable  as  maker,  and  must  be  so  treated.  But  by  the 
agreement  of  all  these  parties  this  note  was  inchoate  until  all  the 
parties  had  signed  it,  and  was  not  intended  to  be  negotiated  with 
any  less  number.     If  Greusel  had  signed  after  Hubbard,  the  latter 
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would  haye  been  liable  to  any  bofiajide  holder  as  maker.  Whether 
Grensel  could  haye  so  held  him^  under  the  circumstances,  we  need 
not  consider.  But  when  Greusel  deliberately  chose  to  put  Hubbard 
in  the  position  of  a  second  indorser,  he  could  not  then,  by  after- 
ward taking  up  the  note  from  a  holder,  turn  round  and  treat  him, 
in  a  suit  on  the  note  itself,  as  haying  signed  in  any  other  character. 
This  is  the  doctrine  which  seems  to  be  necessary  in  dealing  with 
negotiable  paper.  Each  party  mast  be  held  as  on  the  face  of  the  paper 
he  has  agreed  to  be  held,  and  if  there  is  any  other  obligation  aris- 
ing out  of  extrinsic  facts,  it  cannot  be  enforced  in  a  suit  on  the  note 
as  it  reads,  but  must  be  enforced  by  some  count  of  a  different  char- 
acter. Our  own  decisions  do  not  ftiyor  any  other  rule,  and  it  is  ex- 
pressly held  in  good  authorities,  among  which  may  be  mentioned 
Xey  y.  Simpson,  22  How.  341 ;  Oood  y.  Martin,  95  U.  S.  90 ;  Clapp 
t  Rice,  13  Gray,  403. 

The  judgment  as  to  Hubbard  is  erroneous  and  must  be  reyersed 
with  costs  of  both  courts. 

Judgment  revers§d. 
The  ottier  justices  conoursred. 


Fbubis  v.  Wixx>ox. 

(51  Mlob.  MIS.) 
Mhrtgoffe — deed  to  mortgagee  and  eotUraet  to  sett. 

A  morlgago^  of  land  worth  more  tluoi  the  amount  of  the  mortgage  deeded  it  to 
-the  mortgagee,  and  took  back  a  contract  of  sale  proyidingthaton  default  the 
•  mortgagee  should  hare  immediate  poBseasiouand  a  lien  on  the  erope.    Betd, 
.  ihat  the  transaction  was  a  mere  mortgage. 

EJECTMENT.     The  opinion  states  the  case.     The  plaintiff  had' 
judgment  below. 

Chrbin  A  Gobi,  for  appellant. 

WiOiam  Sadler  and  JbAn  B.  Shipman,  for  appellee. 

GooLBT,  J.     On  October  19,  1878,  defendant  was  the  owner  of  a 
parcel  of  land  containing  thirty  acres,  situate  in  the  county  of  St. 
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JoBej^.  The  kmd  was  inotunbered  by  two  mortgages,  then  oTerdae 
i&nd  owiaed  by  the  pUntilb,  amounting  to  $718.76.  On  the  day  named 
defendant  executed  to  the  plaintiffs  a  wsnaaty  deed  of  the  band^ 
and  it  appears  to  be  assumed  in  the  ene,  though  not  dinctlj 
proved,  that  the  notes  which  the  mortgages  MBmod  wwe  giiren  up 
and  cancelled.  On  receiving  the  deed  phuntiflb  executed  an4 
delivered  to  defendant  a  contract,  a  copy  of  which  is  given  in  the 
margin.  Defendant,  after  receiving  the  contract,  remained  in  pos- 
session of  the  land,  and  made  payments  on  the  contract  as  follows: 
tteO,  April  1,  1879 ;  165,  August  16,  1879 ;  $30,  August  23,  1879. 
On  October  1, 1880,  $60  was  due  on  the  contract,  and  this  not  being 
paid,  plaintiflb  on  the  nineteenth  of  the  same  month  served  on  de-, 
fendant  a  notice  to  quit  and  surrender  possession.  This  notice  being 
disregarded,  the  present  action  was  instituted. 

In  bringing  this  action  the  plaintiffs  assume  that  the  relation 
existing  between  themselves  and  the  defendant  is  that  of  vendor 
and  purchaser.  Having  become  the  owners  of  the  land  by  the  cojkr, 
Tejw^oe  of  the  defendant,  they  have  made  with  him,  as  they  might 
have  done  with  any  other  person,  a. contract  to  sell  aaid  e<aiyef:'tD 
him  the  land  for  a  sum  named  as  the  purchase-price,  upon  condi- 
tion that  he  pay  the  purchase-price  at  times  specified.  Meantime, 
until  default,  they  have  allowed  him  to  remain  in  possession.  De- 
fault has  occurred,  and  thereby  the  rights,  of  defendant  under  the 
contract  have  come  to  ah  end,  and  plaintiffs,  as  owners  of  the  land, 
have  become  entitled  to  possession.  This  was  the  view  taken  of 
the  case  by  the  Circuit  judge  who  gave  judgment  for  the  plaint- 
ifls. 

.  The  defendant  contends  that  this  view  is  altogether  erroneous., 
Having  been  mortgagor  to  the  plaintiffs  at  the  time  the  deed  was 
given,  he  insists  that  his  relation  to  the  land  was  not  changed  by 
the  transaction  which  then  took  place ;  that  he  did  not  cease  to  be 
debtor  nor  the  plaintiffs  to  be  creditors ;  that  he  simply  changed, 
at  the  request  of  plaintiffs,  the  form  but  not  the  nature,  of  the 
security  ;  that  the  conveyance,  though  absolute  in  form,  was  a  con- 
veyance by  way  of  security  and  therefore  necessarily  a  mortgage ; 
that  the  contract  purporting  to  be  a  contract  of  purchase  was  merely 
a  defeasance  of  the  contemporaneous  deed;  and  that  he,  being  mort- 
gagor still,  as  he  was  before,  is  entitled  to  all  the  rights  of  a  mort> 
gagor,  among  which  is  the  right  to.  possession  of  the  land  until 
foroclosure.  Bakery,  Pierson,  5  Mich.  456;  Caruthersy,  Humphrey ^ 
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12  id.  270.     This  right  cIeui  never  be  forfeited  by  failure  to  makei 
payments  as  stipulated.     Batty  y.  Sfioekyb  Mich.  231. 

The  cohtroTeray  thns  stated  is:  not  one  which  necessarily  must  be. 
determined  upon  the  face  of  the  ]>apers ;  if  it  was,  the  plaintiflsf 
would  unquestionably  be  entitled  to  retain  their  judgment.  By  the 
oomtract  the  defendant  appears  to  be  purchaser,  not  mortgagor;  and 
tiie  sarrender  or  canoelment  of  the  notes  would  indicate  payment 
and  the  determination  of  the  relation  of  debtor  and  creditor.  But 
these  facts  are  not  conclusive.  All  contracts  are  to  be  read  in 
the  light  of  the  surrounding  circumstances  which  are  sometimes 
quite  as  significant  as  the  words  themselves,  and  we  interpret  the 
words  by  placing  ourselves  as  nearly  as  possible  in  the  position  oc- 
cupied by  the  parties  when  they  made  use  of  them  to  evidence 
their  intent. 

Looking  then  at  the  position  of  the  parties  when  these  papers 
were  executed/ we  find  the  defendant  debtor  and  mortgagor  to  the 
plaintifFs  for  a  certain  sum  of  money.  He  deeded  them  the  land^ 
and  they  surrender  to  him  the  evidence  of  his  indebtedness.  But 
thej  immediately  give  him  a  writing  promising  to  reconvey  to  him 
the  same  land,  provided  he  shall  pay  to  them  a  sum  of  money  which 
corresponds  exactly  to  the  sum  before  owing.  Meantime^  until  de- 
fault in  payment,  they  leave  him  in  possession  and  enjoyment  of 
the  land  as  before.  These  are  the  facts  which  we  are  to  have  in 
mind  when  seeking  the  intent  of  these  papers.  But  there  is  a 
further  and  very  pregnant  fact  which  is  shown  by  the  evidence  of 
the  defendant;  the  land,  when  conveyed  to  the  plaintiffs,  was  worth 
several  hundred  dollars  more  than  the  sum  due  upon  the  mortgages.* 
It  is  qaite  improbable  that  the  defendant  understood  he  was  paying 
his  debt  by  making  an  absolute  surrender  of  property  considerably 
exceeding  in  value  its  amount.  But  what  is  still  more  significant 
IS  that  the  plaintiffs,  in  the  contract  which  they  gave,  have  caused 
«  provision  to  be  inserted  giving  them  a  lien  on  such  crops  as  de* 
fondants  may  raise  upon  the  land,  and  contemplating  a  continuance 
of  defendant's  liability  to  them  as  a  debtor  even  though  the  contract 
ahonld  be  forfeited. 

If  upon  the  face  of  the  ]paper8  examined  in  the  light  of  sur- 
rounding facts,  there  were  any  doubt  of  the  intent,  the  law^ 
taking  notice  of  the  advantage  the  creditor  must  always  have 
over  his  debtor  whose  property  he  holds  in  mortgage,  would  give 
the  debtor  the  benefit  of  tbe  doubt,  and  hold  his  equity  of  re- 
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demption  to  be  still  existing.  OdeU  v.  MorUrass,  68  N.  Y.  .499.) 
Trucks  T.  Lindsey,  18  Iowa,  504;  Monigamerf  y»  Sped,  55  Gal.. 
352.  But  there  is  no  snch  doubt  in  this  case.  It  is  entirely  clear 
that  the  plaintiffs  have  simply  giyen  np  certain  papers  which  se- 
cared  debts,  and  have  taken  a  new  paper  for  the  payment  of  the 
same  amount,  and  in  the  last  paper,  as  much  as  in  the  first,  they 
are  creditors  of  defendant,  holding  securities  from  him  and  his 
absolute  promise  to  pay  what  is  owing  them.  Peterson  y.  Clark,  15 
Johns.  205;  Odetty.  Montroas,  68  N.  Y.  899;  Pardee  v.  Treai,  82  id.. 
385;  Oolwea  y.  Woods,  3  Watts,  188;  27  Am.  Pec.  345;  Bmiembauffi 
y.  Ludwick,  31  Penn.  St.  131 ;  McLaughlin  y.  Shepherd,  32  Me. 
143  ;  Taylor  y.  Weld,  5  Mass.  109 ;  Nugeni  y.  RHey,  1  Meto.  117; 
35 Am.  Dec.355;  Orasseny.  Sfooveland,22 Ind.  427;  Sieely.  Black,, 
3  Jones  (N.  C.)  Bq.  427;  MarshaU  v.  Siewart,  17  Ohio,  357  x 
Davis  y.  Hemenway,  27  Vt  589 ;  Graham  y,  SUwetts,  34  id.  166  ; 
Caruihers  y.  Hunt,  18  Iowa,  576 ;  /^ti  y.  Memohirier^  49  id*. 
487  ;  Howe  y.  Carpenter,  49  Wis.  697 ;  Clark  y.  Finlon,  90  111.  245. 

But  it  is  said  that  the  decisions  of  this  court  recognize  the  nght! 
( f  the  grantee  by  absolute  deed  to  poss^a^ion  of  the  land  eyeu  whea> 
t  !ic  deed  is  giyen  by  way  of  security.  There  is  certainly  a  dictum^ 
{:)  that  effect  in  Wetherbee  y,  Gr^en,  ^2  Mich,  311,  321,  and  decia*^. 
ions  in  Benneit  y,  Robinson,  27  id.  26,  and  Jeffery  y.  Hursh,  4^ 
id.  563.  But  those  were  cases  in  which  the  party  claiming  against 
the  deed  was  entitled  to  the  rights  of  a  piortgagor  in  equity  only. 
In  none  of  them  had  the  mortgagee  giyen  any  writing  in  the  na^ 
ture  of  a  defeasance,  and  in  none  could  the  debtor's  right  be  shown 
except  by  proying  an  oral  understanding.  Nothing  of  the  sort  is. 
iiecessary  here,  nor  is  any  oral  understanding  relied  upon.  The 
papers  show  that  the  relation  of  mortgagor  and  mortgagee  con^ 
tinues,  and  the  contract  of  sale  is  nothing  but  a  defeasance,  and. 
the  mortgagor  is  in  possession  under  the  permission  giyen  by  it.. 
It  is  of  no  moment  that  the  conyeyance  and  defeasance  are  in  two 
instruments,  instead  of  being  incorporated  in  one  as  is  customary  ; 
the  old  method  was  always  to  haye  two,  and  it  is  just  as  admissible 
now  as  it  eyer  was. 

Thie  judgment  must  be  reyersed  with  cDsts  and  a  new  trial 
ordered. 

Judgment  reversed. 

The  other  justices  concurred. 
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Bardin  ▼.  Triuite^s  of  the  Second  Bitptiiit  Church  of  City  of  Detroit. 
HaADIK  Y.  TbUSTBBB  07  THB  SbOOND   BaPTIST  OHUBOH  07  GiTT 

07  Dbtboit. 

(UMloh.  187.) 
Bdiffioui  9ooUty — eoopnMon  from  thwrdL 

No  aetfon  lies  against  the  trustees  of  a  religious  society  for  expulsion  from 

the  church  organisation  connected  with  it. 

CASK     The  opinion  statoB  the  foots.     The  defendant  had  judg* 
ment  below. 

SylmtUr  Lam$d^  for  appellant. 
Wilkinmm,  Post  A  Wilkinson,  for  appellee. 

■ 

CooLiSYy  J.  The  preliminary  objection  to  the  maintenaaoe  of 
this  action  is  so  unmistakably  fatal  that  there  can  be  no  occasion 
or  excuse  for  considering  any  other. 

The  plaintiff,  who,  previous  to  February  2,  1881,  was  a  member 
in  good  standing  of  the  Second  Baptist  Ohuroh  of  Detroit,  brings 
suit  against  the  defendant  to  recover  damages  for  having  been  on 
that  day^  unwarrantably  and  without  trial  upon  charges,  expelled 
from  membership.  The  suit  is  against  the  corporate  body  known 
in  law  as  ''  The  Trustees  of  the  Second  Baptist  Church  of  Detroit, '' 
and  which  was  organized  by  voluntary  association  under  authority 
conferred  by  the  Bevised  Statutes  of  1838.  The  provision  con^ 
tained  in  that  Code  is  substautially  the  same  which  has  always  ex^ 
isted  in  this  State,  and  which  is  simple  and  easily  understood. 
Persons  desirous  of  forming  themselves  into  a  religious  society  sign 
articles  of  association  for  the  purpose,  agree  upon  a  name,  elect 
trustees  and  put  their  articles  on  record  when  duly  perfected. 
They  thereby  become  a  corporation  by  the  name  agreed  upon,and  may 
take,  hold  and  convey  property,  and  exercise  the  ordinary  functions 
of  corporate  bodies.  The  associates  are  not  necessarily  professors 
of  any  particular  belief  or  faith,  or  members  of  any  church  ;  and 
corporate  succession  is  kept  up  by  conferring  the  privileges  of  cor- 
porators on  all  who  regularly  attend  worship  in  the  society  and  cion^ 
tribute  to  its  support.     And  the  trustees  who  are  to  manage  the 
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tempond  afiain  of  the  corporation  may  or  may  not  be  choioh 
membeiis. .  ,  ^^ 

Connected  with  the  corporation  the  statute  contemplates  that 
there  will  be  a  church,  thoagh  possibly  this  may  not  be  essentiaL 
In  this  case  there  is  one.  The  church  has  its  members  who  are 
supposed  to  hold  certain  beliefs  and  subscribe  some  covenant  with 
each  other  if  such  is' the  usage  of  the  denomination  to  which  the 
^hurch  is  att^hed.  The  church  is  not  incorporated,  and  has  noth- 
ing whatever  to  do  with  the  temporalities.  It  does  not  control  the 
property  or  the  trustees  ;  it  can  receive  nobody  into  the  society  and 
can  expel  nobody  from.  it.  On. the  other  hand  the  corporation  has 
nothing  to  do  with  the*church  except  as  it  provides  for  the  church 
wants.  It  cannot  alter  the  church  faith  or  covenant,  it  cannot 
receive  members,  it  cannot  expel  members,  it  cannot  prevent  the 
church  receiving  or  expelling  whomsoever  that  body  shall  see  fit  to 
receive  or  expel.  This  concise  statement  is  amply  sufficient  to 
show  that  this  suit  has  no  foundation.  The  corporation  is  sued 
for «' tort  whiish  it  neither  committed  nor  had  the  power  to  pre- 
Teht,  and  which  has  occurred  in  a  proceeding  where  the  interfer- 
ence of  the  corporation  would  have  been  an  impertinence. 
'  But  it  is  said  that  the  church  is  an  integral  part  of  the  corpora- 
tion ;  or  rather  that  it  is  the  corporation  in  its  spiritual  capacity. 
Its  being  an  integral  part  of  the  corporation  proves  nothing.  Coun- 
ties', towns  and  school  districts  are  integral  parts  of  the  State,  but 
the  State  is  not  for  that  reason  liable  for  their  torts.  And  as  to 
spiritual  capacity,  the  corporation  has  none  ;  it  is  given  capacity 
in  respect  to  temporalities  only.  If  the  corporation  had  assumed  to 
expel  this  plaintiff  from  the  church  she  might  treat  its  action  with 
contempt.  But  as  she  makes  no  complaint  of  wrongful  corporate 
action  we  must  assume  that  the  corporation  has  never  invaded  her 
rights.    If  the  church  has  done  so  the  church  alone  is  culprit. 

The  distinction  between  church  and  corporation  in  these  cases 
is  sufficiently  explained  in  the  following  authorities:  BapHd 
Church  V.  WithereU,  3  Paige,  296 ;  24  Am.  Dec.  223 ;  Lawyer  v. 
Cipverty,  7  Paige,  281  ;  Rob&rfson  v.  BuUians,  11  N.  Y.  243 ; 
Bettpoti  V.  Tookir,  29  Barb.  256,  and  21  N.  Y.  267 ;  Burrel  v. 
Associate  Reformed  Church,  44  Barb.  282;  Miller  v.  OaNe,  8 
Denio,  492 ;  Fsrraria  v.  VasconceUos,  31  IlL  25 ;  Oalkitis  v. 
Cheney,  92  id.  463  ;  Keyser  v.  Stafutfer,  6  Ohio,  363  ;  J^annon  v. 
FroiUf  3  B.  Monr.  253 ;  Oerman,  eic.,  Cong,  v.  Pre»sler,  17  La.  Ann. 
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127  ;  (THara  v.  Stack,  90  Penn,  St.  477 ;  Sohier  t.  Trinity  Church, 
109  Mass.  1 ;  WalrtUh  t.  Campbell,  28  Mich.  111.     See  also  Haie 
y.  Everett,  53  N.  H.  9 ;  s.  0.,  16  Am.  Bep.  82. 
The  judgment  most  be  afBnned  with  costs. 

JudgmmU  affirmed. 
The  other  justices  concnned. 


PSOPLB  T.  WbITHOFF. 

(U  ICleh.  SQBJ 

SkiiwU — gaming  — ponU, 

Pools  on  bofse-noes  or  bsseball  games,  are  "games"  wUUn  flio  stainto 

against  gaming.    (See  note,  p.  066.) 

CONVICTION  of  keeping  a  gaming-room.     The  opinion  states 
the  case. 

John  Atkinson  and  Maytury,  Oonely  dt  Lucking,  for  respondent 
appellant. 

Jacob  J.  Van  Riper,  attorney-general,  Jamee  Caplis,  prose- 
cuting attorney,  and  Fred.  A.  Baker,  for  people. 

CooLBY,  J.  The  defendant  has  been  convicted  in  the  Becord- 
ex^B  Oonrt  of  the  city  of  Detroit  on  an  information  which  charges 
him  and  one  Henry  Price  with  an  offense  which  in  general  lan- 
guage is  sufficiently  described  as  the  unlawful  keeping  and  main- 
taining of  a  gaming-room  contrary  to  the  proyisions  of  the  statute. 

The  information  contains  seven  counts.  The  first  count  charges 
that  Price,  Weithoff  and  one  Davis  on  May  15,  1883,  at  the  city  of 
Detroit,  unlawfully,  for  hire,  gain  and  reward,  did  keep  and  main- 
tain a  gaming-room  against  the  form  of  the  statute,  etc. 

The  second  count,  with  proper  allegation  of  time  and  place* 
charges  that  they  did  unlawfully,  for  hire,  gain  and  reward,  keep 
and  mi^^*^^^^^^  a  gaming-room>  and  in  the  said  gaming-room,  for 
hire,  gain  and  reward,  unlawfully  did  suffer  and  permit  divers  idle 
and  evil-disposed  persons  to  come  together  for  the  purpose  of  gam- 
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ing,  and  to  be  and  remain  there  engaged  in  gaining  for  diyeFS  large 
and  exoesBive  sums  of  money. 

The  third  count  charges  that  unlawfully,  for  hire,  gain  and  re- 
ward, they  did  keep  and  maintain  a  gaming-room,  and  in  the  said 
giamingHroom,  for  hire,  gain  and  rewwrd,  unlawf uUy  did  suffer  and 
permit  divers  idle  and  evil-disposed  persons  to  eome  together  for 
the  purpose  of  gaming  by  betting  divers  large  and  excessive  sums 
of  money  on  the  result  of  divers  games  of  base-ball  and  divers 
horse-races,  and  in  the  said  gaming-room  unlawfully  did  permit 
and  suffer  the  said  idle  and  evil-disposed  persons  to  be  and  remain 
engaged  in  gaming  by  betting  divers  large  sums  of  money  on  the 
result  of  divers  games  of  base-ball  and  divers  horse-races. 

The  fourth  count  charges  that  they  unlawfully,  for  hire,  gain 
and  reward,  did  keep  and  maintain  a  gaming-room  known  as 
**  Harry  Price  &  Co.'s  Turf  Exchange,"  and  in  the  said  gaming- 
room  did  carry  on  and  conduct  a  business  commonly  known  as 
**  pool-selling,"  and  in  the  said  gaming-room  did  sell  pools  on  horse- 
races, commonly  known  as  ''auction  pools,"  and  also  pools  on 
games  of  base-ball  played  by  the  clubs  belonging  to  the  '^  National 
League,"  so  called,  which  last-named  pools  are  commonly  known  as 
''  combination  pools,"  and  did  also,  in  said  gaming-room,  sell  poob 
on  horse-races,  commonly  known  as  '*  combination  pools,"  and  also 
certain  other  pools  on  horse-races,  commonly  known  as  ''Ptaris 
Mutuals," — all  of  said  pools  being  a  combination  of  bets  or  wagers 
upon  the  result  of  horse-races,  or  of  games  of  base-balL 

The  fifth  count  charges,  that  for  hire,  gain  and  reward,  they  did 
keep  and  maintain  a  gaming-room,  and  in  the  said  gaming-room 
did  carry  on  the  business  of  pool-selling,  and  did  sell  pools  on  hone- 
races,  commonly  known  as  ''  auction  pools,''  and  which  said  pools 
were  sold  and  conducted  in  manner  following :  A  horse-raoe  being 
about  to  take  place  in  some  part  of  the  United  States,  the  person 
conducting  the  business  of  pool-selling  would  give  the  names  of 
the  horses  which  were  to  participate  in  the  race,  and  an  auctioneer 
would  ask  what  was  offered  for  first  choice,  and  the  first  choice 
would  be  sold  to  the. highest  bidder  and  the  person  being  the  high- 
est bidder  would  select  his  horse.  Second  choice  would  be  sold  in 
the  same  way  ;  also  third  choice  if  there  were  any  bidder  for  it ; 
and  all  other  horses  in  the  race  would  be  sold  together  as  the  field 
for  one  bid.  The  different  purchasers  would  pay  their  money  to 
the  i)erson  carrying  on  the  business,  and  would  receive  checks  in 
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tetum,  on  which  would  be  marked  the  amount  of  the  bid  and  the 
porohase  made  by  him,  and  the  total  amount  in  the  pool.  Upon 
the  result  of  the  race  being  announced,  all  the  money  in  the  pool 
would  be  deliTered  to  the  person  who  had  named  or  purchased  the 
successful  horse,  less  a  commission  of  five  per  cent,  which  would 
be  retained  by  the  person  or  persons  selling  the  pools.  And  on, 
etc.,  the  persons  named  did  seU  a  large  number  of  auction  pools 
upon  horse-races  which  took  place  during  that  time  in  different 
parts  of  the  United  States. 

:  The  sixth  count  charges  that  they  did  unlawfully,  for  hire,  gain 
and  reward,  keep  and  maintain  a  gaming-room,  and  in  said  gam- 
ing-room  did  sell  pools  upon  games  of  base-ball  being  played  by 
the  clubs  belonging  to  the  National  League,  so  called  ;  said  pools 
being  commonly  known  as  ^'  combination  pools,"  and  which  said 
business  of  pool-selling  was  conducted  in  the  manner  following  r' 
There  are  eight  base-ball  clubs  in  the  League,  so  called,  who  usually 
play  on  the  same  day  in  different  parts  of  the  country.  In  the- 
said  gaming-room  was  a  blackboard  headed  ^'  combination  of  four 
dubs,"  with  sixteen  lines  ruled  off  underneath.  On  each  of  said' 
lines  are  written  the  names  of  said  clubs  in  the  different  combina- 
tions, on  which,  immediately  to  the  left  of  the  names  so  written,  are 
placed  numbers,  ranging  from  nine  to  twenty-four,  both  inclusive. 
Only  four  clubs  can  win.  A  person  wishing  to  bet  on  a  combina- 
tion selects  it  by  its  number,  for  which  he  pays  fifty  cents,  and  re- 
ceives in  return  a  ticket  or  check  bearing  the  name  of  the  pro- 
prietor, and  a  number  corresponding  to  the  combination  selected 
by  him.  As  many  persons  as  choose  can  bet  on  any  particular 
combination,  and  purchase  any  number  of  tickets,  all  the  money 
thus  put  in  constituting  a  pool.  The  persons  who  bet  on  the  four 
winning  clubs,  constituting  one  combination,  are  entitled  to  the 
pool  less  five  per  cent  commission ;  the  remainder  to  be  divided 
4imong  the  persons  who  purchased  the  winning  combination,  ac- 
cording to  the  number  of  their  checks.  And  the  persons  named ' 
4old  a  large  number  of  said  combination  pools. 

The  seventh  count  charges  the  unlawful  keeping  of  a  gaming- 
house for  betting  money  and  laying  wagers  in  the  form  and  manner 
•commonly  known  as  pool-selling,  and  need  not  be  further  de- 
.scribed. 

.  On  the  trial  it  was  admitted  on  the  part  of  the  defendant  that 
lie  was,  at  the  time  specified  in  the  information,  with  the  other 
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persons  iiamed  keeping  a  room  in  the  city  of  Detroit  for  the  sale  of 
pools  uppn  horse-raoes  and  games  of  base-ball,  as  described  in  the 
information ;  bat  it  was  denied  that  the  room  so  kept  and  used 
.was  a  gaming-room  within  thQ  meaning  of  the  statute  for  the  pun- 
ishment of  that  offense.  The  recorder  however  charged  the  jury 
that  the  selling  of  pools  was  a  game,  and  the  keeping  of  a  room  for 
that  purpose  was  the  keeping  of  a  gaming-room,  and  the  defendant 
was  convicted.  The  case  comes  before  us  on  exceptions  before 
sentence. 

,  The  statute  under  which  the  information  is  filed  is  section  15  of 
chapter  43  of  the  Revised  Statutes  of  1846,  as  amended  in  1877. 
It  reads  as  follows  : 

;  '^  Any  person  who  shall  for  hire,  gain,  or  reward  keep  or  maintain 
a  gaming-room,  or  a  gaming-table,  or  any  game  of  skill  or  chance, 
or  partly  of  skill  and  partly  of  chance,  used  for  gaming,  or  who 
shall  knowingly  suffer  a  gaming-room,  or  gaming-table,  or  any  such 
game  to  be  kept,  maintained  or  played  on  any  premises  occupied  or 
controlled  by  him,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  oonviction  thereof,  be  punished  by  fine  not  exceeding  fiye 
hundred  dollars,  or  imprisonment  not  exceeding  six  months,  or 
both,  in  the  discretion  of  the  court ;  and  any  person  aiding,  afisist- 
ing,  or  abetting  in  the  keeping  or  maintaining  of  any  such  gaming- 
room^  gaming-table,  or  game  shall  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  be  punished  by  fine  not 
exceeding  five  hundred  dollars,  or  imprisonment  not  exceeding- 
three  months,  or  both,  in  the  discretion  of  the  court.''  Public 
Acts  1877,  p.  168. 

As  the  defendant  does  not  contest  the  facts,  but  admits  that  he 
with  others  was  actually  engaged  in  the  keeping  of  a  room  where 
pools  were  sold  according  to  the  various  methods  described, 
and  was  doing  this  for  gain  and  reward,  the  sole  question  which  the 
record  presents  is  whether  the  use  of  the  room  for  this  purpose 
makes  it  a  gaming-room  within  the  meaning  of  the  statute.  If  it 
does,  the  defendant  is  properly  convicted ;  but  if  not,  he  is  entitled 
to  a  discharge. 

The  defense  contend  that  a  room  in  which  pools  are  sdd  is  not 
for  that  reason  a  gaming-room.  Gaming,  it  is  said,  implies  games ; 
to  game  is  to  play  at  any  sport  or  diversion ;  to  play  for  a  stake  or 
prize ;  to  use  cards,  dice,  billiards  or  $ny  other  instraments  accord- 
ing to  certain  rules  with  a  view  to  win  .money  or:  any  other  thing 
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waged  upon  the  issue  of  the  contest ;  to  practice  playing  for  money 
or  any  other  stake ;  to  gamble.  Playing  at  games  may  hare  an  en- 
tirely innocent  sense,  or  it  may  import  what  is  looked  upon  as  im- 
moral. The  language  of  the  statute  is  broad  enough  to  include  all 
gaming-rooms  kept  for  hire ;  but  this  could  never  have  been  in- 
tended, for  many  games  are  lawful.  A  reasonable  conclusion  is  that 
only  the  gaming-room  is  intended  in  which  unlawful  games  are 
carried  on.  Games  become  unlawful  by  being  prohibited  by  statute ; 
and  it  becomes  necessary  therefore  to  a  conviction,  that  it  should 
appear  —  first,  that  the  room  was  kept  or  maintained  for  the  pur* 
pose  of  games  ;  and  second,  that  the  games  for  which  it  was  kept 
or  maintained  haye  been  made  unlawful. 

But  pool-selling,  it  is  further  said,  is  no  game.  To  buy  the 
tickets  may  be  in  the  nature  of  a  bet  or  wager,  but  betting  alone 
cannot  be  held  to  constitute  gaming  unless  all  distinctions  are  con- 
founded. It  is  necessary  not  only  that  there  be  betting  upon  the 
determination  of  the  event,  but  the  course  of  action  to  bring  about 
«uch  event  must  have  originated  and  commenced  with  a  view  to 
determine  the  bet.  Lynall  v.  Longbothom,  2  Wils.  36 ;  Staie  v. 
Smithf  Meigs,  99;  33  Am.  Dec.  132.  There  is  nothing  of  the  sort  in 
pool  selling  ;  the  persons  concerned  in  bringing  about  the  event  — 
the  men  who  play  ball  and  who  race  horses  -  are  strangers  to  it, 
and  they  do  not  play  or  race  with  a  view  to  the  stakes  which  may 
be  ventured  upon  the  result 

These  are  the  positions  taken  on  the  part  of  the  defense,  and 
which  the  prosecution  contest.  The  issue  turns  upon  the  meaning 
of  the  word  '^  gaming-room "  as  used  in  the  statute.  Upon  this 
issue  the  previous  legislation  of  the  State  ought  to  cast  some  light, 
and  some  notice  of  it  wiU  therefore  not  be  out  of  place. 

[Omitting  this.] 

It  cannot  be  said,  in  the  light  of  this  review,  that  in  the  legisla- 
tion of  this  State  any  sharp  distinction  has  at  any  time  been  drawn 
between  betting  and  gaming.  On  the  contrary  they  seem  to  have 
been  considered  and  treated  at  all  times  as  varieties  of  the  same 
mischief,  whose  characteristics  were  so  nearly  identical  that  it  was 
not  alwajTS  important  to  distinguish  them  in  providing  for  their 
punishment.  Nevertheless  both  have  commonly  been  mentioned, 
and  the  context  has  in  most  cases  implied  a  distinction.  Moreover 
in  providing  for  the  punishment  of  gaming  there  has  commonly 
been  such  sixscification  of  games  as  would,  under  accepted  rules  of 
Vol.  XLVII— 71 
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constraction^  restrict  the  criminal  penalties  to  the  games  mentioned 
and  to  others  which  were  similar. 

In  the  common  usage  of  the  two  terms  "  betting  "  and  ''  gaming  " 
they  may  sometimes  be  employed  interchangeably  but  not  always. 
If  two  persons  play  at  cards  for  money,  they  are  said  to  be  gambling 
or  gaming  ;  bnt  they  are  gaming,  because  they  lay  a  wager  or  make 
a  bet  on  the  result  of  the  game,  and  therefore  to  say  they  are  bet- 
ting is  equally  appropriate.  If  two  persons  lay  a  wager  upon  the 
result  of  a  pending  election,  it  will  be  said  that  they  are  betting, 
but  not  that  they  are  gaming.  There  is  no  gaming  in  which  the 
element  of  the  wager  is  wanting,  but  there  is  betting  which  the 
term  ''  gaming  "  is  not  commonly  made  to  embrace.  But  the  mis- 
chievous element  against  which  the  statute  is  aimed  is  present  in 
all  betting  when  money  or  other  valuable  thing  is  staked,  and  no 
violence  is  done  to  language  when  all  such  betting  is  dassed  as 
gaming,  as  manifestly  it  sometimes  has  been  in  our  legislation,  and 
to  some  extent  always.  It  would  probably  never  occur  to  any  one 
that  the  article  of  the  State  Constitution  which  precludes  embracing 
in  a  single  law  more  than  one  object,  which  should  be  expressed  in 
the  title,  would  be  violated  by  a  law,  which  with  a  title  like  that  of 
the  act  of  1818,  should  not  only  undertake  to  punish  gaming  but 
also  betting  of  every  description.  Neither  do  we  think  it  would  be 
deemed  an  inaccurate  or  inappropriate  use  of  language  if  all  betting 
for  money  were  to  be  spoken  of  and  considered  as  gaming  or  gam- 
bling. It  is  so  common  for  persons  accustomed  to  speak  with  accu- 
racy and  propriety  to  apply  one  or  the  other  of  these  terms  to  any 
species  of  immoral  betting,  that  we  learn  the  application  intended 
and  the  precise  meaning  in  any  particular  case  only  from  the  con- 
nection. Often  we  find  the  terms  '' gaming"  and  '' gambling" 
applied  to  transactions  which  are  illegal  in  the  sense  only  of  being 
immoral,  but  which  involve  the  element  of  wager,  as  in  the  case  of 
option  contracts.  Oregary  v.  WencMl,  39  Mich.  337 ;  s.  c,  40 
id.  432 ;  Raymond  v.  LeaviU,  46  id.  447 ;  Shaw  \.  Clark,  49 
id.  387.  Bnt  while  such  contracts  are  probably  not  gaming  in 
the  sense  of  any  criminal  law  now  on  the  statute  books,  there  oould 
be  nothing  to  prevent  their  being  legislated  against  under  that  head, 
when  they  are  of  the  nature  of  gaming  and  embody  ita  evite. 

But  conceding,  for  the  purposes  of  further  discussion,  that  in 
order  to  constitute  gaming  there  must  not  only  be  betting  upon  un- 
certain events,  but  that  the  uncertain  events  must  be  such  as  are  t4> 
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be  determined  by  games,  we  may  next  direct  attention  to  the  argu- 
ment for  the  defense  that  there  is  no  gaming  unless  the  course  of 
action  which  is  to  bring  about  the  event  shall  have  been  commenced 
and  prosecuted  with  a  view  to  determine  the  wager.  The  illustra- 
tion given  is  a  bet  upon  an  election,  in  which  case  that  which  is  to 
determine  the  wager,  namely,  the  election,  is  not  instituted  for  the 
purposes  of  the  wager,  but  would  take  place  irrespective  of  it.  In 
the  particular  instance  given,  if  a  single  wager  only  were  laid,  it 
would  certainly  not  be  called  gaming  in  common  speech  ;  but  that 
there  is  any  such  restricted  meaning  of  the  term  **  gaming  "  which 
can  be  applied  generally  and  as  a  rule,  we  cannot  agree.  If  two 
men  play  cards  for  money,  they  may  be  supposed  to  have  begun  and 
carried  on  the  game  with  a  view  to  the  wager,  and  they  will  be  said 
to  be  gaming.  If  two  others  sitting  beside  them  also  make  a  bet 
upon  the  result  of  the  same  game,  their  act  has  the  same  elements 
of  immorality  and  mischief,  and  differs  only  in  the  unimportant 
circumstance  that  they  do  not  participate  in  the  manipulation  of 
the  cards.  The  first  two  play  and  bet ;  the  last  two  bet  on  the 
liands  of  those  who  are  playing ;  but  in  common  language  as  well  as 
in  the  law,  all  would  be  said  to  be  gambling  or  gaming.  If  on  the 
other  hand  the  players  have  only  amusement  in  view,  and  have  no 
connection  or  concern  with  what  is  done  by  the  others,  the  game  is 
not  then  originated  or  prosecuted  with  a  view  to  determine  the 
wager  which  is  laid  upon  it ;  but  notwithstanding  this  the  parties 
betting  would  be  said  to  be  gambling  in  this  case  as  much  as  in  the 
others.  The  game  itself  is  innocent  in  either  case  ;  it  is  the  betting 
upon  the  game  that  constitutes  gaming,  and  those  game  or  gamble 
who  thus  bet. 

That  the  pooling  schemes  contemplated  putting  money  at  stake 
upon  the  issue  of  games  is  not  denied.  They  had  in  view  base  ball 
games,  which  are  games  in  the  strictest  sense,  and  also  horse-races. 
These  last  have  often  been  held  games,  within  the  meaning  of  the 
statute  of  Anne,  when  made  for  wagers.  Ooodburfi  v.  Marlej/y  Str. 
1159 ;  Blaxion  v.  Pye,  2  Wils.  309 ;  Orace  v.  McBlroy,  1  Allen, 
563 ;  Taiman  v.  Sirader,  23  111.  493  ;  MosAer  v.  Griffin,  51  id.  184; 
Bttis  V.  BeaU,  18  Me.  337 ;  37  Am.  Dec.  726 ;  Gkemm  v.  State, 
8  Blackf .  332  ;  Wilkinson  v.  Ihualey,  16  Minn.  299  ;  McLain  v. 
Huffman,  30  Ark.  428.  So  have  been  dogfights  {Eagerion  v.  Furze- 
fnan,  I  0.  ft  P.  613),  and  foot  races  {LynaU  v.  Langbotham,  2  Wils. 
86),  and  cock  fighting  {King  v.  ffawel,  3  Eeb.   465 ;  Squires  v.. 
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Whisken,  3  Gamp.  140  ;  Bagley  v.  State^  1  Humph.  486 ;  Johnmm 
y.  8tat€y  4  Sneed,  614  ;  Cwnmanwealth  t.  TiUo7i,  8  Mefc.  232).  All 
the  pooling  arrangements  therefore  had  games  in  view.  And 
while,  in  our  opinion,  it  is  of  no  importance  that  the  races  or  games 
are  not  begun  or  carried  on  with  a  view  to  the  stakes  which  are  laid 
upon  them,  or  that  those  who  race  or  play  are  not  the  persons  who 
hold  tickets  in  the  pools,  it  is  proper  to  remark  that  it  is  pure 
assumption  in  this  case  to  say  that  such  is  the  fact,  for  the  record 
does  not  establish  it.  The  existence  of  pooling-rooms,  and  the 
fact  that  profit  may  be  made  by  their  use  for  the  purpose  intended, 
must  have  a  natural  tendency  toward  the  getting  up  of  games  that 
pools  may  be  formed.  But  if  the  games  are  planned  without  regard  to 
the  poolings  the  room  which  is  kept  for  the  purpose  invites  the  par- 
ties concerned  in  the  games  to  participate  with  others  in  the  hazards 
of  the  pools ;  and  if  they  refrain  from  doing  so,  it  is  not  because 
the  room  does  not  offer  them  its  accommodations,  but  because  they 
tail  to  accept  them.  But  the  offense  which  the  statute  punishes 
consists  in  keeping  the  room  and  offering  its  temptations  to  the 
public  ;  not  in  the  acceptance  of  the  offer  by  any  particular  per- 
sons or  class  of  persons. 

It  being  found  then  that  the  pooling  schemes  contemplate 
gaming,  it  remains  to  see  whether  the  room,  which  is  kept  for  the 
purposes  of  the  schemes,  is  to  be  held  a  gaming  room.  In  gaming, 
as  the  term  is  used  in  distinction  to  mere  betting,  some  special  evils 
are  always  expected  and  generally  found  to  exist.  There  is  more  or 
less  withdrawal  of  attention  from  business  and  from  social  and 
family  duties,  while  the  game  or  contest  which  is  to  determine  the 
wager  is  going  on  :  there  is  a  consequent  tendency  to  idleness  and 
unthrif  t ;  there  is  likely  to  be  more  publicity  than  in  mere  betting, 
and  a  gathering  of  persons  whose  excitement  and  anxiety  react 
upon  each  other  and  incite  to  further  stakes  and  to  other  vicious 
indulgences  and  disorderly  conduct.  These  evils  are  greatly  multi- 
plied when  a  house  or  room  is  specially  set  apart  and  devoted  to  the 
purposes  of  gaming ;  and  it  is  upon  a  recognition  of  this  fact  that 
the  State  sometimes  punishes  the  keeping  of  such  rooms,  when  it 
would  leave  unnoticed  the  mere  laying  of  wagers;  as  it  might  puniah 
the  public  sale  of  intoxicants  but  not  private  drunkenness.  The 
characteristics  of  such  a  room  must  be  readily  apprehended  and 
understood.  If  the  room  is  one  whose  use  is  intended  to  facilitate 
gaming  operations,  and  where  sporting  characters  are  invited  to 
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congregate  for  purpofses  of  illegal  amasemeut  and  gain,  and  to 
stake  money  or  other  thing  of  value  upon  trials  of  chance,  skill  or 
endnrance,  we  seem  to  have  erery  thing  necessary  to  constitute  a 
gaming-room.  That  some  or  all  the  games  or  trials  aie  innocent 
is  of  no  importance.  Clayton  v.  Jennings,  2  W.  Bl.  706.  If  for- 
bidden wagers  are  laid  upon  them,  it  is  gaming ;  and  the  room,  if 
the  use  of  it  is  calculated  and  intended  to  facilitate  the  wagers,  and 
the  proprietor  deriyes  his  profits  from  them,  is  a  gaming-room. 

We  do  not  overlook  the  fact  that  the  games  upon  which  the 
wagers  are  laid  do  not  take  place  in  the  room  but  at  a  distance.  It 
is  not  necessary  that  persons  be  present  at  the  place  of  game  or  con- 
test in  order  that  they  may  participate  in  the  mischiefs  of  gaming. 
Betting  upon  a  game  of  billiards  which  is  being  played  in  New 
York  can  as  readily  be  carried  on  in  a  distant  city,  in  a  room  appro- 
priated to  the  purpose,  as  in  the  very  room  where  the  playing  is 
going  on ;  and  if  the  latter  is  a  gaming-room,  so  must  the  other 
be.  Nothing  seems  more  unimportant  than  that  the  game — the 
part  that  in  itself  is  innocent,  and  which  only  furnishes  the  occa- 
sion and  gives  opportunity  for  the  criminality  —  is  at  a  distance. 

To  hold  this  room  a  gaming-room  it  is  not  necessary  to  proceed 
upon  any  strained  construction  of  the  statute ;  it  is  only  necessary 
to  give  it  effect  according  to  its  obvious  intent  The  statute  is 
aimed  at  the  particular  evils  of  keeping,  for  hire,  gain  or  reward, 
a  room  to  aid  and  facilitate  gaming.  This  is  the  precise  purpose, 
and  so  far  as  we  are  informed,  the  sole  purpose,  for  which  the  de- 
fendant keeps  the  room  in  question. 

So  far  we  have  assumed  that  it  was  necessary  for  the  State  to 
establish  the  proposition  that  the  defendant's  room  is  a  gaming- 
room  even  though  the  recorder  was  mistaken  in  holding  the  pool- 
ing itself  to  be  a  game.  But  we  are  not  satisfied  that  he  erred  in 
this.  The  word  ^^game"  is  very  comprehensive,  and  embraces 
every  contrivimce  or  institution  which  has  for  its  object  to  furnish 
sport,  recreation  or  amusement.  Let  a  stake  be  laid  U|K)n  the 
chances  of  the  game,  and  we  have  gaming.  Eminent  judges  have 
thought  the  pooling  scheme  was  to  be  considered  ia  game.  Tollett 
V.  Th(mas,  L.  R,  6  Q.  B.  614 ;  SeoUans  v.  Flynn,  120  Mass.  271, 
U73;  audit  was  so  decided  in  Bdwards  \.  State,  8  Lea,  411.  It 
does  not  furnish  sport,  recreation  or  amusement  except  so  far  as 
the  excitement  of  the  choice  of  chances  may  furnish  it ;  but  this  is 
true  of  many  contrivances  which  are  always  called  games  and  which 
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the  law  aims  to  sappress.  There  is  no  good  reason  for  a  distinction 
between  pooling  and  such  games. 

The  exceptions  are  not  sustained  and  the  recorder  will  be  advised 
to  proceed  to  judgment. 

The  other  justices  concurred.  Judgment  accordingly. 

Nofn  BT  ram  BawiwR.— See StowT.  Cfcirfc,  40 Mloh. 8M ;  a.  o^48  Am.  Sep. 474 ;  Obmir 
V.  HiUeooM,  94  Penn.  St.  18S;  B.  a,  89  Am.  Rep.  774;  Browne's  ''Common  Words  and 
Phrases,*'  tit.  **Gaminff,  "Game,"  *«F9oV  •*  Wsger." 

**  Gaminff  and  gambling  are  not  aTDonymons,  and  a  charge  of  keeping  aroom  for  'gank- 
biing  *  alleges  do  offense  under  a  statute  against  keeping  a  room  for  *  gaming.'  Stais  ▼. 
BulUon,  49  Tex.  77. 

A  rather  indefinite  deilnltion  of  **  pool  '*  is  giren  by  Mr.  Justice  Knxsa,  in  KiXbamnt  ▼. 
Tlioiiuiton,  108 U.  8.  168  The '* pool" in  questton  was  a  *' real  estate  pool."  Hesald: 
"The  word  *  pool/  in  the  sense  liere  used,  is  of  modem  date,  and  may  not  be  well  undei^ 
stood,  but  in  this  ease  It  oan  mean  no  mors  than  that  certain  indiTiduals  are  eogaged  in 
deaUnginrealestateasaoommodi^of  trafflo.**  InHorrtey.  ITMes^SlN.  Y.fii0B,it  waa 
said  by  Foloib,  J.:  ^  There  is  no  proof  of  what  the  buying  of  pools  is;  probably  It  isa 
derioe  by  which  ordinary  money  oan  be  got  from  others  by  taking  the  risk  of  losing  one's 
own.**  Mr.  Browne  says,  "Common  Words  and  Phrases,'*  8M :  "This  modem  *pQol* 
differs  from  that  of  Biloam  In  two  paitloularB ;  it  is  always  '  disturbed,*  and  nobo4y  who 
desoends  into  it  ever  oomes  out  oursd.**  **  Betting  on  a  hone  race  is  gaming.  Dyery. 
BtMMi.  60aa.809.'* 
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on  Mloh.  988.) 

Bmhoad — negUg&nce — pattenger  aUghting  prematurfiy. 

• 
A  imilway  train,  approaching  a  station  where  there  was  a  crossing  of  railways, 

stopped,  as  required  by  law,  several  hnndred  feet  before  reaching  the  station. 
The  name  of  the  station  had  been  called,  and  the  plaintiff,  a  woman,  hnr- 
riedly  attempted  to  alight,  and  the  train  starting,  she  fell  and  was  injured.  It 
was  daylight,  and  there  was  no  appearance  of  any  landing  place  for  passengers 
at  that  point.  None  of  the  employees  knew  that  she  was  endeavoring  to  leave 
the  car.    Hddy  that  the  railroad  company  was  not  liable. 

ACTION  for  personal  injuries  by  negligence.    The  opinion  atatoe 
the  case.     The  plaintiff  had  judgment  below. 

M.  F.  di  B,  A.  Montgomery,  for  appellant. 

J.  O.  Shields  and  ff,  P,  Henderson,  for  appellee. 

Oampbvll,  J.  Plaintiff  sued  for  a  personal  injury  which  bef eU 
her  on  leaving  a  train  at  the  Chicago  junction  of  defendant  with 
the  Detroit,  Lansing  &  Northern  railroad,  three  miles  east  of  Lan- 
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sing.  8he  hiid  been  travelliug  on  defendant's  road  with  a  ticket 
which  went  to  Lansing  from  Chicago^  and  had  a  conpon  attached 
to  take  her  on  the  other  road  from  Lansing  to  Fowlerville.  As  the 
ordinary  stoppage  at  the  depot  of  defendant's  road  in  Lansing  wonld 
make  it  necessary  for  her  to  cross  over  a  considerable  distance  to  the 
other  station  at  Lansings  the  conductor  offered  to  take  her  to  the 
junction  where  the  two  roads  met,  so  that  there  need  be  no  diffi- 
culty in  tlia  transfer. 

Just  before  arriving  at  the  junction  and  when  the  train  was  some 
300  or  400  feet  from  it,  the  name  of  the  station  was  called  out  by 
the  proper  person^  and  the  cars  came  to  a  full  stop  as  required  by 
law  before  reaching  crossings.  Plaintiff  at  once  left  her  seat  and 
]inrried  to  leave  the  oar.  It  does  not  appear  that  any  person  em- 
ployed on  the  train  noticed  her.  She  went  down  the  steps  where 
there  was  no  platform  or  other  conyenience  for  landing,  and  just  as 
she  stepped  off,  the  cars  were  suddenly  started  again  to  go  forward 
to  the  depot,  and  she  fell  and  broke  her  ankle.  When  the  depot 
was  reached  the  conductor  came  in  to  help  her  out,  and  finding  she 
was  not  in  the  car  backed  down  and  picked  her  up  and  took 
her  to  Lansing,  where  she  was  treated  by  a  snrgeon,  and  went  home 
that  evening,  and  was  confined  to  her  bed  and  house  some  weeks 
while  recovering.  The  accident  happened  early  in  the  morning, 
during  daylight. 

The  defense  asked  the  court  to  take  the  case  from  the  jury,  which 
was  refused,  and  a  verdict  was  found  in  plaintiff's  favor. 

Upon  the  argument  in  this  court  the  defense  was  rested  on  the 
absence  of  proof  of  negligence.  While  there  was  some  evidence 
tending  to  prove  contributory  negligence  in  plaintiff,  it  was  not 
urged  that  on  that  point  there  was  not  evidence  for  the  jury. 

It  has  been  hold  in  some  States  that  in  cases  of  injury  on  rail- 
roads there  is  always  a  presumption  of  negligence  against  the  de- 
fendant. That  however  is  not  the  common  law,  and  is  not  the  law 
of  this  State.  According  to  the  doctrine  which  we  follow,  negli- 
gence must  be  shown  in  all  such  cases,  and  it  must  appear  to  have 
been  the  efficient  cause  of  the  mjury  without  contributory  fault  in 
the  plaintiff.  Chicago  £  K  W.  By.  Co.  v.  Smith,  46  Mich.  604  ; 
Brawn  v.  Oongress  <6  Baker  Si,  Bailway,  49  id.  153  ;  Henry  v.  Lake 
Shore  <&  Michigan  SotUhern  By.,  id.  495.  These  cases  refer  to  a 
line  of  earlier  cases  in  our  own  court  and  elsewhere. 

It  is  also  well  settled  that  negligence  cannot  be  presumed  where 
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nothing  is  done  out  of  the  usual  course  of  business,  unless  that 
course  itself  is  improper.  There  must  be  some  special  circum- 
stances calling  for  more  particular  care  or  caution,  in  order  to  make 
a  liability.  Stephenson  v.  G.  T.  B.  Co.,  34  Mich.  323  \  O.  R.  Jt 
Indiana  R.  y.  Judeon,  id.  506 ;  Flini  &  P.  M.  Ry.  v.  Stark,  38 
id.  714 ;  Downey  v.  ilethdri$y  46  id.  498 ;  Mich.  Cent.  R,  v.  Coleman, 
28  id.  448 ;  Haas  t.  G.  R.AInd.  R.,  47  id.  401 ;  Chicago  &  N.  W. 
Ry.  Co.  Y.  Smithy  46  id.  504 ;  Brown y.  Congress  S  Baker  St.  Ry., 
49  id.  153  ;  Henry  y.  Lake  Shore  Jt  M.  S.  Ry.,  id.  495. 

The  only  cause  of  the  mischief,  leaying  defendant's  carefulness 
or  negligence  out  of  yiew,  was  her  mistaken  supposition  that  the 
cars  had  stopped  for  the  station,  and  that  she  should  therefore  get 
out.  There  was  nothing  at  the  spot  to  indicate  a  landing  place, 
and  there  was,  at  the  proper  place,  a  short  distance  further  on,  a 
building  and  platform  appropriate  and  used  for  that  purpose.  The 
stoppage  of  the  cars  was  required  by  statute,  as  well  as  by  usage, 
as  a  precaution  against  collisions.  The  calling  of  the  station  was 
not  shown  to  haye  been  out  of  the  usual  course,  and  from  the 
distance  mentioned  we  can  hardly  conceiye  it  should  haye  been  de- 
layed. No  one  representing  the  company,  whether  conductor  or 
brakeman,  is  shown  to  haye  known  or  suspected  that  plaintiff  had 
put  herself  in  peril  or  left  her  place.  Nothing  is  shown  which  put 
them  in  fault  for  not  knowing  this. 

We  cannot  discoyer  any  thing  in  the  record  to  indicate  that  there 
was  any  act  or  any  omission  not  incident  to  the  constant  usage  of 
the  road,  or  indicating  fault.  The  starting  of  the  train  after  such 
a  stoppage  is  an  incident  plainly  contemplated  by  law.  The  com- 
pany, as  held  in  some  of  the  cases  aboye  cited,  cannot  be  expected 
to  treat  its  passengers  as  children,  or  to  put  them  under  restraint. 
Passengers  must  take  the  responsibility  of  informing  themselyes 
concerning  the  eyery-day  incidents  of  railway  trayelling,  and  the 
company  could  not  do  business  on  any  other  basis.  This  case  does 
not  differ  in  principle  from  those  in  28  and  38  Michigan,  and  it 
resembles  some  of  the  others  yery  closely.  The  law  does  not  aflBx 
any  responsibility  for  injuries  purely  accidental,  and  that  is  in  our 
judgment  the  utmost  that  can  be  asserted  on  the  facts  presented,  if 
plaintiff  was  not  herself  negligent. 

.   The  judgment  should  be  reyersed  with  costs,  and  a  new  trial 
granted. 

The  other  justices  concurred.  Judgment  accordingly. 
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Mattmr  and  $ervani — negliffei%^ — eatipUng  cam. 

A  tarakeman,  twenty-four  years  old,  who  has  been  warned  of  the  danger  of 
coupling  cars,  takes  upon  himself  the  manifest  risk  of  conpling  cars  with 
doable  dead-woods.* 

ACTION  for  damages  for  personal  injury.     The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 

CHbsoth  Parkinson  d  AshUy^  Henry  Bussel  and  AMey  Fond,  for 
appellant. 

Oonrifff  Maybury  dk  Lucking y  for  appellee. 

Shrrwood,  J.  The  plaintiff  brings  his  suit  against  the  Michigan 
Central  Bailroad  Company  for  damages  sustained  by  him  while  in 
the  company's  emplojrment  as  a  brakeman,  alleging  that  while 
making  a  coupling  of  cars  at  Niles,  as  directed  by  the  company's 
agent,  his  arm  was  caught  between  the  bumpers  and  crushed  in 
such  manner  as  to  render  amputation  necessary  ;  and  that  the  injury 
was  caused  by  the  negligence  of  the  company  in  not  informing  the 
plaintiff  of  the  dangerous  position  he  was  called  upon  to  occupy^ 
and  the  nature,  character  and  action  of  the  machinery  used  for  the 
coupling,  and  the  particular  dangers  to  be  encountered  in  maidng 
the  connection.  The  plaintiff  obtained  a  judgment  at  the  Circuit 
for  $9,000  damages,  and  the  defendant  brings  error. 

The  record  contains  the  substance  of  all  the  testimony  and  pro- 
ceedings had  at  the  Circuit,  and  all  the  exceptions  relate  to  the 
charge  of  the  court  as  given,  and  to  the  refusals  to  charge. 

The  plaintiff  was  reared  in  Jackson  county,  and  was  twenty-four 
years  of  age  when  he  entered  the  service  of  the  defendant.  It  is 
not  questioned  but  that  he  is  a  man  of  ordinary  understanding  and 
of  full  average  intelligence.  He  had  travelled  some,  but  had  no 
experience  in  railroading,  except  that  he  worked  a  few  weeks  in 
1871  distributing  spikes  on  the  Davenport  &  St.  Paul  railroad,  and 
in  1877  a  few  mopths  in  track-repairing  on  the  M.,  E.  &  I.  railroad, 
and  this  experience,  he  says,  did  not  bring  him  in  contact  with  the 
construction  of  freight  cars. 

Vol.  XLYII  —  1% 
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He  was  received  into  the  defendant's  senrioe  as  a  brakeman;  and 
entered  upon  the  discharge  of  his  daties  on  a  freight  train,  his  run 
being  between  Jackson  and  Michigan  city.  Plaintiff  made  his  first 
two  trips  with  conductor  Hulitt,  who  told  him,  when  he  came  on 
his  train,  of  the  dangers  incident  to  the  business,  to  be  careful  in 
.  coupling,  and  to  take  no  chances.  He  cautioned  him  in  regard  to  the 
,  cars  ;  told  him  defendant  had  cars  of  all  makes  and  descriptions, 
and  some  had  dead-woods  and  some  had  not ;  and  he  allowed  him 
to  make  couplings  on  the  second  trip.  Mr.  SuUiyan,  the  brakeman 
'  who  was  with  him  when  he  made  his  first  trip,  told  him  that  brak- 
ing was  a  dangerous  business,  and  that  coupling  was  a  dangerous 
part  of  braking  ;  to  be  careful  in  making  couplings,  and  if  the  cars 
did  not  come  back  right  to  step  out ;  that  the  cars  were  of  different 
heights  ;  and  they  sometimes  used  a  crooked  link  in  coupling  ;  and 
watched  him  when  he  made  his  first  couplings.  The  engineer,  on 
his  first  trip,  also  cautioned  the  plaintiff,  and  told  him  there  was 
'much  danger ;  to  be  careful  in  running  over  the  cars,  and  look  out 
for  himself.  Conductor  Day  also  told  plaintiff,  on  the  trip  he  made 
with  him,  that  all  couplings  were  dangerous ;  to  be  careful ;  to 
look  out  for  fiat  cars  loaded  with  lumber  or  iron,  as  it  projected 
over ;  that  he  must  take  care  of  himself  in  every  way.  The  com- 
pany also,  after  he  had  made  his  first  trip,  presented  him  with  a 
time-table  which  contained  the  rules  or  instructions  of  the  company 
to  its  employees  on  trains,  and  directed  them  where  they  might 
find  all  information  necessary  in  discharging  their  duties,  and  con- 
taining warnings  as  to  special  dangers ;  and  these  instructions 
plaintiff  says  he  read  before  making  his  second  trip.  The  plaintiff, 
aside  from  his  own  experience,  learning  and  observation,  the  evidence 
tended  to  show,  was  thus  forewarned  before  the  injury  complained 
of  occurred ;  indeed  to  this  extent  the  defendant's  testimony  is  not 
denied.  He  had  also  made  three  round  trips  on  the  defendant's 
freight  trains  and  made  several  couplings  of  the  Michigan  Central 
cars,  and  when  injured  was  making  his  fourth  trip,  having  been 
to  Michigan  city,  and  was  on  his  return  as  far  back  as  the  city  of 
Niles. 

The  plaintiff  claims,  and  his  testimony  tended  to  show,  that  while 
at  this  place  he  was  called  upon  by  conductor  Sykes  to  make  a 
coupling  between  two  cars  known  as  the  New  Yerk,  Lake  Erie  & 
Western  cars,  which  were  being  taken  with  others  over  the  defend- 
ant's road,  and  that  double  dead-woods  were  used  on  said  cars  in- 
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stead  of  single  dead-woods,  like  those  on  defendant's  cars ;  that  he 
was  entirely  unacquainted  with  that  kind  of  dead-woods  used  about 
the  couplings ;  that  he  had  never  seen  any  of  the  kind  before ;  that 
it  was  more  dangerous  making  the  coupling  when  the  double  dead- 
woods  were  used ;  that  he  had  not  been  specially  forewarned  of  this 
fact  by  the  company ;  that  he  was  called  upon  to  make  the  coupling 
in  the  night ;  and  that  the  omission  of  defendant  to  forewarn  him 
of  such  increased  danger  was  fiuch  negligence  on  the  part  of  the 
defendant  as  to  create  a  liability  to  ihe  plaintiff  in  this  action. 

It  is  conceded  by  the  parties  that  the  cars  were  of  the  same  make 
and  pattern  as  to  dead-woods  as  the  cars  mentioned  m  the  case  of 
Smithson  against  defendant  before  the  court  in  45  Mich.  212.  The 
cars  he  was  coupling  were  cars  belonging  to  and  receiyed  from  the 
New  York,  Lake  Erie  &  Western  railway.  At  the  ends  were  what 
are  known  as  double  dead-woods.  A  car  of  this  construction  has  a 
horizontal  timber  at  the  end,  with  projecting  blocks  bolted  to  the 
timber,  one  on  each  side  of  the  draw-bar  which  extends  a  little 
beyond  the  faces  of  these  blocks.  In  coupling,  the  blocks  come  to- 
gether and  receiye  the  blow  of  the  cars.  The  coupling-pin  is  usually 
dropped  through  the  draw-bar  between  the  blocks  from  above.  The 
defendant's  cars  are  furnished  with  single  dead-woods,  and  those 
of  three  or  four  other  roads,  outside  of  the  State,  which  pass  over 
defendant's  road,  have  double  dead-woods. 

At  the  time  the  injury  complained  of  occurred,  it  was  not 
only  the  right  and  privilege  of  the  defendant  to  transport  the  cars 
of  the  New  York,  Lake  Erie  &  Western  Railroad  Company  over 
its  road  across  our  State,  but  it  was  its  duty  to  do  so.  By  the 
General  Laws  of  1873,  p.  99,  '*  every  corporation  owning  a  road 
in  use  shaU,  at  reasonable  times  and  for  a  reasonable  compensation, 
draw  over  the  same  the  merchandise  and  cars  of  any  other  corpora- 
tion." 

The  evidence  in  this  case  shows  that  cars  with  the  double  dead- 
woods  had  for  a  long  time  passed  over  the  defendant's  road,  and 
that  about  one-sixth  of  the  freight  cars  passing  west  had  double 
dead-woods  ;  that  in  three  of  the  trains  the  plaintiff  made  his  trips 
on,  before  he  was  hurt,  there  were  some  of  this  kind  of  cars  ;  and 
that  one-twentieth  of  all  the  double  dead-woods  that  passed  over 
the  road  were  New  York,  Lake  Erie  &  Western  cars. 

It  is  not  claimed  or  pretended  by  the  plaintiff  that  the  cars 
attempted  to  be  coupled  by  him  or  the  dead-woods  thereon  or  any 
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part  of  the  same  were  defective  in  their  construction,  unsound  or 
out  of  repair,  or  that  they  were  not  apart  of  the  rolling  stock  then 
largely  used  by  defendant  in  transporting  property  oyer  its  road  ; 
or  that  they  were  not  proper  cars  for  that  purpose  ;  or  that  any  of 
the  usual  and  customary  means  were  not  adopted  and  used  by  the 
defendant  to  guard  against  accidents  to  its  employees  in  transport- 
ing said  cars  oyer  its  road,  except  the  want  of  proper  notice  to  him 
of  the  dangers  which  oyertook.  him  in  making  the  coupling  when 
he  was  injured.  It  is  not  claimed  by  plaintiff  that  with  proper  care 
said  cars  could  not  be  coupled  with  safety,  but  that  it  was  more 
dangerous  coupling  these  cars  than  those  belonging  to  the  defend- 
ant, and  of  this  fact  plaintiff  was  not  adyised ;  that  defendant 
ishould  haye  instructed  him  and  given  him  notice  to  that  effect,  and 
failing  so  to  do,  it  must  be  held  accountable  for  the  injury  com- 
plained of. 

The  general  rule  that  ''  when  a  person  enters  the  service  of  a 
railroad  company  he  assumes  the  risks  and  dangers  incident  thereto, 
and  cannot  demand  compensation  from  his  employer  for  accidental 
injury,"  is  well  settled  in  this  State,  and  has  frequently  been  applied 
in  cases  in  this  court.  Davis  v.  Detroit  £  Milwaukee  Rait- 
way  Co.y  20  Mich.  105  ;  Quincy  Mining  Co.  v.  Kitts^  42  id.  34; 
Mich.  Cent.  R.  Co.  v.  Sfnitheon,  45  id.  212 ;  SwtAoda  v.  Ward, 
40  id.  423. 

It  is  also  equally  well  settled  by  several  decisions  of  this  court 
that  '^the  employer  is  charged  with  the  duty  of  care  to  those  in 
his  service  and  must  not  subject  them  to  risks  by  his  own  n^li- 
gence."  Mich.  Cent.  R.  Co.w  Smitlisony  45  Mich.  212;  Chicago 
i&  Northwestern  Ry,  Co.  v.  Bayfield,  37  id.  205 ;  Swaboda  v. 
Ward,  40  id.  420.  In  the  last  case  Mr.  Justice  Mabbtok  states 
the  rule  to  be  :  ^'  When  the  servant  is  to  be  sent  into  dangeroas 
places  or  put  to  dangerous  tasks,  of  the  risks  of  which  he  is  igno- 
rant, due  care  on  the  part  of  the  master  requires  that  he  shfdl  give 
the  servant  notice  and  put  him  on  his  guard."  The  rule  there 
stated  is  approved  by  Mr.  Justice  Cooley  in  the  Smiihson  case, 
and  I  fully  indorse  the  views  of  my  learned  brethren  espressed  in 
these  two  cases,  but  the  rule  must  not  be  carried  to  the  extent  of 
making  the  company  insurers  of  the  safety  of  its  servants,  or  be 
used  by  them  as  an  excuse  for  their  not  exercising  that  care  and 
caution  in  avoiding  dangers  which  must  be  expected  of  all  men  of 
ordinary  intelligence. 
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In  the  case  in  40  Mich.  420,  as  also  in  the  case  of  Huizega  t. 
Ouiler  d  Savidge  Lumber  Co.,  51  id.  272  (decided  at  the  present 
term  of  this  court),  the  plaintiff  was  employee  in  the  defendants' 
saw-mills,  in  which  the  defendants  had  neglected  to  cause  a  danger* 
ous  piece  of  machinery  to  be  covered,  which  was  unobserred  by 
plaintiff  (though  had  he  looked  carefully  he  might  haye  seen  it), 
and  in  passing,  in  the  one  case,  and  by  dipping  upon  a  piece  of 
bark  in  the  other,  the  plaintiff  was  caught  in  the  machinery  and 
badly  injured ;  and  in  each  of  these  cases  the  rule  was  correctly 
applied  and  the  plaintiff  was  allowed  to  recover.     There  was  negli- 
gence in  the  defendant's  failing  to  cover  the  dangerous  machinery. 
It  should  have  been  done  to  escape  injury  in  case  of  accidents,  which 
were  liable  to  occur ;  and  the  machinery  being  stationary,  with  little 
labor  4md  expense  All  danger  could  have  been  avoided.     In  all  cases 
where  the  danger  can  be  readily  guarded  against,  the  employer  is  in 
duty  bound  to  protect  his  employees  ;  and  if  he  does  not,  his  fail- 
ure is  at  his  peril    The  same  is  true  as  to  the  duty  of  a  railroad 
company  toward  its  employees.    The  general  rules  are  the  same  in 
all  these  cases.    But  it  is  not  always  possible  for  a  railroad  company 
to  80  guard  its  machinery  as  to  secure  the  safety  of  its  employees 
in  all  cases,  and  therefore  each  case  must  necessarily,  to  a  great  ex- 
tent, be  governed  by  its  own  peculiar  circumstances.     Much  must 
depend  upon  the  employee's  own  prudence,  caution  and  judgment ; 
and  it  is  the  duty  of  every  person  in  the  employ  of  the  railroad 
company  to  exercise  due  and  reasonable  care  in  avoiding  danger : 
and  the  degree  of  care  required  must  be  in  proportion  to  the  nature 
of  the  danger  to  be  encountered  and  the  extent  of  the  risks  ;  or 
in  the  language  of  Mr.  Justice  Campbell  in  Mich.   Cent.  R,  Co. 
V.  Ooletnan,  2S  Hich.  448:     ''The  rule  of  care  and  caution  to  be 
applied  in  any  case  must  properly  be  one  required  by  the  nature  of 
the  case,  and  such  as  the  circumstances  call  for."     Reasonable  care 
in  such  cases  requires  one  to  be  diligent  in  the  use  of  any  or  all 
his  faculties  necessary  in  ascertaining  and  avoiding  the  danger. 
Any  thing  less  than  this  must  be  regarded  as  negligence  and  when- 
'  ever  such  negligence  contributes  to  produce  the  injury  complained 
of,  it  will  be  a  good  defense  to  an  action  brought  to  recover  for 
such  injury. 

In  the  present  case  the  real  ground  of  defendant's  alleged  lia- 
bility stated  in  the  declaration  is  that  the  plaintiff  was  not  suffi- 
ciently instructed  in  what  was  required  of  him  by  the  company  to 
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enable  him  to  disooTer  and  appreciate  the  danger  which  caused  his 
injarv ;  that  some  notice  thereof  should  have  been  given  him  by 
the  company  other  than  the  general  one  which  he  receiyed. 

The  defendant  had  advised  him  that  railroading  was  a  dangerous 
business ;  that  braking  was  very  dangerous ;  and  that  coupling 
cars  was  the  most  diificult  and  dangerous  part  of  braking.  The 
plaintiff  entered  the  defendant's  service  as  a  learner,  choosing  for 
himself  the  position  he  desired  and  occupied,  and  it  was  his  duty 
to  improve  every  opportunity  furnished  him  by  the  defendant  to 
leani  of  his  duties  and  their  accompanying  dangers.  If  he  failed 
to  do  this  he  was  guilty  of  neglect,  and  if  such  neglect  contributed 
to  the  injury  complained  of  he  cannot  recover.  2  Thomp.  Neg. 
1052 ;  Mad  River,  $ic,  R.  Co.  v.  Bather,  5  Ohio  St  541 ;  Davis 
V.  Dei.  £  M.  Ry.  Co.,  20  Mich.  105. 

.  This  court  decided  in  the  Smithson  case  that  it  was  not  negli- 
gence in  the  defendant  to  take  over  its  road  the  double  dead-wood 
cars  by  which  the  plaintiff  was  injured  ;  that  the  business  of  the 
road  itself  is  the  best  notification  ;  that  many  differences  requiring 
attention  in  coupling  are  to  be  encountered  by  brakemen  ;  "  that 
every  man  of  ordinary  intelligence  in  the  employment  of  the  com- 
pany knows  that  the  Michigan  Central  railroad  is  a  great  common 
way  for  all  the  railroad  companies  in  the  country,  and  that  the 
cars  of  the  several  railroads  and  transportation  companies  differ, 
and  that  all  their  differences  may  appear  at  some  time  in  the  cars 
he  may  be  called  upon  to  couple  or  uncouple ;  that  every  train  is 
likely  to  have  several  kinds  of  cars  in  it ;  and  he  cannot  assume,  as 
he  passes  from  one  car  to  another,  that  the  two  will  be  alike, — 
much  less  that  the  whole  train  will  be.'' 

The  dangers  surrounding  the  brakeman,  when  he  makes  his 
coupling,  are  constantly  changing,  and  therefore  no  previous  warn, 
ing  can  be  given  of  the  particular  dangers  to  be  avoided  in  making 
any  particular  coupling.  The  cars  and  coupling  machinery  and 
the  protection  surrounding  the  draw-bar  must  be  seen  by  the 
coupler,  to  be  of  any  service  to  him  in  avoiding  the  impendii^  dan- 
ger, and  I  think  we  must  all  agree  with  Mr.  Justice  Cooley,  when 
he  says  in  the  Smithson  case  :  *'  The  best  notice  is  that  which  a 
man  must  necessarily  see,  and  which  cannot  confuse  or  mislead 
him.  He  needs  no  printed  placard  to  announce  a  precipice  when 
he  stands  before  it." 

In  that  case  the  plaintiff  claimed  the  same  kind  of  negligence  on 
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the  part  of  the  defendant  as  a  ground  of  recovery  as  in  this ;  and 
the  plaintiff's  own  riew  of  the  cars,  dead-woods  and  couplings  at 
the  time  of  the  injury  was  held  to  be  all  the  notice  that  was  neces- 
sary to  be  given  by  the  company,  and  that  the  plaintiff  could  not 
recover.  The  correctness  of  that  decision  is  not  questioned  but 
admitted  by  the  plaintiff's  counsel  in  this  case,  and  the  only  differ- 
ence claimed  between  the  two  cases  is  that  in  the  Smithson  case 
the  coupler  injured  had  long  experience  in  coupling,  and  in  the 
present  case  he  had  little  or  none  at  alL 

This  fact,  if  admitted,  cannot  make  this  case  an  exception  to  the 
rule.     If  the  character  of  any  particular  danger  is  so  simple  that  it 
can  as  well  be  ascertained  at  a  single  view  as  at  many,  it  is  difficult 
to  see  how  additional  observation  could  be  of  any  benefit  to  the 
party  whose  duty  it  is  to  encounter  it.    2  Thomp.  Neg.  976.     In 
this  case  the  danger  consisted  in  the  brakeman  being  caught  be- 
tween the  two  dead-woods  as  they  came  together.     The  dead-woods 
were  in  plain  sight ;  they  were  really  the  most  prominent  objects 
on  the  end  of  the  cars.     The  plaintiff  had  full  opportunity  of  ex- 
amining the  one  by  which  he  stood  some  moments  before  the  cars 
came  together.     Its  size,  shape  and  the  location  of  the  draw- bar 
were  before  him.    He  had  only  to  look  at  it  to  be  informed  of  any 
peril  surrounding  it.     The  moving  car  at  a  distance  of  twenty  feet, 
with  its  dead-wood  and  draw-bar  in  plain  view,  slowly  approached 
the  one  where  the  plaintiff  was  standing.    It  does  not  appear  there 
was  any  hurry  about  the  business.     How  could  the  plaintiff  have 
been  better  warned  ?    Certainly  he  knew  the  car  was  coming,  and 
could  see  the  dead-woods  and  draw-bar  thereon  as  well  as  if  he  had 
made  the  coupling  a  thousand  times  before.     He  could  not  fail  to 
see  if  he  looked  at  all.     It  was  no  special  risk  to  which  he  was 
subjected,  but  it  was  common  to  all  that  class  of  cars  going  daily 
over  defendant's  road,  and  of  which  the  plaintiff  hud  had,  for 
nearly  a  week,  at  least,  the  opportunity  of  knowing,  whether  he 
ayailed  himself  of  it  or  not.     The  risk  in  making  that  coupling 
was  incident  to  the  service  the  plaintiff  had  voluntarily  engaged 
in, —  one,  of  which,  from  the  very  nature  of  the  business,  he  must 
under  the  circumstances  have  been  cognizant ;  and  no  other  or 
better  notice  of  which  could  be  possibly  given  than  that  which  the 
plaintiff  had  as  he  stood  there  and  saw  the  two  cars,  with  the  dead- 
woods,  approaching  each  other;  and  no  amount  of  experience  could 
farther  or  better  warn  the  plaintiff  of  the  dangers  then  before  him 
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in  making  the  nnfortunate  conpling ;  the  chances  were  his.  Wait 
Act.  &  Def.  417,  and  cases  there  cited  ;  /.,  B.  dk  W.  R.  Co.  v.  Flani- 
gan,  77  HI.  365 ;  Baldwin  y.  O.  R.  I.dt  P.  R.  Co.,  50  Iowa>  680 ; 
Way  Y.  m  C$ni.  R.  Co.,  40  id.  341 ;  Chicago  dt  N.  W.  R.  Co. 
V.  Ward,  61  HL  131. 

I  think  the  plaintiff's  case  falls  clearly  within  the  dedsion  of 
the  StHtihion  case  and  others  in  this  court,  and  must  be  ruled  by 
the  same.  Fori  Wayne,  etc.,  R.  Co.  t.  Gildcrsleeve,  33  Mich.  133; 
Davis  T.  Detroit  A  Mil  R.  Co.,  20  id.  105 ;  Botsford  y.  Mick, 
Cent.  R.  Co.,  33  id.  256. 

The  company  is  under  no  greater  obligation  to  care  for  the  safety 
of  its  employees  than  rests  upon  the  employees  to  care  for  their 
own  safety.  2  Thomp.  Neg.  1009.  The  plaintiff  had  full  oppor- 
tunity to  see  and  examine  the  cars  from  which  he  reeeiyed  his  in- 
jury, and  all  the  peculiarities  of  the  double  dead-woods,  if  there 
were  any,  and  the  differences  between  them  and  the  dead-wooda 
upon  the  Michigan  Central  cars,  had  he  looked  at  them ;  they 
were  in  the  yery  train  in  which  he  was  injured.  He  might  haye 
seen  that  the  draw-bars  of  the  cars  he  was  injured  by  projected 
little,  if  any,  beyond  the  faces  of  the  dead-woods  ;  that  to  place  hia 
arm  between  the  approaching  blocks  would  ineyitably  result  in 
injury  ;  and  that  the  way  to  make  the  coupling  safely  was  to  keep 
his  arm  aboyie  or  below  the  dead-woods.  AU  these  things  were  be- 
fore him,  and  it  was  the  simplest  of  all  his  duties  to  look  at  them. 
No  youthful  inexperience  can  be  offered  as  an  excuse  for  his  failing- 
so  to  do ;  and  his  failure  to  use  his  lantern  and  make  such  obser- 
yations,  under  the  undisputed  facts  and  circumstances  disdoaed  in 
this  record,  shows  unmistakably  a  degree  of  negligence  on  the  part 
of  the  plaintiff  which  yery  largely  contributed,  if  not  wholly,  to  the 
injury  complained  of;  and  the  defendant's  first  request  should 
haye  been  giyen  to  the  jury.* 

It  is  unnecessary  to  consider  the  other  assignments  of  error. 

The  judgment  must  be  reyeraed  with  costs  and  a  new  trial 
granted. 

Judgment  reversed. 

Graves,  C.  J.    I  concur  in  the  result;  Ooolbt  and  OAJcrmsu^ 
JJ.,  concurred  with  the  chief  justice. 

*  That  tbeir  verdict  should  be  for  the  def endmni. 
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(51  Mich.  8B8.) 
Sheriff — poutidage —  levy  on  lands. 

to  a  levy  on  lands  the  sheiiil  is  not  entitled  to  poundage  antil  sale  or  collec- 
tion of  the  debt. 

ASSUMPSIT.     The  opinion  states  the  ease.     The  plaintiff  had 
judgment  below. 

•  Johfi  C.  FU%  Oerald axid  Allen  0.  Adiit,  for  appellant 

Siuari  d  Sweet,  for  appellee. 

Shbbwood,  J.  The  plaintiff  was  sheriff  of  Eentconnty^  and  at 
the  request  of  the  attorney  for  the  def endant,  on  the  2d  day  of 
October,  1880,  levied  an  execution  in  favor  of  defendant,  issued 
upon  a  judgment  rendered  for  the  same  of  $10,302.77,  upon  real 
estate  alleged  to  be  owned  by  the  judgment  debtor,  but  the  title  to 
which  the  defendant  claimed  was  fraudulently  conveyed  to  the  judg-. 
ment  debtor's  wife.  And  again,  on  the  4th  day  of  December, 
1880,  levied  the  same  execution  upon  the  same  land,  and  made  and 
filed  a  notice  of  said  levies  with  the  register  of  deeds,  as  required 
by  law  ;  and  after  making  said  levies,  the  defendant  requested  the 
plaintiff  to  proceed  no  further  until  the  question  of  title  could  be. 
settled.  On  the  18th  day  of  October,  1881,  the  wife  of  the  judg-. 
ment  debtor  filed  her  bill  against  said  sheriff  to  remove  the  cloud 
from  the  title  to  said  land  created  by  the  said  levies,  and  enjoined 
said  defendant  and  said  sheriff  from  making  sale  of  the  property 
under  the  execution ;  and  said  suit  was  pending  and  ready  for 
hearing  when  this  suit  was  brought. 

The  sheriff  has,  ever  since  said  levies,  been  ready  and  willing  to 
proceed  and  advertise  and  sell  the  said  lands,  but  has  been  prevented 
by  the  aforesaid  instructions  of  the  defendant  and  his  attorney,  and 
by  the  injunction. 

The  defendant,  before  the  commencement  of  this  suit,  tendered 
and  offered  to  pay  said  plaintiff  his  fees  and  charges  claimed,  to  the 
amount  of  $3.40.     This  sum  the  plaintiff  declined  to  receive,  and 
Vol.  XLVIT  — 7a 
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claimed  la  addition  thereto^  that  he  was  entitled  to  percentage  or 
pomidage  on  the  whole  amount  of  the  judgment^  amounting  to 
$135.589' and  brings  this  suit  therefor. 

The  only  question  in  the  case  being  whether  the  sheriff  is  entitled 
to  the  percentage  claimed,  at  the  Circuit  the  plaintiff  had  judgment 
for  the  full  amount  claimed,  and  defendant  brings  error. 

The  common  law  gave  no  fees  to  sheriffs.  MUchM  t.  BeynoUh^ 
10  Mod.  139  ;  Hildr^h  v.  ElUee,  1  Cai.  192  ;  GampbeU  y.  C^lh- 
ran,  56  N.  Y.  279;  2  Bac  Abr.  "Pees,"  463.  No  question  of 
quantum  tneruii  is  therefore  applicable  to  this  subject.  Preston  r. 
Bacon,  4  Conn.  471.  The  written  law  fixes  the  sheriff's  compensa- 
tion for  his  services  in  serring  process  and  collecting  on  executions, 
and  any  charges  made  and  collected  in  violation  of  law,  in  excess  of 
amounts  prescribed,  are  visited  with  heavy  penalties.  Our  statutes 
upon  this  subject  in  this  State  will  be  found  in  2  Comp.  L.  1871, 
§  4685,  on  pages  2048,  2049,  2050,  2051,  and  2110  ;  and  Pub.  Acts 
of  1881,  pp.  103,  104  and  105 ;  Burh  v.  WM,  32  Mich.  182. 
i  The  statute  relating  more  particularly  to  the  question  raised  in 
this  case  reads  as  follows : 

"  For  serving  an  attachment  for  the  payment  of  money,  or  an 
execution  for  the  payment  of  money  *  *  *  for  collectiBg  the 
sum  of  two  hundred  and  fifty  dollars  or  less,  two  and  one-half  per 
cent,  and  for  any  sum  more  than  two  hundred  and  fifty  dollars, 
one  and  one-quarter  per  cent;  advertising  goods  or  chattels,  lands 
or  tenements,  for  sale,  on  any  execution,  if  a  sale  be  made,  one 
dollar ;  and  if  the  execution  be  stayed  or  settled  after  advertising 
and  before  sale,  fifty  cents.  The  fees  allowed  by  law  and  paid  to 
any  printer  by  such  sheriff  for  publishing  an  advertisement  of  the 
sale  of  real  estate  for  not  more  than  six  weeks,  and  for  publishing 
the  postponement  of  any  such  sale,  the  expense  shall  be  paid  by 
the  party  requiring  the  same.  The  fees  herein  allowed  for  the  ser- 
vice of  an  execution  and  for  advertising  therein,  shall  be  collected 
by  virtue  of  such  execution,  in  the  same  manner  as  the  sum  therein 
directed  to  be  levied." 

The  fees  for  services  in  making  the  levy,  and  for  travelling  in 
serving  the  execution,  for  making  certificate  of  levy  and  copies 
thereof,  and  copy  of  the  writ,  and  his  fees  for  filing  notice  of  levy 
with  register  of  deeds,  for  drawing  and  executing  the  deed  made 
on  the  sale,  and  making  return  of  the  execution,  and  for  doing 
each  and  every  thing  necessary  to  be  done  or  perf ormed^  aie^  dneoiidljr 
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provided  for  in  the  statate.     Pab.   Acts  1881,   pp.  lOd,  104  and 
105.  , 

It  will  be  noticed  that  it  was  eyidently  the  intention  of  the 
legislature  to  redaoe,  as  far  as  possible,  the  compensation  for  ser^ 
Yices  of  sheriffs  to  a  known  and  absolute  certainty.  No  prospective 
fees  are  contemplated  or  can  be  allowed.  There  is  no  question 
made  but  that  the  fees  charged  for  actual  service  rendered  in  this 
case  are  right ;  but  it  is  insisted  there  has  been  no  such  servioe«9 
is  contemplated  by  the  statute,  to  entitle  the  sheriff  to  his  percent- 
age on  the  amount  stated  in  the  execution ;  that  there  has  been  no 
sale  of  the  property ;  that  the  levy  was  on  real  estate  and  directed 
by  the  plaintiff's  attorney  ;  the  sheriff  could  take  no  possession  of 
the  property,  and  he  has  incurred  no  risks  ;  that  it  is  only  upon  the 
satisfaction  of  the  execution  in  this  case,  or  upon  the  amount  actu- 
ally realized,  that  the  sheriff  can  charge  his  poundage,  and  the' 
execution  not  having  been  satisfied,  or  any  part  thereof,  the  plaint- 
iff can  charge  nothing. 

The  plaintiff  claims,  that  after  making  his  levy,  he  had  an  in- 
terest therein  to  the  extent  of  the  statutory  percentage  on  the 
amount  the  execution  directed  him  to  levy,  and  that  having  been 
preyented  by  defendant  from  completing  the  service  of  the  execu- 
tion by  sale,  he  was  entitled  to  receive  his  percentage. 

The  statute  of  28  Eliz.,  ch.  4,  impliedly  permitted  the  taking  of 
fees  by  the  sheriff  for  executing  certain  process.  That  statute  de- 
clared he  should  take  of  no  person,  for  serving  an  execution  upon*' 
the  body  or  property,  more  or  other  consideration  than  is  allowed 
by  the  statute — that  is  to  say,  twelve  pence  for  every  twenty  shil- 
lings when  the  sum  exceedeth  not  one  hundred  pounds ;  six  pence 
for  every  twenty  shillings  over  that  he  should  so  levy  and  return 
and  deliver  in  execution,  or  take  the  body  in  execution  for.  It  is 
evident  from  this  language  that  the  compensation  in  the  statute 
mentioned  was  a  commission  upon  the  amount  collected  on  the  exe- 
cution, or  in  case  of  a  ca,  sa.  on  the  amount  of  the  debt,  on  com-' 
pleting  the  service  of  the  writ  by  taking  the  body  of  the  defendant ; 
and  Obosb,  J.,  in  Woodgaie  v.  KnaicMnM,  2  T.  R  158,  referring 
to  this  statute,  says  that  it  '^  was  the  intention  of  the  legislature 
that  the  sheriff  should  be  paid  in  proportion  to  the  sum  levied  out 
of  the  sum  levied,  and  that  the  sheriff  should  only  levy  what  was 
really  due.''  The  term  '^evy ''  is  here  used  in  its  strict  sense.  It 
includes  both  the  seizure  and  the  sale  of  the  property  taken  upon 
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the  execution.     2  Bouv.  Law  Diet.  39 ;  Oampbell  y.  Oothran,  5S 
N.  Y.  279. 

This  statute  did  not  make  the  fees  to  the  sheriff  a  charge  to  the 
defendant,  and  the  plaintiff  had  to  pay  them.  By  the  statute  (43 
Geo.  Illy  ch.  46)  the  sheriff  was  allowed  to  levy  his  poundage  in 
addition  to  the  debt  mentioned  on  the  execution.  *^  The  principle 
of  the  statute  was  to  measure  the  compensation  to  the  sheriff  for 
executing  a^.  fa.  by  the  amount  coUeoted  upon  it.  If  he  collected 
nothing,  no  compensation  was  due.  This  was  the  general  princi- 
ple." Based  upon  these  two  English  statutes  is  founded  the  stat- 
ute of  the  State  of  New  York  upon  this  subject.  This  statute,  in 
New  York,  has  frequently  come  under  the  consideration  of  the 
courts  of  that  State  and  in  some  others ;  in  New  York  it  seems  to 
be  settled  that  when  the  sheriff  proceeds  to  sale  on  a  fi.  fa.  he  is 
entitled  only  to  his  poundage  on  tVe  sum  actually  made  {Oampbdt 
▼.  Oothran,  supra^  284 ;  1  OaL  194) ;  and  whenever  the  plaintiff  in- 
terferes and  prevents  a  sale  by  settlement  or  compromise,  and  a 
satisfaction  of  the  judgment  is  obtained,  he  is  entitled  to  poundage 
on  the  amount  realized  by  the  plaintiff.  Allen  on  Sheriffs,  355 ; 
HOdreth  y.  EUice,  1  Cai.  192 ;  Parsons  t.  Bawdotn,  17  Wend.  14; 
Adams  v.  Hopkins,  5  Johns.  252 ;  /Icott  y.  Shaw,  13  id.  378  ;  G^- 
man- American  Bank  y.  Morris  Run  Goal  Co.,  68  N.  Y.  590 ; 
Orocker  on  Sheriffs,  §  1162. 

To  the  same  effect  are  the  decisions  under  the  English  statute 
and  in  several  of  the  States.     Akhin  y.  WeOs,  5  T.  R  471 ;  But- 
Un  y.  Anshtfy  6  Esp.   Ill ;  Impey  on  Sheriffs,  159 ;  BoswsU  y. 
Dinghy,  4  Mass.  411 :  Baldwin  y.  Shaw,  35  Vt.  273 ;  Preston  y. 
Bacon,  4  Conn.  471.     In  none  of  these  cases  is  it  pretended  that 
an  allowance  of  poundage  to  the  sheriff  without  a  sale  of  the  prop- 
erty is  within  the  words  or  the  letter  of  the  statute  (Hosmbs,  G.  J^ 
in  Preston  v.  Bacon,  4  Oonn.  477);  and  all  seek  to  justify  the  oon- 
elusion  by  placing  it  upon  the  ground  that  senrice  has  been  per- 
formed, or  risk  incurred,  which  would  be  uncompensated  unless  in 
such  cases  the  sheriff  is  allowed  his  poundage.     See  cases  cited. 
And  it  is  conceded  that  in  many  cases  the  application  of  the  rale 
will  work  injustice ;  that  the  statute  intends  compensation  for  risks 
necessarily  incurred,  or  for  actufd  senioes  rendered,  and  frequently 
the  plaintiff  will  be  compelled  to  pay  when  no  risk  or  aeryioe  is  in- 
yolyed,  to  make  compensation  where  no  aeryioe  has  been  rendered* 
1  OaL  194. 
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It  is  the  right  and  privilege  of  the  plaintifF  or  his  attorney,  and 
always  has  been«  to  control  the  judgment  and  the  collection  thereof, 
and  the  action  of  the  sherifF  when  reqaired,  and  to  aid  him 
in  making  such  collection.  Allen  on  Sheriffs,  357 ;  Herman  on 
EzeoutionSy  210 ;  Jackaon  t.  Anderson,  4  Wend.  480 ;  Oorham  t. 
Oals,  7  Cow.  739 ;  17  Am.  Dea  649  ;  Godfrey  y.  Oibbofie,  22  Wend. 
569.  And  while  the  role  contended  for  by  plaintiff's  counsel,  and 
which  finds  recognition  in  some  of  the  authorities  above  referred 
to,  may  be  reasonable  and  proper  where  poundage  is  the  only  com- 
pensation the  sheriff  can  receive  for  any  or  til  of  his  services  in 
making  the  money  on  the  execution,  certainly  the  reason  for  the 
rule  entirely  fails  when  the  statute,  as  in  this  State,  provides  a 
specific  compensation  for  each  and  every  service  and  proceeding 
taken  (among  which  making  sale  of  the  property  is  one),  in  making 
service  of  the  execution. 

Service  of  an  execution  includes  every  act  and  proceeding  neces- 
sary to  be  taken  by  the  sheriff  to  make  the  money,  and  includes  a 
sale  of  the  property  when  necessary.  1  Cai.  194.  It  is  for  collect- 
ing the  money  with  or  without  sale  that  the  percentage  or  poundage 
is  given,  and  when  the  execution  is  levied  upon  real  estate  only,  as 
in  this  case,  the  sheriff  has  no  interest  in  it  beyond  his  fees  for 
making  the  levy  until  the  money  is  collected  or  sale  is  made,  and 
then  he  is  entitted  to  his  poundage  on  the  amount  collected,  or  for 
which  it  is  sold.  In  such  case,  until  sale  is  made,  the  sheriff  incurs 
no  risk  or  responsibility  ;  he  is  not  entitled  to  the  possession  of  the 
property,  and  is  constantly  subject  to  the  direction  of  the  plaintiff 
in  the  execution  as  to  further  service  in  making  the  collection.  4 
Wend.  480,  supra. 

In  the  present  case  no  sale  of  the  property  was  made,  neither  was 
any  money  collected  ;  the  plaintiff  had  only  made  his  levy  on  real 
estote  which  had  been  pointed  out  by  the  defendant's  attorney. 
No  extra  labor  or  other  service  had  been  performed  by  the  sherUF 
than  making  the  levy.    The  amount  tendered  was  su£Scient. 

The  only  question  in  this  case  is,  do  the  facts  found  support  the 
judgment  ?  The  finding  of  facts  must  be  regarded  as  a  special 
verdict ;  they  do  not  support  the  judgment  rendered  in  the  court 
below.  Error  was  properly  assigned  upon  this  record,  and  plaint- 
iff's objection  to  a  review  here  is  not  well  taken.  Trudo  v.  And&r^ 
eon,  10  Mich.  357 ;  Amboy,  Lansing  d  Traverse  Bay  R.  Co.  v. 
Byerly,  13  id.  439. 
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pose  the  parties  intended  to  except  natarid  and  ordinary  decay  from 
wind  and  rain,  and  not  the  more  sadden  and  grieyoas  calamities 
proceeding  from  the  same  sources.  The  general  espression  '*  dam- 
ages by  the  elements"  will  coyer  all  such  injuries  if  it  will  coyer 
any  of  them.  But  an  injury  by  fire  is  as  much  an  injury  by  the 
elements  as  an  injury  by  wind  or  flood,  and  we  should  be  at  a  Ices 
for  any  ground  on  which  to  distinguish  it  under  this  coyenant. 

We  haye  no  doubt  the  parties  intended  by  this  exception  to  in- 
clude all  damages  resulting  from  fire,  as  much  as  those  attributable 
to  air  or  water,  unless  traceable  to  the  agency  of  man.  The  pur- 
pose was  to  excuse  the  lesdees  in  cases  where  the  damages  from  the 
causes  mentioned  had  happened  without  their  fault,  and  a  popular 
phrase  was  made  use  of  to  express  this  intent,  instead  of  specifying 
the  particular  injuries  which  were  in  mind.  In  the  popular  accepta- 
tion of  the  phrase,  injuries  by  the  elements  are  such  injuries 
as  result  from  the  operation  of  the  most  common  destructive 
forces  of  nature  against  which  buildings  need  to  be  protected  ,- 
and  of  these  fire  is  the  chief. 

This  being  our  conclusion,  the  judgment  must  be  held  coneot, 
and  it  will  be  aflSrmed  with  costs. 

GRAyiis,  G.  J.,  and  Campbbll,  J.,  concurred. 

Shkbwood,  J.  (concurring).  In  this  case  the  pkuntifF  relies 
entirely  upon  the  construction  of  the  coyenant  to  repair  contained 
in  the  lease,  for  recovery.     The  covenant  is  as  follows  : 

'^  That  parties  of  the  second  part  will,  at  their  own  expense, 
during  the  continuance  of  this  lease,  keep  the  said  premises,  and 
eyery  part  thereof,  in  as  good  repair,  and  at  the  expiration  of  the 
term  yield  and  deliyer  up  the  same  in  like  condition  as  when  taken, 
reasonable  use  and  wear  thereof  and  damages  by  the  elements 
excepted. " 

If  the  plaintiff's  declaration  states  a  cause  of  action,  it  is  difficult 
to  see  why  the  testimony  receiyed  against  the  objection  of  de- 
fendants' counsel  was  not  releyant  and  material.  The  question 
whether  the  declaration  is  sufficient  or  not  should  haye  been  raised 
by  demurrer  ;  but  as  the  case  is  presented  we  must  consider  it  on 
the  exceptions  taken.  This  practice  howeyer,  as  has  been  frequently 
observed,  is  not  to  be  commended,  and  should  be  abandoned. 
Counsel  haye  endeayored  to  apply  to  the  case  the  distinction. made 
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by  the  authorities  between  the  liability  of  an  assignee  and  the  sub- 
lessee of  a  term,  in  order  to  determine  who  is  entitled  to  the 
damages  claimed,  if  any  are  recoyered  in  the  case,  thereby  insist- 
ing that  Van  Wormer  is  not  the  proper  party  plaintiff.  We  do 
not  deem  it  necessary  to  discuss  that  subject.  It  is  sufficient  to 
say  upon  this,  point  that  the  testimony  offered  shows  that  defend- 
ants, if  liable  at  all  to  the  plaintiff,  are  so  liable  as  his  lessees. 

The  only  question  therefore  is,  what  is  the  defendant's  liability 
under  the  covenant  to  repair,  aboTe  recited,  contained  in  the  lease; 
what  was  the  scope  of  the  obligation  assumed  ?  Did  it  extend  to 
buildings  accidentally  destroyed  by  fire,  without  fault  or  neglect  of 
the  tenants  ?  And  in  such  case  did  it  require  them  to  rebuild  ? 
.  Under  the  civil  law,  the  landlord  was  bound  to  repair  or  rebuild 
in  case  of  injury  or  of  destruction  of  buildings  by  unavoidable 
calamity,  as  tempests,  fire  or  enemies  (4  Kent  Com.  110),  and  the 
tenant  was  not  liable. 

Independent  of  any  contmot  or  express  agreement,  at  common 
law  a  tenant  for  years  must  treat  the  premises  in  such  a  manner 
that  no  substantial  injury  shall  be  done  them  through  any  negligent 
or  willful  misconduct  on  his  part,  and  must  make  fair  and 
tenantable  repairs  ;  such  as  putting  fences  and  buildings  in  order, 
by  putting  up  or  relaying  the  one  when  necessary^  and  replacing 
doors  or  windows  broken  in  the  other  during  his  occupation  or 
term  ;  but  he  is  never  bound  to  rebuild  the  premises  which  have 
become  ruinous  or  accidentally  destroyed  by  fire  ;  neither  is  he 
liable  for  mere  wear  and  tear  of  the  premises,  nor  bound  to  replace 
any  portion  thereof  worn  out  by  time.  4  Kent  Com.  110  note  d; 
Aiiworih  v.  Johnson,  5  C.  &  P.  239  ;  3  Bl.  Com.  228  ;  2  Cooley 
Bl.  515 ;  Leach  v.  Thomas,  7  G.  &  P.  327  ;  Cheetham  v.  Hampson, 
4  T.  R.  318  ;  Stanley  v.  Agneto,  12  M.  &  W.  827  ;  Thompson  v. 
Amey,  12  Ad.  &  EL  476  ;  Tayl.  Land.  &  Ten.  234 ;  Wood  Land. 
h  Ten.  582. 

The  bare  relation  of  landlord  and  tenant  is  a  sufficient  considera^ 
tion  for  an  implied  pix>mise  to  treat  the  premises  occupied  by  him 
in  a  good  and  proper  manner,  according  to  the  custom  of  the 
country  or  place  in  which  they  are  located,  and  to  make  the  ordi- 
nary repairs  thereto,  not  new  or  permanent,  of  course,  but  such  as 
will  keep  them  from  going  to  decay  and  dilapidation,  and  which 
leasonable  care  will  dictate  (Tayl.  Land.  &  Ten.  235  ;  Brown  v. 
Crump,  1  Marsh.  567 ;  6  Taunt  300 ;  Powley  v.  Walker,  5  T.  R 
Vol.  ILVn  — 74 
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373)  ;  and  cne  general  coTenant  to  repair  extends  no  further. 
Maniz  y.  Ooring,  4  Bing.  N.  0.  451 ;  TajL  Land.  &  Ten.  U7 ; 
Wood  Land,  ft  Ten.  591 ;  Ouiieridge  t.  Munfordy  7  0.  ft  P. 
129 ;  1  Moody  ft  Bob.  334. 

If  the  landlord  wishes  to  impose  upon  the  tenant  the  duty  of 
making  repairs  beyond  these  he  can  only  do  so  by  express  covenant 
in  his  lease  to  that  effect.  The  tenant  may  bind  himself  to  any  ex- 
tent he  pleases  by  express  coyenants  in  his  lease.  Beach  v.  Orain^ 
2  N.  Y.  86 ;  49  Am.  Dec.  369 ;  Digdy  v.  Atkinson,  4  Gamp.  275  ^ 
C?tfli!0  y.  Blade,  4  McCord,  431.  And  it  is  insisted  in  this  case  that 
the  defendants  coyenanted  to  the  extent  claimed  by  the  plaintiff, 
and  that  they  were  liable  to  rebuild  or  pay  the  amount  required  for 
thsit  purpose. 

In  construing  the  coyenants  contained  in  a  lease  the  cardinal 
rule  is  that  the  intention  of  the  parties  shall  govern;  and  the  courts 
will  not  extend  or  enlarge  the  obligation  of  the  lessee  beyond  the 
plain  meaning  of  the  language  used  and  the  intention  existing  at 
the  time  it  was  made ;  and  if  there  is  not  an  express  stipulation  to 
the  efllBct  to  restore  buildings  and  other  property  leased,  destroyed 
by  casualties  from  fire  or  water,  without  fault  or  neglect  on  the 
part  of  the  tenant,  the  loss  must  fall  upon  the  landlord  or  rever- 
sioner.    PMttif  y.  Stmm^  16  Mam  23S;  Wood  lAftd.ft  TeB«  602. 

The  general  obligation  of  the  lessae  to  repair  and  his  covenants 
to  do  so  are  not  to  be  enlarged  beyond  their  fair  intent,  and  the 
tenant  should  not  be  held  responsible  for  any  damages  in  case  of 
injury  or  destruction  not  anticipated,  contemplated  or  intended 
when  the  lease  was  made,  and  the  usual  and  commonly  accepted 
meaning  of  the  words  used  in  the  ordinary  transactions  of  life 
should  be  given  to  the  language  used  in  the  covenant 

Applying  these  rules  of  construction  to  the  covenant  contained 
in  this  lease,  what  does  the  word  '^  elements  '^  mean  as  there  used  ? 
What  did  the  parties  understand  it  to  mean  when  they  placed  it 
in  the  lease  ?  It  is  claimed  by  the  plaintiff's  counsel  that  it  does 
not  include  accidental  fire  or  a  burning  by  fire  connected  with  any 
human  agency,  but  burning  caused  by  lightning  or  arising  from 
some  action  of  the  elements  alone  ;  that  the  legal  signification  of 
the  word  as  used  in  this  lease  is  synonymous  with  the  phrase  ''act 
of  Ood;"that  the  word  '' elements,"  as  here  used,  means  earth, 
air,  fire  and  water  ;  but  to  enable  the  defendants  to  claim  the  benfit 
of  the  exception  contained  in  the  covenant  to  repair,  such  injury  must 


OCTOBEB  TERM,  1883.  5g7 


Van  Wonner  t.  Cnn*. 


leBult  from  the  action  of  the  elements  entirely  ;  that  the  lightning 
must  kindle  the  fire ;  the  earth  must  be  con  vnlsed ;  the  air  must  blow 
in  tempest  or  tornado  ;  the  water  must  come  in  water-spouts,  or 
from  sudden  irruption  of  the  sea  breakii^^  by  its  own  force  over  the 
barriers. 

We  are  not  able  to  agree  with  the  learned  counsel  in  this  con- 
stmction.  It  is  contrary  to  the  rule  laid  down  by  this  court  in 
Harlow  V.  Lake  Superior  Iron  Oo.,  36  Mich.  105.  It  was  there 
well  stated  by  Mr.  Justice  Mabstost  in  construing  the  lease  in  that 
case,  that  *'  it  would  not  only  be  unjust^  but  contrary  to  the  well- 
settled  rules  of  construction,  to  dispose  of  this  case  upon  any  nar- 
iCQw  or  technical  yiew,  based  upon  any  particular  word  or  clause  in 
the  lease." 

In  this  case  a  large  and  valuable  portion  of  the  property  rented 
consisted  of  a  building  containing  a  large  amount  of  machinery, 
and  when  used,  large  amounts  of  combustible  material  of  Tarious 
kinds  were  constantly  accumulating,  thereby  greatly  increasing  the 
risk  and  chances  of  destruction  by  accidental  fires.  In  all  proba* 
bility  the  danger  of  destruction  from  such  fire  would  be  a  hundred 
and  perhaps  a  thousand  times  greater  tlian  from  fire  by  lightning, 
and  still  we  are  asked  to  believe  that  the  defendants,  when  they 
made  this  lease,  were  willing  to  assume  the  greater  risk,  and  were 
content  to  be  exempt  from  damages  only  by  lightning.  We  cannot 
accept  this  view-  as  either  reasonable  or  proper. 

It  is  true,  the  defendants  might  have  thus  covenanted  had  they 
chosen  to  do  so ;  and  had  they  done  so  in  unmistakable  language, 
however  unreasonable  it  might  appear  to  us,  it  would  be  our  duty 
to  uphold  the  contract  as  the  parties  made  it,  so  long  as  it  con- 
tained no  unlawful  promise.  But  that  the  ordinary  meaning  of 
the  word  ^  elements  "  used  here  was  intended  by  the  parties  is  too 
clear  to  admit  of  any  other  construction.  Fire  is  one  of  the  ele- 
ments, and  of  all  the  most  dangerous,  and  whether  it  comes  from 
spontaneous  combustion,  from  the  crater  of  the  volcano,  or  from 
the  clouds,  it  is  still  the  same  element,  recognized  as  such  in 
all  the  English  lexicons,  and  we  can  see  no  reason  for  giving 
the  word  a  different  or  more  limited  meaning  in  legal  instruments; 
and  we  have  no  doubt  but  that  accidental  fire,  without  fault  or 
neglect  of  defendants,  was  intended  by  the  parties  to  be  included 
in  the  clause  containing  the  exception. 

Counsel  have  called  our  attention  to  the  case  of  Potaek  v.  Piocfie, 
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35  Cal.  41  Gy  where  the  exception  contained  in  a  coyenant  to  repair 
was  similar  to  the  one  in  this  case.  In  that  cafie  **  damages  by  the 
elements  or  acts  of  providence  *'  were  excepted.  There  an  em- 
bankment of  a  natural  reservoir  which  had  been  raised  by  the  peo- 
ple in  the  vicinity  was  filled  with  water  by  nnusnal  rains^  and  the 
bank  was  broken  by  a  stranger,  and  by  reason  thereof  the  water 
flowed  over  sundry  premises  to  and  upon  those  demised  to  the  de- 
fendant, and  did  a  large  amount  of  damage.  The  tenant  refused 
to  repair,  and  the  landlord  brought  suit  and  was  allowed  to  recover 
six  thousand  dollars.  In  that  case  the  court  holds  :  '^  Damages 
by  the  act  of  Ood,  and  damages  by  the  action  of  the  elements,  are 
convertible  expressions  in  the  law  of  leases,"  meaning  the  same 
thing. 

I  have  examined  the  case  carefully  and  I  am  not  satisfied  with 
the  construction  given  to  the  exception  there  under  consideration, 
or  with  the  reasoning  relied  upon  to  support  the  rule  adopted  by 
the  court.  Mr.  Justice  Sakdersok,  in  delivering  the  opinion  of 
the  court,  said  :  ^*  The  elements  are  the  means  by  which  God  acts, 
and  we  are  unable  to  perceive  why  damages  by  the  elements  and 
damages  by  the  acts  of  God  are  not  convertible  expressions."  It  is 
true  God  uses  all  the  elements  in  his  own  way,  and  while  so  using 
them,  if  damages  ensue  thereby  to  the  premises  of  the  plaintiff,  it 
is  conceded  such  damages  would  fall  within  the  exception  and  the 
tenant  would  not  be  liable.  Now,  why  is  this  ?  Because  the  in- 
jurious act  was  one  over  which  the  tenant  had  no  control  and  could 
not  prevent.  God  not  only  himself  uses  these  elements,  but  also 
permits  man  to  use  them  in  the  most  ordinary  affairs  of  life.  In 
fact,  their  use  by  man  in  the  economy  of  the  Great  Creator  is  made 
an  absolute  necessity  in  preserving  human  existence.  The  dan- 
gerous character  of  some  of  the  elements  renders  it  necessaiyin 
their  use  to  observe  great  care  and  caution,  and  when,  in  any  given 
case  such  care  has  been  exercised  and  the  demised  property  has 
been  destroyed  by  fire,  the  damage  is  by  the  element,  and  although 
human  agency  may  have  been  used  in  some  remote  manner  in  pro- 
ducing the  fire  which  finally  caused  the  injury,  it  is,  no  less,  dam- 
age by  the  elements ;  and  if  the  tenant  had  no  knowledge  of,-  or 
control  over,  the  agency  or  physical  cause  producing  the  fire,  it  is 
difficult  to  see  why  he  should  be  liable  in  the  one  case  any  more 
than  in  the  other ;  or  why  such  case  is  not  within  the  exception 
contiiined  iu  the  covenant  as  well  as  tlie  other. 
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In  Pdaek  v.  Pioche,  as  the  case  is  stated,  had  not  the  embank- 
ment creating  the  reservoir  been  injured  through  some  human 
agency,  the  defendant's  case  would  have  fallen  within  the  excep- 
tion. The  defendant  in  that  case  however  had  no  more  control 
or  power  over  the  human  agency  setting  the  destructive  element  in 
motion  than  he  would  have  had  over  the  operations  of  nature  pro- 
ducing the  same  result  Then  why  should  the  tenant  be  held  lia* 
ble  in  the  one  case  more  than  in  the  other  ?  He  is  without  fault 
in  both  cases.  The  reason  for  his  non-liability  is  as  sfcrong  in  the 
one  case  as  in  the  other,  and  I  think  the  rule  should  be  the  same. 
I  think  injury  to  the  demised  premises,  without  fault  or  neglect  of 
the  tenant,  by  fire  purely  accidenttd  or  unknown  as  to  cause,  should 
fall  within  the  exception  contained  in  the  covenant  in  this  case. 

The  covenant  is  in  general  use  in  this  State,  and  has  been  for 
many  years,  and  I  think  injuries  accruing  to  demised  property,, 
under  the  circumstances  contained  in  this  record,  are  understood 
by  business  men,  conveyancers  and  the  profession  generally,  to  bo 
within  the  exception.  A  contrary  holding  would  be  a  great  sur- 
prise to  our  people,  and  in  many  cases  might  deprive  parties,  not 
only  of  a  competency,  but  of  a  fortune,  when  it  was  not  their  in- 
tention in  making  their  lease  even  to  place  their  property  in 
jeopardy. 

It  is  certainly  our  duty  in  our  holding  to  avoid  any  such  result, 
unless  clearly  authorized  by  the  contract  of  the  parties.  The  lia- 
bility of  the  tenant  for  personal  property,  leased  in  the  manner 
this  was,  I  do  not  think  is  that  of  a  common  carrier.  These  ten- 
ants were  not  insurers  of  this  property,  but  bailees  for  hire,  and 
could  only  be  held  to  ordinary  care  and  prudence.  There  may  be 
some  question  whether  the  personal  property  would  be  included  in 
the  covenant  to  repair.  It  is  not  however  necessary  in  this  cas^ 
to  decide  that  point  now. 

The  judgment  of  the  Oirouit  Oourt  must  be  aflirmed  with  costs. 

JudgtMHi  affirmed. 

Oampbsll,  J.,  cononired. 


•590  MICHIGAN, 
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Bmbbt  t.  Mutual  Cmr  and  Villaqi  Fibb  DraumAVOi  Ookpaht. 

Inturanee — atK0r  mmuranee. 


An  insurance  policy  provided  that  foitiier  insiuance  without  the  company'B  oon- 
sent  woald  avoid  it.  Witlioiit  sach  consent  the  insured  procured  a  policy 
in  the  defendant  company,  whose  agent  knew  of  the  first,  and  in  answer  as 
to  other  insaranoes  he  stated  that  there  would  he  none  after  a  given  d«fee>  at 
which  he  supposed  the  first  policy  would  expire,  although  in  fact  it  was  for 
a  year  longer.  ffM,  that  the  former  policy  was  void,  the  answer  was  not 
untrue,  and  the  company  was  liable.* 

ACTION  on  a  fire  insurance  policy.    The  opinion  states  the  case. 
The  defendant  had  judgment  below. 

Edward  Bacon,  for  appellant. 

J.  J.  Van  Riper,  0.  W.  Ooelidgt  and  H.  H.  Coolidge,  for  appellee. 

Campbbll,  J.  Plaintiff  sued  on  a  policy  of  fire  insurance,  and 
was  defeated  on  the  ground  that  he  had  not  truly  answered  a  ques- 
tion referred  to  in  his  application  concerning  other  insurance  on  the 
property.  It  was  not  claimed  that  this  was  done  fraudulently  or 
intentionally^  and  was  allowed  to  have  been  inadvertently.  The 
question  was,  **  what  insurance  is  there  on  it,  and  in  whose  favor  ?" 
The  answer  was  *^  none  after  the  dates  above  stated.'' 

Those  dates  referred  to  the  time  when  this  policy  wasto  become 
operative,  the  period  being  postponed  until  the  supposed  expiration 
of  a  previous  policy  in  a  Hartford  company,  which  plaintiff  sup- 
posed would  shortly  rnn  out,  but  which  in  fact  had  another  year 
to  run.  The  agent  of  defendant  knew  of  the  policy,  but  not  of 
its  time  of  running. 

This  Hartford  policy  contained  a  clause  whereby,  in  case  of  further 
insurance  without  the  written  consent  of  the  company  indorsed 
thereon,  the  policy  should  be  void. 

We  have  held  in  several  cases  that  under  such  a  clause  the  new 
insurance  renders  it  at  once  null  and  void,  without  further  actioii. 
See  Nefo  York  Cmtral  Insurance  Co.  v.  Watson,  23  Mich.  486,  and 
cases  cited,  and  notes. 

^BteFunke  ▼.  JAnnfjota  Farmen*  Mut.  Fire  liw.  On.  (SB  3flnn.  347),  48  Am.  R«p   91C 


OCTOBER  TBBM,  1583.  59i 


Bdmi/  t.  Matual  Citj  and  Village  Fire  Inaarance'  CiJMl|i— y- 

PlaintifiF  claimed  below  that  inasmuch  as  his  application  referred 
•distinctly  to  the  period  when  the  policy  was  to  become  operative  ai 
to  the  time  when  no  other  insurance  would  exist,  there  was  no  mis- 
statement, because  this  policy  avoided  the  Hartford  policy.  The 
court  below  held  otherwise,  and  decided  that  he  had  no  cause  of 
action  left. 

We  see  no  ground  on  which  this  decision  can  be  sustained.  Not 
only  might  it  fairly  be  inferred  that  there  was  a  present  pohcy,  but 
jnxch,  we  think,  was  the  almost  necessary  inference,  as  it  was  the 
fact  known  to  defendant's  agent  We  see  no  reason  why  the  inquiry 
.should  be  made,  except  to  learn  whether  there  was  double  insurance. 
The  objection  suggested  that  the  main  reason,  or  an  important 
reason,  was  to  know  whether  a  policy  was  existing  at  the  time,  with- 
•out  reference  to  its  continuance,  and  that  the  failure  to  answer  was 
itself  a  violation  of  duty,  does  not  strike  us  as  of  any  force.  If 
defendants  desired  a  more  explicit  answer  instead  of  the  one  given, 
which  really  gave  all  necessary  information  for  their  protection,  they 
should  have  declined  to  issue  the  policy.  By  issuing  it  and  enter- 
ing into  the  contract  they  must  be  held  to  have  been  satisfied  with 
it,  if  true  in  fact. 

We  think  it  was  true  in  fact.  A  policy  that  becomes  void  on  a 
•certain  contingency  cannot  be  regarded  as  having  existence  for  any 
purpose,  and  whether  ended  by  agreement  or  lapse  of  time  or  breach 
of  condition,  it  is  to  be  regarded  as  no  policy.  It  would  be,  in  our 
•opinion,  an  idle  distinction  to  make  its  absolute  nullity  subject  to 
•difiFerent  rules  on  account  of  the  difference  in  its  causes  of  extinc- 
tion. If  extinct  at  the  time  when  the  application  said  it  would  be, 
we  think  the  representation  was  made  good. 

We  see  no  reason  why  plaintiff  is  barred  from  recovery. 

The  judgment  must  be  reversed  with  costs  and  a  new  trial  granted 

JudgmmU  rev$nmL 

'The  other  juatioeo  ooncuned. 
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OiLBBBT  T.  Fiiiirr  AHD  Pbrx  HARQinsiu  Bailwat  OoKPAjrr. 

(Kliach.«BJ 

Stidenee — Judicial  noHee. 

Courts  will  tiJra  Judieial  nodoe  that  a  box  fielglit  car  wtandlng  at  a  lailway 
and  highway  oroflBing  will  not  frighten  horses  of  ordinary  gentleni 


ACTION  for  personal  injaries  by  negligence.   The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 

WiUiofH  L,  Webber^  for  appellant. 
Limg  &  Gold^  for  appellee. 

Obaybs,  C.  J.  The  defendant  has  a  main  and  side  track  which 
cross  a  common  highway  near  the  station  building  at  the  viDage  of 
Grand  Blanc.  The  trayelled  portion  of  the  way  at  the  place  of 
crossing  is  planked  to  the  width  of  about  thirty-two  feet.  In  the 
course  of  its  business  the  company  left  an  ordinary  box  freight  car 
standing  on  the  side  track,  and  within  the  legal  limits  of  the  high- 
way. It  occupied  about  one-half  of  the  travelled  part,  leaving 
ample  room  for  the  easy  passage  of  teams.  The  plaintiff,  in  going 
to  Mr.  Stone's  to  dinner,  rode  in  a  buggy  with  Mr.  Lyman  past 
this  car  without  any  inconvenience.  But  when  he  returned  in  a 
buggy  with  Mr.  Stone,  the  horse,  on  coming  to  the  track,  suddenly 
stturted  to  one  side,  and  as  a  consequence  the  plaintiff  lost  his  bal- 
ance, and  either  fell  or  was  thrown  in  contact  with  the  wheel,  and 
was  injured.  He  brought  this  action  for  the  injury,  and  was  al- 
lowed to  recover. 

The  record  raises  two  or  three  questions,  but  only  one  need  be 
noticed.  It  is  important  to  fix  attention  upon  the  exact  ground  of 
the  action.  As  laid  in  the  declaration,  the  essence  of  the  plaintiff's 
case  is  that  the  horse,  though  one  of  ordinary  gentleness,  took 
fright  at  the  car,  which  was  a  thing  well  calculated  to  and  naturally 
would  frighten  horses  of  that  character,  and  hence  that  its  being 
left  there  was  actionable  negligence  and  a  basis  of  liability  to  the 
plaintiff.  We  observe  then,  that  the  act  complained  of  is  not  the 
act  of  leaving  a  freight  cor  standing  on  a  part  of  the  highway. 
The  particular  fault  charged  is  the  fact  of  leaving  at  that  place  a 
vehicle  or  article  which  would  naturally  frighten  horses  of  ordinary 
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gentleness.  The  mere  presence  of  the  car  in  a  portion  of  the  high- 
way, and  apart  from  its  fitness  or  liability  to  produce  that  conse- 
quence, is  not  counted  on  as  matter  of  grievance.  The  right  of 
action  was  rested  on  the  assumption  that  the  car  there  standing  was 
a  thing  which  would  naturally  scare  usually  gentle  horses.  '  It  was 
therefore  a  vital  question  whether  it  was  really  a  cause  of  that  kind 
of  danger  or  not ;  because  if  it  was  not  dangerous  in  that  way 
there  was  no  foundation  for  the  action. 

The  defendant's  counsel  contended  at  the  trial  that  the  question 
was  one  for  the  court,  but  the  learned  judge  overruled  the  point, 
and  decided  that  it  was  a  subject  for  the  jury.  We  are  unable  to 
concur  in  this  ruling.  There  are  a  vast  variety  of  things  which 
must  be  regarded  as  matters  of  common  knowledge ;  things  which 
every  adult  person  of  ordinary  experience  or  intelligence  must  be 
presumed  to  know ;  things  which  do  not  require  to  be  pleaded  or 
to  be  made  the  subjects  of  specific  proof  ;  and  it  is  not  within  the 
province  of  a  court  to  leave  it  to  a  jury  to  find  contrary  to  this 
knowledge.  The  question  before  us  is  subject  to  this  principle. 
It  is  according  to  daily  experience  to  see  cars  going  or  standing  on 
the  common  highways  while  teams  are  variously  employed  near  by, 
and  pass  and  repass  without  taking  fright.  We  have  street-cars 
and  steam  fire-engines  and  steam  threshing-machines,  but  horses 
readily  become  familiar  with  them,  and  serious  frights  are  exceed- 
ingly rare  and  entirely  exceptional.  As  objects  calculated  to  alarm 
horses,  the  rule  is  in  favor  of  their  harmlessness. 

If  a  standing  freight  car  should  be  deemed  as  dangerous  as  here 
represented,  it  would  be  impossible  to  consider  these  machines  and 
vehicles  as  fit  to  appear  on  the  highway.  Moreover,  the  reason 
would  apply  to  a  thousand  customary  and  convenient  modes  of  use 
of  our  ordinary  highways,  which  have  always  been  exempt  from 
such  doctrine,  and  which  must  remain  exempt  unless  we  are  pre- 
pared to  surrender  a  large  and  valuable  portion  of  our  rights  con- 
nected with  the  public  thoroughfares. 

I  think  the  principle  is  settled  in  Maconiber  v.  Nichols,  34  Mich. 
212 ;  s.  c,  22  Am.  Rep.  522,  and  that  the  defendant  was  entitled 
to  the  ruling  which  was  refused. 

The  judgment  must  be  reversed  with  costs  and  a  new  trial 
granted. 

Judgment  reversed. 

Campbell  and  Ooolsy,  JJ^  oononned;  Shbbwood,  J.,  dissented. 
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Momutead  —  idhcU  60fut%iui9$. 

A  dtj  lot,  bought  by  a  mmn  in  oontemplation  of  maniago  and  tor  a  homestead, 
and  inclosed  and  improved  after  marriage,  with  the  intention  of  building 
on  it  as  soon  as  means  permit,  is  exempt  even  before  anj  dwelling  honae  is 
bnilt  on  it. 

INJUNCTION.    The  opinion  states  the  case.    The  defendant 
had  judgment  below. 

John  Atkinson  and  Isaac  Marstony  for  oomplainant. 
C.  J.  ReUlyy  for  defendant 

CooLET,  J.  The  bill  in  this  case  is  filed  to  protect  a  homestead 
right,  and  to  enjoin  a  threatened  sale  upon  execution. 

The  facts  appear  to  be  that  in  January,  1880,  complainant  pur- 
chased a  city  lot  on  the  comer  of  Chene  and  Mother  streets,  in 
J)ctroit,  intending  to  make  of  it  a  homestead.  He  was  then  a 
single  man,  but  was  anticipating  the  arrival  very  shortly  of  a  young 
woman  from  (Germany  whom  he  was  to  marry.  The  woman  came 
on,  and  they  were  married  immediately,  according  to  the  preTious 
expectation.  Neither  of  them  seems  to  have  had  means,  but  they 
caused  the  lot  to  be  fenced,  and  commenced  making  use  of  it  in 
connection  with  the  business  of  selling  wood.  A  bam  and  a  shed 
were  built,  a  well  was  dug,  complainant  kept  his  horses  on  the  lot, 
and  also  hogs  and  poultry.  Mrs.  Beske  assisted  her  husband  in 
his  business,  and  received  orders  for  wood,  and  wood  to  some  ex- 
tent was  piled  on  the  lot  for  sale.  At  first,  complainant  lived  with 
his  wife  at  some  considerable  distance  from  the  lot,  but  soon  took 
board  across  the  way,  and  remained  there  while  building.  In  the 
spring  of  1881  complainant  talked  with  a  builder  about  the  cost 
of  a  house,  and  obtained  his  figures,  but  not  being  able  to  go  on 
then,  the  matter  was  left  in  abeyance.  As  complainant  and  his 
wife  earned  any  thing,  they  put  it  in  improvements  on  the  lot ;  to 
give  his  language  :  **  I  built  every  day  as  soon  as  I  got  a  httle 
money  ahead.*'    It  was  towftj^  the  end  of  .188:2  before  they  were 
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able  to  pat  tip  a  honsey  and  they  were  not  liying  in  this  until 
Janaary,  18^. 

Meantime  defendant^  on  November  28,  1882,  had  obtained  a 
judgment  against  complainant  for  $546.77  and  costs^  and  by  virtue 
of  an  execution  on  this  judgment  had  caused  levy  to  be  made  upon 
this  lot  before  complainant  had  commenced  building  his  house, 
aud  was  proceeding  to  a  sale  when  this  bill  was  filed.  The  value 
of  the  lot,  as  now  improved,  is  shown  to  be  under  fifteen  hundred 
dollars.  Defendant  by  her  answer  to  the  bill,  contests  the  fact  of 
the  lot  having  been  purchased  by  complainant  for  a  homestead,  and 
gives  evidence  of  statements  made  by  him  that  he  bought  the  lot 
for  use  in  connection  with  his  business.  We  are  entirely  satisfied 
however  that  his  intention  to  make  it  a  homestead  existed  from 
the  tii^e  pf  purchase,  and  that  he  proceeded  to  do  so  as  rapidly  as 
he  could  earn  the  means. 

The  question  now  is,  whether,  on  the  facts  recited^  the  lot  had 
become  a  homestead  in  a  legal  sense  before  the  levy  was  made  upon 
it.  We  are  of  opinion  it  had.  The  lot,  as  has  been  said,  was  pro- 
cured for  the  purposes  of  a  home,  and  complainant,  aided  by  the 
industry  and  frugality  of  his  wife,  was  proceeding  to  make  it  such 
n»  rapidly  as  their  limited  means  would  permit.  They  inclosed  it; 
they  had  their  domestic  animals  upon  it ;  they  came  to  live  in  the 
immediate  vicinity ;  they  made  a  well ;  and  they  put  up  outbuild- 
ings. Everything  but  the  dwelling  proper  had  been  erected  before 
the  levy  was  made,  and  complainant  was  bargaining  with  a  builder 
for  a  house.  If  any  thing  was  lacking  to  make  the  lot  a  home- 
stead, it  was  because  the  poverty  of  complainant  had  precluded  his 
advancing  his  improvements  as  rapidly  as  he  desired.  The  lot  how- 
ever, in  the  minds  and  hearts  of  complainant  and  his  wife,  had  been 
appropriated  as  a  home  from  before  the  day  of  their  marriage  ;  it 
was  all  the  home  they  had ;  it  represented  all  their  scanty  means, 
and  was  the  center  of  their  domestic  hopes  and  aspirations.  They 
did  not  as  yet  sleep  upon  it  or  take  their  meals  upon  it ;  and  prob- 
ably if  they  had  done  this  in  some  of  the  buildings  already  con- 
structed^ their  right  to  claim  a  homestead  would  not  have  been 
disputed.  But  this  is  not  an  indispensable  condition  ;  the  man 
who  buys  a  home  which  is  all  ready  for  occupancy,  cannot  have  it 
taken  from  him  as  he  is  attempting  to  move  in  his  goods,  because 
he  has  not  yet  eaten  or  slept  within  it.  Any  one  might  be  deprived 
of  a  homestead  if  so  narrow  a  construction  of  the  privilege  should 
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prevail.  It  is  people  like  this  complainant  and  his  wife,  with  very 
limited  means,  that  the  law  enconrages  with  its  promise  to  save 
their  home  to  them  if  they  will  but  seciue  one  ;  and  it  would  be  a 
deceptive  promise  if  it  were  only  made  on  conditions  which  any 
creditor  might  so  easily  defeat  We  think  it  was  meant  to  be  effective 
in  cases  like  the  present,  and  that  complainant  is  entitled  to  the 
relief  he  prays. 

Decree  will  be  entered  for  complainant  with  costs  of  both  courts. 

Judgmmt  qfirmsd. 

The  other  justices  concurred. 


MoKon  T.  MioHieAjr  Obhtbal  Bailboad  Oomputt. 

«i  moll,  an.) 

if4iyi(0WiM — dangmwu  condition  of  raSwoff  MaUon  grounds. 

A  man  waiting  at  a  railway  station  for  hia  wife,  whom  he  expected  hy  tain^ 
having  a  call  of  natnre,  and  no  npedal  resort  being  provided,  stepped  off  a 
walk  on  the  groonds,  in  the  dark,  and  fell  into  a  hole  and  was  hurt.  AU, 
that  the  company  was  liable.* 

ACTION  of  damages  for  personal  injury  by  negligence.     The 
opinion  states  the  case.    The  defendant  had  judgment  below. 

Sawyer  d  KnawUan^  for  appellant. 

Honry  Russel,  Chartss  R.  Whtiman  and  WiUiam  S.  WM^  for 
appellee. 

Obayes,  0.  J.  On  the  eyening  of  September  16,  1879,  the 
plaintiff's  wife,  accompanied  by  a  hired  girl,  was  returning  on  de- 
fendant's train  from  the  east  to  her  home  in  Chelsea,  and  the 
plaintiff  went  to  defendant's  depot  to  meet  and  escort  hei;  as  he  had 
previously  informed  her  he  would.  It  was  about  eleven  o'clock. 
The  train  was  coming  in  as  he  reached  the  station.  Being  urged  by 
acaU  of  nature,  and  there  being  no  urinal,  he  passed  some  little  dis- 
tance along  *the  sidewalk,  away  from  the  place  for  the  passengers 
to  alight,  and  in  order  to  seclude  himself  from  observation  and 

•  Sm  PiUdnuyfii,  Fort  ITayiM,  eU^  B.  Co.  ▼.  Bingham  CV  Ohio  St.  a6«).9S  Ajb.  Bap^ 
9S1:  BowT.  iAMNiri,  «te.,  M,  Oo.  dt  IWnm  A.  Co.  (09  Mo.  S7).  SI  Am.  Sep. SH. 


OCTOBER  TERM,  1883.  59^ 

McKone  t.  Michigan  Centzml  Bailroad  Gompan/. 

AToid  indecent  exposure,  he  stepped  from  four  to  eight  feet  on  de- 
fendant's grounds,  and  fell  into  a  deep  hole  and  received  injury. 
He  subsequently  sued  the  company  in  this  action  for  the  damages 
suffered ;  but  the  Circuit  judge,  being  of  opinion  that  his  deviation 
from  the  sidewalk  placed  him  where  the  risk  was  all  his  own,  and 
where  the  existence  of  unsafe  conditions  was  not  a  fault  of  the 
company  of  which  he  could  take  advantage,  proceeded  to  order  a 
verdict  for  the  defendant. 

The  ruling  appears  to  be  defended  on  two  general  grounds:  First 
that  the  declaration  is  at  fault  for  the  want  of  certain  averments 
necessary  to  formulate  a  charge  of  the  kind  of  grievance  which  the 
plaintiff  endeavored  to  establish  ;  second,  that  when  the  plaintiff 
left  the  sidewalk  he  became  a  trespasser  on  defendant's  ground,  and 
received  his  injury  through  his  own  misdoing. 

As  to  the  first  proposition,  the  accuracy  of  the  declaration  in 
point  of  strict  law  will  not  be  considered.  The  case  was  not  dis- 
posed of  on  such  ground.  The  declaration  was  treated  by  court 
and  counsel  as  a  proper  one  for  the  controversy.  It  was  fully  ac- 
quiesced in,  as  well  framed  and  applicable  to  the  case,  and  it  is  too 
late  now  to  raise  the  point  in  order  to  defeat  the  writ  of  error. 

As  to  the  second  ground,  there  was  no  proof  of  special  regula- 
tions by  the  company  at  this  station  in  regard  to  the  reception  and 
exit  of  passengers,  or  the  rights  and  privileges  of  their  friends  and 
attendants.  The  evidence  tended  to  show  that  the  passenger-house 
and  privy  accommodations,  together  with  the  water-tank,  had  been 
destroyed  by  fire,  and  that  the  existing  accommodations  were  scant 
and  temporary.  No  privy  accommodations  remained.  That  the 
place  where  the  buildings  had  stood,  and  the  surrounding  ground, 
including  the  spot  where  the  plaintiff  received  his  injury,  had  been 
levelled  off  and  gravelled,  and  left  open  for  use.  That  the  company 
virtually  offered  it  for  the  use  of  its  patrons,  and  that  the  offer  was 
acted  on,  and  the  ground  habitually  used  for  all  the  purposes  which 
are  usual  at  such  places.  That  the  hole  or  sink  in  which  the 
plaintiff  fell  was  so  situated  that  those  frequenting  the  place  would 
be  in  danger  of  getting  in  it.  That  it  was  a  defect  not  unlikely  to 
cause  injury,  and  was  left  entirely  uncovered  and  exposed,  without 
an  obstacle  to  arrest  approach  to  it,  or  turn  persons  from  it,  and 
without  any  light  to  betray  its  existence  or  position. 

Now,  as  this  point  was  a  portion  of  defendant's  station  ground, 
and  included  in  the  space  allotted  to  the  public,  and  devoted  to  the 
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conyenience  of  all  persons  having  lawful  intercoarse  with  the  sta- 
tion, the  company  was  boand  to  keep  it  in  a  reasonably  safe  condi- 
tion for  its  customers ;  and  whether  in  permitting  the  pitfall  in 
question  to  exist  this  duty  of  the  company  was  not  disregarded, 
was  a  question  which  the  court  was  not  justified  in  ruling  against 
the  plaintiff.  The  facts  were  very  strong  that  the  company  was  at 
fault  It  we  believe  the  cTidence,  which  is  undisputed,  the  plaint- 
iff was  not  a  trespasser.  His  occasion  was  not  only  lawful,  bnt  it 
was  obyiously  within  the  license  which  the  company  had  extended 
to  the  public  It  is  admitted  in  argument  that  had  his  presence  at 
the  station  been  in  the  character  of  a  hackman  engaged  in  running 
for  passengers,  his  stepping  aside  would  not  have  been  wrongful, 
and  the  duty  of  the  company  would  have  extended  to  him.  We 
think  it  would  be  straining  common  sense  to  make  such  a  distinc- 
tion as  is  implied  here.  He  was  a  customer  within  the  essence  of 
the  rule  just  mentioned.  The  company  was  bringing  his  wife  to 
him,  and  he  went  to  receive  and  protect  her.  Had  his  errand  been 
to  receive  a  bale  of  goods,  or  a  horse,  no  one  would  doubt  that  he 
had  all  the  rights  of  a  customer,  and  it  seems  little  less  than  pre- 
posterous to  contend  that  the  right  was  not  simply  different  or  in- 
ferior, but  absolutely  wanting,  because  it  was  his  wife  that  he  went 
for. 

We  think  the  evidence  had  a  tendency  to  establish  a  liability, 
and  that  the  case  should  have  been  submitted  to  the  jury. 

The  judgment  is  reversed  with  costs  and  a  new  triid  granted. 

JudgvMwt  rmterMd. 

The  other  justices  concurred. 
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Mdgnee  — paroi,  to  eontradM  fftummiif, 

Od  tbe  back  of  a  promlflsory  note  the  defendants  execated  a  gnanntj  that  it 
was  "  good  and  collectible  until  paid."  Without  haying  sued  the  maker  of 
the  note,  who  it  was  claimed  was  insolvent,  the  plalntifb  offered  eyidenoe 
that  at  the  time  of  the  making  of  the  note»  it  was  understood  between  the 
maker,  the  guarantors  and  themselyes,  that  it  was  made  without  considera- 
tion, for  the  accommodation  of  the  guarantors,  upon  their  promise  to  take 
care  of  it  and  paj  it.     Held  inadmissible. 

ACTION  on  a  guaranty.     The  opinion  states  the  case.    The 
plaintiS  had  judgment  below. 

X.  D,  Brewster  and  8.  Tweedy,  for  defendants. 

ff,  8.  8anford,  E.  W.  8eymour  and  W.  F.  Tayhr,  oontra. 

LooMis,  J.  On  the  35th  day  of  NoTember,  1871,  Oharles  Bene- 
dict gaye  his  note  to  the  plaintifEs  for  the  sum  of  (7,000^ 
payable  on  demand,  with  interest  semi-annually  and  taxes. 
On  the  back  of  this  note  was  the  following  written  guaranty,  signed 
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by  each  of  the  defendanta  :  "  Fur  ralae  nceired,  we  jointlj  and 
Beverally  gnanuitee  the  within  note  good  and  ctdlectaMe  iuit0 
paid." 

Althongh  the  declaration  has  a  wider  ewe^,  yet  it  ia  cmceded 
that  the  plaintiffs  moat  reoorer,  if  at  all,  npon  the  contract  of 
f^naranty  alone.  All  other  grounds  of  action  are  excluded  by  the 
deciaiou  of  thi<  conrt  when  thie  caue  was  previoiuiy  before, it. 
Allen  T.  Rundle,  45  Conn.  52& 

Ooaranties  are  either  aheolnte  or  conditiooaL  If  A.  guarantees 
the  collectibility  or  goodnen  of  B.'b  note  to  C,  he  does  not  abso- 
lutely guarantee  its  payment,  but  only  that  he  will  pay  it  in  the 
event  that  C  shall  teet  the  collectibility  or  goodness  of  the  note  bj 
r^nlar  prosecution  of  suit  against  B.,  and  shall  be  unable  by  doe 
and  reasonable  diligence  to  enforce  its  pcLymeut  2  Dan.  Ncg. 
Inst,  §  1769.  In  Edwards  on  Bills  (2d  ed.,  side  p.  238),  the  doc- 
trine is  more  fully  stated  as  follows :  "  A  guaranty  that  a  note  is 
collectible  is  a  conditional  promise  binding  npon  the  guarantor 
only  in  case  of  diligence.  In  order  to  perfect  the  obligation  so  as 
to  render  him  liable  thereon,  the  guarantee  must  use  diligence  in 
the  endeaTor  to  collect  his  note,  for  it  is  a  condition  precedent. 
In  other  words,  the  obligation,  which  is  inchoate,  does  not  become 
abeolute  until  the  guarantee  has  performed  the  condition  on  his 
part ;  and  it  seems  that  if  he  fails  to  perform  the  condition  prece- 
dent, so  that  in  fact  no  obligation  accraee  and  becomes  perfect 
against  the  guarantor,  even  a  subsequent  and  express  promise  to 
pay  will  not  render  him  li^le  thereon." 

In  fixing  liability  on  such  a  guaranty  courts  of  high  anthori^, 
notably  those  of  the  State  of  Xew  York,  hold  that  the  only  evi- 
deuce  that  the  note  is  not  collectible  is  the  failure  of  legal  proceed- 
ings, diligently  pursued,  to  result  in  collection.  Moaketvy  t.  Rtgga, 
19  Johns.  69 ;  10  Am.  Dec.  196  ;  Thomaa  t.  Woodt,  4  Ckiw.  173 ; 
TayUn-  v.  BulUn,  6  id.  624 ;  Oumptton  v.  MeXair,  1  Wend.  457 ; 
White  T.  Cote,  13  id.  543  ;  Levtland  t.  Shepard,  2  HUl,  139 ;  Vam- 
derveer  t.  Wright,  6  Barb.  547;  NamU  v.  Fowler,  23  id.  628 ;  Qal- 
Imjlii-r  V.  White,  31  id.  93 ;  Motier  v.  Wafvl,  56  id.  80 ;  Oraig  t. 
PaTkix.  40  N.  Y.  181. 

Anil  the  same  rule  has  been  adopted  by  tie  courts  of  Wisconsin, 
UicluguD  and  several  other  States.  Borden  v.  CHB>ert,l&  Wis.  670; 
Batman  t.  Akeley,  39  Mich.  710.  In  the  latter  case,  Coolet.J., 
giving  the  opinion  of  t1ie  court,  after  an  able  review  of  the  aulhon- 
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ties  in  the  seyeral  States,  referring  to  the  New  York  doctrine,  says: 
*^  Wc  believe  that  rule  to  be  reasonable  and  to  accord  with  the  gen- 
eral undelrstanding  of  the  parties  when  such  guaranties  are  given. 
The  undertaking  that  a  note  is  collectible  means  that  if  legal  pro- 
ceedings for  collection  are  diligently  prosecuted  at  law  they  shall 
result  in  collection.  It  does  not  mean  that  the  maker  of  the  note 
is  responsible  or  shall  remain  responsible,  but  that  the  debt  shall 
be  collected  if  the  proper  steps  are  promptly  taken  for  the  purpose. 
It  may  be  that  an  officer  would  find  attachable  property  where  the 
witnesses  knew  of  none  ;  it  may  be  that  with  the  large  exemptions 
allowed  by  law,  the  debtor  would  choose  to  make  payment  rather 
than  have  the  judgment  stand  against  him,  even  when  payment 
could  not  be  enforced." 

On  the  other  hand,  the  courts  of  Ohio,  Pennsylvaniay  Massachu- 
setts, Maine  and  Vermont,  while  construing  such  a  guaranty  in 
substantially  the  same  manner,  yet  hold  that  it  is  not  necessary  to 
institute  a  suit  if  the  maker  is  insolvent,  and  they  allow  proof  of 
the  waiver  of  the  condition  by  the  guarantor.  Stime  v.  Rockefeller, 
29  Ohio  St.  625  ;  McDoal  v.  Yeomans,  8  Watts,  361 ;  McClurg  v. 
Fryer,  15  Penn.  St.  293  ;  Miles  v.  LinnMy  97  Mass.  298 ;  Gillu 
ghan  t.  Boardman,  29  Me.  79  ;  Wheeler  v.  Lewis,  11  Vt.  265  ;  BuU 
V.  Bliss,  30  id.  127  ;  Dana  v.  ConatU,  id.  246. 

It  is  difficult  to  determine  on  which  side  is  the  weight  of  legal 
authority.  The  question  in  this  State  may  perhaps  be  regarded  as 
an  open  one.  The  only  importance  it  has  for  the  purposes  of  the 
present  case  is  its  bearing  upon  the  question  of  evidence  and  upon 
the  duty  of  the  court  relative  to  the  thirteenth  written  request. 
If  we  adopt  the  New  York  rule,  it  would  logically  require  all  evi- 
dence of  waiver  to  be  rejected  and  a  subsequent  promise  by  the  de<- 
fendants  would  not  relieve  the  plaintiffs  from  the  consequences  of 
their  laches.  We  are  not  prepared  to  accept  this  rule,  notwith- 
standing the  force  of  logic  and  weight  of  legal  authority  by  whieli 
it  is  supported.  The  principles  adopted  by  this  court  in  the  cases 
of  Perkins  v.  Cailin,  11  Conn.  213.;  29  Am.  Dec.  282,  and  Ran- 
Bom  V.  Sherwood,  26  Conn.  437,  and  the  fact  that  it  seems  more 
just  and  equitable  not  to  require  a  suit,  with  all  its  attendant  ex- 
penses and  trouble,  where  suit  must  be  vain,  incline  us  so  to  hold, 
and  to  allow  under  some  circumstances  the  diligence  required  by 
the  law  to  be  waived  by  the  party  for  whose  benefit  it  is  required. 
Regard  however  must  always  be  had  to  the  terms  of  the  contract 
Vol.  XLVII  —  76 
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of  guaranty.  Where  it  is  so  explicit  as  to  leave  no  room  for  con- 
struction, that  IB,  where  the  exact  diligence  required  is  all  stipu- 
lated in  the  contract — in  such  case,  though  vain,  the  steps  pointed 
out  must  all  be  taken,  for  the  reason  that  the  court  will  not  dis- 
pense with  what  the  parties  have  explicitly  agreed  to.  Dwighi  t. 
Williams,  4  McLean,  581;  Modketey  v.  Riggs,  19  Johns.  69  ;  Eddy 
V.  SianUm,  21  Wend.  255. 

Accepting  for  the  purposes  of  this  case  the  more  liberal  rule  for 
the  benefit  of  the  plaintifFs,  we  must  neyertheless  hold  the  guar- 
anty a  conditional  one,  and  that  the  condition  is  precedent  and  an 
essential  part  of  the  contract,  and  that  the  burden  of  proof  waa 
therefore  on  the  plaintiflk  to  show  by  appropriate  eyidence,  either 
that  they  first  exhausted  all  legal  remedies  without  success,  or  that 
the  maker  was  insolvent,  or  that  the  guarantors  in  some  proper 
manner  waived  the  legal  proceedings. 

The  plaintifiFs,  in  lieu  of  a  strict  performance  of  the  condition,' 
relied  upon  two  claims  :  1st,  that  the  maker  of  the  note  at  the 
commencement  of  the  present  suit  was  notoriously  and  utterly  in- 
solvent ;  and  2d,  that  it  was  understood  between  the  maker,  guar- 
antors and  payees  of  the  note  at  the  time  of  its  execution  and  de- 
livery, that  the  maker  had  signed  it  without  consideration,  at  the 
request  and  for  the  accommodation  of  the  guarantors,  and  upon 
their  promise  that  they  would  take  care  of  it  and  pay  it  within  a 
short  time  from  its  date. 

The  questions  arising  under  the  first  claim  will  be  hereafter  con- 
sidered in  connection  with  the  charge  to  the  jury.  The  second  claim 
will  be  considered  first,  in  connection  with  the  objections  to  the 
admissibility  of  the  testimony  offered  by  the  plaintiffs  to  sustain 
it.     The  motion  states  the  evidence  as  follows  : 

The  plaintiffs  offered  evidence  in  chief  to  prove  that  some  time 
prior  to  November,  1871,  the  Bartram  ft  Fanton  Sewing  Machine 
Company  was  indebted  to  the  plainti£h  in  the  sum  of  t7,000  and 
was  being  pressed  for  payment ;  that  William  P.  Seeley,  one  of  the 
defendants,  and  who  was  acting  and  managing  for  the  company,  of 
which  he  was  a  stockholder,  in  paying  off  its  debts,  proposed  to  the 
plaintiffs,  that  as  the  company  would  want  to  use  what  ready  money 
it  had,  it  would  get  up  a  note  and  get  some  one  to  sign  it,  whom  the 
stockholders,  or  some  of  them,  would  indemnify,  and  would  sign  as 
guarantors  on  the  back  of  the  note,  and  that  they  thought  they 
could  get  Charles  Benedict  t.o  let  them  use  his  name  ;  that  there- 
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after  Charles  Hull,  one  of  the  defendants,  and  also  a  stockholder  in 
the  company,  went  to  Benedict  for  the  purpose  of  inducing  him  to 
lend  his  name  as  maker  of  the  proposed  note,  and  for  that  purpose 
promised  him  that  he  should  never  be  called  upon  to  pay  the  note 
and  that  no  harm  should  ever  come  to  him  on  account  of  his  sign- 
ing it,  but  that  the  guarantors  would  pay  it ;  that  afterward  Hull 
and  Seeley  gave  the  note  to  the  plaintiffs  in  accordance  with  their 
proposition  so  to  do,  and  they  and  the  other  guarantors,  all  of  whom 
were  stockholders  in  the  company,  told  the  plaintiffs  that  they  had 
got  Benedict's  name,  and  had  agreed  to  protect  him  and  to  pay  the 
note  and  that  no  harm  should  come  to  him  from  signing  it,  and 
that  the  plaintiffs  accepted  the  note  in  payment  of  their  claim 
against  the  company ;  that  afterward  Benedict  also  informed  the 
plaintiffs  that  the  defendants  had  promised  to  protect  him,  and  that 
it  was  agreed  when  he  signed  the  note  that  he  was  not  to  pay  it 
and  should  have  no  trouble  with  it,  but  that  the  parties  who  signed 
on- the  back  of  it  should  take  care  of  it. 

That  part  of  the  eyidence  which  details  a  conversation  between 
the  plainti£h  and  Benedict,  after  the  transaction,  and  not  in  the 
presence  of  the  defendants,  wherein  Benedict  told  the  plaintiffs 
**  that  the  defendants  had  promised  to  protect  him,  and  that  it  was 
agreed  when  he  signed  the  note  that  he  was  not  to  pay  it,  and 
should  have  no  trouble  with  it,  but  that  the  parties  who  signed  on 
the  back  of  it  should  take  care  of  it,"  was  not  only  matter  inter 
alioSj  but  as  against  the  defendants  pure  hearsay  evidence  which 
was  too  clearly  inadmissible  to  justify  discussion. 

Most  of  the  remaining  evidence  objected  to  goes  to  establish  at 
the  very  inception  of  the  note  a  verbal  agreement  in  direct  conflict 
with  the  written  guaranty.  But  we  must  not  fail  to  give  due 
prominence  and  consideration  to  the  express  disclaimer  on  the  part 
of  the  plaintiffs  and  the  court  that  the  evidence  was  offered  or 
received  for  the  purpose  of  contradicting  the  note  or  guaranty,  but 
only  to  excuse  the  plaintifl!s'  failure  to  test  the  collectibility  of  the 
note  by  first  bringing  suit  against  the  maker. 

But  notwithstanding  the  disclaimer  it  seems  to  us  that  the  evi- 
dence was  admitted  in  violation  of  the  spirit  and  reason  of  the  rule, 
and  it  had  the  precise  effect  which  would  result  from  a  material 
change  in  the  contract. 

But  it  may  be  suggested  that  if  parol  evidence  of  a  subsequent  pro- 
mise does  not  vary  the  contract,  neither  will  an  antecedent  or  oon* 
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temporaueous  Yerl>al  agreement  We  think  howeyer  there  Ls  good 
ground  for  a  distinction  between  antecedent  and  snbeequent 
tranBactions  in  this  regard,  arising  from  the  reason  of  the  rale 
which  excludes  parol  eyidence  and  which  merges  all  preyious 
oouversations  and  negotiations  in  the  deliberate  language  of  the 
written  contract  To  adopt  the  language  of  Judge  Noir,  in  Me- 
Dowall  y.  Becldy,  2  Const  (S.  C.)  265.  *^  The  yarious  conceptions 
of  different  minds  on  the  same  subject,  the  liability  of  all  persons 
to  forgetfulness,  the  influence  of  passion,  prejudice  or  interest, 
render  unwritten  contracts  at  all  times  uncertain.  But  Kiera  scripia 
manei.  It  cannot  change  with  times  and  circumstances,  and 
when  a  contract  is  reduced  to  writing,  the  law  presumes  the  writ- 
ing to  contain  the  whole  agreement"  In  Stone  y.  JtaekefoUer, 
29  Ohio  St.  G25,  which  was  an  action  on  a  written  guaranty  of 
the  collectibility  of  a  note,  the  court  say  :  ''  The  law  will  not  sup- 
ply any  condition  which  is  not  iucorporated  into  the  agreement,  or 
fairly  implied  from  the  language  used ;  and  in  the  absence  of  fraud, 
accident  or  mistake,  it  is  presumed  conclusiyely  that  the  terms  of 
the  contract,  as  agreed  between  the  parties  at  the  time,  are  fully 
expressed  in  the  written  guaranty." 

But  the  plaintiffs  in  effect  say,  we  do  not  yary  the  contract  be- 
tween us  and  the  defendants ;  there  it  is,  intact  on  the  back  of  the 
note  ;  we  base  our  action  upon  it  But  how  is  it  preseired  intact  t 
From  the  same  transaction,  from  the  same  conyersation,  at  the  same 
time  and  place,  between  the  same  parties,  and  upon  the  same  sub- 
ject matter,  the  court  allows  to  be  preyed  two  contracts,  side  by 
side,  one  written,  the  other  yerbal ;  one  a  conditional  guaranty, 
the  other  an  absolute  promise  to  pay  the  note  without  any  condition 
whatsoeyer.  But  which  is  to  preyail  ?  Why,  the  written  of  course, 
say  the.  plain  tiffs.  But  how  ?  Only  in  name,  while  the  contem- 
poraneous yerbal  contract  under  coyer  of  the  doctrine  of  waiyer 
in  effect  nullifies  it.  Now  it  seems  to  us  that  this  is  a  case  for  the 
application  of  the  presumption  that  the  whole  of  the  agreement  was 
committed  to  writing.  This  case  strikingly  illustrates  the  neces- 
sity and  wisdom  of  the  rule.  There  neyer  was  an  instance  of  more 
direct  and  palpable  contradiction.  It  is  incredible  that  the  parties 
talked  one  thing  and  wrote  another  so  different  at  the  same  time 
and  place  and  with  the  same  motiyes.  If  any  waiyer  was  agreed  to 
and  any  promise  made,  it  was  most  natural  to  insert  it  in  the  writ- 
ing.    But  afterward,  with  a  change  of  circnmstances  and  motiyes 
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it  ig  reasonable  to  expect  that  parties  may  waive  some  provison  ofV*\ 
previously  written  contract ;  so  that  a  contempoianeons  and  a  sah- 
seqnent  waiver  do  not  rest  on  the  same  ground. 

In  Ooodwin  v.  Budeman^  11  Iowa,  308,  cited  by  the  plaintiffs  to 
support  the  admission  of  this  evidence,  there  is  a  clause  in  the 
opinion  which  seems  to  concede  that  there  is  ground  for  the  dis- 
tinction which  we  have  been  discussing.  That  like  the  case  at  bar, 
was  an  action  on  a  guaranty  of  the  collectibility  of  a  note.  The  waiver 
relied  upon  was,  ''that  after  the  note  matured  the  defendant  told 
the  plaintiff  not  to  sue  it  and  that  he  would  pay  it  himself.'^ 
Wright,  J.,  in  giving  the  opinion,  says  :  ''  Treated  as  a  conditional 
promise,  the  guarantor,  as  a  general  rule,  is  bound  only  in  the  event 
that  the  holder  shall  use  diligence  to  collect  it  of  the  maker.  But 
that  the  use  of  this  diligence  may  be  waived  by  the  guarantor  we 
have  no  doubt.  And  if  at  his  instance  and  request,  and  upon  faith 
of  his  promise,  the  diligence  is  not  used,  he  is  liable.  It  may  be 
admitted  that  a  parol  agreement,  made  at  tlio  t  me  of  the  guaranty, 
to  waive  the  use  of  diligence,  would  not  be  .idmissible  because  of 
its  conflict  with  the  written  agreement.  *  *  In  this  case  how- 
ever the  proof  in  no  sense  contradicted  the  written  guaranty,  any 
more  than  proof  of  the  waiver  of  laches  in  the  case  of  an  ordinary 
indorsement  of  negotiable  paper.'' 

The  case  of  Cotales  v.  Townsend,  31  Ala.  133^  is  distinguishable 
from  the  case  at  bar  in  several  respects,  yet  the  reasoning  of  Stoke, 
J.,  in  giving  the  opinion,  we  think  is  applicable.  It  was  an  action 
by  payees  against  the  acceptor  of  a  bill  of  exchange,  in  which  the 
defendant  offered  to  prove  by  parol  that  he  accepted  the  bill  under 
a  verbal  agreement  with  the  payees  to  the  effect  that,  if  the  bill 
was  not  paid  at  maturity,  the  payees  should  not  call  upon  him  until 
they  had  prosecuted  the  drawers  to  judgment  or  insolvency  and 
used  all  proper  means  to  collect  the  same.  The  judge  says  :  "  The 
contract  declared  on  in  this  case  is  an  absolute  primary  obligation* 
to  pay  money.  The  testimony  which  the  court  rejected  was  offered 
with  a  view  of  proving  a  contemporaneous  oral  agreement  of  the 
parties,  that  the  liability  of  the  appellant  was  not  absolute  and 
primary,  but  contingent  and  secondary.  Thus  viewed  a  more 
palpable  attempt  to  vary  by  parol  the  terms  of  a  written  contract 
cannot  be  presented.*' 

We  have  not  been  able  to  find  any  case  where  a  parol  contem- 
poraneous agreement  was  admitted  for  the  pnrpoRo  cf  showings 
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he  shall  be  required  to  pay  them,  will  not,  although  such  notioe  is 
not  giyen,  estop  the  company  from  setting  up  the  forfeiture,  which 
according  to  the  terms  of  the  policy  subsequently  accepted,  was 
incurred  on  the  non-payment  of  the  premium  when  due.  The 
policy  as  issued  and  accepted  must,  in  a  court  of  law,  be  taken  as 
expressing  the  final  agreement  of  the  parties,  and  as  merging  all 
previous  verbal  stipulations.  For  compliance  with  arrangements 
respecting  future  transactions,  ])artie8  miist  provide  by  stipulations 
in  their  agreements  when  reduced  to  writing.  The  doctrine  carried 
to  the  extent  for  which  the  assured  contends  would  subvert  the 
salutary  rule,  that  the  written  contract  must  prevail  over  previous 
verbal  arrangements,  and  open  the  door  to  all  the  evils  which  that 
rule  was  intended  to  prevent."  Citing  Wkiis  v.  AMam,  SI  N.  T» 
280,  which  is  in  point,  and  other  authorities. 

[Omitting  other  questions.] 

A  new  trial  is  advised. 

In  this  opinion  the  other  judges  ooncmmd. 


Habbal  v.  Lbysbtt. 

tSOOoDD  4S.) 

A  deed  of  land,  of  whieh  the  gnntor  is  ousted,  to  one  to  whom  he  had  previoaaly 
eontracted  to  oonvej  it,  is  not  within  the  statute  against  selling  pretended 
titles. 

A  mortgage  is  not  a  **  oonvejanoe  "  within  the  statute  against  selling  pretended 
titles. 

FOBECLOSUfiE.     The  opinion  states  the  case.     TheplaintiflF 
had  judgment  below. 

/.  W.  Parrott,  for  plaintiff  in  error. 

M.  W.  S^maury  for  defendant  in  error. 

LooMis,  J.  This  is  a  suit  for  the  foreclosure  of  a  mortgage  anA 
for  the  possession  of  the  mortgaged  premises.  The  principal  de- 
fendant is  Samuel  McDonald,  who  claims  to  be  equitably  entitled  to 
the  mortgaged  premises,  and  to  have  been  in  adverse  possession  of 
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them  when  the  mortgage  was  made  by  the  defendant  Leverty,  who 
held  the  record  title,  as  well  as  at  the  time  the  premises  were  con- 
yeyed  to  Leverty. 

It  appears  from  the  finding  that  on  the  24th  of  December,  1874, 
}fathaniel  Wheeler  and  Henry  Sanford  of  Bridgeport,  who  were 
then  the  owners  of  a  piece  of  land  on  one  of  the  streets  of  that  city, 
which  incladed  the  land  in  question,  made  a  written  contract  with 
the  defendant  Leverty,  under  which  the  latter  was  to  erect  a  block 
of  five  brick  dwelling  houses  on  the  land,  of  which  Wheeler  and 
Sanford  were  to  purchase  the  eastern  one  at  a  stipulated  price  and 
to  convey  the  rest  to  Leverty  or  his  assigns  at  a  stipulated  price, 
the  price  of  the  land  being  applied  toward  payment  for  the  house 
taken  by  them  of  Leverty  and  the  balance  payable  to  him  in  cash. 
They  also  agreed  to  procure  mortgage  loans  on  each  of  the  next 
three  houses,  of  $2,400  each,  for  the  benefit  of  Leverty.  On  the 
same  day  Leverty  contracted  with  Fones  &  Ganfield,  car^ienters,  to 
do  all  the  wood  work  of  the  block  for  $2,300,  to  be  paid  for  by  a 
conveyance  to  them  of  the  fourth  house  in  the  block  from  the  east 
at  the  price  of  $4,100,  they  paying  Leverty  the  difference,  $1,200, 
in  cash  *  Fones  &  Ganfield,  being  unable  to  perform  the  contract, 
assigned  it,  with  the  consent  of  Leverty,  to  the  defendant  Mc- 
Donald, who  went  on  and  performed  it  in  full  to  the  satisfaction 
of  Jwicverty,  and  became  entitled  to  the  conveyance  to  him  of  the 
bouse  which  by  the  agreement  Fones  &  Ganfield  were  to  receive. 
On  the  22d  of  November,  1875,  Leverty  having  accepted  the  work, 
McDonald  entered  into  possession  of  the  house  which  was  to  be 
conveyed  to  him,  and  placed  tenants  in  it  with  the  knowledge  and 
approval  of  Leverty.  He  began  to  occupy  before  receiving  his 
deed,  but  in  the  expectation  of  a  conveyance  of  the  premises  to 
himself,  either  from  Leverty,  when  he  obtained  title,  or  directly 
from  Wheeler  and  Sanford.  The  premises  thus  occupied  by  Mc- 
Donald  are  the  mortgaged  premises  to  which  the  present  suit  relates. 

We  have  thus  a  contract  of  Wheeler  and  Sanford  to  convey  tho 
four  houses  of  the  block  to  Leverty  on  his  completing  the  block, 
the  contract  of  Leverty  to  convey  the  house  in  question  to  Mc- 
Donald on  his  completing  the  wood  work  of  the  block,  McDonald's, 
completion  of  the  wood  work  to  the  acceptance  of  Leverty,  and 
McDonald's  entry  into  possession  with  Leverty's  consent  in  anticipa- 
tion of  the  conveyance  to  be  made  to  him.  The  rights  of  the  par- 
ties at  this  point  are  very  clear  and  the  whole  case  a  simple  one. 
V0L.XLVII— 77 
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Thus  matters  stood  until  a  dispute  arose  between  McDonald  and 
Leverty  as  to  whether  the  former  was  to  pay  a  certain  bill  of  lumber, 
the  particulars  of  which  are  unimportant,  but  which  resulted  in 
Levertj's  entering  upon  the  premises  on  the  10th  of  January,.  1876, 
and  compelling  the  tenants  to  remove  from  the  building,  but  upon 
McDonald's  arriying  there  was  a  contest  for  the  possession,  which 
resulted  in  Leverty's  locking  some  of  the  inside  doors  and  keeping 
the  keys  and  in  McDonald's  continuing  in  the  general  occupancy 
with  the  outside  keys  in  his  possession.  The  occupancy  was  con- 
tinued until  April  1,  1881,  both  parties  claiming  during  that 
period  to  haye  been  in  possession. 

On  the  15th  of  January,  1876,  Wheeler  and  Sanford  executed 
and  deliyered  to  Leverty  a  conveyance  of  the  property  which 
by  their  contract  they  were  to  convey  to  him,  including  the 
premises  in  controversy,  which  deed  was  soon  after  put  upon  re- 
cord, and  on  the  first  of  July,  1876,  Leverty  executed  to  the  plaint- 
ifl»  Harral,  a  mortgage  of  the  house  claimed  by  McDonald,  for  a 
loan  of  $2,400  ;  the  loan  being  made  by  Harral  in  good  faith  and 
with  no  knowledge  of  the  claim  of  McDonald  on  the  property, 
though  without  making  inquiry  beyond  an  examination  of  *  the  re- 
cord title. 

The  first  question  is  whether,  at  the  time  of  the  conveyanoe  by 
Wheeler  and  Sanford  to  Leverty,  McDonald  was  in  such  possession 
of  the  premises  in  controversy  as  to  have  ousted  the  grantors,  so 
their  deed  was  void  under  the  statute  against  selling  pretended 
titles.  Gen.  Stat,  p.  354,  g  15.  That  statute  is  as  follows  :  ''  All 
conveyances  and  leases,  for  any  term,  of  lands  or  tenements  of 
which  the  grantor  or  lessor  is  ousted  by  the  entry  and  possession 
of  another,  unless  made  to  the  person  in  actual  possession,  shaJl  be 
void." 

The  finding  of  the  committee  with  regard  to  the  possession  of 
McDonald  is  as  follows:  ^'I  find  that  when  McDonald  entered 
into  the  occupancy  of  said  premises  on  the  22d  of  November,  1875, 
he  so  entered,  not  claiming  any  independent  title,  but  acknowledg- 
ing and  recognizing  said  Wheeler  and  Sanford  and  said  Leverty  to 
be  the  legal  owners  thereof ;  that  he  commenced  the  occupancy  of 
the  premises  by  permission  of  said  Leverty,  but  since  January  10, 
1876,  has  continued  such  occupancy  against  his  consent.  But  I 
find  that  he  has  ever  held  and  now  holds  said  oooupancy,  setting 
np  no  complete  legal  title  in  himself,  but  under  a  claim  that  said 
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Leverty  and  said  Wheeler  and  Sanford,  aa  the  holders  of  the  legal 
title,  were  bound  by  a  contract  obligati(Hi  to  give  him  a  deed 
,thereof  ;  and  I  find  that  no  notice  was  ever  gi?en  by  McDonald  to 
said  Wheeler  and  Sanford  that  he  claimed  to  kold  adversely  to 
them." 

We  think  it  clear  that  upon  this  finding,  whatever  might  be  the 
character  of  McDonald's  possession  as  against  Leverty,  it  cannot 
be  regarded  as  adverse  to  Wheeler  and  Sanford ;  and  as  they  were 
the  parties  holding  the  legal  title  at  the  time  of  their  conveyance 
to  Leverty  they,  and  thejr  only,  were  the  parties  whose  ouster  could 
affect  the  validity  of  their  conveyance. 

•  The  authorities  are  numerous  and  agreed  in  support  of  the  pro- 
position that  a  party  taking  possession  of  premises  under  a  contract 
of  sale,  and  in  expectation  of  a  conveyance  under  the  contract,  is 
not  holding  adversely  to  the  owner,  and  that  he  can  change  his 
licensed  possession  into  an  adverse  one  only  by  explicit  acts  on  his 
part  which  give  the  owner  notice  of  such  adverse  holding.  In 
Oreeno  v.  Munson,  9  Yt  37 ;  31  Am.  Dec  605,  Bedfibld,  J., 
says:  ''No  one  who  goes  into  possession  of  land  under  another, 
or  acknowledging  the  title  of  another,  will  be  heard  to  dispute  the 
title  of  that  other,  during  the  continuance  of.  the  relation.  The 
same  doctrine  has  been  extended  to  the  case  of  one  who  goes  into 
possession  of  land  under  a  contract  of  sale."  The  case  of  Ripley  v. 
Tahy  18  Yt.  220,  was  a  case  like  the  present  one,  inasmuch  as  ii 
was  claimed  that  an  adverse  possession  made  void,  under  a  statute 
like  ours,  a  deed  given  by  one  Bly,  the  owner,  to  a  stranger. 
Williams,  0.  J.,  says:  ''It  appears  that  the  defendant  en- 
tered into  possession  of  the  premises  under  a  contract  for  the  pur- 
chase of  the  same  and  claiming  his  right  under  and  by  virtue  of 
the  contract  We  believe  his  possession^  under  such  a  contract, 
cannot  in  any  view  ot  it  be  deemed  adverse  to  Bly.  *  ♦  ♦ 
While  there  subsists  any  contract,  express  or  implied,  for  the  pur* 
chase  of  the  title,  between  the  parties  in  and  out  of  possession,. the 
possession  cannot  be  adverse.  *  *  *  Until  he  does  some  une- 
quivocal act  to  manifest  a  repudiation  of  the  contract  and  brings 
this  home  to  the  knowledge  of  the  other  party,  he  cannot  be  con- 
sidered as  holding  adversely  to  the  person  under  whom  he  took  pos- 
session." In  Ormond  v.  Martin^  37  Ala.  598,  it  is  held  that  where 
a  party  took  possession  under  a  bond  for  a  deed  and  in  expectation 
of  a  deed  from  the  owner,  he  could  not  be  holding  adversely  to  the 
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owner.  The  same  doctrine  is  laid  down  in  Stamper  v.  Orifin,  ^ 
Oa.  312^  and  in  Long  y.  Yau/ig,  28  id.  130.  In  the  last  case  it  is 
held  that  where  a  person  held  possession  under  a  contract  for  a 
deed,  and  it  proved  that  the  contract  was  executed  by  a  person  act- 
ing as  agent  for  the  owner,  but  who  had  no  authority,  so  that  the 
contract  had  no  eflFect,  the  possession  still  could  not  be  regarded 
as  adverse  to  the  true  owner.  In  3  Wash.  Real  Prop.  142,  it  is 
said  that  *'  where  one  enters  in  subserviency  to  the  title  of  the  real 
owner  there  must  be  a  clear,  positive  and  continued  disclaimer  and 
disavowal  of  the  title  under  which  he  entered,  and  an  assertion  of 
an  adverse  right,  brought  home  to  the  owner,  in  order  to  lay  the 
foundation  for  the  operation  of  the  statute  of  limitations."  To  the 
same  effect  see  HaU  v.  Stevens^  9  Mete  418. 

The  text-books  and  authorities  are  not  altogether  agreed  as  to  the 
precise  relation  to  the  property  and  to  the  real  owner,  of  a  person 
who  has  entered  into  possession  under  an  agreement  to  purchase. 
Some  of  them  call  him  a  tenant  at  will  but  others  a  more  licensee. 
In  either  capacity  he  would  not  be  allowed,  until  by  an  unequivocal 
act  he  had  repudiated  the  relation,  to  deny  the  title  of  the  true 
owner.  It  seems  to  us  that  his  position  is  that  of  a  licensee.  He 
enters  under  no  promise  to  pay  rent,  but  merely  to  wait  for  the 
consummation  of  his  right  to  a  conveyance  from  the  owner,  while 
it  has  been  held  by  our  own  court  in  Vandenheuvel  v.  Siorrs,  3 
Conn.  203,  that  he  is  not  liable  for  use  and  occupation.  This  view 
of  his  character  is  taken  by  the  Supreme  Court  of  the  United  States 
in  Burnett  v.  Caldwell,  9  Wall.  290.  Swatnb,  J.,  delivering  the 
opinion  of  the  court,  says :  "  If  the  contract  stipulates  for  pos- 
session by  the  vendee,  or  the  vendor  puts  him  in  possession,  he 
holds  as  a  licensee.  The  relation  of  landlord  and  tenant  does  not 
subsist  between  the  parties.  The  characteristic  feature  of  that  re- 
lation is  wanting.  The  vendee  pays  nothing  for  the  enjoyment  of 
the  property.  The  case  comes  within  the  category  of  a  license. 
In  such  cases  the  vendee  cannot  dispute  the  title  of  the  vendor  any 
more  than  a  lessee  can  question  the  title  of  his  lessor."  This  view 
is  supported  by  numerous  authorities  cited  by  the  learned  judge. 
It  is  enough  for  the  present  case  that  McDonald  was  in  a  position 
in  which  his  possession  could  not  be  regarded  as  adverse  to  the 
owner. 

But  if  the  possession  of  McDonald  could  be  regarded  as  adverse 
to  Wheeler  and  Sanford,  it  does  not  follow  that  their  deed  to  Leverty 
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uroald  be  void.  A  conveyance  made  under  a  valid  prior  contract  to 
convey  is  not  in  contravention  of  the  statute.  Such  a  contract  made 
after  the  owner  was  ousted  of  course  could  not  support  a  convey- 
ance made  while  the  ouster  continued.  But  where  made  before  it 
is  a  valid  contract,  and  under  it  the  purchaser  acquires  an  equitable 
right  which  is  not  to  be  defeated,  nor  its  right  to  a  consummation 
in  a  legal  title  affected,  by  an  after-occurring  ouster  of  the  owner. 
In  Oiinn  v.  Scavil,  4  Day,  234 ;  4  Am.  Dec.  208,  it  is  held  that  a 
conveyance  by  a  mortgagee  after  the  mortgage  was  satisfied,  the 
mortgagor  having  since  been  ousted,  was  not  within  the  statute. 
Here  the  ouster  of  the  mortgagor  was  an  adverse  possession  as  to 
the  mortgagee  as  well  as  the  mortgagor.  Rsbye,  J.,  in  giving  the 
opinion  of  the  court,  says  :  ''  If  A.  should  contract  by  a  written 
agreement  with  B.  to  sell  to  him  blackacre  for  $1,000,  and 
to  convey  the  same  within  three  months,  and  in  the  meantime  0. 
enters  and  disseizes  A.,  would  not  A.  in  pursuance  of  a  fair  con- 
tract be  justified  in  conveying  to  B.,  if  he  was  willing  to  receive 
the  deed  ?  Shall  it  be  in  the  power  of  a  wrong-doer  to  frustrate 
the  honest  views  of  A.  and  B.  ?  A.  in  this  case  is  only  a  trustee  of 
fhe  legal  title.  The  sale  was  complete  before,  by  the  bargain,  and 
was  not  within  the  statute.  *  *  *  Every  contract  of  this  kind, 
being  out  of  the  mischief  which  the  statute  meant  to  remedy,  is  to 
be  considered  as  not  within  the  statute."  This  principle  was 
recognized  and  applied  by  this  court  in  the  recent  case  of  Toumsend 
Sainngs  Bank  v.  Todd,  47  Conn.  190.  The  genera]  principle  is  laid 
down  by  the  court  that  **  a  conveyance  made  by  a  trustee  to  the 
party  holding  the  equitable  title  is  not  a  sale  of  a  pretended 
title.''  In  both  these  cases  the  party  conveying  held  only  a  bare 
legal  title,  both  being  cases  of  releases  of  a  mortgage  title  s^ter  the 
mortgage  had  been  satisfied.  But  it  is  not  necessary  that  the 
grantor  should  hold  a  bare  legal  title.  Where  the  grantee  holds 
an  equitable  title,  with  something  further  to  be  done  on  his  part  to 
entitle  him  to  a  conveyance  of  the  legal  title,  it  is  yet  a  case  where 
the  sale  rests  upon  a  contract  made  before  the  ouster  and  therefore 
not  to  be  affected  by  it.  Judge  Reeye,  in  the  remarks  we  have 
quoted,  states  the  principle  as  applying  to  all  cases  of  conveyances 
under  previous  contracts  to  sell.  In  this  case  it  does  not  appear 
clearly  whether  the  contract  of  Leverty  with  Wheeler  and  Sanf ord 
had  been  fully  performed  by  him  before  McDonald  asserted  his 
right  of  possession  against  Leverty,  but  as  the  conveyance  was  made 
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00  soon  after  it  is  to  be  presamed  that  he  had  fully  performed,  so 
that  the  grantors  were  in  the  position  of  a  party  who  held  a  bare 
legal  title.    We  regard  the  point  as  unimportant. 

It  should  be  noticed,  that  while  the  contract  of  Wheeler  and 
Sanford  was  to  convey  to  Leverty  '^  or  his  assigns,"  it  is  not  found 
that  Leyerty  had  ever  assigned  his  right  to  a  deed  of  the  premises 
ill  dispute  to  McDonald,  while  all  the  facts  found  seemed  to  render 
any  such  assignment  improbable.  The  contract  of  Wheeler  and 
Sanford  therefore  stood  as  one  to  conyey  to  Leverty,  and  could  be 
performed  on  their  part  only  by  a  conyeyance  to  him.  They  could 
not  be  affected  by  any  oontroyersy  between  Leyerty  and  McDonald, 
eyen  if  it  was  brought  fully  to  their  knowledge.  If  McDonald 
wished  to  protect  his  rights  he  could  at  any  time  haye  brought  aU 
the  parties  into  a  Court  of  Chancery  and  had  his  rights  adjudicated 
upon.  Neglecting  to  do  this  he  cannot  complain  of  a  conyeyano^ 
whibh  Wheeler  and  Sanford  were  under  a  plain  contract  to  make.* 

We  conclude  therefore  that  the  deed  of  Wheeler  and  Sanford  t6 
Leyerty  of  January  15,  1876,  conyeyed  a  good  legal  title  to  th^ 
premises  to  Leyerty.  '  • 

Thus  the  matter  stood  until  the  first  day  of  July,  1876,  wh^ 
Leyerty  made  a  mortgage  of  the  premises  in  controversy  to  Harrtf,' 
the  ^lidntiff,  for  $2,400,  and  the  next  question  is  whether  the  pdii 
si^idn  of  McDonald  was  at  that  time  such  as  to  make  the  mort^ 
^ge'Void  under  the  statute  we  haye  been  considering.  ^ 

Therelation  of  McDonald's  possession  to  the  case  has  now  be^ 
66me  entirely  different  from  what  it  was  when  we  before  considered 
It,  Then  Wheeler  and  Sanford  held  the  legal  title  and  were  the 
owners,  and  his  possession,  as  we  saw,  could  not  in  the  circum^ 
stances  be  adyerse  to  them.  Now  Leyerty  is  the  owner.  It  is  true 
that  McDonald  took  possession  in  the  expectation  of  receiying  a 
deed  either  from  Wheeler  and  Sanford  or  from  Leverty ;  but  before 
the  execution  of  the  mortgage  to  Harral  by  Leyerty  a  oontroyersy 
had  arisen  beetween  Leyerty  tod  himself  with  regard  to  the  prop- 
erty, he  had  demanded  a  deed  of  Leyerty  who  had  refused  to  giyd 
it,  and  they  had  engaged  in  a  personal  contest  for  the  possession  of 
the  prefmises.  The  finding  is  that  McDonald  entered  into  possea- 
enoii  on  the  22dof  Noyember,  1875,  with  the  consent  of  Leyerty, 
and  that  on  the  10th  of  January,  1876,  Leyerty  entered  on  the  prem- 
fses  and  caused  the  tenants  of  McDonald  to  moye  out,  ''  and  at> 
t^ihpti^  i;6  obtain  exclusiye  control  and  possession  of  the  tenemetit  j*^ 


MARCH  TEBM^i  1882.  615 


Harral  ▼.  Leveitj^ 


btii  that  while  this  was  going  on  **  McDonald  arrived  and  entered 
on  the  premiBes  and  moved  some  of  his  own  goods  into  the  tene- 
menty  Leverty  forbidding  him  to  move  in  said  goods  or  to  remain 
therein  ;"  the  result  being  that  Leverty  left  after  locking  some  of 
the  inside  doors  and  carrying  away  the  keys^^hile  McDonald  '^  con- 
tinued in  the  occupancy  of  the  premises^  with  the  outside  keys  in 
his  possession  until  April,  1881/'  In  these  circumstances  it  is  im- 
possible to  regard  McDonald  as  holding  possession  under  a  license 
from  Leverty  or  in  any  other  way  than  adversely  to  him,  the 
notice  to  the  latter  of  McDonald's  repudiation  of  the  license  under 
which  he  originaUy  entered,  being  given  by  the  most  unequivocal 
acts  and  declarations. 

Regarding  the  possession  of  McDonald  as  sufficient 'theref ore  te 
make  void  a  conveyance  of  the  property  by  Leverty,  nndei'  the 
statute,  was  ihe  mortgage  to  Harral  void  ?  The  statute  invalidates 
all  ^*  conveyances  "  made  by  a  grantor  who  is  ousted,  unless  made 
to  the  person  in  possession.  Was  the  mortgage  such  a  conveyance  P 
"It  is  contended  by  the  counsel  for  Leverty  in  his  brief  that  if  it 
Was,  ydt  as  Leverty  had  agreed  in  his  contract  with  McDonald  to 
jjirocure  a  mortgage  of  $2,400  for  him  upon  the  property,  the  latter 
<sannot  now  deny  his  right  to  make  the  mortgage  in  question.  But 
%fae  agreeihent  was  to  procure  a  >loan  for  McDonald's  benefit,  and 
Surefy  this  could  not  be  regarded  as  authority  to  mortgage  the 
'property  for  a  loaii  obtained  for  his  own  benefit  and  really  in  fraud 
of  McDonald.  Besides  this,  McDonald  had  twice  before  this  de- 
manded a  deed  of  the  premises  from  Leverty  just  as  they  were. 
Which  the  latter' had  refused  to  give,  and  such  a  demand  would  be 
ia  wkiver  of  his  claim  that  Leverty  should  procure  him  the  loan,  in- 
asmuch as  the  conveyance  demanded  would  take  away  from  Lev* 
lerty  the  power  to  procure  the  loan  on  a  mortgage  of  the  <  property. 
It  is  clear  that  the  mortgage  cannot  be  sustained  upon  this  ground. 
'  But  we  are  satisfied  that  the  mortgage  is  not  to  be  regarded  as  a 
^''conveyance"  within  the  meaning  of  the  statute.  The  precise 
point  was  decided  by  this  court  in  the  case  of  Leonard  v.  Bosioorth^ 
4  Conn.  421.  That  was,  it  is  true,  a  qui  tarn  action  to  recover  a 
penalty  given  by  the  statute,  as  it  then  stood,  for  receiving  a  deed 
of  land  of  which  the  grantor  was  ousted,  the  deed  in  fact  being  a 
i^ortgage ;  but  the  question  whether  a  mortgage  is  an  alienation  of 
the  land  within  the  meaning  of  the  statute,  was  the  same  that 
would  have  l>^&  presented  in  any  other  case  in  which  the  queis- 
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tion  could  haye  ariaen.  Hosmsb,  G.  J.,  in  giviiig  the  opinioii 
of  the  court,  all  the  judges  ooncurring,  says :  ''  Is  a  Biortpige 
an  alienation  of  land  ?  The  cases  cited  by  the  defendant  show 
that  it  is  not,  and  the  point  has  frequently  been  decided  in  this 
court  *  *  *  A  mortgage  may  be  considered  as  a  lien,  by 
means  of  which  the  mortgagee  may  obtain  possession,  and  if  his 
debt  is  not  paid,  appropriate  the  thing  pledged  in  satisfaction  ;  but 
it  is  no  alienation  '  for  years,  life,  lives  or  foreyer,  or  for  any  other 
term  of  time  whatsoever/  *' 

The  phraseology  of  the  statute  has  been  changed  in  the  Bevision 
of  1875  (which  is  to  govern  this  case),  but  we  cannot  regard  the 
change  as  intended  to  afFect  the  meaning.  It  seems  to  have  been 
made  merely  for  the  purpose  of  condensation.  As  it  stood  before 
the  revision  the  conveyances  invalidated  by  it  were  ''  all  bargains, 
Bales,  leases,  or  alienations  for  years,  life,  lives,  or  forever,  or  for 
any  other  term  or  time  whatsoever,  of  any  lands,  tenements  or  herer 
^itaments."  In  the  revision  it  is  simply  ''all  conveyances  and 
leases  for  any  term  of  lands  or  tenements."  The  only  point  of  dif- 
(ference  as  to  which  any  question  can  arise  is  in  the  substitution  of 
•the  word  ''  conveyances "  in  the  revision  for  **  bargains,  sales  or 
alienations"  in  the  old  statute.  But  as  it  would  have  been  easy 
(or  the  revisers,  if  any  change  had  been  intended,  to  use  language 
tthat  would  have  been  decisive  of  such  an  intent,  and  as  other 
k)hanges  were  made  in  it  which  evidently  were  made  solely  for  the 
purpose  of  condensaticm,  we  must  conclude  that  no  change  of  mean- 
ing was  intended. 

i    The  case  of  Jjeonard  v.  Bosworth  is  strongly  supported  by  thi^ 
of  Bates  v.  Ooe^  10  Gonn.  280.     The  question  there  was  whether  a 
•mortgage  was  within  the  statute  of  1828,  making  void  ''  convey- 
ances and  assignments  "  made  by  persons  in  failing  cireumstanoes 
with  a  view  to  insolvency.     Daggett,  G.  J.,  giving  the  opinion  of 
.the  court,  says  (p.  294):     ''The  prohibition  is  of  conveyances  and 
^assignments.     But  surely  a  mortgage  is  not  an  assignment,  for  that 
passes  the  whole  interest  in  the  thing  assigned ;  whereas  a  mort- 
ggage  creates  only  a  lien  in  favor  of  the  mortgagee.     Nor  is  it  a  coii- 
iveyance,  within  the  meaning  of  that  term  as  it  has  been  under- 
.stood  by  jurists  in  New  York,  Massachusetts,  Maine  and  Gonned- 
'.ticut  for  the  last  thirty  years,  and  by  English  judges  for  the  last 
..half  century."    After  citing  a  great  number  of  cases  from  the 
.  English  docisions  and  from  those  of  the  States  named,  and  among 
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them  that  of  Zetmard  y.  Banoorih,  the  judge  adds :  '*  The  reefult^ 
of  all  these  caaes  is,  that  a  mortgage  is  not  a  eonveyance  of  the 
land,  but  a  charge  or  lien  upon  it ;  and  that  the  mortgagee's  inter*, 
•est  is  a  chattel ;  and  that  he  is  Tested  with  the  right  to  maintain 
ejectment  to  obtain  and  appropriate  the  pledge/' 

In  Clark  v.  B$aeh,  6  Oonn.  158,  Hosker,  G.  J.  (dissenting, 
bnt  not  disputed  on  this  point,  and  quoted  approvingly  by  Dag- 
•OBTT,  C.  J.,  in  the  foregoing  opinion),  says :  '^  Nothing  is  con- 
Toyed  to  the  mortgagee ;  the  equity  of  redemption  alone  is  an  estate: 
in  the  land.  The  mortgage  was  intended  as  a  security  only,  not^ 
SB  a  sale."  In  City  of  Norwich  t.  Hubbard,  22  Conn.  587,. 
Chubch,  G.  J.,  giving  the  opinion  of  the  court,  says  :  '^  A  mort-. 
i;agee  has  only  a  lien,  and  cannot  be  considered  as  owner  of  the  mort-, 
Kaged  estate."  In  Mills  y.  iShepard,  30  Conn.  101,  Ellsworth,  J., 
giying  the  opinion  of  the  court,  says  :  *^  The  doctrine  that  a  mort-, 
|[agee  of  land  is  not  the  owner  of  it  by  virtue  of  his  mortgage  deed^ 
has  been  too  often  held  by  this  court  and  elsewhere  to  admit  of  % 
•question  in  the  mind  of  any  respectable  jurist.  He  obtains  a  lien 
upon  the  land,  that  is  all.  He  is  never  spoken  of  as  owner ;  nor  is 
h^sttehL^n^eift  in  a. technical  sense  until  he  has  obtained  a  foreclos- 
ure." This  principle  was  applied,  in  the  case  of  Whiting  v.  OUyi 
af  New  Haven,  45  Conn.  303,  in  giving  a  construction  to  the  term 
'^  owner  of  land,"  under' a  provision  of  the  charta:  of  the  city 
requiring  notice,  and  afterward  compensation,  to  the  owner  of 
the  land  taken  for  a  public  improvement,  the  court  holding  that  a 
mortgagee  was  not  to  be  regarded  as  the  owner,  but  the  person 
owning  the  equity  of  redemption. 

It  has  been  held  in  numerous  cases  that  a  mortgage  of  insured 
property  is  not  an  alienation  of  it  within  the  meaning  of  a  provis- 
ion in  a  charter  or  policy  making  the  policy  void  if  the  property  is 
^^  alienated  by  sale  or  otherwise."  Jackson  v.  Massachusetts  Mut- 
ual  Fire  Ins.  Co.,  23  Pick.  418;  34  Am.  Dec.  69 ;  RicsY.  Tower,  1 
Oray,  426;  Rolling  v.  Columbian  Ins.  Co.,  25  N.  H.  204;  Pollard  v. 
Sommerset  Mutual  Ins.  Co.,  42  Me.  225  ;  Conaver  v.  Mutual  Ins. 
Co.  of  Albany,  3  Denio,  254. 

Were  the  question  entirely  a  new  one  we  should  not  regard  it  as 
free  from  difficulty.  It  is  manifest  that  the  statute  can  easily  be 
evaded  under  the  cover  of  a  mortgage.  In  Ounn  v.  Scovil,  4  Day, 
241 ;  4  Am.  Dec.  208,  which  we  have  before  referred  to  upon  another 
point,  REEys,  J.,  in  giving  the  opinion  of  the  court,  in  the  course 
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6i  an  illiutratioii  !oif  a  point  that  he  is  stating^  bkjb:  ''.  The  case- 
pi^  supposes  the  mortgagor  to  be  in  possession  At.tiie  time  he- 
mortgaged ;  for  if  he  was  then  ousted  his  deed  would  be  void.  "* 
And  HofiMBRy  O,  J.y  in  giying  the  opinion  in  Leonard  y.  Bwtwwrth, 
4  Conn.  421,  in  which  he  holds  that  a  mortgage  is  not  an  alienation 
within  the  meaning  of  the  statute,  remarks  that '' mortgages  are 
within  the  mischief  at  which  the  statute  is  aimed,"  but  that  they 
''are  not  within  the  literal  construction  of  the  act.'-  We  regard 
the  question  howeyer  as  settled  by  the  former  decisions  of  our  own 
court,  while  on  the  whole  the  weight  of  considerations,  in  view  of 
the  peculiar  character  of  the  interest  of  the  mortgagee,  is  in  faYor 
«f  a  construction  of  a  statute  which  takes  mortgages  out  of}  its 
operation.      •' 

.  If  we  are  right  in  the  Tiews  we  have  thus  fai^  taken  there  was  no- 
error  in  the  judgment  of  the  court  below,  holding  the  oiartgige  of 
Levertyto  the  plaintifl  valid, '  and  decreeing  a  foredosur^  unlesa 
the  mortgage  debt  was  paid  by  McDonald  or  other  of  the  respond- 
ents interested,  i.  i  .  :  . 
<  [Omitting  minor  points,] 

We  are  clear,  that  the  court,  committed  no  enror  mmtajM  ii» 
iwlings. 


%  ■  r 

In  this  opinion  the  other  judges  oonoumd. 
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A  will  ereated  a  trust  for  the  teptattor*^  chfldieh,  the  "  rents^  dlTideittdik,  In- 
crease  and  income"  to  be  paid  to  them  annnallj.    Part  of  the  fond  con- 
sisted of  shares  of  a  fire  insurance  oompanj.     The  compan7  inoteased  ita 
capital  and  issued  new  stock,  part  of  which  .was  apportioned  to  thid' trustees. 
.They  said  part  of  the  right  to  subscribe  ^  a  profit,  and  bought  a  boger 
^  number  of  the  new  shares.     The  dividends  on  the  whole  stock  wei^  ^^all^r 
after  the  issue  of  the  new  stock.     JJeM,  that  the  right  to  8ubflcrit>e  .f6r  the 
iiew  stock,  the  profit  on  the  sale  of  part  of  the  right,  and  the  new^  shaiea 
'became  part  of  the  pHncipal- of  the  fund  afid  hot  '*  income**  or  *' 'increase.*** 
rrr..  « fkt^Mmen  T.  Gnarrortf  cetGa.  BM),  44  An.  Jlep.  TxT  '^- 
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QJJVt  for  construction  of  a  wilL     The  opinion  states  the  case. 


.-  i 


W.  Hamersley^  for  plaintiff. 

d  E.  Pm'kifU,  &.  Collin  and  R,  WMu,  for  defendants. 

,    ■      %  ■  •  .    .   .  • 

■'«  m4^***^t.  ^  .     .  s.  J 

PARi^llfr,'  Ji  John  Oroa  died  in  1866,  leaving  a  will  containing 
Ae  following  clause :  ^^I  giye,  devise  and  bequeath  to  Oe&Vjgb 
Brinley,  Oliver  O.  Terry  and  William  J.  Hamersley,  and  their  suc-^ 
dessor^in  office,  th^sum  of  one  hundi^  thousand  dollars,  to  have 
and  to  hold  the  same  upon  the  trust  and  confidence  following! 
that  is  to  say,  they ^  shall  invest  and  hold  the  same  for  the  use  and 
benefit  of  my  four  children,  John  Orou,  Jr.,  Oeorge  Orou,  Mary- Ji. 
Vail,  and  William  D.  Grou,  during  their  natural  lives,  and  shall 
pay  to  them  ei^illy  the  rents,  dividends;  increase  and  income 
thereof  annually,  Hfter  deducting  the  expenses  of  said  trust,  one- 
lourth  to  each  during  his  orherlife.  -  If  any  of  my  children  should 
die  leaving  kstie  living  at  theirs  decease^  his  share^^nr  her  sbareshaH 
then  be  transferred  to  said  children  free  from  said  trust ;  but  if 
way  should  die  leaving  no  children,  the.same  shall  be  held  in  trust 
for  the  uiie  and  benefit^  of  the  survivors ;  and  if  .all  die  without 
isstie^l  then  the  estate  is  to  go  to  my  legal  heiis.'?      ,  .  :i 

I  The  testator  at  th(e  time  of  his  death  was  the  Qwner  of  thief 
"hundred  and  thirty-three  shai^  of  tho  stock  of  the  ^fitna  Insure 
a)ice  Company;  of  these  shares  two  hundred  and  forty-four  be^ 
came  a  part  of  the  fund  then  created  at  a  valuation'  of  $194  pe# 
share.  The  assets  of  the  company  .then  exceeded  ii»  liabilities  to 
the  amount  of  about  1355,000.*  In  1881  the  capital. of  the  com<> 
pauj was  13,000,000 ;  its  accumulated  profits  $3,000,000;  and  the 
market  value  of  a  share  was  $282«  ?  Imthat  year  it. increased  :its 
capital  from  $3,000,000  to  $4,000;000^  apportioning  the  ten  thou* 
sand  new  shares  pro  i^ata  aioong  the  stockholders,  they  paying  in 
$100  per  share.  The  trustees  thereby  acquired  the  right  to  sub^ 
facribe-  for  eightynone  and  one-thiid  shares ;  they  sold  the  right 
•to  subscribe  for  thirty-four  and;  one-third  shares,  receiving  therefor 
$4,859.50  ;  and  of  this  :eum>  they  applied  $4> 700  to  payment  for 
forty-seven  shares;  After  thb  increase  the  market' value  of  a  share 
was^3d;  in^  Esbntaiy,  1882,' the  date  of  this  complaint,  it  was 
$1235. .  The  dividend  for  the  year  .preceding  the  incdreiase  iwas  twenty 
|mr<;ent7:for:thd  y^ar  succeeding,  sixteen  pier  cent.    . 
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The  plaintiffs,  t]ie  trofitees  under  the  will,  allege  that  George 
Orou^  William  D.  Gron  and  Mary  J.  Vail  (John  Gron,  Jr.,  haying 
died  without  issue  and  they  taking  his  interest  as  surYiYors),  claim 
to  be  entitled  to  receiye  these  forty- seven  shares  of  n^w  stock  in 
the  proportion  to  which  they  are  entitled  to  the  annual  rents,  divi- 
dends, increase  and  income  of  the  trust  fund,  and  that  it  should 
be  transferred  to  them ;  and  that  Thomas  J.  Vail,  husband  of 
Mary  J.  Vail,  claims  that  these  forty-seven  shares  are,  and  should 
remain,  a  part  of  the  capital  of  the  fund. 

The  trustees  ask  the  Superior  Court  to  determine  the  following 
questions  : 

1st.  Whether  the  legal  effect  of  the  provisions  of  the  trust  in  the 
will  is  such  as  to  entitle  the  cestuut  que  trust  to  the  right  to  sub- 
scnbe  to  the  new  stock. 

2d.  Whether  the  provisions  of  the  trust  require  the  plaintiffit 
to  hold  as  a  part  of  the  trust  fund  the  new  stock  so  purchased 
by  them,  or  to  divide  the  same  among  the  eestuis  que  trust,  as 
a  part  of  the  rents,  dividends,  increase  and  income  of  the  trust 
fund. 

3d.  Whether  the  eestuis  que  trust  are  entitled,  as  a  part  of  the 
rents,  dividends,  increase  and  income  of  the  trust  fund,  to  sub- 
scribe for  any  portion  of  the  new  stock,  or  are  entitled  to  any  pro- 
portion of  the  profits  that  may  arise  from  the  purchase  and  sale  of 
the  new  stock,  or  to  any  proportional  part  of  the  market  value  of 
the  right  to  subscribe  for  such  new  stock  at  the  time  such  BubBcrip- 
tions  are  made. 

4th.  In  the  event  that  the  trust  entitles  the  eestuis  que  trust  to 
receive  as  annual  rents,,  dividends,  increase  and  income,  any  share 
of  the  benefit  accruing  to  the  trust  fund  by  reason  of  the  increase 
of  stock  by  the  ^tna  Insurance  Company,  in  what  proportion  does 
the  benefit  go  to  the  eestuis  que  trust  t 

The  Sux)erior  Court  has  asked  the  advice  of  this  court  upon  these 
questions. 

A  shareholder  has  no  proprietary  interest  in  the  accumulated 
profits  properly  retained  by  a  corporation  for  the  protection  of  its 
capital ;  he  cajinot  acquire  one  by  summoning  it  to  make  a  rest  in 
its  business  and  take  an  account  of  them ;  he  first  obtains  one 
when  it  has  either  in  fact,  form  or  intent  set  his  proportion  thereof 
HA  a  dividend  to  his  individual  credit.  This  of  course  is  the 
mc;isure  of  the  right  of  a  life  tenant ;  there  is  to  him  only  a  posd'- 
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bility  that  the  profits  may  be  divided,  or  that  the  use  of  them  by 
the  corporation  may  increase  its  dividend  during  his  term. 

In  the  case  before  ns,  neither  in  fact  nor  form  did  the  corpora^ 
tion  make  any  division,  or  part  with  any  poHion  of  its  earnings  in 
behalf  of  the  stockholders.  On  the  contrary  it  manifestly  desired 
to  retain  its  surplus  intact  and  increase  its  strength  by  the  addition  of 
a  million  of  dollars  to  its  capital ;  its  accumulated  earnings  all  re- 
mained its  property  and  subject  to  the  risks  of  its  business.  It 
offered  to  the  shareholders  the  privilege  of  paying  in  this  sum ;  in- 
vestors were  of  the  opinion  that  this  privilege  was  worth  a  pre- 
mium ;  not  because  it  carried  with  it  the  right  then  or  ever  to  de- 
mand any  portion  of  the  surplus  retained  in  good  faith  by  the' com- 
pany, but  presumably  because  they  believed  that  from  the  income 
from  its  capital,  surplus  and  business,  it  would  make  regular  divi->^ 
dends  largely  in  excess  of  the  ordinary  rate  of  interest. 

The  increase  in  market  value  above  cost  of  the  shares  constitnt- 
ing  the  capital  of  this  fund,  resulting  either  from  an  accumulation 
of  profits  by  the  corporation  or  from  its  vote  to  permit  each  one  of 
its  proprietors  to  purchase  a  fraction  of  a  new  share  because  he  was 
the  owner  of  an  existing  one,  belonged  to  and  formed  a  constituent 
part  of  this  last,  and  of  course  of  the  capital.  If  the  trustees  had 
sold  the  existing  share,  and  thereby  had  realized  the  increased  value 
resulting  from  either  of  the  mentioned  causes,  the  entire  proceeds 
of  the  sale  would  have  still  formed  a  part  of  the  capital ;  and  the 
excess  in  market  value  above  cost  of  the  right  to  purchase  such 
fraction  also  belongs  to  and  forms  a  constituent  part  of  the  existing 
share  and  of  course  of  the  capital ;  and  when  the  trustees  realized 
this  excess  by  a  sale  of  the  privilege,  the  proceeds  remained  a  part 
of  that  capitid.  In  short,  all  of  the  increase  of  value  which  is  real- 
ised from  the  act  of  the  trustees  in  selling  either  the  existing  share 
with  the  privilege  annexed,  or  the  privilege  severed  therefrom,  be- 
longs to  the  capital ;  purchasers  pay  it  from  their  money ;  all  that 
is  realized  from  the  act  of  the  corporation  in  making  dividends  be- 
longs to  the  life  tenant.  Atkins  v.  Albree,  12  Allen,  859 ;  Mosses 
Appeal,  83  Penn.  St.  264 ;  s.  o.,  24  Am.  Bep.  164.  And  this  re- 
gardless of  the  question  whether  profits  were  accumulated  before 
or  after  the  purchase  of  shares  by  the  trustee ;  if  before,  and  a 
dividend  is  made  immediately  dfter,  it  is  the  good  fortune  and  the 
property  of  the  life  tenant ;  if  after,  and  the  corporation  does  not 
divide  them  during  the  life  tenancy,  it  is  the  advKnt<ago  of  the  re- 
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mainder  mam  Each  mvst  take  tihe  risk  of  hie  timey  both  as  to  the 
success  of  the  business  and  as  to  the  action  of  the  diiectora  in  the 
•matter  of  dividends. 

:  Again  it  is  said  that  the  will,  which  is  the  law  of  the  case,  le- 
i^nires  the  transfer  of  these  forty  shares  to  the  life  tenants,  by  the 
requirement  that  the  trustees  shall  annually  pay  to  them  "  the 
rents,  dividends,  increase  and  income  "  of  the  trust  fund  ;  that  in 
the  life  of  the  testator  the  company  had  on  three  occasions  in- 
creased its  capital ;  that  he  foresaw  that  it  would  do  so  again ;  and 
that  the  word  '*  increase  ^'  points  to  such  an  event  But  looking 
at  the  whole  instrument,  we  are  unable  to  find  therein  expressed 
any  other  intention  in  reference  to  that  part  of  the  fund  invested 
in  ^tna  Insurance  stock,  than  that  his  children  should  receive  aU 
that  the  company  should  actually  separate  from  its  funds  and  set 
to  the  trustees  as  dividends  thereon. 

The  Superior  Court  is  advised  that  the  forty-seven  shares  paid 
for  are  a  part  of  the  princip^  of  the  fund  ;  to  be  tetained  bj  i&e 
trustees  as  such. 

In  this  opinion  the  other  judges  concuirecL 
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Ai$e$iment — Stale  propertif.^ 

In  the  sbsenee  of  expreas  legislaHTO  aathorftf ,  the  ivioperif  of  a  ^«le  wtthl» 
,  a  citj  may  not  be  assessed  for  benefits  reoelTed  from  the  ooastmotlon  of  a 
public  sewer. 

A  PPEAL  from  an  assessment.    The  opinion  states  the  oaaai 

C.  E.  Perkins,  for  State. 
A  0.  Pr$nfie$,  for  city. 

Park,  0.  J.    Certain  real  estate  in  the  city  of  Hartford  was 

mortgaged  to  the  State  to  secure  a  loan  from  the  school  fund,  and 
the  mortgacre  was  afterward  foreclosed,  and  the  title  to  the  prop- 
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erty  became  absolote  in.  the  State*  After  this  the  city  of  Hartford, 
by  its  proper  officers^  laid  a  sewer  along  the  street  upon  which  the 
property  was  situated,  and  assessed  the  State,  with  other  holders 
of  real. estate  upon  the  street,  for  the  special  benefit  conferred  by 
the  seifer  upon  their  property ;  and  the  sole  question  in  the  case  is 
whether  the  State  is  liable  to  such  an  assessment. 

The  city  claims  that  it  is^  by  virtue  of  the  following  provision  of 
its\<)harter :  ''And  wheiiever  any  public  work,  including  dykes, 
shall  have  been  lawfully  laid  out  or  altered  by  the  court  of  commoti 
council;  s^id  court. may  assess ihe  whole  or  any  part  of  the  expense 
of  laying  out,  altering  and  making  siich  public  work,  including 
highways^  streets,  sidewalks,  gutters,  sew'ers,  parks,  public  walks, 
opepiiigs  between  buildings,  the  establishment  of  building  lines>: 
sidewalks,  and  crosswalk]^,  draining. low  lands  or  filling  up  the 
same,  upon  the  persons  whose  property  is,  in  the  judgment  of  said 
court,  of  Qommon  council,  specially  benefited  thereby,  and  estimate 
the  proportion  of  such  expense  which  said  persons  shall  respectively 
defray,  and  enforce  the  collection  of  the  same ;  or  may,  if  they 
deem  proper,  assess  the  expense  of  any  such  public  work  directly 
upon  land  benefited  thereby,  describing  said  land  in  said  assess- 
ment by  inetes  and  bounds,  and  qidcifying  the  amounts  assessed  on* 
each  piece  so  described  respectively;  which  said  land,  on  default* 
of  payment  of  said  assessment  within  six  months  after  public  notice 
thereof  shall  have  been  given,  shall  be  liable  to  be  sold  for  the  pay-- 
ment  of  the  same." 

:  We  think  it  clear  that  there  is  nothing  here  which  expressly  or 
by  necessary  intendment  includes  the  State  as  a  party  on  whom; 
assessments  may  be  made.     The  language,  is:  The  court  of  common' 
councU  may  make  assessments  ''upon  the  persons  whose  property: 
is  specially  benefited,  and  may  estimate  the  proportion  of  such  ex- 
pense which  said  persons  shall  respectively  defray,  and  enforce  the- 
collection  of  the  same."    The  persons  described,  who  are  liable  to 
be  assessed,  jAre.  persons  who  can  be  compelled  to  pay,,  should  they 
refuse  to  do  so  voluntarily*    The  State  cannot  be  sued,  and  there- 
fore cannot  be  compelled  to  pay  under  any  circumstances.     Hence 
the  langnage.  of  the  ch&rter  not  only  does  not  expressly  or  by  neces- 
sary implication  include  the  State,  but  on  the  contrary,  by  neces- 
sary implication  excludes  it. 

In  the  case  of  State  v.  SheUon^  47  Oonn.  400,  we  said  :  "  It  may 
be  stated,  we  think,  as  a  universal  rale  in  the  construction  of  stat- 
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tttes  limiting  rights,  that  they  are  not  to  be  oonstroed  to  embrace 
the  government  or  sovereignty,  unless  by  express  terms  or  neoes- 
sary  implication  such  appears  to  have  been  the  clear  intention  of  the 
legislature,  and  the  rights  of  the  government  are  not  to  be  impaired 
by  a  statute  unless  its  terms  are  clear  and  explicit,  and  admit  of  no 
other  construction.'^  This  was  said  in  a  case  where  a  debtor  of  the 
school  fund  had  been  discharged  In  bankruptcy,  and  the  question 
was  whether  the  discharge  affected  the  claim  of  the  State,  and  it 
was  held  that  it  did  not 

Biackstone  says  :  ''The  king  is  not  bound  by  an  act  of  parlia- 
ment unless  he  be  named  therein  by  special  and  particular  words. 
The  most  general  words  that  can  be  devised,  as  any  person  or  per- 
sons, bodies  politic  or  corporate,  affect  not  him  in  the  least,  if  they 
may  tend  to  restrain  or  diminish  any  of  his  rights  or  interests."  1 
BL  Com.  262. 

Kent  says :  '^  It  is  a  general  rule  in  the  interpretation  of  statutes 
limiting  rights  and  interests,  not  to  construe  them  to  embrace  the 
sovereign  power  of  government,  unless  the  same  be  expressly  named 
therein  or  intended  by  necessary  implication."    1  Kent  Com.  460. 

In  the  case  of  Inhabitants  of  Worcester  OowUy  v.  Oiiy  of  Wor- 
cester, 116  Mass.  193  ;  s.  c,  17  Am.  Bep.  159,  it  was  held  that  the 
charter  of  the  city  of  Worcester,  authorizing  assessments  for  sewers 
on  all  property  benefited,  did  not  extend  to  property  of  the  county, 
because  it  was  not  clearly  expressed  that  such  property  might  be  so 
assessed. 

In  Fagan  v.  City  of  Chicayo,  84  111.  227,  it  was  claimed  that  an 
assessment  for  benefits  was  void,  because  the  lands  of  the  State 
were  not  included  in  the  assessment ;  but  the  court  held  that  the 
general  power  in  the  charter  of  the  city  to  assess  persons  for  the 
special  benefits  which  their  lands  received  from  the  improvement, 
did  not  apply  to  the  State. 

In  support  of  the  contrary  doctrine  the  appellees  principally  rely 
upon  the  case  of  Hassan  v.  City  of  Rochester,  67  N.  T.  528.  But 
an  examination  of  that  case  will  show  that  the  decision  is  based 
upon  the  ground  that  the  charter  of  the  city  of  Boohester  author- 
ized the  assessment  of  the  property  of  the  State.  The  oonit  say  : 
'^  The  legislature  clearly  has  the  right  by  positive  enactment  to  de> 
dare  that  such  property  may  be  assessed  for  local  improvements, 
and  we  think  it  has  done  so  in  reference  to  the  city  of  Rochester. 

*    *    *    We  have  been  referred  to  some  authorities  bearing 


MAY  TEKM,  1682.  625 

Matter  of  Hall. 

npon  the  subject  of  the  liability  of  the  State  for  assessments  for  its 
lands,  but  none  of  them^  we  think,  conflict  with  the  principle  that 
the  State,  through  its  legislative  power,  may  authorize  its  lands  to 
be  assessed  for  local  improyements."  This  case  clearly  recognizes 
the  principle  established  by  the  authorities  we  have  referred  to. 

The  appellees  urge  upon  our  consideration  the  fact  that  the 
property  in  question  belonging  to  the  State  will  be  benefited  to  the 
amount  of  the  assessment  by  the  construction  of  the  sewer,  and 
that  it  is  unjust  that  individuals  should  bear  the  burden  properly 
belonging  to  the  property  of  the  State,  while  it  virtually  puts  into 
its  treasury  the  enhanced  value  of  its  property  acquired  at  others' 
expense.  It  is  said  that  this  is  akin  to  the  taking  of  private  prop- 
erty without  compensation.  But  considerations  like  these  should 
be  addressed  to  the  legislature,  and  not  to  the  court,  whose  duty 
and  power  extend  only  to  the  determination  of  what  the  law  is, 
and  not  to  that  of  what  it  should  be. 

We  think  the  property  of  the  State  is  not  the  subject  of  assess- 
ment, and  therefore  advise  the  Superior  Oourt  to  render  judgment 
in  favor  of  the  appellant. 
'  In  this  opinion  the  other  judges  concurred* 
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Attomeif — adftUmon — woman, 

Uader  a  slttiite  prorlding  that  the  court  "  may  admit  as  afetomeys  sueh  per- 
sons M  are  qualified  therefor  agreeably  to  the  roles  established  by  the  Judges 
of  said  court,"  women  may  be  admitted  to  practice  as  attorneys.* 

APPLICATION  for  admission  as  an  attorney.  The  opinion  states 
the  case. 

J.  Hooker  and  T.  MeManuSf  for  applicant 

O.  Collier,  contra. 

Park,  0.  J.    This  is  an  application  by  a  woman  for  admission 
to  the  bar  of  Hartford  county.     After  having  completed  the  pre- 
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scribed  term  of  Btttdy,  she  has  passed  the  examination  required  by 
the  rules  of  the  bar,  and  has  been  recommended  by  the  bar  of  the 
county  to  the  Superior  Court  for  admission,  subject  to  the  opinion; 
of  the  court  upon  the  question  whether  as  a  voman  she  can  legally 
be  admitted.  The  Superior  Court  has  reserred  the  case  for  our 
advice. 

The  statute  with  regard  to  the  admission  of  attorneys  by  the 
court  is  the  29th  section  of  chapter  3,  title  4,  of  the  General  Statutes,: 
and  is  in  the  following  words  :  **  The  Superior  Court  may  admit' 
and  cause  to  be  sworn  as  attorneys  such  persons  as  are  qualified 
therefor,  agreeably  to  the  rules  established  by  the  judges  of  said: 
court ;  and  no  other  person  than  an  attorney  so  admitted  shall 
plead  at  the  bar  of  any  court  of  this  State,  except  in  his  own  cause. 

It  is  not  contended,  in  opposition  to  the  application,  that  the; 
language  of  this  statute  is  not  oomprehensiTe  enough  to  include  wo^: 
men,  but  the  claim  is  that  at  the  time  it  was  passed,  its  application: 
to  women  was  not  thought  of,  while  the  fact  that  women  have 
n^yer  been  admitted  as  attorneys,  either  by  the  English  courts  on 
by  any  of  the  courts  of  this  country,  had  established  a  oommonTi 
law  disability,  which  could  be  removed  only  by  a:  statute  .inteadled 
to  have  that  effect. 

It  is  hardly  necessary  to  consider  how  far  the  fact  that  women 
have  never  pursued  a  particular  profession  or  occupied  a  particular 
official  position,  to  the  pursuit  or  occupancy  of  which  some  govern- 
mental license  or  authority  was  necessary,  constitutes  a  common- 
law  disability  for  receiving  such  lieense  or  authcnrity,  because  here 
the  statute  is  ample  for  removing  that  disability  it  we  can  oonstme 
it  as  applying  to  women ;  so  that  we  come  back  to  the  question 
whether  we  are  by  construction  to  limit  the  application  of  th^'* 
statute  to  men  alone,  by  reason  of  the  fact  that  in  its  original  en- 
actment its  application  to  women  was  not  intended  by  the  legisla- 
tors that  enacted  it.  And  upon  this  point  we  remark,  in  the  first 
place,  that  an  inquiry  of  this  sort  involves  very  serious  difficulties.'; 
No  one  would  doubt  that  a  statute  passed  at  this  time  in  the  same 
words  would  be  sufficient  to  authorize  the  admission  of  women  to 
the  bar,  because  it  is  now  a  common  fact  and  presumably  in  the 
minds  of  legislators,  that  women  in  different  parts  of  the  country 
are  and  for  some  time  have  been  following  the  profession  of.  law. 
But  if  we  hold  that  the  construction  of  the  statute  is  to  be  deter^J 
mined  by  the  admitted  fact  that  ^ts  application,  to  inrpjiiien  was  not 
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in  the  mindfl  of  the  legislators  when  it  was  passed,  where  shall  we 
draw  the  line  ?  All  progress  in  social  matters  is  gradual  We  pass 
almost  imperoeptibly  from  a  state  of  public  opinion  that  utterly 
condemns  some  course  of  action  to  one  that  strongly  approves  it.  At 
what  point  in  the  history  of  this  change  shall  we  regard  a  statute, 
the  construction  of  which  is  to  be  affected  by  it,  as  passed  in  con- 
templation of  it  ?  When  the  statute  we  are  now  considering  was 
passed  it  probably  neyer  entered  the  mind  of  a  single  member  of 
the  legislature  that  black  men  would  ever  be  seeking  for  admission 
under  it.  Shall  we  now  hold  that  it  cannot  apply  to  black  men  ? 
We  know  of  no  distinction  in  respect  to  this  rule  between  the  case 
of  a  statute  and  that  of  a  constitutional  proyision.  When  our. 
State  Constitution  was  adopted  in  1818  it  was  provided  in  it  that 
every  elector  should  be  **  eligible  to  any  office  in  the  State  "  except 
where  otherwise  provided  in  the  Constitution.  It  is  clear  that  the 
oonvention  that  framed,  and  probably  all  the  people  who  voted  to 
adopt  the  Constitution,  had  no  idea  that  black  men  would  ever  be 
electors,  and  contemplated  only  white  men  as  within  any  possible 
application  of  the  provision,  for  the  same  Constitution  provided 
that  only  white  men  should  be  electors.  But  now  that  black  men 
nre  made  electors,  will  it  do  to  say  that  they  are  not  entitled  to  the 
full  Tights  of  electors  in  respect  to  holding  office,  because  an  appli- 
cation of  the  provision  to  them  was  never  thought  of  when  it  was 
adopted  ?  Events  that  gave  rise  to  enactments  may  always  be  con- 
sidered in  construing  them.  This  is  little  more  than  the  familjar 
rule  that  in  construing  a  statute  we  always  inquire  what  particular 
mischief  it  was  designed  to  remedy.  Thus  the  Supreme  Court  of 
the  United  States  has  held  that  in  construing  the  recent  amend- 
ments of  the  Federal  Constitution,  although  they  are  general  in 
their  terms,  it  is  to  be  considered  that  they  were  passed  with  refer- 
ence to  the  exigencies  growing  out  of  the  emancipation  of  the  slaves, 
and  for  the  purpose  of  benefiting  the  blacks.  Slaughter  House 
Casee,  16  Wall.  67 ;  Sirauder  v.  West  Virginia,  100  U.  S.  306.  But 
this  statute  was  not  passed  for  the  purpose  of  benefiting  men  as 
distinguished  from  women.  It  grew  out  of  no  exigency  caused  by 
^e  relation  of  the  sexes.  Its  object  was  wholly  to  secure  the  orderly 
l^fd  of  causes  and  the  better  administration  of  justice.  Indeed  the 
preamble  to  the  first  statute  providing  for  the  admission  of  attonieys», 
states  its  object  to  be  ^'  for  the  well-ordering  of  proceedings  and 
pleas  at  the  bar.  *' 
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The  statute  on  this  subject  was  not  originally  passed  in  its  pi^esent 
form.  The  first  act  with  regard  to  the  admission  of  attorneys  was 
that  of  1708y  which  was  as  follows  :  ''  That  no  person,  except  in 
his  own  cause,  shall  be  admitted  ,to  make  any  plea  at  the  bar  with- 
out being  first  approved  by  the  court  before  whom  the  plea  is  to  be 
made,  nor  until  he  shall  take  in  the  said  court  the  following  oath,'* 
etc.  OoL  Records,  1706  to  1716,  p.  48.  This  act  seems  to  have 
contemplated  an  approval  by  the  court  in  each  particular  case  in 
which  an  attorney  appeared  before  it.  The  first  act  with  regard  to 
the  general  admission  of  attorneys  appears  in  the  revision  of  1750, 
and  is  as  follows  :  **  That  the  County  Courts  of  the  respective  coun- 
ties in  this  colony  shall  appoint,  and  they  are  hereby  empowered  to 
approve,  nominate  and  appoint  attorneys  in  their  respective  coun- 
ties, as  there  shall  be  occasion,  to  plead  at  the  bar  ;  *  *  *  and' 
tiiat  no  person,  except  in  his  own  case,  shall  make  any  plea  at  the 
bar  in  any  court  but  such  as  are  allowed  and  qualified  attorneys  a^ 
aforesaid.^'^  Thus  the  statute  stood  until  the  revision  of  1821,  when 
for  the  first  time  it  took  essentially  its  present  form;  Up  to  this 
time  the  word  **  person  "  had  been  used  in  this  statute  only  in  the 
clause  that  '^  no  person  "  should  be  allowed  to  practice  before  the 
courts  except  where  formally  admitted  by  the  court,  a  use  of  the 
word  which  of  course  could  not  be  regarded  as  limited  to  the  male 
Sex,  as  women  would  undoubtedly  have  been  held  to  be  included  in 
the  term.  The  language  of  the  statute  as  now  adopted  was  as 
follows:  *'The  County  Courts  may  make  such  rules  and  regulations 
as  to  them  shall  seem  proper  relative  to  the  admission  and  practice 
of  attorneys  ;  and  may  approve  of,  admit  and  cause  to  be  sworn  as 
sittonieys,  such  persons  as  are  qualified  therefor  agreeably  to  the 
rules  established  ;  *  *  *  and  no  person  not  thus  admitted,* 
except  in  his  own  cause,  shall  be  admitted  or  allowed  to  plead  at 
the  bar  of  any  court."  The  statute  in  this  form  passed  through' 
the  compilations  of  1835  and  1838,  the  revision  of  1849  and  the- 
compilation  of  1854,  and  appears  with  a  slight  modification  in  the 
revision  of  1866.  The  County  Courts  had  now  been  abolished,  and 
the  power  to  admit  attorneys,  as  well  as  to  make  rules  on  the  sub- 
ject, had  been  given  to  the  Superior  Court ;  the  expression  ^snch 
persons"  being  preserved,  and  the  provision  that  **  no  person  "not 
thus  admitted  should  be  allowed  to  plead,  being  omitted. 
'  The  statute  finally  took  its  present  form  in  the  revision  of  1875. 
It  retains  the  provision  that  the  Superior  Court  may  make  rules  for^ 
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the  admission  of  attorneys,  and  provides  that  the  court  ^'may 
admit  and  cause  to  be  sworn  as  attorneys  such  persons  as  are  quali- 
fied therefor  agreeably  to  the  rules  established/'  and  restores  the 
provision,  dropped  in  the  revision  of  1866,  that  **  no  person  other 
than  an  attorney  so  admitted  shall  plead  at  the  bar  of  any  court  in 
this  State,  except  in  his  own  cause." 

These  changes,  though  not  such  as  to  affect  the  meaning  of  the 
statute  at  any  point  of  importance  to  the  present  question,  are  yet 
not  wholly  without  importance.  The  adoption  by  the  legislature 
of  a  revision  of  the  statutes  becomes,  both  in  law  and  in  fact,  a 
re-enactment  of  the  whole  body  of  statutes ;  and  though  in  deter- 
mining the  meaning  of  a  statute  we  are  not  to  regard  it  as  then 
enacted  for  the  first  time,  especially  if  there  be  no  change  in 
phraseology,  yet  where  there  is  such  a  change,  it  follows  that  the 
attention  of  the  revisers  had  been  particularly  directed  to  that 
statute,  as  of  course  also  that  of  the  legislature,  and  that  with  the 
changes  niade  it  expresses  the  present  intent  of  both.  Thus  in 
this  case  it  is  clear  that  the  revisers  gave  particular  thought  to  the 
phraseology  of  the  statute  we  are  considering,  and  put  it  in  a  form 
that  seemed  to  them  best  with  reference  to  the  present  state  of 
things,  and  decided  to  leave  the  words  ''such  persons"  to  stand, 
with  full  knowledge  that  they  were  sufficient  to  include  women,  and 
that  women  were  already  following  the  profession  of  law  in  differ- 
ent parts  of  the  country.  The  legislators  must  be  presumed  to 
have  acted  with  the  same  consideration  and  knowledge.  It  would 
have  been  perfectly  easy,  if  either  should  have  thought  best,  tq 
insert  some  words  of  limitation  or  exclusion  but  it;  was  not  donci 
Not  only  so,  but  a  clause  omitted  in  the  revision  of  1866  was  re? 
stored,  providing  that  no  ''  person  "  not  regularly  admitted  should 
act  as  an  attorney — a  term  which  necessarily  included  women,  and 
the  insertion  of  which  made  it  necessary,  if  the  word  ''  persons  " 
as  used  in  the  first  part  of  the  statute  should  be  held  not  to  include 
women,  to  give  two  entirely  different  meanings  to  the  same  word 
where  occurring  twice  in  the  same  statute  and  with  regard  to  the 
same  subject  matter. 

The  object  of  a  revision  of  the  statute  is,  that  there  may  be  such 
changes  made  in  them  as  the  changes  in  political  and  sociid  matters 
may  demand,  and  where  no  changes  are  made  it  is  to  be  presumed 
that  the  legislature  is  satisfied  with  it  in  its  present  form.  And 
where  some  changes  afe  made  in  a  particular  statute,  and  other 


C3()  CONIJECTIOUT, 


Matter  of  Hall. 


parts  of  it  are  left  unchanged,  there  is  the  more  reason  for  the 
inf erence,  from  this  evidence  that  the  matter  of  changing  the  statute 
was  especially  considered,  that  the  parts  unchanged  express  the  legis- 
lative will  of  to-day,  rather  than  that  of  perhaps  a  hundred  yean 
sigo,  when  it  was  originally  enacted. 

But  this  statute,  in  the  revision  of  1875,  is  placed  immediately 
after  another  with  regard  to  the  appointment  of  commissioners  of 
the  Superior  Court,  the  necessary  construction  of  which,  we  think, 
throws  light  upon  the  construction  of  the  statute  in  question.  That 
act  was  passed  in  1855,  after  women  had  begun,  with  general 
acceptance,  to  occupy  a  greatly  enlarged  field  of  industry,  and 
some  professional  and  even  public  positions ;  and  it  has  been 
held  by  the  Superior  Court,  very  properly,  we  think,  as  applying 
to  women^  a  woman  having  three  years  ago  been  appointed  a  com- 
missioner under  it.  Its  language  is  as  follows:  '^ The  Superior 
Court  in  any  county  may  appoint  any  number  of  persons  in  such 
county  to  be  commissioners  of  the  Superior  Court,  who,  when 
sworn,  may  sign  writs  and  subpoenas,  take  recognizances,  administer 
oaths  and  take  depositions  and  the  acknowledgment  of  deeds,  and 
shall  hold  ofSce  for  two  years  from  their  appointment.^'  Here  the 
very  language  is  used  which  is  used  in  the  statute  with  regard  to 
attorneys.  In  one  it  is,  ^*  any  number  of  persons,"  in  the  other, 
'*  such  persons  as  are  qualified."  These  two  statutes  are  placed  in 
immediate  juxtaposition  in  the  revision  of  1875  and  deal  with 
kindred  subjects,  and  it  is  reasonable  to  presume  that  the  revisers 
and  legislators  intended  both  to  receive  the  same  construction.  It 
would  seem  strange  to  any  common-sense  observer  that  an  entirely 
different  meaning  should  be  given  to  the  same  word  in  the  two 
statutes,  especially  when  in  giving  the  narrower  meaning  to  the 
word  in  the  statute  with  regard  to  attorneys,  we  are  compelled  to 
give  it  a  different  meaning  from  that  which  the  same  word  requires 
in  the  next  line  of  the  same  statute. 

We  are  not  to  forget  that  all  statutes  are  to  be  construed,  as  far 
as  possible,  in  favor  of  equality  of  rights.  All  restrictions  upon 
human  liberty,  all  claims  for  special  privileges,  are  to  be  regarded 
as  having  the  presumption  of  law  against  them,  and  as  standing 
upon  their  defense,  and  can  be  sustained,  if  at  all  by  valid  legisla* 
tion,  only  by  the  clear  expression  or  clear  implication  of  the  law. 

We  have  some  noteworthy  illustrations  of  the  recognition  of 
women  as  eligible  or  appointable  to  office  under  statutes  of  which 
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-the  language  is  merely  general  Thus  women  are  appointed  in  all 
parts  of  the  country  as  postmasters.  The  act  of  Congress  of  18:25 
was  the  first  one  conferring  upon  the  postmaster-general  the  power 
of' appointing' postmasters^  and  it  has  remained  essentially  un- 
changed to  the  present  time.  The  language  of  the  act  is,  that 
''the  postmaster-general  shall  establish  post  offices  and  appoint 
postmasters."  Here  women  are  not  included  except  in  the  general 
term  ''  postmasters/'  a  term  Which  seems  to  imply  ^  male  person  ; 
and  no  legislation  frotii  1825'  down  to  the  preseiit  time  authorizes 
the  appointment  of  women,  nor  is  there  any  reference  in  terms  to 
women  until  the  revision  of  1874,  which  recognises  the  fact  that 
women  had  already  been  appointed,  in  providing  that  ''  the  bond 
of  any  married  woman  wlio  may  be  appointed  postmaster  shall  be 
binding  on  her  and  her  sureties."  Some  of  the  higher  grades  of 
postmasters  are  appointed  by  the  president  subject  to  confirmation 
by  the  senate,  and  such  appointments  and  confirmations  have  re- 
peatedly been  made.  The  same  may  be  said  of  pension  agents. 
The  acts  of  Congress  on  the  subject  have  simply  authorized  ''  the 
president,  by  and  with  the  advice  and  consent  of  the  senate,  to  ap- 
point all  pension  agents,  who  shall  hold  their  offices  for  the  term 
of  four  years,  and  shall  give  bond,"  etc.  At  the  last  session  of 
Congress  a  married  woman  in  Chicago  was  appointed  for  a  third 
term  pension  agent  for  the  State  of  Illinois,  and  the  public  papers 
^ted  that  there  was  not  a  single  vote  against  her  confirmation  in 
the  senate.  Public  opinion  is  everywhere  approving  of  such  ap- 
pointments. They  promote  the  public  interest,  which  is  benefited 
by  every  legitimate  use  of  individual  ability,  while  mere  justice, 
which  is  of  interest  to  all,  requires  that  all  have  the  fullest  oppor- 
tunity for  the  exercise  of  their  abilities.  These  cases  are  the  more 
noteworthy  as  being  cases  of  public  offices  to  which  the  incumbent 
is  appointed  for  a  term  of  years,  upon  a  compensation  provided  by 
law,  and  in  which  he  is  required  to  give  bond.  If  an  attorney  is 
to  be  regarded  as  an  officer,  it  is  in  a  lower  sense. 

We  have  had  pressed  upon  us  by  the  counsel  opposed  to  the  ap- 
plicant, the  decisions  of  the  courts  of  Massachusetts,  Wisconsin  and 
Illinois,  and  of  the  United  States  Court  of  Claims,  adverse  to  such 
an  application.  While  not  prepared  to  accede  to  all  the  general 
views  expressed  in  those  decisions,  we  do  not  think  it  necessary  to 
go  into  a  discussion  of  them,  as  we  regard  our  statute,  in  view  of 
all  the  considerations  affecting  its  construction,  as  too  clear  to  ad- 
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mit  of  any  reasonable  question  as  to  the  interpretation  and  eff^ 
vhich  we  ought  to  give  it.  . 

Judgment  aceordinglff^ 
In  this  opinion  Oabpbhtbb  and  Looxis,  JJ.,  ooncurred ;  Pab- 
DBBy  J.,  dissented* 
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(B9  00DO.  198.) 

Waier  and  wU&r-caurm  affront  an  tea-^ore. 

The  owner  of  the  apUnd  on  the  Bea-shore  oonyeyed  a  portion  of  the  flats 
between  the  apUnd  and  low- water  mark,  bj  metes  and  bounds,  not  includ- 
ing a  portion  of  the  flats  lying  ontside  between  the  part  oonyejed  and  low 
watermark,  aooess  to  which  was  only  possible  over  the  part  conTejed. 
SM,  that  the  right  to  reclaim  and  use  the  outside  portion  passed  bj  the 
grant. 

A  OTION  for  wharfage.     The  opinion  state  the  case. 

C,  R.  Ingerwtt  and  T.  E.  DoolUth^  for  plaintiffis, 
J.  3.  Beaeh,  for  defendants. 

GABPBirTBBy  J.  The  defendant  collected  a  small  amount  of 
wharf  age  for  the  use  of  a  wharf  in  New  Haven.  The  plaintiff , 
claiming  to  be  the  sole  owner  of  the  wharf,  brings  this  suit  to  re- 
coyer  the  amount  thus  collected.  The  case  is  reserved  for  the 
advice  of  this  court. 

Each  party  claims  title  to  the  locus  in  quo^  not  by  virtue  of  any 
deed  embracing  it,  but  by  virtue  of  its  ownership  of  other  property 
in  the  immediate  vicinity.  The  situation  of  the  property  is  sub- 
stantially this :  The  northern  boundary  of  New  Haven  harbor 
is  a  line  at  high- water  mark,  running  substantially  east  and  west, 
and  is  practically  the  southern  line  of  Water  street,  running  north 
from  Water  street  to  East  street.  The  plaintiff  owns  or  claims  to 
own  a  strip  of  land  eighty-three  feet  wide  and  fourteen  rods  long 
lying  on  the  south  side  of  Water  street  and  on  the  east  side  of  East 
street  extended  across  Water  street  into  the  harbor.  About  two 
hundred  feet  south  of  the  plaintiff's  land,  at  a  point  in  the  flats 


JUNE  TEBM,  188;$.  633 

New  Haven  Steamboat  Compan j  ▼.  Sargent. 

directly  east  of  the  east  line  of  East  street  extended,  is  a  sewer 
constructed  by  the  city  of  New  Haven.  That  sewer  is  covered' 
for  its  protection,  and  in  such  a  manner  as  to  oonstitnte  a  substan- 
tial wharf.  It  was  at  this  point  that  the  wharfage  in  question  was 
collected. 

The  defendant  owns  a  lot  of  land  directly  south  of  Water  street 
and  west  of  East  street  extended. 

Neither  party  disputes  the  title  of  the  other  to  the  premises 
covered  by  its  deeds,  but  the  nature  and  origin  of  the  plaintiff's 
title  is  the  subject  of  some  contention ;  and  each  party  denies  that 
the  other  has  any  title  to  or  interest  in  the  locus  in  quo  or  sewer 
wharf.  Both  parties  claim  that  the  city  has  no  interest  therein. 
The  defendant  claims  that  the  plaintiff's  title,  if  it  has  any,  is  by 
adverse  possession  and  embraces  only  the  land  actually  occupied, 
and  does  not  carry  with  it  the  right  to  erect  wharves  on,  or  to  re- 
claim, any  other  part  of  the  shore ;  and  also  claims  that  if  the 
plaintiff  has  any  title,  by  deed  the  deeds  only  purported  to  convey  flats 
and  do  not  convey  any  interest  beyond  the  exterior  boundaries  of 
the  deeds,  and  consequently  that  the  plaintiff  has  not  the  incidental 
rights  of  a  riparian  proprietor.  The  plaintiff  claims  that  he  has 
a  good  title  by  deed  and  has  all  the  rights  of  a  riparian  proprietor. 

In  1807  Water  street  was  a  highway  about  two  and  one-half  rodff 
wide,  running  east  and  west  along  the  bank  on  the  northern  bound* 
aiy  of  the  harbor  of  New  Haven*  In  that  year  the  committee  of 
the  proprietors  of  the  common  and  undivided  lands,  and  the  select- 
men of  the  town  of  New  Haven,  contracted  with  Isaac  Tomlinson, 
he  agreeing  to  build  a  sea-wall  below  the  high-water  mark  so  as 
to  make  Water  street  four  rods  wide.  In  consideration  thereof  the- 
committee  and  selectmen  executed  a  conveyance  purporting  to 
convey  all  their  proprietary  rights,  with  some  reservations  not  im-^ 
portant  now  to  be  noticed,  in  the  flats  extending  eight  rods  from 
the  south  line  of  the  highway  southerly  toward  the  water.  That> 
deed  was  on  condition  that  it  was  to  be  void  if  Tomlinson  failed 
to  build  the  wall  and  complete  the  street  according  to  his  contract. 
Tomlinson  also  agreed  to  keep  the  road  in  repair  and  stive  the  town 
harmless  from  any  expense  by  reason  of  its  being  out  of  repair.  '•• 
The  contract  and  the  deed  also  provided  that  the  premises  con- 
veyed should  be  subject  to  a  lien  in  favor  of  the  town  to  secure 
the  performance  by  Tomlinson  of  this  last  named  agreement. 

In  1825  the  sea-wall  and  the  street  were  not  completed.     Pur- 
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BBsnfe  to  a  Y6te  of  the  town^  and  of  aa  arrangeme&tVith  all  parties 
doncemedy  the  details  of  which  are  unimportant,:  the  selectmen  t^ 
leased  theincnmbrance  and. the.  interest  of  the  town  in  the  prem^ 
isesto  William.  MoMej.-  Mbselejr  'tod  others  completed  the  sea^ 
wall  and  the  street,  and  thereupon,  by  virtue  of  the  conyeyances 
mentioned;  'n^hateyer  righta  mi|[ht  legally  be  conyeyed  thereby 
vested  in  Moseley.  ; 

.  The  strip  of  flats  decribedin  the  deeds,  and  lying  easterly  of  East 
stteet  (extended  was  reclaimed.  In  1852  the  committee,  of  the.pro^ 
pjrietors  executed  a  deed  purporting  to  convey  to  Moseley  a  strip  of 
flats  east  of  East  street  extended  and  south  of  the  eight  rods  preT 
yif^usly  conveyed,  which  has  also  been  reclaimed.  The  title  to  the 
land  thus  reclaim^  is  now  in  the  plaintiff.  -aI 

It  is  claimed  that  the  proprietors  and  the  town  had  no  title  to  the 
shore  which  could  be  conveyed.  This  must  be  conceded^as  the  title 
to  the  Bhore»  as  is  now  well  settled,  is  in  the  State.  But  it  is  equally 
well  settled  that  a  riparian  proprietor  has  an  easement  in  the  ad- 
joining shore,  including  the  right  to  erect  wharves,  stores,  etc., 
thereon.  And  while  the  deeds  may  have  conveyed  no  title  to  the 
fee,  whatever  franchise  or  right  the  proprietors  or  the  town  had  to 
reclaim  the  shore  or  construct  wharves  thereon  was  conveyed  to 
and  vested  in  Moseley. 

Whether  they  had  any  such  right  depends  in  some  measure  upon 
fiacts  and  circumstances  which  do  not  appear  in  this  case.  They 
then  had  the  right  of  reclamation  or  they  had  not.  If  they  owned 
the  bank,  or  if  they  had  sold  it  reserving  the  right  to  reclaim  the 
shore,  then  the  right  was  in  them  and  it  passed  to  Moseley.  If  they 
had  previously  sold  the  land  north  of  Water  street,  bounding  on  the 
street,  and  the  law  is  so  that  that  deed  conveyed  the  fee  to  high  water, 
and  there  was  no  reservation  of  the  shore,  then  we  suppose  the 
purchaser  took  the  right  to  reclaim,  and  the  deeds  conveyed  noth* 
ing  to  Moseley. 

!  We  will  assume  that  the  first  supposition  is  the  con^t  one,  and 
that  the  proprietors  had  a  right  which  they  could  convey.  In 
that  event  the  whole  arrangement  contemplated  that  a  strip  of 
the  shore  next  to  the  line  of  high  water  should  be  reclaimed  and 
made  a  part  of  the  permanent  highway.  It  also  contemplated  that 
Moseley  should  reclaim  another  portion  of  the  flats  south  of  the 
highway  eight  rods  wide.  We  think  it  will  best  give  effect  to  the 
intention  of  the  parties,  and  do  no  injustice  to  any  one^  to  regwd 
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those  two  strips  of  land  thus  re<daimed  as  upland,  aad  that,  the 
title  in  fee  Tested  in  Moeeley,  whereby  he  became  the  riparian  pro- 
.prietor — his  riparian  rights  howeyer  being  subject  to  such  legal 
qualifications  qs  may  exist  by  reason  of  the  fact  that  his  deeds  in 
terms  conveyed  only  a  portion  of  the  flats. 

The  question  now  to  be  considered  is,  whether  Moseley  took  any 
interest  in  the  flats  beyond  the  exterior  lines  of  the  premises  con- 
veyed. Ordinarily  a  question  of  this  kind  would  be  answered  in 
•the  negatiye,  unless  it  had  reference  to  a  deed  of  land  bounding  .on 
a  highway,  river,  shore  or  the  like.  Such  would  be  the  general 
rule,  but  we  think  this  case  may  well  form  an  exception  to  such  a 
rule. 

Had  the  proprietors  owned  a  fee  in  the  shore  then  the  ordinary 
rule  would  doubtless  apply,  for  they  then  would  have  owned  the 
shore  as  they  did  other  property,  and  might  have  sold  it  in  such 
portions  as  they  pleased.  But  they  had  no  title  to  the  fee ;  they 
tonly  had  an  incorporeal  right  in  the  shore,  which  was  an  incident 
to  their  ownership  of  the  upland.  That  such  a  right  may  be  sepa- 
rated from  the  upland  and  sold  or  retained  apart  from  it  has  been 
decided  by  this  court  Simons  v.  French,  25  Conn.  346.  And  we 
suppose  the  principle  of  that  case  may  admit  of  a  territorial  diyis- 
jon  of  a  right  of  this  character.  But  we  think  such  a  right  can- 
not be  entirely  sei)arated  from  the  principal  thing  to  which  it  is 
appurtenant.  To  illustrate  :  a  party  may  sell  a  portion  of  his  up^ 
land,  reserving  his  right  to  all  of  the  shore.  In  that  case  he  has 
access  to  the  shore  over  the  portion  of  land  not  sold.  He  may  also 
sell  all  of  his  upland,  reserving  the  shore.  In  that  case  he  ex- 
pressly, or  by  implication,  reserves  a  right  of  way  over  the  land 
sold  to  the  shore.  If  he  sells  the  shore  without  the  upland,  he  in 
like  manner  grants  a  right  of  way  to  it,  the  principle  being  that 
he  who  has  a  right  to  reclaim  the  shore  must,  in  some  manner,  have 
access  to  it.  Of  course  each  case  must  depend  upon  its  own  cir- 
cumstances. When  he  has  access  to  it,  independent  of  the  adjoin, 
jng  shore,  the  suggestions  we  have  made  do  not  apply.  The  cir- 
cumstances of  each  case  should  be  interpreted  reasonably  and  so  as 
to  give  effect  to  the  intention  of  the  parties  so  far  as  it  can  be  done 
consistently  with  well-established  legal  principles. 

In  Simons  v.  French  the  intention  of  the  parties  not  to  convey 
the  portion  of  the  shore  in  dispute  was  apparent.  The  grantor  sold 
only  a  portion  of  the  upland,  carved  out  by  definite  and  precise 
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boundaries,  thus  iudicating  an  intention  to  conyey  nothing  beyond 
those  lines.  He  also,  in  the  same  deed,  oonyeyed  a  specified  poi** 
tion  of  the  shore,  not  including  the  disputed  premises.  In  thi» 
case  the  deed  carved  out  by  definite  lines  a  portion  of  the  shore, 
thereby  excluding  from  the  direct  operation  of  the  deed  that  por- 
tion not  described.  So  far  the  cases  are  parallel ;  but  here  there  is 
a  divergence.  In  that  case,  after  the  conveyance,  the  grantor  had 
access  to  the  shore.  In  this  case  the  grantors  had  none.  The  part 
aold  was  shore  next  to  the  upland,  and  included  all  the  shore  on  the 
line  of  high  water  east  of  East  street  extended.  As  the  part  con- 
veyed was  comparatively  of  little  value  until  reclaimed,  and  when 
reclaimed  the  cost  of  reclamation  represented  nearly  its  entire 
value,  there  is  no  room  for  the  presumption  that  the  grantors  re- 
served a  right  of  way  over  it  to  the  flats  beyond. 

Again  it  is  probable  that  the  deeds  from  the  proprietors,  under 
which  the  plaintiff  claims,  were  limited  to  a  portion  of  the  fiats  on 
the  supposition  that  the  proprietors  owned  the  shore  in  fee.  If  so 
it  is  by  no  means  certain  that  there  would  have  been  sucli  a  limi- 
tation if  it  had  been  certainly  known  that  they  only  had  a  franchise. 
In  this  view  of  the  case  we  do  not  necessarily  impute  to  them  an 
intention  to  divide  an  incorporeal  right  in  the  manner  indicated. 
What  they  would  have  done  had  there  been  no  misapprehension  as 
to  their  legal  rights  it  is  impossible  now  to  tell.  Hence  we  do  not 
base  our  decision  on  this  ground,  but  simply  allude  to  it  as  a  cir- 
cumstance we  have  not  overlooked. 

Again  it  is  now  about  thirty  years  since  the  last  deed  to  Moseley 
was  given.  During  that  time  it  does  not  appear  that  the  proprie- 
tors, or  the  town,  or  any  one  claiming  under  them,  or  either  ot 
them,  have  made  any  claim  whatever  to  that  portion  of  the  flats 
now  in  controversy.  The  fact  that  no  claim  has  been  made,  and 
no  right  asserted  for  so  long  a  period,  affords  some  presumption 
that  no  such  right  exists. 

Finally^  public  policy  dictates  that  the  right  to  reclaim  land 
and  construct  wharves  should  be  in  some  one  in  respect  to  all  parts 
of  the  shore  in  a  harbor  like  that  of  New  Haven.  Now  if  the 
plaintiff  has  not  that  right  in  the  premises  we  are  unable  to  dis- 
cover from  this  record  that  any  one  has,  unless  indeed  the  defend- 
ant's claim  is  valid,  that  it  has  a  right  to  extend  Jts  wharves  m 
that  direction  —  a  point  we  will  presently  consider.  It  will  be  ob- 
served that  the  defendant  does  not  point  out  any  right  or  mterest 


JUNE  TERM,  1882.  ^ 


New  HftTen  Steamboat  CbmiMiiij  ▼.  Sargent. 


outstanding  in  any  other  party  ;  and  it  is  especially  noticeable  that 
in  respect  to  the  point  now  under  consideration  the  defendant  can 
haye  no  controversy  with  the  plaintiff,  because  the  deed  from  the 
proprietors  to  Jesse  Leayenworth  in  1771,  under  which  the  defend- 
ant claims,  is  limited  by  definite  boundaries  to  a  portion  of  the  fiats 
extending  eight  rods  on  the  south  line  of  Water  street  and  extend- 
ing southerly  ten  rods,  which,  as  the  case  shows,  falls  far  short  of 
reaching  low  water.  We  might  well  haye  taken  this  point  for 
granted,  and  haye  conceded  to  each  party  the  right  as  each  claims 
it,  to  extend  its  land  to  low  water  or  to  the  channel.  But  as  the 
point  was  made  and  elaborately  discussed,  that  the  plaintiff  was 
not  a  riparian  proprietor,  and  as  we  haye  carefully  considered  the 
subject,  we  haye  thought  best  to  express  an  opinion  upon  it 

In  yiew  of  all  the  circumstances  of  the  case  we  haye  come  to  the 
conclusion,  that  as  between  these  parties,  the  plaintiff  is  in  law  a 
riparian  proprietor.  Not  that  we  are  prepared  to  lay  it  down  as  a 
rule  that  a  sale  of  the  bank  necessarily  carries  with  it  all  interest  in 
th^  shore,  but  our  decision  rests  upon  the  peculiar  circumstances 
of  this  case.  The  proprietors,  supposing  themselyes  to  bo  thu  own- 
ers in  fee,  sold  their  right  or  interest  in  a  portion  of  the  shore  by 
metes  and  bounds ;  and  their  interest  in  the  remaining  portion,  which 
WB&.  by  implioatiofi  reserved  to  themselyes,  was  thereby  completely 
s^yeired  from  the  -uplisind.  Whether  incorporeal  property  of  this 
character,  which  can  only  be  enjoyed  in  connection  with  the  cor-^ 
poreal  property  to  which  it  is  appurtenant,  can  be  completely  sev- 
ered from  it,  may  be  doubtful  If  it  is  to  be  done  it  should  be  in 
clear  and  unmistakable  language.  We  are  not  disposed  to  produce 
such  a  result  by  construction. '  If  there  is  room  for  doubt  whether 
such  a  result  was  really  intended,  and  the  party  interested  in  claim- 
ing  it  has  rested  quietly  for  over  thirty  years  without  asserting  his 
right,  we  may  well  presume  that  he  has  abandoned  it;  especially  as 
the  right,  if  it  exists,  is  merely  of  a  nominal  value. 

But  take  the  other  altematiye,  and  suppose  that  the  proprietors 
had .  no  right  in  the  shore  which  they  could  convey ;  then  Tomlin- 
son  and  Moseley  took  nothing  by  their  deeds  ;  for  the  grantors  had 
neither  the  fee  nor  the  right  to  reclaim.  The  only  effect  of  the 
deeds  was  to  give  color  of  title  and  to  furnish  some  evidence  that 
the  grantees  occupied  under  a  claim  of  right 

The  case  then  is  simply  this — those  under  whom  the  plaintiff 
claims,  without  any  legal  right,  but  under  a  claim  of  right,  entered 
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the  shore  next  to  the  upland  and  reclaimed  it.     It  then  became 
upland,  and  fifteen  years'  adyerse  possession. gained  a  title. 

The  defendant  howeyer  insists  that  the  title  thus  gained  was 
only  commensurate  with  the  user.  That  is  doubtless  true  in  re- 
spect to  the  land  itself,  but  it  la  doubtful  whether  the  rule  ever  ap- 
plies to  an  inoorporeal  right  appurtenant  to  the  land.  If  the  rij^t 
18:  of  such  a  character  that  it  can.  only  be  enjoyed  by  him  who  is  in 
podsessioii  of  the  land,  then  title  to  the  land  by  possession  carriea 
with  it  a  title  to  the  right.  And  that  is  this  case.  The  disseisor 
intervened  and  placed  a  piece  of  his  own  land  between  the  upland 
proprietor  and  the  shore.  He  thereby  interrupted  the  right  of 
the  proprietor  to  extend  his  own  land  by  a  wharf  or  other  structure 
to  low  water.  That  interruption  having  continued  for  fifteen  years, 
the  right  is  gone.  Suppose  for  illustration  that  the  part  disseised 
had  been  on  the  other  side  of  the  line  of  hij^h  water,  and  the  pro- 
prietor had  been  in  that  manner  cut  off  from  the  shore,  can  it  be 
doubted  that  he  would  thereby  have  lost  his  interest  in  the  shore  ? 
The  result  is  the  same  in  either  case  and  must  be  attended  with 
the  same  legal  consequences. 

[Omittinga  minor  point.]  ^  i 

Judgment  is  advised  for  plaintiff. 

JudgmmU  acoordinglg.  ; 
.  In  this  opinion  Park,  C.  J*,  and  Looifis,  J.,  o^Mumned;  P^R*' 
DBB,  J.,  dissented. 


Looxis  v.  BfiAaa. 

(80  OoniK  Sn.) 
Sou — condUional  and  not  Uam. 

The  pUdniUf  let  and  the  defendant  hired  a  piano,  prioe  $140,  for  twenty •sevoB 
months,  $5  down,  and  $5  to  be  paid  monthly,  the  piano  to  become  the  de- 
f endant*8  property  when  all  was  paid,  and  in  case  of  default  the  plaintiff  to 
have  the  right  to  retake  it,  the  defendant's  rights  to  cease,  and  the  money 
paid  to  be  forfeited.  HM,%  conditional  sale  and  not  a  lease,  and  that  thto 
plaintiff  had  no  ground,  of  action  for  failure  to  pay  the  monthly  rent,  but 
could  only  retake  his  property  and  retain  the  money  paid.* 

See  ffnfttd  ▼.  OiMMng  (87. Tex.  964),  44  Am.  Bep.  SM. 
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ACTION  on  contract  for  parchase  of  a  piano.     The  opinion^ 
states  the  case.    The  defendant  had  judgment  below. 

B.  p.  Afyine,  tor  flaintiBt. 

J.  0.  Ghambmiainy  for  defendant. 

Park,  G.  J.  This  suit  grows  out  of  the  following  contract  be< ' 
twecA  the  parties  : 

'*  Agreement  between  0.  M.  Loomis  of  New  Hayen,  Conn.,  and  * 
James  D.  Bragg  of  Bridgeport,  Conn.    Said  Loomis  agrees  to  rent,  • 
und  said  Bragg  agrees  to  hire,  one  Albert  W.  Ladd  &  Co.  piano, ' 
No.  1807,  price  $140  (cash  $5,  balance  $135),  for  the  term  of^ 
twenty-seyen  months  from  the  fifth  day  of  January,  1881,  at  the 
rent  of  $5  per  month,  payable  on  the  fifth  day  of  each  month,  in* 
jMlyance.    And  it  is  agreed  that  if  the  rent  and  interest  shall  foe. 
paid  punctually  according  to  agreement,  said  instrument  shall  be 
the  property  of  said  Bra^  at  the  end  of  said  term.     And  further, 
if  said  Bragg  shall  neglect  to  pay  the  rent  and  interest  falling  due 
jaX  any  time,  said  Loomis  shall  be  at  liberty  to  enter  the  dwelling 
house  or  premises  where  flaid  instrument  may  be,  and  take  said 
instrument  into  his  possession,  and  the  money  already  paid  shall  be- 
long to  said  Loomis.     And  said  Bragg  is  held  responsible  for  all 
•damages,  except  the  usual  wear  and  tear,  and  to  pay  all  taxes  and* 
insurance  on  said  instrument.     The  same  is  not  to  be  remoyed  f  rom^ 
the  place  of  deliyery  without  permission  from  said  Loomis.    Dated  • 
at  Bridgeport,  Jan.  5,  1881." 

The  instrument  was  deliyered  by  the  plaintiff,  and  monthly  in- 
stallments were  paid  by  the  defendant  under  the  contract  up  to  the 
month  of  May  of  the  same  year,  when  the  defendant  made  default 
•of  payment,  and  continued  to  do  so  till  the  month  of  October  foU. 
lowing,  when  he  absolutely  refused  to.  go  further  under  the  con-: 
tract,  and  notified  the  plaintiff  to  remoye  the  piano,  which  wasi 
done.  During  the  time  that  default  of  payment  was  being  made,: 
the  defendant  orally  renewed  his  original  promise  whenever  a  pay-: 
ment  became  due,  and  in  consequence  of  this  the  plaintiff  suffered; 
the  piano  to  remain  in  his  possession  notwithstanding  the  default.: 

These  facts  are  set  forth  in  the  plaintiff's  complaint,  to  which! 
the  defendant  demurred ;  and  the  question  is,  do  they  sustain 
the  clum  for  damages  made  in  the  first  count  of  the  complaint  ? 
Or  do;.they  support  the  second,  count;  which  claims  a  reasonable 
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sum  as  compensation  for  the  use  of  the  piano  during  the  time,  not 
coTered  by  his  payments,  that  the  defendant  had  the  use  of  it  F 
Or  do  they  sustain  the  plaintiffs  claim  that  the  defendant  shall 
pay  tlie  unpaid  installments  proyided  for  in  the  contract  '&i  se't  forth 
in  the  third  and  last  count? 

The  contract  upon  which  the  complaint  is  based  purports  to  be  & 
renting  of  the  piano  for  the  term  of  twenty-seyen  months  at  the 
rate  of  $5  per  mouth,  but  in  fact  it  is  an  agreement  to  sell  the  piano 
at  the  end  of  twenty-seven  months,  when  the  sum  of  $135  shall 
have  been  paid  in  monthly  installments  of  $5  each,  together  with 
certain  interest,  upon  condition  that  if  at  any  time  the  defendant 
shall  make  default  of  payment  when  any  installment  or  the  interest 
upon  the  unpaid  balance  shall  become  due,  the  plaintiff  shall  have 
the  right  to  rescind  the  contract,  and  take  the  piano  back  into  his 
possession,  and  that  whatever  sums  shall  have  been  paid  shall  be- 
come the  property  of  the  plaintiff.  The  contract  is  similar  in  all 
essential  respects  to  that  in  the  case  of  Hine  v.  RabertSy  48  Conn. 
267 ;  8.  c,  40  Am.  Bep.  170 ;  the  only  difference  being  that  in 
that  case  a  melodeon,  valued  at  the  sum  of  $50,  and  a  note  for 
$140,  payable  at  a  future  day,  were  given  for  what  the  contract 
termed  rent.  The  court  held  the  contract  to  be  an  agreement  for 
the  sale  of  the  organ  when  the  contract  price  for  it  should  have 
been  paid.  So  here,  the  terms  of  this  contract  are  inconsistent 
with  those  of  a  lease,  but  are  consistent  with  those  of  a  conditional 
sale.  The  sum  to  be  paid  is  the  entire  present  value  of  the  piano,*, 
that  is,  $140.  That  sum,  with  the  interest,  is  to  be  paid  in  a  little 
more  than  two  years,  when  the  instrument  would  be  nearly  as 
valuable  as  it  was  at  the  outset.  It  is  incredible  that  the  defendant 
would  be  willing  to  pay  as  rent  the  entire  value  of  the  instrument 
in  so  short  a  time,  or  that  the  plaintiff  would  be  rapacious  enough 
to  demand  it.  Indeed  the  fact  that  the  piano  was  by  the  contract 
to  be  the  defendant's  when  the  amount  should  be  paid,  shows  de- 
cisively that  the  monthly  sums  were  to  be  paid,  not  as  rent,  but  as 
the  purchase  price.  Furthermore,  it  was  thought  important  by  the 
plaintiff  that  it  should  be  provided  that  if  the  defendant  should 
at  any  time  fail  to  pay  the  stipulated  sums  when  due,  he  should 
lose  the  piano,  and  that  all  that  had  been  paid  should  belong  to 
the  plaintiff.  There  was  no  necessity  for  this  if  the  contract  Was  a 
lease  of  the  property. 
.    We  think  it  clear  that  the  parties  stipulated  for  a  conditional  sale 
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of  the  piano,  leaving  the  sale  to  be  consummated  in  the  future, 
when  the  purchase  price  should  be  paid.  The  plaintifp  had  the  in- 
stmment  to  sell.  The  defendant  desired  to  purchase  it,  but  was 
unable  to  pay  the  entire  price  on  the  delivery  of  the  property. 
The  plaintiff  was  unwilling  to  give  credit.  So  the  arrangement 
under  consideration  was  made,  by  which  the  plaintiff  was  enabled 
to  accomplish  his  object  by  a  conditional  sale  and  be  safe,  and  the 
defendant  to  have  the  use  of  the  piano  and  pay  for  it  in  small  sums, 
at  stated  times,  according  to  his  ability. 

Such  was  the  contract ;  and  we  are  now  to  consider  the  rights  of 
the  parties  under  it.  The  defendant  failed  to  perform  it.  He  made 
default  of  payment  after  having  paid  a  number  of  installments. 
The  contract  provides  for  this  contingency,  by  a  forfeiture  of  all 
the  defendant's  rights  under  the  contract,  and  of  the  sums  of  money 
that  had  been  paid.  This  was  considered  sufScient  protection  by 
the  plaintiff  when  he  entered  into  the  agreement,  for  he  provided 
nothing  further.  The  installments  were  to  be  paid  monthly.  They 
exceeded  in  value  the  use  of  the  piano  for  the  same  time.  Surely 
the  plaintiff  was  thoroughly  protected.  Had  he  exercised  his  rights 
when  the  defendant  made  his  first  default  in  the  month  of  May, 
this  controversy  would  never  have  arisen.  He  would  have  had  no 
cause  to  complain.  But  it  is  said  that  he  indulged  the  defendant 
on  his  promises  to  pay  the  installments  in  arrear,  till  the  month  of 
October,  although  he  continued  to  make  default  during  the  time  ; 
and  it  is  claimed  that  this  gives  him  the  right  to  recover  damages 
for  a  breach  of  the  contract ;  or  the  fair  value  of  the  use  of  the 
piano  during  that  period  ;  or  the  installments  remaining  unpaid. 

It  is  not  pretended  that  the  defendant  was  guilty  of  fraud  in 
making  the  promises.  It  must  be  taken  that  they  were  made  in 
good  faith,  for  the  contrary  is  not  alleged.  Do  they  alter  the  case  ? 
They  were  merely  the  repetition  of  what  the  contract  stated.  The 
defendant  in  it  promised  to  pay  all  the  installments  as  they  should 
become  due.  Can  a  repetition  make  the  promise  stronger  ?  The 
original  promise  is  sufficient  to  make  the  defendant  pay  if  he  can 
be  made  to  pay  at  all.  Besides  this,  there  is  no  consideration 
alleged  for  the  new  promises.  Had  the  complaint  set  forth  that 
when  each  default  was  made  the  plaintiff  was  about  to  exercise  his 
rights  under  the  contract  by  claiming  a  forfeiture,  when  the  de- 
fendant proposed  that  if  the  plaintiff  would  forego  his  rights  he 
would  pav  the  overdue  installment,  and  the  plaintiff  so  agreed  and 
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granted  the  indulgence,  and  in  consideration  thereof  the  defendant 
made  the  promise,  a  different  case  would  have  been  presented* 
There  would  have  been  something  more  than  a  repetition  of  the 
original  promise.  But  nothing  appears  in  the  complaint  beyond 
the  fact  that  the  defendant  made  the  promises,  and  the  plaintiff,  re- 
lying upon  them,  left  the  piano  in  his  possession.  For  aught  that 
appears  nothing  was  said  by  the  plaintiff  to  the  defendant  to  induce 
him  to  make  the  x>romises.  It  does  not  appear  that  he  made  any 
disclosure  of  what  he  intended  to  do.  Consequently  the  promises 
are  left  wholly  without  consideration. 

We  think  therefore  that  the  demurrer  was  well  taken  to  the  first 
count  of  the  plaintiff's  complaint,  for  the  reason  that  the  plaintiff's 
remedy  is  set  forth  in  the  contract.  He  should  have  reclaimed  his 
piano  on  the  first  default.  Indeed  the  defendant  had  the  option 
by  the  contract  at  any  time  to  surrender  the  piano  and  lose  the 
installments  he  had  paid.  There  could  be  therefore  no  claim  for 
damages  other  than  the  installments,  which  the  plaintiff  already 
had. 

We  think  also  that  the  demurrer  was  well  taken  to  the  second 
count,  for  the  reason  that  the  defendant  held  the  piano  under  a 
special  contract,  which  continued  in  force  until  it  was  surrendered 
in  the  month  of  October,  and  therefore  there  could  be  no  implied 
.agreement.  And  for  the  same  reasons  we  think  the  demurrer  was 
well  taken  to  the  third  count 

There  is  no  error  in  the  judgment  appealed  from. 

Judgment  afhwmU 

In  this  opinion  the  other  judges  concurred. 


Williams  v.  BbookA. 

(00  Oonn.  S78.) 
IVads-mairk  -—  ij^iriffement  ^  reMmMonos. 

The  pUintifb,  partners  ander  the  name  of  **  D.  F.  Tajrler  ft  Co.,"  had 
manafaetnrad  and  sold  hair-pins,  known  and  readily  sold  as  "  'Payler's  hair- 
pins/' pat  up  in  pink  and  yellow  packages,  with  a  peeollar  device  "vreU 
known  to  the  trade.  The  defendants  also  mannfactured  and  sold  hair-plas. 
and  had  procured  from  L.  B.  Taylor  the  right  to  mark  their  pa6ki^«8  "L. 
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B.  Taylor  ft  Co.,"  to  which  they  added  "  Cheshire,  Conn./*  nsing  a  deyfce, 
labels  and  wrappers  so  nearly  resembling  the  plaintiffs  in  sise  and  color  as 
to  be  likely  to  deceire  careless  and  unwary  purchasers.  The  defendants 
acted  in  good  faith,  and  with  no  design  to  infringe  the  plaintiff's  rights. 
BM,  that  the  defendants  should  be  enjoined.  (See  note,  p.  64&) 

QUIT  for  injunction.     The  opinion  states  the  case. 

C.  R.  IngerioU  and  ZT.  E.  Pardee^  for  plaintifis. 
ZT.  Stoddard  and  H.  L.  Hotehkiss,  for  defendants. 

Pabdbs,  J.  The  plaintifib  are  now,  and  for  ten  years  last  past 
haye  been,  partners  under  the  name  and  firm  of  D.  F.  Tayler  ft 
Co.,  at  Birmingham,  Enghmd,  manufacturing  among  other  articles 
hair-pins  of  different  sizes  and  qualities,  some  of  them  known  as 
*' best  double  japanned,"  ''  plain  "  and  **  curvilinear ; "  these  were 
gathered  into  ounce  packages,  the  currilinear  in  pink,  the  plain  in 
yellow  paper ;  these  were  made  into  pound  packages  ;  these  last  into 
packages  weighing  six, twelve  and  eighteen  pounds,  wrapped  in  brown 
or  drab  paper,  and  in  this  last  form  were  brought  into  the  United 
States,  where  by  reason  of  their  superior  quality  they  had  a  good  repu- 
tation and  ready  sale  under  the  name  of  ^'Tayler's  Hair-pins," 
''Taylor's  Plain  Hair-pins,''  ''Tayler's  Curvilinear  Hair-pins,'^ 
and  ''D.  F.  Tayler  &  Co.'s  Hair-pins." 

The  device  or  trade-mark  printed  upon  the  wrapper  of  each 
ounce  package  has  been  used  exclusively  by  the  plaintifib  during 
the  past  ten  years  upon  their  pins  sold  in  the  United  States,  and 
has  become,  and  is,  in  combination  with  the  pink  and  yellow  wrap- 
pers, well  known  to  the  trade.  The  device  upon  each  ounce  pack- 
age can  be  seen  only  in  part  when  these  are  gathered  into  pound 
packages. 

Since  1879  the  defendants  have  manufactured,  put  up,  and  sold 
in  the  United  States,  curvilinear  and  plain  hair-pins  in  ounoe  pack- 
ages ;  the  former  in  pink  and  the  latter  in  yellow  wrappers,  upon 
which  there  is  the  printed  statement  that  the  hair-pins  were  manu- 
factured by  L.  B.  Taylor  &  Co.,  Cheshire,  Connecticut,  and  the 
finding  is  that  ^'  the  size  and  color  of  the  labels  and  wrappers  and 
the  trade-mark  or  device  printed  thereon  on  the  ounce  packages 
nsed  by  the  defendants    ♦    ♦    ♦    resemble  the  plaintiff's  labels, 
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wrappers  and  devioes  thereon  used  on  ounce  packages  *  *  * 
to  such  a  degree  that  they  are  liable  to  deceive  careless  and  unwary 
purchasers,  who  buy  such  goods  hastily  and  with  but  little  exami- 
nation ;  but  purchasers  who  read  the  entire  trade-mark  and  label 
on  the  defendant's  goods  cannot  be  deceiyed,  nor  mistake  the  de- 
fendants' goods  for  the  plaintifib.'"  The  defendants  used  their 
label  with  full  knowledge  of  the  plaintiffs'  trade-mark  and  of  the 
reputation  of  their  hair-pins  in  the  United  States. 

All  manufacturers  of  hair-pins  put  them  in  ounce  packages,  com- 
bining the  ounce  into  pound,  and  the  pound  into  packages  of  six 
or  more  pounds ;  and  many  inclose  the  ounce  packages  in  pink  and 
yellow  paper. 

Qenerally,  the  defendants  sold  their  hair-pins  to  jobbers  in  six 
pound  packages  or  more,  rarely  retaining  them  in  ounce  packages. 
Nothing  in  the  appearance  of  the  six  pound  packages  would  mis- 
lead jobbers  or  wholesale  dealers  as  to  the  place  of  manufacture. 

The  defendants  haye  always  sold  their  pins  as  of  domestic  manu- 
facture, and  for  a  less  price  than  that  obtained  by  the  plaintifEs ; 
and  when  their  ounce  packages  are  looked  at  separately,  the  words 
'^  Cheshire,  Conn."  plainly  appear  ;  but  when  these  are  gathered 
into  pound  packages  the  whole  of  the  printed  label  is  not  seen. 

In  1869  Levi  B.  Taylor  and  his  father  Milo  A.  Taylor  were  manu- 
facturing hair-pins  in  Massachusetts  as  partners  under  the  name  of 
L.  B.  Taylor  ft  Co.,  and  inclosing  ounce  packages  in  wrappers 
haying  printed  thereon  a  label  substantially  like  the  one  of  which 
the  plaintiffs  now  complain.  In  that  year,  upon  the  death  of  the 
father,  Leyi  B.  Taylor  sold  the  tools,  machinery  and  stock,  together 
with  a  quantity  of  these  wrappers,  with  the  right  to  use  the  same, 
to  the  Connecticut  Cutlery  Company  of  Naugatuck  in  this  State, 
and  subsequently  became  president  thereof.  In  1875,  when  the 
defendants  began  to  manufacture  hair-pins  at  Cheshire  in  this 
State,  Leyi  B.  Taylor  closed  his  connection  with  the  Connecticut 
Cutlery  Company,  and  became  and  still  continues  to  be  a  trayelling 
salesman  for  them,  his  remuneration  depending  upon  the  amount 
of  sales  effected  by  him  ;  and  it  was  orally  agreed  between  them 
that  they  should  haye  the  right  to  use  the  name  of  '^  L.  B.  Taylor 
ft  Co."  upon  such  hair-pins  of  full  weight  as  they  should  manufac- 
ture and  that  he  should  haye  the  exclusiye  sale  of  them.  Both  par- 
ties haye  observed  this  contract,  and  under  the  authority  thus 
given  the  defendants  placed  the  name  of  *' L.  B.    Taylor  ft  Co." 
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upon  packages  of  hair-pins ;  the  name  being  printed  in  imitation 
of  the  signature  madaby  L.  B.  Taylor. 

In  1879,  the  defendants  having  manufactured  and  sold  hair-pins 
inclosed  in  a  wrapper  upon  which  was  printed  a  device  and  a  state- 
ment that  the  pins  were  manufactured  by  ^'  L.  B.  Taylor  &  Go./' 
and  which  resembled  the  one  used  by  the  plaintiffs,  the  latter 
claimed  damages  for  the  injury  resulting  therefrom  to  their  busi< 
ness.  A  compromise  was  effected,  and  as  part  consideration  there- 
for the  defendants  signed  an  agreement  thereafter  to  desist  from 
any  infringement  of  the  plaintiffs'  legal  or  equitable  rights  in  or  to 
their  device  within  the  United  States.  The  committee  annexed  a 
copy  thereof  to  his  report,  marked  as  Exhibit  13. 

The  device  and  label  complained  of  were  subsequently  adopted 
by  the  defendants  upon  the  advice  of  counsel,  in  good  faith,  and  in 
the  belief  that  it  id  not  an  infringement  of  the  plaintiffs'  rights. 

Conceding  as  a  general  rule  to  all  persons  the  privilege  of  select- 
ing the  name  under  which  they  will  transact  business,  yet  the  de- 
fendants have  no  right  to  destroy  or  diminish  the  property  of  the 
plaintiffs  in  the  name  of  ''  D.  F.  Tayler  &  Go.''  and  in  the  device 
and  vignette  with  which  it  is  connected,  applied  to  the  manufacture 
aod  sale  of  hair-pins,  by  so  printing  the  name  of  **  L.  B.  Taylor  ft 
Oa,"  not  borne  by  either  of  them,  but  purchased  solely  for  use  in 
aonnection  with  this  particular  branch  of  their  business,  as  part  of 
a  device  and  vignette  upon  a  pink  or  yellow  wrapper  inclosing  an 
ounce  of  hair-pins,  as  that  their  entire  device  shall  so  closely 
resemble  that  of  the  plaintiffs  as  to  be  liable  to  deceive  careless  and 
unwary  purchasers ;  and  this  regardless  of  the  fact  that  the  de« 
fendants  believed  their  manner  of  use  of  the  name  and  vignette 
to  be  within  the  law  ;  for  the  injury  to  the  plaintiffs  remains  the 
same. 

In  Orofi  v.  Day,  7  Beav.  84,  the  master  of  the  rolls  said  (p.  89)  : 
^'  My  decision  does  not  depend  upon  any  peculiar  or  exclusive  right 
the  plaintiffs  have  to  use  the  name  of  'Day  ft  Martin,'  but  upon 
the  fact  of  the  defendants  using  their  name  in  connection  with  cer- 
tain circumstances,  and  in  a .  manner  calculated  to  mislead  the 
public,  and  to  enable  the  defendant  to  obtain,  at  the  expense  of 
Day's  estate,  a  benefit  for  himself,  to  which  he  is  not  in  fair  and 
honest  dealing  entitled.  *  *  He  has  the  right  to  cany  on  the 
business  of  a  blacking  manufacturer  honestly  and  fairly ;  he  has 
the  right  to  the  use  of  his  own  name.     I  will  not  do  any  thing  to 
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debar  him  from  the  use  of  that  or  any  other  name  calculated  to 
benefit  himself  in  an  honest  way ;  but  I  must  preyent  him  from 
using  it  in  such  a  way  as  to  deceiTC  and  defraud  the  public.* 

In  ThorUy'9  Cattle  Food  Co.  v.  MoMom,  42  L.  T.  Bep.  (N.  S.) 
851,  Bramwbll,  L.  J.,  said  :  ^'  It  is  said  it  is  hard  if  a  man  has 
the  name  of  Thorley  that  he  cannot  make  food  and  call  it  *  Thorley's 
Food/  So  he  may,  but  if  unfortunately  for  him  some  preceding 
Thorley  has  carried  on  the  business  of  making  cattle  food  in  such  a 
way  that  by  the  name  '  Thorley's  Cattle  Food '  is  understood  the 
manufacture  of  that  man,  then  the  second  Thorley,  or  the  man  who 
assumes  his  name,  must  take  care  so  to  conduct  his  business  that 
he  is  not  mistaken  for  the  original  Thorley,  and  if  he  willfully,  or 
eyen  I  should  say  without  willfulness,  d6es  carry  on  his  business  so 
as  to  be  mistaken,  he  must  be  restrained  from  doing  it ;  and  really 
there  is  no  hardship  upon  him  at  all."  For  further  decisions  ci 
same  case  6  Ohy.  Diy.  574  ;  23  Eng.  R.  175  ;  6  Ohy.  Diy.  582,  25 
Eng.  R.  182. 

In  HoUoway  y.  Holhioay,  13  Beay.  209,  the  master  of  the  rolU 
said  :  ''  The  defendant's  name  being  Holloway,  he  has  a  right  id 
constitute  himself  a  yendor  of  Holloway's  pills  and  ointment,  an^ 
I  do  not  intend  to  say  any  thing  tending  to  abridge  any  such  righl^ 
Bi^t  he  has  no  right  to  do  so  with  such  additions  to  his  own  nami^ 
as  to  deceiye  the  public  and  make  them  belieye  that  he  is  sdlinp 
the  plaintifTs  pills  and  ointment."  ^i 

The  purpose  to  be  effected  by  this  proceeding  is  not  primarily  to 
protect  the  consumer,  but  to  secure  to  the  plaintiffs  the  profit  to  be 
derived  from  sale  of  hair-pins  of  their  manufacture  to  all  who  may 
desire  and  intend  to  purchase  them.  It  is  a  matter  of  common 
knowledge  that  many  persons  are  in  a  greater  or  less  degree  careless 
and  unwary  in  the  matter  of  purchasing  articles  for  their  own  use  } 
but  their  patronage  is  not  for  that  reason  less  profitable  to  the  man- 
ufacturer; and  when  such  persons  haye  knowledge  of  the  good 
Qualities  of  the  plaintifb'  hair-pins  and  desire  to  purchase  them, 
the  law  will  not  permit  the  defendants  to  mislead  them. 

in  Meriden  Britannia  Company  y.  Parker^  39  Conn.  450  ;  s.  c, 
12  Am.  Bep.  401,  the  finding  as  that  the  respondent's  stamps  ''re- 
semble the  petitioners'  trade-mark  *  *  to  such  a  degree  that 
they  are  calculated  to  deceiye  and  do' deceiye  unwary  purchasers  and 
those  who  buy  such  goods  hastily^  and  with  but  little  examination 
of  the  trade-mark,     *    *     but  purchasers  who  reJEd  the  entife 
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trade-mark  on  the  respondent's  goods  *  *  cannot  be  deceived." 
The  court  said :  **  The  fact  that  careful  buyers  are  not  deceiyed 
does  not  materially  affect  the  question.  It  only  shows  that  the  in- 
jury is  less,  not  that  there  is  no  injury.  Another  class  of  pur- 
chasers to  whom  large  quantities  have  been  sold  are  deceived.  Such 
purchasers  perhaps  will  have  no  reason  to  complain,  as  they,  if  they 
are  injured  by  the  deception,  must  attribute  the  injuiy  to  their  own 
want  of  diligence.  But  the  petitioners  stand  on  entirely  different 
ground.  No  amount  of  diligence  on  their  part  will  guard  against 
the  injury.  An  injunction  is  their  only  adequate  remedy  ;  and  to 
that  we  think  they  are  entitled." 

In  ^i;nger  y.  WiJsony  L.  R.,  3  App.  Cas.  394 ;  24  Eng.  R.  288, 
Lord  O'Hagak  said  :  ''  I  think  we  should  be  cautious  in  holding 
that  although  a  person  of  intelligence  and  observant  habits  might 
in  a  case  like  this,  by  exercising  reasonable  vigilance,  escape  mis- 
leading, theresho^I4.be  no  restrictive  interference  to  pre  vent  others 
from  being  misled.  It  is  a  question  of  degree,  of  more  or  less  ; 
there  can  be  no  rigid  rule,  and  the  special  facts  must  be  considered 
in  every  case«  There  are  multitudes  who  are  igjpLoraut  and  unwary, 
and  they  should  be  regarded  in  considering  the  interest  of  trader^ 
who  niay  be  injured  by  their  mistakes.  If  one  man  will  use  a  name, 
the  use  of  which  has  been  validly  appropriated  by  another,  he 
onghi  to;.u8ftit  under  such  circumstances  and  with  such  sufficient 
precautions  that  the  reasonable  probability  of  error  should  be 
avoided,  nothwithstanding  the  want  of  care  and  caution  which  is 
so  commonly  exhilHted  in  the  course  of  human  affairs." 

[Omitting  minor  points.] 

The  Superior  Court  is  advised  to  pass  a  decree  restraining  the 
4ef endant^: from  suoh  use  of  the  name  of  '^L.  B.  Taylor  &  Co.," 
in  connection  with  any  device  upon  pink  or  yellow  wrappers  inclos- 
ing hair-pins  of  their  manufacture,  as  that  the  combination  will  be 
liable  to  lead  purchasers  to  believe  that  hair-pins  manufactured  by 
the  defendants  were  manufactured  by  the  plaintiffs,  when  upon  a 
further  hearing  to  be  had  for  that  purpose  only  by  said  court,  the 
plaintiffs  shall  complete  the  proof  of  title  in  themselves  to  the  de* 
vice  and  trade-mark  claimed  in  their  complaint. 

In  this  opinion  Park,  G.  J.,  and  Loomis,  J.,  concurred;  Cab- 
PBKTfiR,  J.,  dissented. 
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NoTB  BT  THV  RiPOMnim.— 866  tf  Am.  B6|».  994 ;  S6  id.  188;  8B  id.  SM ;  1  Broom  A  Had. 
Com.  (Waits  6d.)  798.  fn  Low  t.  Hare,  90  N.T.  467,  it  was  held  that, ''where,  in  an  aotion 
to  restrain  the  infringement  of  a  trade-mark,  it  is  sliown  that  the  defendant  has  in  bis 
■tore,  and  offers  for  sale,  a  qmrions  artiele,  with  an  imitation  of  the  plahitlA*  trade-mark 
thereon,  althoui^h  but  a  stogie  sale  is  iiroTed,  is  sniBoient  to  sustain  an  injuucfeion  against 
a  continuance  of  the  wrong. 

**  An  action  for  such  injunction  wHl  not  be  defeated  solely  on  the  ground  that  on  the 
day  it  was  brought  the  defendant  h^ipened  not  to  ha^e  any  of  the  arthde  on  hand. 

'  Declarations  of  the  dark,  made  at  the  time  of  the  sale  and  in  connection  therewith,  are 
competent  evidence .  * ' 

In  EhidrO'SUieon  ▼.  Go.  JYofk^  69  How.  Pr.  189,  **  the  plaintiffs  coined  the  compound 
word  *  Electro-Silloon  *  and  applied  it  to  a  polishing  powder  prepared  by  them  from  an 
Infttsional  d^iosit. 

* '  They  put  up  the  powder  in  appropriate  packages  and  acquired  a  lance  sale  therefor. 

**  The  defendant,  with  a  view  to  imitate  their  preparation,  prepared  a  powder  to  be  used 
for  the  same  purpose  and  put  it  up  in  packages  similar  to  those  of  the  plaiBtUBs,  and  des- 
ignated it  *  Bleotrlo^ilioon '  and  offered  it  for  sale.*' 

Held  that  they  should  be  6nj6ln6d.  8eealso,69How.4fl9,  Xlsetro  Alie(mOB.T.fldsoftf, 
9  Hun,  809. 


La  Oboix  v.  Oountt  OoxxissioiriBS. 

(80  Conn.  881.) 
OfnuUiuUonallaw — oofUract  — licerue  to m0  Uquon. 

Tho  legidmtaie  may  revoke  a  lioense  granted  for  the  sale  of  iatozieitiiig 

liqaora,  and  revocable  in  tenns.* 

APPLICATION  for  writ  of   prohibition.     The  opinion  states 
the  case.     A]pplioation  dismissed  below. 

D.  B,  Loektaaod  and  /.  B.  Hurlbutt^  for  plaintiiL 
J.  H.  Perry  and  F.  i.  HoUy  for  defendants. 

Looms,  J.  The  oompbinant,  a  licensed  liquor  seller,  was  oon- 
yicted  before  a  justice  of  the  peace  of  keeping  open  his  liquor  saloon 
in  Westport  on  Sunday,  and  appealed  his  case  to  the  Superior  Court. 
Pending  the  appeal,  Perry,  one  of  the  defendants,  as  prosecuting 
agent,  cited  him  to  appear  before  the  county  commissioners,  under 
chapter  124,  of  the  Session  Laws  of  1881,  page  74,  to  show  cause 
wliy  his  license  should  not  be  reyoked  for  the  Tiolation  of  law 
above  mentioned. 

He  appeared  before  the  commissioners  and  pleaded  in  abatement 
the  pendency  of  the  criminal  prosecution  in  the  Superior  Court. 

*To  like  effect.  State  i.  Woodward  (89  Tnd.  110).  46  Am.  Rep.  190;  CMtimbusCtty  ▼. 
CtUcamft,  i\\  Iowa.  678 ;  RiehUtnd  Co.  ▼.  JNeMond  Otntor,  99  Aib.  L  J.  4IS.  Sap.  Ct.  Wis. 
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This  plea  was  overruled,  and  the  commissioners  proceeded  against 
his  objection  to  determine  by  evidence  whether  he  had  violated  the 
law  as  alleged,  for  the  sole  purpose  of  determining  whether  or  not 
to  revoke  his  license.  Thereupon  the  complainant  obtained  from 
the  Superior  Court  a  rule  to  show  cause  why  a  writ  of  prohibition 
should  not  issue  against  the  commissioners  upon  the  ground  that 
they  exceeded  their  jurisdiction  in  proceeding  to  consider  the  ques- 
tion whether  or  not  his  license  should  be  revoked.  The  Superior 
Court,  having  heard  the  parties,  discharged  the  rSle  to  show  cause 
and  dismissed  the  application ;  and  the  complainant  brings  the 
record  before  this  court  by  motion  in  error. 

The  statute  under  which  the  proceedings  complained  of  were  had 
is  as  follows  : 

''Sec.  1.  The  county  commissioners  of  each  county,  while  in 
session  for  the  purpose,  shall  constitute  a  court  for  the  trial  of 
causes  for  the  revocation  of  licenses  for  the  sale  of  intoxicating 
liquors  granted  in  the  county  ;  and  shall  have  sole  and  final  juris- 
diction of  such  causes.  All  licenses  hereafter  issued  shall  be  revo- 
cable, in  terms,  for  any  violation  of  the  laws  regulating  the  manu- 
facture or  sale  of  intoxicating  liquors. 

'*  Sec.  2.  While  so  in  session  at  their  respective  place  or  places 
of  meeting  in  the  county,  the  chairman  of  the  board  shall  have  all 
the  powers  of  justices  of  the  peace  holding  court  in  their  respective 
towns,  to  compel  the  attendance  and  secure  the  testimony  of  wit- 
nesses duly  summoned  before  them.  Said  commissioners  shall  re- 
ceive for  such  services  the  same  fees  and  expenses  as  in  other  ser- 
vice for  the  county,  and  if  they  find  it  necessary  to  be  in  session, 
for  the  purposes  provided  in  this  act,  any  days  in  excess  of  the 
number  limited  by  law,  they  may  charge  the  usual  per  diem  com- 
pensation for  such  excess,  notwithstanding  such  limitation. 

''Sec.  3.  Accused  persons  shall  be  cited  to  appear  before  the 
commissioners  by  .complaint  of  any  informing  officer  setting  forth 
the  offenses  charged,  accompanied  by  a  summons  signed  by  compe- 
tent authority,  citing  the  accused  to  appear,  if  he  see  cause,  before 
the  commissioners  at  their  place  of  meeting,  on  a  given  day  and 
hour,  to  show  reasons,  if  any  he  has,  why  his  license  should  not  be 
revoked ;  such  process  to  be  served  by  copy  thereof,  left  with  the 
accused  or  at  his  usual  place  of  abode,  at  least  six  days  before  the 
day  the  same  is  made  returnable,  by  a  proper  officer. 

^'Sec.  4.  The  fees  of  the  officer  serving  the  process,  and  of  the 
VouXLVII— 82 
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witnesses  summonedy  shall  be  the  same  as  in  criminal  oaoses ;  and 
the  fees  of  the  iiiforming  officer  shall  also  be  the  same  as  in  crimi- 
nal canses,  provided  that  in  the  opinion  of  the  commissioners  the 
prosecution  was  brought  in  good  faith  and  upon  probable  cause. 
And  the  fees  authorized  in  this  section  shall  be  taxed  by 
the  chairman  of  the  commissioners,  and  reported  by  him  in  writing 
to  the  county  treasurer  for  record  in  a  book  prorided  for  the  pur- 
pose ;  and  the  chturman  shall,  on  his  order,  draw  from  the  treas- 
nror  the  gross  amount  so  taxed  in  each  cause,  and  pay  out  the  same 
to  the  persons  to  whom  taxed ;  provided  however  that  in  no  event 
shall  the  total  amount  of  costs  taxed  against  the  county  treasury  in 
liny  one  case  exceed  the  sum  of  $50,  and  the  fees  of  the  commis- 
sioners, prosecuting  agents,  witnesses  and  officers  shall,  if  neoes- 
Buryi  be  scaled  pro  raia  to  such  sums  as  shall  make  the  aggregate 
liot  more  than  $50. 

?  **  Sec.  5.  On  the  revocation  of  the  license  by  the  court  of  com- 
missioners, ihe  bond  given  by  such  person  to  the  county  when  so 
licensed  sliall  be  put  in  suit  by  the  treasurer  of  the  county,  and 
prosecuted  in  his  name  to  final  judgment,  for  the  benefit  of  the 
county,  unless  the  county  commissioners,  for  good  reason,  direct 
otherwise ;  and  the  reasonable  expenses  of  such  prosecution,  audited 
%  the  chairman  of  the  coinmiissioners,  shall  be  paid  out  of  the 
dounty  treasury." 

It  is  to  be  observed  that  the  errors  as  assigned  do  not  in  terms 
involve  the  validity  of  the  above  statute ;  they  do  however  in  realil^ 
and  of  necessity,  for  if  the  statute  is  constitutional  it  virtually 
furnishes  its  own  answer  to  every  objection  on  the  part  of  the  com- 
plainant. 

[Omiitting' other  points.] 

But  it  is  further  said  that  the  act  in  question  is  invalid,  because 
in  authorizing  proceedings  for  the  revocation  of  licenses  it  impairs 
the  obligation  of  contracts,  and  takes  away  property  rights  with- 
out compensation  or  due  process  of  law.  It  should  be  borne  in 
mind  at  the  outset  that  the  complainants  license  was  revocable  in 
its  very  terms,  as  required  by  the  statute,  and  therefore  nothing 
i^aa  proposed  to  be  done  in  the  way  of  its  revocation  except  in  strict 
accordance  with  its  own  terms.  But  aside  from  this  oonsideraticn, 
if  any  thing  can  b4  settled  by  legal  authorities,  the  doctrine  is  too 
well  established  to  be  longer  called  in  question,  that  a  license. of 
this  character^  whether  revocable  in  terms  or  not,  is  neither  a  con- 


OCTOBER  TEEM,  1882.  661 


La  Croix  ▼.  County  Commissioners. 


tract  nor  property  in  any  constitutional  sense,  but  is  sabject  at  all 
times  to  the  police  powers  of  the  State  government.  In  the  lan- 
guage of  WbighT,  J.,  in  giving  the  opinion  of  the  court  in  Board 
of  Excise  V.  Barrie,  34  N.  T.  667,  ''these  licenses  to  sell  liquors 
are  not  contracts  between  the  State  and  the  persons  licensed,  giving 
the  latter  vested  rights,  protected  on  general  principles  and  by  the 
Constitution  of  the  United  States  against  any  subsequent  legisla- 
tion ;  nor  are  they  property  in  any  legal  or  constitutional  sense. 
They  have  neither  the  qualities  of  a  contract  nor  of  property,  but 
are  merely  temporary  permits  to  do  what  otherwise  would  be  an 
offense  against  the  general  law.  They  form  a  portion  of  the  inter- 
nal p.>lice  system  of  the  State,  and  are  issued  in  the  exercise  of  its 
police  powers,  and  are  subject  to  the  direction  of  the  State  govern- 
ment, which  may  modify,  revoke  or  continue  them  as  it  may  deem 
fiL  If  the  act  of  1857  had  declared  that  licenses  under  it  should 
\)e  irrevocable  (which  it  does  not,  but  by  its  very  terms  they  are 
revocable),  the  legislatures  of  subsequent  years  would  not  have  been 

r 

l>ound  by  the  declaration.  The  necessary  power  of  the  legislature 
over  all  subjects  of  internal  police  being  a  part  of  the  general  grant 
of  legislative  power  given  by  the  Constitution,  cannot  be  sold,  giveii 
away  or  relinquished." 

In  Calder  \.  Kurbjff  5  Gray,  597,  a  license  to  sell  intoxicating 
.liquors  had  been  granted  for  a  certain  period,  but  before  the  expira- 
tion of  that  period  it  was  (innulled,  and  it  was  urged  upon  the 
argument  in  behalf  of  the  plaintiff  that  the  license  was  a  contract 
and  within  the  protection  of  the  Constitution  of  the  United  States. 
But  the  court  overruled  this  claim,  and  Mr.  Justice  Bio  blow,  in 
giving  the  opinion  of  the  court,  says:  ''The  whole  argument 
of  the  counael  for  the  plaintiff  is  founded  on  a  fallacy.  A  license 
authorizing  a  person  t0  retail  spirituous  bquors  does  not  create  any 
contract  between  him  and  the  government.  It  bears  no  resemblance 
to  an  act  of  incorporiation,  by  which;  in  consideration  of  the  suiiT- 
posed  benefits  to  the  public,  certain  rights  and  privileges  are  granted 
by  the  legislature  to  individuals  under  which  they  embark  their 
skill,  enterprise  and  capital.  The  statute  regulating  licensed  houses 
has  a  very  different  scope  and  purpose.  It  was  intended  to  restrain 
and  prohibit  the  indiscriminate  sale  of  certain  articles  deiemed'tb 
be  injurious  to  the  welfare  of  the/ community.  The  effect  of  a 
license  is  merely  to  permit  a  person  to  carry  on  the  trade  under 
certain  regulations  and  to  exempt  him  from  the  penalties  provided 
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for  unlawful  sales.  It  therefore  contains  none  of  the  elements  of 
a  contract.  *  *  It  is  manifest  that  this  statute,  like  those 
authorizing  the  licensing  of  theatrical  exhibitions  and  shows,  sales 
of  fire->works  and  the  like,  was  a  mere  police  regulation,  intended 
to  regulate  trade,  prevent  injurious  practices,  and  promote  the  good 
order  and  welfare  of  the  community,  and  liable  to  be  modified  and 
repealed  whenever,  in  the  judgment  of  the  legislature,  it  failed  to 
accomplish  these  objects." 

Decisions  to  the  same  effect,  supported  by  equally  cogent  reason- 
ing, may  be  found  in  the  cases  of  SUlU  v.  H6lm$i,  38  N.  H.  225  ; 
Fell  V.  SUUb,  42  Md.  71 ;  s.  c,  20  Am.  Bep.  83  ;  Beer  Company  v. 
MMsachueetts ,  97  U.  S.  25 ;  Stone  t.  Misriesippiy  101  id.  814 ; 
Moore  v.  8Me,  48  Miss.  147  ;  s.  o.,  12  Am.  Rep.  367. 

In  People  v.  Wright,  3  Hun,  306,  and  in  People  v.  Board  of  Com- 
miesioners  of  Police  and  Exeiee,  59  N.  Y.  92,  under  statutes  almost 
identical  with  our  own,  the  relators  had  been  granted  licenses  to 
sell  intoxicating  liquors,  and  before  the  licenses  expired,  had  been 
summoned  to  appear  before  the  respective  boards  granting  the 
licenses,  to  show  cause  why  they  should  not  be  revoked  for  specified 
violations  of  the  statute  relative  to  the  sale  of  liquors.  The  relators 
appeared  and  objected  to  the  proceedings  for  the  same  reasons  as 
were  urged  .in  the  case  at  bar,  and  thereupon  as  here  applied  for 
writs  of  prohibition,  which  were  denied  by  the  courts,  and  very 
able  opinions  were  given  in  both  the  cases  showing  the  fallacy  of 
the  arguments  for  the  relators  and  fully  sustaining  the  right  to 
revoke  the  licenses,  without  giving  the  relators  any  opportunity  to 
be  heard  before  a  jury  upon  the  question  whether  or  not  they  had 
been  guilty  of  violating  the  laws  relative  to  the  sale  of  intoxicating 
liquors. 

In  Commonwealth  v,  Jfoylan,  119  Mass.  109,  and  CommontaeaUh 
V.  Earner,  128  id,  76,  licenses  to  sell  intoxicating  liquors  were  re- 
voked on  hearing  before  the  mayor  and  aldermen  by  whom  they 
had  been  granted,  and  it  was  held  they  were  subject  to  forfeiture 
in  that  manner. 

We  forbear  further  citations  that  might  be  made,  for  the  author- 
ities already  adduced  furnish  most  ample  vindication  of  the  judg- 
ment rendered  by  the  Superior  Court. 

There  was  no  error  in  the  judgment  complained  ol 

In  this  opinion  the  other  judges  concurred. 
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(M  Oonn.  488.) 

Master  and  servant — alter  ego  —  negUgenee. 

A  oorpoimtion  is  liable  for  an  injaiy  to  its  employee  through  the  negligvnoe  of 

its  general  superintmident.* 

ACTION  for  personal  injury  by  negligence.     The  opinion  Boffl* 
ciently  shows  the  facts.     The  plaintiff  had  judgment  below. 

J.  J.  Penrose,  0.  E.  Perkins  and  J,  M.  HaU,  for  appellants. 
J.  L.  Hunter  and  E,  B.  Sumner,  for  appeUee. 

Pabk^  C,  J.  Upon  these  facts  the  question  is^  do  they  establish 
negligence  in  the  defendants,  which  caused  the  injury  to  the  plaint- 
iff? If  the  injury  was  produced  by  the  combined  negligence  of 
both  parties  the  plaintiff  cannot  recoyer.  He  is  bound  to  show 
that  the  injury  was  caused  by  the  negligence  of  the  defendants, 
which  he  cannot  do  if  his  own  negligence  contributed  to  its  pro- 
duction. Hence,  where  a  question  is  made  with  reg^  to  such 
contributory  negligence  of  a  plaintiff,  it  is  conyenient  to  consider 
separately  the  facts  with  regard  to  the  negligence  of  each  party. 

Were  the  defendants  guilty  of  negligence  ?  The  controlling  facts 
of  the  case  upon  this  point  are,  that  the  countershaft  was  con- 
structed and  left  in  an  unfit  and  dangerous  condition  for  use  ;  that 
it  was  put  up  in  the  defendants'  mill,  together  with  other  shafting, 
in  order  to  enlarge  the  manufacturing  capacity  of  their  works,  and 
was  run  for  the  first  time  on  the  day  when  the  accident  occurred  ; 
that  the  superintendent  had  charge  of  the  construction  and  use  of  > 
all  the  machinery  of  the  mills,  both  new  and  old ;  that  he  superin- 
tended the  construction  of  the  shaft  in  question,  and  had  knowl* 
edge  of  its  dangerous  condition ;  that  he  contented  himself  with 
giving  orders  to  the  oyeraeer  of  repairs  to  put  collars  upon  the  shaft 
and  make  it  safe ;  that  after  machines  were  made  ready  for  the 
workmen  in  the  new  department,  he  gaye  directions  to  the  oyerseer 
of  the  room  to  make  the  shaft  ready  for  communicating  power  to 

the  new  machines  and  run  the  same  ;  and  that  as  soon  as  power 

- 
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was  applied  the  shaft  fell  and  the  plaintiff  was  injured.  These  are 
the  principal  f^ts  in  this  part  of  the  case,  and  upon  them  rests  the 
question  of  llie  defendants'  negligence. 

The  plaintiff  entered  the  defendants'  seryice  as  an  employee  in 
their  manufacturing  establishment ;  and  we  are  first  to  consider 
what  duties  they  assumed  regarding  him  as  their  servant,  and  what 
risks  he  assumed  in  the  service.  The  books  are  full  of  cases  on  the 
subject,  but  although  they  are  numerous,  they  generally  agree  that 
the  employer  is  bound  to  exercise  reasonable  and  proper  care  to 
ftimish  the  employee  with  reasonably  safe  machinery  and  toob, 
and  is  responsible  for  neglect  in  this  particular  which  causes  injury 
to  the  latter.  All  ordinary  risks  incident  to  the  service,  includ- 
ing those  resulting  from  the  carelessness  of  fellow-servants,  are  as- 
sumed by  the  employee,  and  for  these  the  employer  is  not  respon- 
sible. 

'  In  Fbrd  v.  FUchhurg  R.  Co,,  110  Mass.  240  ;  s.  c,  14  Am.  Bep. 
598,  the  court  say :  ''The  rule  of  law  which  exempts  the  master 
from  responsibility  to  the  servant  for  injuries  received  from  the  or- 
dinary risks  of  his  employment,  including  the  negligence  of  his 
fellow-servants,  does  not  excuse  the  exercise  of  ordinary  care  in  sup- 
plying and  maintaining  proper  instrumentalities  for  the  perform- 
ance of  the  work  required.  One  who  enters  the  employment  of  an- 
other has  a  right  to  count  on  this  duty,  and  is  not  required  to  as- 
sume the  risks  of  the  master's  negligence  in  this  respect.  The  &ct 
that  it  is  a  duty  which  must  always  be  discharged,  where  the  em- 
ployer is  a  corporation,  by  officers  and  agents,  does  not  relieve  the 
corporation  from  this  obligation.  The  agents  who  are  charged 
with  the  duty  of  supplying  safe  machinery  are  not,  in  the  true  sense 
of  the  rule  relied  on,  to  be  regarded  as  fellow*servants  of  those  who 
are  engaged  in  operating  it.  They  are  charged  with  the  master's 
duty  to  his  servant.  They  are  employed  in  distinct  and  independ- 
ent departments  of  service,  and  there  is  no  difficulty  in  distinguish- 
ing them,  even  when  the  same  person  renders  service  by  turns  in 
each,  as  the  convenience  of  the  employer  may  require." 

This  was  said  in  a  case  where  an  engineer  sought  to  recover  dam- 
ages for  an  injury  he  received  from  the  explosion  of  his  engine 
which  was  out  of  repair,  and  the  defense  was  that  the  want  of  re- 
pair was  owing  to  the  negligence  of  fellow-servants  in  the  depart- 
ment of  repairs. 

Wharton,  in  his  work  on  Negligence,  §  211,  says  :  *'  The  quos- 
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tion  is  that  of  duty  ;  and  without  making  the  unnecessary  and  in' 
adequate  assumption  of  implied  warranty^  it  is  sufficient  for  the' 
purposes  of  justice  to  assert  that  it  is  the  duty  of  ati  employer  In-^ 
viting  employees  to  use  his  structures  and  machinery  to  use  proper 
care  and  diligence  to  make  such  structures  and  machinery  fit  fo^ 
use."  In  section  212  he  says  :  ^'  At  the  same  time  we  must  remem-^ 
ber  that  where  a  master  personally,  or  through  his  representatives,- 
exercises  due  care  in  the  purchase  or  construction  of  buildings  and> 
machinery  and  in  their  repair,  he  cannot  be  made  liable  for  injuries^ 
which  arise  from  casualties  against  which  such  care  would  not  pro-' 
tect.  It  is  otherwise  if  there  be  a  lack  in  such  case,  either  by  him-J 
self  or  his  representatives.  The  duty  of  repairing  is  his  own,  and  as* 
we  shall  hereafter  see,  the  better  opinion  is  that  he  is  directly  liabW 
for  the  negligence  of  agents  when  acting  in  this  respect  in  his  be- ' 
half.  If  the  master  knows,  or  in  the  exercise  of  due  care  might 
have  known,  that  his  structures  or  engines  were  insufficient,  either* 
at  the  time  of  procuring  them,  or  at  any  subsequent  time,  he  fails'* 
in  his  duty.''  In  section  282  he  says  :  ^*  It  is  important  to  remem-^ 
ber  that  the  master  is  liable  when  the  negligence  of  the  offending 
servant  was  as  to  a  duty  assumed  by  the  master  as  to  v^orking 
place  and  machinery.  A  master,  as  we  have  already  seen,  is  bound; 
when  employing  a  servant,  to  provide  for  the  servant  a  safe 
working  place  and  machinery.  It  may  be  that  the  persons  by 
whom  buildings  and  machinery  are  constructed  are  servants  of  the 
common  master,  but  this  does  hot  relieve  him  of  his  obligation  to 
make  buildings  and  machinery  adequate  for  working  use.  Were  it 
otherwise,  the  duty  before  us,  one  of  the  most  important  of  those' 
owed  by  capital  to  labor,  could  be  avoided  by  the  capitalist  employ- 
ing only  his  own  servants  in  the  construction  of  his  buildings  and^ 
machinery.  In  point  of  fact  this  is  the  case  in  most  great  indus-- 
trial  agencies ;  but  in  no  case  has  this  been  held  to  relieve  the 
master  from  the  duty  of  furnishing  to  his  employees  material, 
machinery  and  structures  adequately  safe  for  their  work.  He  does' 
not  guarantee  that  either  building,  machinery,  or  organization  shall 
be  perfect ;  but  he  is  bound  by  the  rule  sic  uter$  tuo  ut  alienum  non 
icBdas,  to  use  such  diligence  and  care  in  this  relation  as  is  usual' 
with  good  business  men  in  his  line.  It  is  not  enough  for  him  to 
employ  competent  workmen  to  construct  his  apparatus.  If  an  ex- 
pert, he  must  inspect  the  work ;  and  if  not,  he  must  employ  an- 
other competent  person  as  expert  for  the  purpose.  If  such  however 
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is  his  duty,  he  must  not  only  see  that  the  strueturc  he  provides  is 
suitable  at  the  outset,  hut  that  it  is  kept  in  repair,  and  the  reiiairer's 
negligence  in  this  respect  is  the  master's  negligence/'  Pierce  in 
his  work  on  Railroads,  §  370,  says  :  "  The  company,  like  any 
master  is  under  an  ohligation  to  its  servants  to  use  reasonahle  care 
to  provide  and  maintain  a  safe  road-hed,  and  suitable  machinery, 
engines,  cars,  and  other  appointments  of  the  railroad,  and  is  liable 
to  them  for  injuries  resulting  from  defects  which  it  knew  of,  or 
ought  to  have  known  of,  and  could  have  prevented  by  the  exercise 
of  such  care  ;  and  it  is  under  the  same  duty  and  liability  to  main- 
tain these  instrumentalifies  in  proper  condition.  The  servant 
assumes  the  natural  risks  of  his  employment,  but  not  those  which 
the  wrongful  act  of  the  company  has  added." 

In  BarianshiU  v.  Seidy  3  Macq.  H.  L.  Cas.  266,  Lord  Ckak- 
WORTH  said  '*  that  where  a  master  employs  his  servant  in  a  work  of 
danger  he  is  bound  to  exercise  due  care  in  order  to  have  his  tackle 
and  machinery  in  a  safe  and  proper  condition,  so  as  to  protect  the 
servant  against  unnecessary  risks."  In  Railroad  Oo.  v.  IM,  17 
Wall.  553,  the  court  in  commenting  on  the  risks  which  servants  are 
presumed  to  have  assumed  by  the  contract  of  service,  said  :  "  Bui 
this  presumption  cannot  arise  where  the  risk  is  not  within  the  con- 
tract of  service,  and  the  servant  h:i  1  no  reason  to  believe  he  would 
have  to  encounter  it.  If  it  were  otherwise  principals  would  be  re- 
leased from  all  obligations  to  make  reparation  to  an  employee  in  a 
subordinate  position  for  any  injury  caused  by  the  wrongful  conduct 
of  the  persons  placed  over  him,  whether  they  were  fellow-servanta 
in  the  same  common  service  or  not.  Such  a  doctrine  would  be  sub- 
versive  of  all  just  ideas  of  the  obligations  arising  out  of  the  contract 
of  service,  and  withdraw  all  protection  from  the  subordinate  em- 
ployees of  railroad  corporations.  These  corporations,  instead  of 
being  required  to  conduct  their  business  so  as  not  to  endanger  life, 
would,  so  far  as  this  class  of  persons  is  concerned,  be  relieved  of 
all  pecuniary  responsibility  in  case  they  failed  to  do  it.  A  doctrine 
that  leads  to  such  results  is  unsupported  by  reason,  and  cannot  receive 
our  sanction."  In  Hough  v.  Railway  Co.y  100  IT.  S.  213,  the 
court  said  :  '^  A  railroad  corporation  may  be  controlled  by  compe- 
tent, watchful  and  prudent  directors,  who  exercise  the  greatest 
caution  in  the  selection  of  a  superintendent  or  general  manager, 
under  whose  supervision  and  orders  its  affairs  and  business,  in  all  of 
\*"-.  <T  .'v!rf!nonts.  aro  conducted.     The  latter,  in  turn,  may  observe 
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ter  attends  in  person  to  the  management  of  his  affairs  he  is  respon- 
sible for  his  negligence  which  causes  injury  to  his  servant,  but  if 
he  commits  such  management  to  an  agent  who  is  competent  and 
proper  for  the  position  he  is  not  responsible  for  the  agent's  negli- 
gence which  causes  a  like  injury,  use  the  following  language:  '*  The 
question  is  naturally,  why  should  he  [the  master]  not  also  be  liable 
for  the  negligence  of  the  agent  or  servant  whom  he  has  appointed 
to  discharge  the  same  duty  in  his  stead,  although  he  has  exercised 
due  care  to  select  a  person  competent  and  skillful  ?  Is  such  an 
agent  or  servant,  while  performing  the  duty  cast  by  the  relation 
upon  the  master,  a  fellow-workman  with  the  master's  servant  in 
such  a  sense  that  the  latter  cannot  and  ought  not  to  recover  of  the 
master  for  injuries  sustained  through  the  negligence  of  the  former  ? 
If  so,  the  master  who  performs  his  part  of  the  duty,  as  this  defend- 
ant and  all  corporations  must,  by  agents  and  servants,  secures  an 
immunity  from  liability  which  the  master,  who  personally  enters 
the  service  to  manage  and  direct  the  performance  of  the  work, 
does  not  enjoy.  The  doctrine  now  established  by  the  United 
States  Supreme  Court,  and  by  most  of  the  courts  of  last  resort  in 
the  several  States,  holds  the  master  liable  to  his  workmen  for  inju- 
ries sustained  from  the  negligent  performance  of  duties  which  rest 
by  the  relation  upon  the  master,  whether  the  master  performs  such 
duties  personally  or  through  an  agent  or  servant/'  In  conclusion 
the  court  say:  ^' When  the  case  of  Hard  v.  Vermont  A  Canada  R, 
Ch.y  32  Yt.  473,  was  decided,  the  liability  of  the  master  was  held 
to  be  dependent  upon  whether  the  servant  whose  negligence  caused 
the  injury  and  the  servant  injured  were  fellow-servants  in  a  com- 
mon employment  and  work.  Making  this  the  test  for  determining 
the  master's  liability,  the  reasonings  and  conclusions  of  the  late 
chief  justice  are  unanswerable.  But  this  test,  while  determina- 
tive in  a  great  number  of  cases,  has  been  abandoned  both  in  Eng- 
land and  in  this  country,  and  in  lieu  thereof  the  master's  liability 
has  been  made  to  rest  upon  whether  the  negligence  arose  in  the 
performance  of  a  duty  for  the  careful  discharge  of  which  he  be- 
came responsible  when  he  assumed  the  relation  of  master  to  the 
injured  servant.  On  these  principles,  which  we  think  furnish  the 
true  ground  upon  which  the  master's  liability  rests,  and  on  the 
American  application  of  them,  the  bridge-builder  and  road-master, 
while  inspecting  and  caring  for  the  defectively  constructed  culvert, 
were  performing  a  duty,  which  as  between  the  intestate  and  the 
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to  the  company."  It  was  conceded  in  the  case  that  the  bridge- 
builder  and  road-master  were  ordinarily  skillf ol  and  careful  men 
in  their  several  employments,  and  that  the  defendants  were  guilty 
of  no  negligence  in  selecting  and  employing  them.  It  further  ap- 
peared that  the  bridge-builder  was  intrusted  by  the  defendants  with 
the  construction  and  maintenance  of  all  the  bridges  and  culverts 
in  that  division  of  the  road,  and  that  the  road-master  was  likewise 
intrusted  with  the  construction  and  maintenance  of  the  track  and 
road-bed  of  the  road.  The  road-master  had  under  him  section- 
foremen  who  had  charge  of  section-workmen.  These  were  the  im- 
portant facts  of  the  case.  The  defendants  contended  that  the 
bridge-builder,  road-master  and  section-foreman  were  f eUow-servants 
of  the  decedent  in  the  running  of  their  trains,  and  consequently 
that  their  negligence  was  not  in  law  attributable  to  them,  but  was 
one  of  the  risks  which  the  decedent  assumed  when  he  entered 
their  service.  The  court,  in  deciding  the  case,  use  the  following 
language  :  ''  The  general  principles  underlying  the  determination 
of  the  duties  and  liabilities  of  the  master  and  the  risks  which  the 
servant  assumes  by  entering  upon  the  employment,  are  very  gener- 
ally agreed  upon.  Where  the  employment  is  hazardous  it  is  veiy 
generally  agreed  that  the  master  assumes  the  duty  of  exercising 
reasonable  care  and  prudence,  to  provide  the  servant  a  reasonably 
safe  place  and  reasonably  safe  machinery  and  tools  to  exercise  the 
employment,  and  to  maintain  the  place,  machinery  and  took  in  a 
reasonably  safe  condition  during  the  time  of  such  employment. 
He  also  assumes  the  duty  of  exercising  the  same  measure  of  care 
and  prudence  to  provide  suitable  materials  and  suitable  and  sufficient 
co-servants  to  properly  exercise  the  employment  or  carry  on  the  busi- 
ness. When  this  duty  is  discharged  by  the  master  the  servant  as- 
sumes all  risks  and  hazards  attendant  upon  the  exercise  of  the 
employment  or  performance  of  the  work,  including  those  resnlt* 
ing  from  the  negligence  and  carelessness  of  co-servants.  The 
diversity  in  the  decisions  has  arisen  in  determining  who  are 
co-servants  in  the  common  employment,  and  whether  the 
master  is  to  be  charged  with  the  negligence  of  an  employee, 
who  in  some  parts  of  the  employment  is  strictly  a  co-servant 
with  the  person  injured,  and  in  other  parts  is  discharging  a  duty 
incumbent  upon  the  master."  And  the  court,  in  criticising  the 
doctrine  of  the  lord  chancellor  in  Wilson  v.  Merry^  L.  R,  1  H.  L. 
Cas.,  Sc.  App.y  326,  and  of  other  cases  which  hold  that  if  the  mas- 
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ter  attends  in  person  to  the  management  of  his  affairs  he  is  respon- 
sible for  his  negligence  which  causes  injury  to  his  senrant,  but  if 
he  commits  such  management  to  an  agent  who  is  competent  and 
proper  for  the  position  he  is  not  responsible  for  the  agent's  negli- 
gence which  causes  a  like  injury,  use  the  following  language:  ^*  The 
question  is  naturally,  why  should  he  [the  master]  not  also  be  liable 
for  the  negligence  of  the  agent  or  servant  whom  he  has  appointed 
to  discharge  the  same  duty  in  his  stead,  although  he  has  exercised 
due  care  to  select  a  person  competent  and  skillful  ?  Is  such  an 
agent  or  servant,  while  performing  the  duty  cast  by  the  relation 
upon  the  master,  a  fellow-workman  with  the  master's  servant  in 
such  a  sense  that  the  latter  cannot  and  ought  not  to  recover  of  the 
master  for  injuries  sustained  through  the  negligence  of  the  former  ? 
If  so,  the  master  who  performs  his  part  of -the  duty,  as  this  defend- 
ant and  all  corporations  must,  by  agents  and  servants,  secures  an 
immunitv  from  liability  which  the  master,  who  personally  enters 
the  service  to  manage  and  direct  the  performance  of  the  work, 
does  not  enjoy.  The  doctrine  now  established  by  the  United 
States  Supreme  Court,  and  by  most  of  the  courts  of  last  resort  in 
the  several  States,  holds  the  master  liable  to  his  workmen  for  inju- 
ries sustained  from  the  negligent  performance  of  duties  which  rest 
by  the  relation  upon  the  master,  whether  the  master  performs  such 
duties  personally  or  through  an  agent  or  servant."  In  conclusion 
the  court  say:  *' When  the  case  of  Hard  v.  Vermont  A  Camida  R, 
Co.y  32  Yt.  473,  was  decided,  the  liability  of  the  master  was  held 
to  be  dependent  upon  whether  the  servant  whose  negligence  caused 
the  injury  and  the  servant  injured  were  fellow-servants  in  a  com- 
mon employment  and  work.  Making  this  the  test  for  determining 
the  master^s  liability,  the  reasonings  and  conclusions  of  the  late 
chief  justice  are  unanswerable.  But  this  test,  while  determina- 
tive in  a  great  number  of  cases,  has  been  abandoned  both  in  Eng- 
land and  in  this  country,  and  in  lieu  thereof  the  master's  liability 
has  been  made  to  rest  upon  whether  the  negligence  arose  in  the 
performance  of  a  duty  for  the  careful  discharge  of  which  he  be- 
came responsible  when  he  assumed  the  relation  of  master  to  the 
injured  servant.  On  these  principles,  which  we  think  furnish  the 
true  ground  upon  which  the  master's  liability  rests,  and  on  the 
American  application  of  them,  the  bridge-builder  and  road-master, 
while  inspecting  and  caring  for  the  defectively  constructed  culvert, 
were  performing  a  duty,  which  as  between  the  intestate  and  the 
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defendants,  it  was  the  duty  of  the  defendants  to  perform.  Their 
negligence  therein  was  the  negligence  of  the  defendants,  being  the 
agents  of  the  defendants  for  the  performance  of  those  duties. 
Notice  to  them  in  regard  to  the  defectiye  construction  of  the  stock- 
ade as  affecting  the  safety  of  the  culvert  was  notice  thereof  to  the 
defendants." 

On  the  same  principle  the  superintendent  and  master  mechanic 
and  the  overseer  of  repairs  in  the  defendant's  establishment  were 
performing  the  duty  whicb  the  relation  of  master  and  servant  cast 
upon  the  defendants  when  they  superintended  the  construction  and 
undertook  to  attend  to  the  condition  of  the  countershaft  in  ques- 
tion. Their  act  was  the  act  of  the  defendants,  their  knowledge  of 
its  unsafe  condition  was  the  defendants'  knowledge,  and  their  neg< 
ligence  in  the  premises  was  also  the  negligence  of  the  defendants. 

'  Suppose  that  the  superintendent  and  master  mechanic  had  been 
the  owner  of  the  defendants'  establishment,  and  was  jrunning 
the  works  when  the  injury  occurred.  Could  there  be  a  doubt  re- 
garding his  liability  to  the  plaintiff,  so  far  as  the  question  we  are 
now  considering  is  concerned  ?  All  the  cases  hold  that  he  would 
have  been  bound  to  exercise  reasonable  care  to  provide  safe  appli- 
ances for  the  plaintiff's  use.  Such  appliances  were  not  provided. 
The  superintendent  knew  that  the  countershaft  was  not  fully  con- 
structed, and  that  it  was  left  in  an  unsafe  and  dangerous  condition 
to  be  used.  What  (^are  did  he  take  to  make  its  condition  safe  be- 
fore he  ordered  it  to  be  run  ?  He  simply  directed  the  overseer  of 
repairs  to  complete  the  unfinished  appliance,  but  took  no  measures 
to  ascertain  whether  it  was  finished  or  not  before  the  plaintiff  was 
injured.  All  the  authorities  cited,  and  indeed  all  the  cases,  hold 
that  it  is  not  enough  for  the  master  to  order  safe  machinery  to  be 
constructed,  but  he  must  exercise  reasonable  care  to  see  that  the 
machinery  is  in  fact  safe  after  the  order  has  been  executed.  It 
would  be  an  easy  matter  for  a  master  to  escape  liability  if  an  ordef 
to  construct  safe  machinery  would  be  sufficient.  That  would  be 
equivalent  to  exculpating  him  entirely  from  all  liability  in  this  re- 
gard. It  is  clear  there  would  have  been  no  escape  for  the  superin- 
tendent and  master  mechanic,  so  far  as  his  negligence  was  con- 
cerned, had  he  been  the  master  here.  How  then  can  there  be  any 
escape  for  the  defendants  on  this  ground  ?  The  superintendent 
and  master  mechanic  was  performing  the  duty  of  the  defendants 
when  he  superintended  the  construction  of  the  appliance  in  ques- 
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tioiiy  for  he  had  the  special  charge  of  this  department  of  the  de- 
fendants' bosiuess.  The  case  is  barren  of  all  information  tending 
to  show  that  any  officer  of  the  corporation  aboTC  the  superintend- 
ent cared  for  the  proper  construction  and  safe  condition  of  this 
ap])1iance,  and  if  the  superintendent  did  not  represent  the  defend- 
ants in  this  regard  then  thej  had  no  representative,  and  they  weiie 
equally  culpable  for  the  want  of  one,  for  an  unsafe  and  dangerous 
appliance  was  in  fact  furnished  for  the  plaintiff's  use,  and  they 
were  bound  to  know  what  was  being  done  in  their  immediate  pres- 
ence in  this  respect.  The  appliance  was  constructed  to  enlarge 
the  capacity  of  the  defendants'  works,  and  so  far  as  the  enlargement 
and  every  thing  pertaining  to  the  case  are  concerned,  all  were  new, 
and  stand  exactly  as  the  defendants'  works  originally  stood  when 
they  first  began  to  be  operated.  We  think  it  is  clear  that  there  is 
no  escape  for  the  defendants  so  far  as  the  question  of  their  negli- 
gence is  concerned. 

But  it  is  said  that  the  plaintiff,  in  belting  the  countershaft  to 
the  spinning  frame,  was  engaged  in  the  same  common  employment 
with  those  who  constructed  the  shaft  itself ;  that  they  all  were 
preparing  the  spinning  frames  for  use,  and  consequently  were  co- 
laborers  or  fellow-servants  together ;  that  the  overseer  of  repairs 
was  one  of  them,  and  for  his  negligence  in  omitting  to  put  collars 
upon  the  shaft  the  defendants  are  not  responsible,  for  it  was  the 
negligence  of  a  fellow-servant,  the  risk  of  which  the  plaintiff  as>- 
sumed  by  the  contract  of  service .  And  they  cite  the  case  of  Murphy 
V.  Boston  S  Albany  R.  Co.,  88  N.  Y.  146  ;  s.  c,  42  Am.  Bep.  240, 
in  support  of  the  claim.  If  it  be  conceded  that  the  overseer  of  re*- 
pairs  was  a  fellow-servant  of  the  plaintiff  in  the  work  he  was  doings 
still  the  claim  does  not  exonerate  the  defendants  from  the  effect  of 
the  negligence  they  committed  through  their  superintendent  and 
master-mechanic,  for  the  law  is  so  that  the  master  is  responsible  for 
an  injury  produced  by  the  combined  negligence  of  himself  and  a 
fellow-servant  of  the  injured  employee.  2  Thomp.  Neg.  981 ; 
Whart  Neg.,  §  227 ;  Pauhnier  v.  Brie  X.  Co.,  34  N.  J.  L.  167 ; 
Cayzer  v.  Taylor,  10  Gray,  274 ;  Booth  v.  Boston  &  Albany  R,  Co.\, 
73  N.  Y.  38;  s.  c,  29  Am.  Rep.  97;  Perry  v.  Ricketts,  55  111.  234. 

But  the  case  of  Murphy  y*  Boston  S  Albany  R.  Co.^  supra,,  ]was 
a  very  different  one  from  the  case  at  bar.  There  the  court  held 
that  the  employees  who  repaired  the  boiler  of  the  steam  engine  that 
exploded  and  injured  the  plaintiff  were  fellow-servants  with  the 
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employee  who  set  the  safety  Talye  to  the  boiler,  for  the  engine  was 
no  more  a  complete  machine  without  the  safety  Yalve  than  it  wonld 
have  been  withont  the  boiler.  These  essentials  were  simply  differ- 
ent parts  of  the  same  engine.  Here  the  belt  formed  no  part  of  the 
countershaft.  It  merely  communicated  the  power  of  the  shaft  to 
the  spinning  frames,  and  was  as  much  a  part  of  the  frames  as  it 
was  of  the  shaft.  If  this  connection  was  a  part  of  the  shaft,  then 
all  the  connections  of  the  staff  back  to  the  engine  or  water  wheel, 
as  the  case  may  be,  were  parts  of  it,  and  the  whole  establishment 
was  one  vast  machine.  The  defendants  admit  that  the  spinners 
would  have  had  a  cause  of  action  against  the  defendants  had  they 
been  injured  by  the  falling  of  the  countershaft,  and  still  they  put 
on  and  off  the  belt  making  the  connection  between  the  countershaft 
and  spinning  frames  many  times  a  day,  in  doing  their  work  as 
spinners.  The  belt  is  turned  on  to  a  loose  pulley  when  it  is  turned 
off  the  frame,  but  the  pulley  is  a  mere  conyenience  for  putting  the 
belt  on  again.  Tlie  act  itself  is  precisely  the  same  as  was  that  of 
the  plaintiff  when  he  was  injured.  The  case  of  Murphy  t.  Boston 
A  Albany  R,  Co.,  which  the  defendants  rely  upon  in  this  part  of 
the  case,  holds,  that  if  the  engine  had  gone  out  upon  the  road,  and 
its  fireman  or  engineer  had  been  killed  by  its  explosion  while  in  use, 
there  would  have  been  a  cause  of  action  against  the  company.  But 
it  might  haye  been  said  with  equal  propriety  in  that  case,  as  it  can 
be  said  here,  that  the  fireman  in  supplying  fire  and  water  to  the 
engine  was  merely  preparing  it  for  use,  as  much  as  the  boiler-maker 
in  repairing  the  boiler ;  and  that  the  work  of  both  was  essential 
before  the  engine  would  be  ready  for  use.  Fire  and  water  in  that 
case  performed  a  similar  office  with  that  of  the  belt  here.  The 
engine  was  a  complete  machine  in  and  of  itself,  but  it  required  fire 
and  water  to  make  it  useful.  The  countershaft  was  a  complete 
appliance  in  and  of  itself,  but  it  was  useless  without  a  belt.  There 
is  nothing  in  this  claim. 

[Omitting  a  minor  question.] 

There  is  no  error  in  the  judgment  appealed  from  and  it  is  there* 
fore  affirmed, 

Judgm0ni  qfirm$± 

In  this  opinion  the  other  judges  oonooned. 
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(60  Oonn.  472.) 
Q^  —  corporate  stock. 

Thm  plalntiil,  nieoe  of  an  aged,  childless  and  rich  widower,  Uyed  with  him  and 
took  care  of  him  for  eleven  years,  at  his  request  and  on  his  promise  to  com- 
pensate her.  After  five  years  he  made  his  will,  giving  her  ten  shares  of  a 
certain  stock,  and  informed  her  of  it,  and  obtained  her  assent  that  it  was  a 
satisfactoiy  provision,  and  at  the  same  time  said  he  should  do  more  for  her 
from  time  to  time.  A  year  later  he  handed  her  the  certificate,  saying,  "  I 
give  this  to  you,"  and  she  put  and  kept  it, among  her  papers.  A  few  months 
later,  the  company  having  issued  to  him  forty  shares  of  new  stock,  as  his 
share  of  surplus  earnings,  he  gave  her  the  certificate,  saying,  '*  This  insur- 
ance stock  of  yours  is  good  stock  ;  they  give  forty  shares  for  ten  ;  it  is  only 
a  change  of  form,  that  is  all ;  I  paid  nothing  for  it."  She  placed  the  certifi- 
cate with  the  other.     ffM,  that  the  title  to  both  vested  in  her. 

n  UlT  to  compel  transfer  of  stock.     The  opinion  states  the  case. 

S.  L.  Warner  and  H.  Warner,  for  plaintiff. 
0.  A.  Fay,  for  defendants. 

Looins^  J.  Our  yiew  of  the  facts  renders  unnecessary  a  discnssion 
of  seyeral  interesting  questions  presented  by  the  ^guments  of 
counsel.  We  think  the  plaintiff's  case  may  well  rest  upon  the  con- 
tract relations  which  the  finding  shows  existed  between  her  and  the 
late  Mr.  Tyler  in  his  life-time.  The  plaintiff  evidently  nnvde  a  great 
personal  sacrifice  and  rendered  most  Taluable  services^  relying  upon 
the  testator's  promise  to  compensate  her  amply.  It  will  be  seen  that 
the  original  contract  contained  no  reference  to  a  will.  The  plaintiff 
did  not  agree  to  wait  till  the  testator's  death.  She  accepted  the 
proposal  and  commenced  rendering  services  under  the  inducements 
held  out  of  full  compensation,  without  any  mention  of  the  time 
and  mode  of  payment. 

More  than  five  years  elapsed,  during  which  seryices  were  per- 
formed under  this  agreement  before  the  testator  suggested  the 
making  of  his  wiU,  and  then,  after  informing  the  plaintiff  of  cer- 
tain specific  bequests  in  her  fayor,  he  added  that  **  he  should  do 
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more  for  her  from  time  to  time  "  ;  and  the  assent  of  the  plaintiff^ 
which  he  then  sought  and  obtained  to  this  mode  of  compensation, 
had  reference  not  only  to  the  proposed  bequests,  but  to  the  addi- 
tional promise  as  well,  and  the  latter  clearly  had  reference  to 
further  compensation  in  the  life-time  of  the  promisor,  otherwise  it 
could  not  be  '^from  time  to  time."  The  transaction  in  question 
therefore  was  not  void,  as  claimed  by  the  defendants,  because  it 
was  in  the  nature  of  a  testamentary  disposition. 

In  recognition  of  and  in  part  fulfillment  of  his  promise,  the 
testator,  about  a  year  after  the  execution  of  his  will,  took  the  certi- 
ficate for  ten  shares  of  the  JBtna  Life  Insurance  Company's  stock,  and 
handed  it  to  the  plaintiff,  saying,  '^I  give  this  to  you,''  and  when 
she  tried  to  thank  him  he  interrupted  her  by  saying,  ''  Show  your 
thanks  by  doing  for  me."  The  plaintiff  took  the  certificate  and 
deposited  it  in  the  drawer  of  the  safe,  where  she  kept  her  own 
yaluables. 

Afterward,  in  November,  1878,  forty  additional  shares  haying 
been  assigned  to  Mr.  Tyler  as  the  proportion  of  the  surplus  funds 
of  the  insurance  company  belonging  to  the  ten  original  shares,  he 
took  the  certificate  for  these  forty  shares  and  deliyered  it  to  the 
plaintiff,  saying  :  '*  This  ^tna  Life  Insurance  stock  of  yours  is 
good  stock ;  it  is  all  right ;  they  giye  forty  shares  for  ten ;  it  is  all 
the  same,  all  the  same  as  the  ten  shares  ;  it  is  only  a  change  in 
form  and  that  is  all ;  they  haye  watered  the  stock ;  I  paid  nothing 
ior  it."  The  plaintiff  took  the  certificate  and  deposited  it  in  the 
drawer  with  the  other.  The  court  then,  after  finding  the  facts 
relative  to  the  plaintiff's  custody  of  the  key  to  the  safe  in  the 
drawer  of  which  these  certificates  were  kept,  adds,  "  that  the  said 
Tyler  intended  to  vest  in  the  plaintiff  the  ownership  of  the  said 
ten  shares  and  of  the  said  forty  shares  of  ^tna  Life  Infiuranoe 
stock,  and  that  both  said  Tyler  and  the  plaintiff  understood  and 
from  and  after  that  time  supposed  that  the  plaintiff  was  the  owner 
thereof,  and  the  plaintiff  received  and  retained  possession  of  the 
certificates.  And  both  parties  supposed  the  said  certificates  of 
fliiock  were  in  the  plaintiff's  possession  while  in  the  drawer  of  the 
safe.  And  I  find  that  they  were  in  fact.  The  plaintiff  was  igno- 
Tm^  of  the  details  of  business,  and  did  not  know  that  any  steps 
iR^jrelaecessary  to  be  taken  to  vest  the  legal  title  to  the  stock  in 

iMr>"l.> 

nhi^Uwaidnthere  any  good  reason  why  the  plaintiff  should  be  de- 
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prived  of  that  which  both  parties  intended  she  should  have  and  for 
which  she  rendered  an  equivalent  ?  It  must  of  course  be  conceded 
that  the  legal  title  could  not  pass  without  a  formal  transfer  on  the 
books  of  the  company,  but  we  see  no  good  reason  why  the  equitable 
title  as  between  the  parties  could  not  Test  in  the  plaintiff  under 
the  circumstances  referred  to.  The  fact  that  one  of  the  parties 
has  deceased  is  no  objection  to  the  remedy  sought,  for  it  is  a  settled 
rule  that  equitable  remedies  exist  to  the  same  extent  against  execu- 
tors and  administrators  as  they  did  against  the  decedent.  2  Redf. 
Wills,  chap.  10,  §  40. 

The  defendants  claim,  that  under  the  law  that  obtains  in  this 
State,  where  the  charter  and  by-laws  of  the  corporation  as  in  this 
case  proTide  for  a  transfer  only  at  the  office  of  the  company  by  the 
person  named  or  his  attorney  on  surrender  of  the  certificate,  no 
assignment  can  be  valid,  or  have  any  effect  for  any  purpose,  unless 
made  as  prescribed  ;  and  in  support  of  this  proposition  they  cite 
Marlbortnigh  Man/.  Co.  t.  Smithy  2  Oonn.  579 ;  Northrop  r.  New- 
town,  3  id.  544  ;  Northrop  v.  Curtis,  5  id.  248 ;  and  Oxford  t. 
Bunnelj  6  id.  552. 

In  some  of  these  cases  statements  may  be  found  that  furnish 
some  support  for  the  claim.  But  the  scope  and  effect  of  these 
earlier  decisions  are  explained  and  limited  in  the  later  case  of  CoU 
y,  Ites,  31  Conn.  25,  where  Hinman,  C.  J.,  in  giving  the  opinion, 
says :  ^*  The  attaching  creditors,  who  are  the  real  parties  in  in- 
terest in  this  cause,  assume  that  by  a  course  of  decisions  in  Con- 
necticut, stock  in  a  corporation  is  held  to  be  so  peculiar  in  its 
nature  and  character  that  no  transfer  can  be  made  of  it,  or  even 
any  equitable  interest  acquired  in  it,  as  against  attaching  creditors, 
unless  by  an  actual  transfer  made  upon  the  corporation  books,  or 
recorded  in  them,  in  the  mode  prescribed  by  the  charter  or  by-laws 
ot  the  institution."  Then  after  citing  the  above  cases,  he  adds  : 
*^  These  cases,  and  others  to  the  same  effect,  being  actions  at  law, 
conversant  only  with  what  at  the  time  was  considered  the  strict 
legal  title' to  corporate  stock,  have  necessarily  no  controlling  force 
in  a  case  depending  upon  equitable  instead  of  legal  principles." 

If  the  equitable  title  could  prevail,  as  it  did  in  the  case  cited,  as 
against  the  rights  of  attaching  creditors,  with  much  stronger  rea- 
son, as  it  seems  to  us>  should  it  prevail  as  between  the  immediate- 
parties  to  the  transaction  and  their  representatives.  We  submit 
therefore  that  there  is  nothing  in  the  present  state  of  our  law  that 
Vol..  XL VII  — 84 
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ip^eyents  the  adopidon  of  the  principles  that  obtain  in  otlier  jurifr- 
idictionis  relative  to'  the  matter  in  question.  These  principles  ore 
•well  stated  in  Morawetz  on  Private  Oorporations,  §  336^  as  follows: 
'^  While  the  consent  of  both  parties  to  a  contract  is  necessary  in 
order  to  e£Fect  a  noyation,  yet  either  party  may  bind  himself  by 
assigning  to' a  stranger  the  right  of  enjoying  his  claims  under  the 
contract ;  and  the  interest  of  the  assignees  will  be  protected  in 
equity  as  a  trust,  and  may  be  enforced  through  the  assignor.  This 
principle  has  been  applied  in  case  of  an  assignment  of  shares  in  a 
corporation.  A  novation  of  the  contract  of  the  shareholders  can 
be  effected  only  in  the  manner  prescribed  by  the  charter ;  and  an 
assignment  of  shares  not  executed  in  the  manner  required  does  not 
alter  the  relations  existing  between  the  assignor  and  the  other  mem- 
bers of  the  company.  But  the  beneficial  interest  of  a  member  may 
be  transferred  by  any  agreement  which  is  binding  between  the  par- 
ties to  the  assignment.  .A  trust  is  thus  created,  and  the  equitable 
rights  of  thQ<  beneficiary  will  be  protected  and  enforced  by  a  court 
of  equity.*'       . 

The  following  are  some  of  the  cases  cited  by  the  author,  and 
tibey  well  sustain  the .  above  proposition :  Quiner  y.  Marblehead 
ins.  Co.,  10  Mass.  476;  United  States  v.  Outte,  1  Sumn.  133; 
Stebbins  v.  Phcenix  Ins.  Co.,  3  Paige,  350 ;  Oilbert  v.  ManehesUr 
Iron  Co.,  11  Wend.  627;  Neemith  v.  Washington  Bank,  6  Pick.  324; 
Sabin  V.  Bank  of  Woodstock,  %1  Vt.  353;  Conant  v.  Smeea  Go.  Bky 
1  Ohio  St.  298;  Battimore,  etc,  R.  Co.  v.  8ewM,  35  Md.  252;  s.  c, 
6  Am.  Bep.  402  ;  Perpetual  Ins.  Co.  v.  OoodfeUow,  9  Mo.  149. 

In  Morgan  v.  MaUeson,  L.  R,  10  Eq.  475,  the  testator  gave  to 
his  medical  attendant  the  following  memorandum  :  **  I  hereby 
give  and  make  over  to  Dr.  Morris  an  India  bond.  No.  506,  value 
£1,000,  as  some  token  for  all  his  very  kind  attention  to  me  during 
my  illness.  Witness  my  hand  this  Ist  day  of  August,  1868.  John 
Saunders,^^  Now  although  the  legal  title  to  this  bond  could  be 
transferred  only  by  delivery,  and  although  it  remained  in  the  pos- 
session of  Saunders  and  there  was  no  consideration,  yet  the  court, 
through  Lord  Romilly,  M.  R.,  said  :  ^  I  am  of  opinion  that  the 
writing  signed  by  Saunders  is  equivalent  to  a  declaration  of  trust 
in  favor  of  Dr.  Morris.  If  he  had  said,  '  I  undertake  to  hold  the 
bond  for  you,'  or  if  he  had  said,  'I  hereby  give  and  make  over  the 
bond  in  the  hands  of  A,'  that  would  have  been  a  declaration  of 
trust,  though  there  had  been  no  delivery.     This  amounts  to  the 
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same  thing  ;  and  Dr.  Morris  is  entitled  to  the  bond,  and  to  all  in- 
terest accrued  thereon." 

If  sach  instances  are  sufficient  to  constitute  yalid  declarations  of 
trust,  it  is  difficult  to  see  why  the  testator's  expression  — *'  This 
^tna  stock  of  yours  is  good  stock  ;  it  is  all  right " —  is  not  equally 
effective  for  that  purpose. 

But  in  the  case  at  bar,  in  addition  to  declarations  of  trust  we 
have  an  actual  delivery  of  the  certificates  of  stock  with  intention  to 
pass  the  title  and  for  a  valuable  consideration.  In  3  Wait's  Act.  & 
Def.  491,  it  is  said  :  "  The  delivery  of  a  note,  bond,  or  certificate  of 
stock,  to  a  third  person,  with  the  intention  to  vest  the  right  of 
property  in  the  donee  (see  Dunbar  v.  Woodcock,  10  Leigh,  628 ; 
McNulty  V.  Cooper,  3  Gill  &  J.  214  ;  Chrover  v.  Orover,  24  Pick. 
2GI ;  35  Am.  Dec.  319 ;  Stewart  y.  Hidden,  13  Minn.  43) ;  or  the 
execution  of  an  instrument  declaring  an  intention  to  make  a  pres- 
ent gift  to  him,  or  a  declaration  of  trust  in  his  favor,  is  enough 
to  constitute  a  gift  which  a  court  of  equity  will  uphold  and  enforce." 

Our  own  court  recognized  the  same  principles  in  Campus  Appeal 
from  Probate,  36  Conn.  88  ;  s.  c,  4  Am.  Eep.  39,  by  holding  that 
the  delivery  of  a  savings  bank  book  under  the  circumstances  of  that 
case  constituted  a  complete  gift  of  the  deposits  of  the  money  therein 
referred  to. 

But  it  may  be  suggested  that  the  principles  invoked  in  favor  of 
the  plaintiff  can  only  apply  where  there  is  a  valid  agreement  between 
the  parties  established  by  competent  evidence,  and  that  the  agree- 
ment relied  upon  in  this  case  rests  entirely  on  parol  evidence,  which 
was  objected  to  and  ought  not  to  have  been  received. 

Under  the  authority  of  North  v.  Forest,  16  Conn.  404,  we  con- 
cede that  the  statute  may  apply  to  a  contract  for  the  sale  of  shares 
of  stock  in  a  corporation,  although  the  contrary  is  now  the  estab- 
lished doctrine  of  the  English  courts,  where  it  is  placed  on  the 
ground  that  the  shares,  being  choses  in  action,  are  incapable  of 
delivery.  But  while  adhering  to  our  former  decision,  we  may  well 
recognize  the  peculiar  nature  of  the  property,  and  hold  with  courts 
of  other  jurisdictions,  that  the  delivery  of  the  certificate  is  a  sym- 
bolical delivery  of  the  stock,  whereby  the  contract  becomes  executed 
so  as  to  vest  the  equitable  title.  Ang.  &  Ames  Corp.,  §  564 ;  Howe 
V.  Starkweather,  17  Mass.  240 ;  Sargeant  v.  Franklin  Ins.  Co., 
8  Pick.  98 ;  19  Am.  Dec.  306 ;  Wilson  y.  Little,  2  N.  Y.  443  ;  51 
Am.  Dec.  307. 
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But  there  is  au  additional  answer  to  the  objection  in  this  case 
arising  out  of  the  equitable  grounds  on  which  it  rests.  It  is  the 
accepted  construction  of  the  statute  in  courts  of  equity,  that  inas- 
much as  its  design  was  to  furnish  protection  against  fraud,  a  party 
cannot  take  shelter  behind  its  provisions,  and  thereby  perpetrate  a 
fraud  on  the  other  party,  either  actual  or  constructive. 

In  this  case  not  only  did  the  testator  vest  the  equitable  title  in 
the  plaintiff,  but  he  must  be  held  to  have  agreed  to  give  her  the 
legal  title  as  welt.  White  he  held  it  it  was  in  trust  for  the  plaintiff, 
and  at  his  death  the  same  trust  was  cast  upon  his  personal  repre- 
sentatives now  before  this  court.  Any  attempt  on  the  part  of  the 
testator  in  life  to  deprive  the  plaintiff  of  this  stoclc  would  have 
been  in  fraud  of  her  rights,  and  it  is  equally  so  on  the  part  of  his 
personal  representatives. 

But  it  is  said  that  the  plaintiff  having  accepted  the  provisions  of 
Mr.  Tyler's  will  so  far  as  beneficial,  the  doctrine  of  election  applies 
and  she  is  estopped  from  claiming  any  thing  inconsistent  with  the 
will.  The  principle  that  underlies  this  proposition  is  well  settled, 
but  we  do  not  think  it  applies  to  the  case  under  consideration. 

The  true  test  is,  whether  the  provisions  in  the  will  are  plainly  in* 
consistent  with  the  claims  in  this  suit.  This  stock  is  not  specifically 
devised  to  any  other  person.  The  view  we  have  taken  shows  that 
it  is  no  part  of  the  estate  of  the  deceased.  The  beneficial  interest 
was  wholly  in  the  plaintiff  before  the  will  took  effect.  It  does  not 
therefore,  as  claimed,  sink  into  the  residuum  of  the  estate,  to  enhance 
the  portion  of  the  testator's  brothers.  The  plaintiff  does  not  diminish 
the  estate  by  taking  back  her  own,  and  so  this  suit  is  not  inconsistent 
with  that  provision  in  the  will  that  makes  certain  legacies  a  bar  to 
all  claims  upon  the  estate. 

For  these  reasons  the  Superior  Court  is  advised  to  render  judg- 
ment that  the  defendants  execute  a  transfer  of  the  fifty  shares  of 
stock  to  the  plaintiff. 

JudgtnmU  acoardinglg. 

In  this  opinion  the  other  judgies  concurred* 
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<«OConB.llQl.) 

A  tMlator  piOYided  a  tnmt  of  penonalty,  "  the  income  to  be  devoted  to  th» 
education  of  the  f  reedmen  and  paid  over  annually  to  the  proper  officers  of 
the  Freedinen*8  Association  for  that  purpose  by  the  trustee."  There  was  no 
organisation  bearing  that  name.  He  also  gave  his  real  estate  to  his  executor, 
to  be  sold,  the  proceeds-  to  be  held  in  trust  and  the  income  paid  in  like 
manner,  "or  disposed  of  as  he  pleases."  BM,  (1)  that  evidence  was  in- 
admissible to  show  that  the  testator  told  the  draftsman  of  the  will  that  he 
intended  the  Freedmen's  Association  organised  by  the  Methodists  of  C^- 
cinnati ;  (2)  that  the  trustee  could  not  appropriate  the  income  to  the  educa- 
tion of  the  f reedmen  as  a  class ;  (8)  that  the  devise  as  well  as  the  bequests 
whoUy  faUed.* 

SUIT  for  constraction  of  a  will.     The  head-note  and  opinion 
show  the  case. 

M.  R.  Wesi,  E.  B.  Sumner  and  S.  E.  FairfiM^  for  plaintiff. 

A.  P.  Hyde  and  D.  tfarcy,  for  defendants. 

LooMiSy  J.  Those  parts  of  the  will  of  David  Lawson  that  are 
so  obscare  as  to  require  the  advice  of  this  coart  relate  to  the  be- 
quests to  the  Freed  men's  Association  and  to  Fairfield  to  be  used  as 
he  pleases. 

1.  Who  can  take  the  legacy  payable  to  the  proper  officers  of  the 
"Freedmen's  Association  ?"  We  cannot  advance  a  single  step  to- 
ward the  solution  of  this  question  unless  resort  maybe  had  to  parol 
evidence,  because  the  record  shows  that  there  was  no  such  organiza- 
tion or  corporation  in  existence  as  the  Freedmen's  Association  at 
the  date  of  the  execution  of  the  will ;  and  this  expresses  hut  a  small 
part  of  the  difficulty,  for  the  further  finding  is  that  except  a  single 
item  of  parol  evidence,  the  admissibility  of  which  is  one  of  the 
questions  reserved,  there  was  absolutely  no  evidence  of  any  kind  to 
identify  the  object  of  the  testator's  bounty. 

The  evidence  in  question  consisted  merely  of  the  oral  instructions 
given  by  the  testator  to  the  scrivener,  Fairfield,  *^  that  he  wanted 

•  See  Nichols  v.  AlUn  (180  Mass.  91),  89  Am   Rep.  483. 
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Bat  there  is  au  additional  answer  to  the  objection  in  this  case 
luising  out  of  the  eqnitable  grounds  on  which  it  rests.  It  is  the 
■accepted  constraction  of  the  statute  in  courts  of  equity,  that  inas- 
much as  its  design  was  to  furnish  protection  against  fraud,  a  party 
•cannot  take  shelter  behind  its  provisions,  and  thereby  perpetrate  a 
fraud  on  the  other  party,  either  actual  or  constructive. 

In  this  case  not  only  did  the  testator  vest  the  equitable  title  in 
the  plaintiff,  but  he  must  be  held  to  have  agreed  to  give  her  the 
legal  title  as  welt.  While  he  held  it  it  was  in  trust  for  the  plaintiff, 
and  at  his  death  the  same  trust  was  cast  upon  his  personal  repre- 
Bentatives  now  before  this  court.  Any  attempt  on  the  part  of  the 
testator  in  life  to  deprive  the  plaintiff  of  this  stock  would  have 
been  in  fraud  of  her  rights,  and  it  is  equally  so  on  the  part  of  his 
personal  representatives. 

But  it  is  said  that  the  plaintiff  having  accepted  the  provisions  of 
Mr.  Tyler's  will  so  far  as  beneficial,  the  doctrine  of  election  applies 
And  she  is  estopped  from  claiming  any  thing  inconsistent  with  the 
will.  The  principle  that  underlies  this  proposition  is  well  settled, 
but  we  do  not  think  it  applies  to  the  case  under  consideration. 

The  true  test  is,  whether  the  provisions  in  the  will  are  plainly  in* 
consistent  with  the  claims  in  this  suit.  This  stock  is  not  specifically 
devised  to  any  other  person.  The  view  we  have  taken  shows  that 
it  is  no  part  of  the  estate  of  the  deceased.  The  beneficial  interest 
was  wholly  in  the  plaintiff  before  the  will  took  effect.  It  does  not 
therefore,  as  claimed,  sink  into  the  residuum  of  the  estate,  to  enhance 
the  portion  of  the  testator's  brothers.  The  plaintiff  does  not  diminish 
the  estate  by  taking  back  her  own,  and  so  this  suit  is  not  inconsistent 
with  that  provision  in  the  will  that  makes  ceitain  legacies  a  bar  to 
all  claims  upon  the  estate. 

For  these  reasons  the  Superior  Court  is  advised  to  render  judg- 
ment that  the  defendants  execute  a  transfer  of  the  fifty  shares  of 
stock  to  the  plaintiff. 

Judgmmit  aoo9rd%n^ 

In  this  opinion  the  other  judges  concurred* 
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WUl^truttf9r  '* Fhreedmen*»  AasoetaHan." 

A  testator  pioYided  a  troet  of  personaltj,  "  the  income  to  be  devoted  to  th» 
education  of  the  f reedmen  and  paid  over  annually  to  the  proper  officers  of 
the  Freedmen'e  ABSociation  for  that  purpose  by  the  trustee. "  There  was  no 
organisation  bearing  that  name.  He  also  gave  his  real  estate  to  his  executor, 
to  be  sold,  the  proceeds  to  be  held  in  trust  and  the  income  paid  in  like 
manner,  "or  disposed  of  as  he  pleases.'*  BM,  (1)  that  evidence  was  in- 
admissible to  show  that  the  testator  told  the  draftsman  of  the  will  that  he 
intended  the  Freedmen's  Association  organised  by  the  Methodisto  of  C^- 
dnnati ;  (2)  that  the  trustee  could  not  appropriate  the  income  to  the  educa- 
tion of  the  freedmen  as  a  class ;  (8)  that  the  devise  as  well  as  the  beqnesto 
whc^y  fUled.* 

SUIT  for  oonstraction  of  a  will.     The  head-note  and  opinion 
show  the  case. 

jr.  R.  W$8i,  E.  B.  Sumner  and  &  B.  FairfiMj  for  pluntiff. 

A.  P.  Hyde  and  D,  Marcy,  for  defendants. 

LooMis,  J.  Those  parts  of  the  will  of  David  Lawson  that  are 
00  obscare  as  to  require  the  advice  of  this  coart  relate  to  the  be- 
quests to  the  Freedmen's  Association  and  to  Fairfield  to  be  used  as 
he  pleases. 

1.  Who  can  take  the  legacy  payable  to  the  proper  officers  of  the 
**  Freedmen's  Association  ?  "  We  cannot  advance  a  single  step  to- 
ward the  solution  of  this  question  unless  resort  may  be  had  to  parol 
evidence,  because  the  record  shows  that  there  was  no  such  organiza- 
tion or  corporation  in  existence  as  the  Freedmen's  Association  at 
the  date  of  the  execution  of  the  will ;  and  this  expresses  l>ut  a  small 
part  of  the  difficulty^  for  the  further  finding  is  that  except  a  single 
item  of  parol  evidence,  the  admissibility  of  which  is  one  of  the 
questions  reserved,  there  was  absolutely  no  evidence  of  any  kind  to 
identify  the  object  of  the  testator's  bounty. 

The  evidence  in  question  consisted  merely  of  the  oral  instructions 
given  by  the  testator  to  the  scrivener,  Fairfield,  "  that  he  wanted 

•  See  NiehoU  v.  AUen  (180  Mass.  91),  89  Am   Rep.  483. 
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to  give  the  income  of  the  property  in  question  in  trust  for  the 
education  of  the  freedmen  ;  that  there  was  a  Freedmen's  Associa- 
tion organized  by  the  Methodist  church  people  located  in  Cin- 
cinnati, Ohio,  and  that  he  wanted  it  payable  to  the  officers  of  that 
association." 

Now  it  is  Tery  common  to  admit  parol  evidence  in  cases  for  the 
construction  of  wills.  The  difficulty  here  is  not  owing  merely  to 
the  fact  that  the  eyidence  is  oral,  but  to  its  relation  to  the  written 
words  of  the  will.  The  law  is  imperative  that  the  entire  will  must 
be  in  writing,  and  herein  are  found  the  rules  and  limitations  that 
must  be  applied  to  such  evidence.  The  intent  must  in  every  case 
be  drawn  from  the  will,  but  never  the  will  from  the  intent.  The 
test  therefore  to  be  applied  in  all  cases  where  evidence  like  that  un- 
der consideration  is  tendered,  is  whether  there  appears  on  the  face 
of  the  will  sufficient  indication  of  intention  to  justify  the  applica- 
tion of  the  eyidence.  The  words  of  the  will  are  so  controlling  that 
if  they  applied  with  exactitude  to  one  person,  such  person  will  take 
the  legacy,  although  parol  and  extrinsic  evidence  might  make  it 
perfectly  clear  that  another  person  less  exactly  described  was  the 
one  intended. 

This  principle  was  applied  by  this  court  in  the  recent  case  of  Dun- 
ham y.  AveriUf  45  Conn.  61 ;  s.  o.,  29  Am.  Bep.  642,  where  the  leg- 
acy was  to  ''  The  American  and  Foreign  Bible  Society,"  and  it  ap- 
peared that  that  society  was  one  mainly  supported  by  the  Baptist 
denomination  ;  but  that  there  was  another  society  supported  by  the 
Congregational  and  Presbyterian  denominations,  named  ^'  Ameri- 
can Bible  Society,"  sometimes  called  '^The  American  and  Foreign 
Bible  Society,"  and  that  the  testator's  sympiathies  and  preferences 
were  all  with  the  latter  ;  and  evidence  was  offered  that  while  the 
will  was  being  drawn  the  testator  said  to  the  scrivener  that  he 
wished  to  give  the  money  to  the  Bible  Society  sustained  by  the  Con- 
gregationalists  and  Presbyterians;  that  he  was  not  sure  as  to  its  cor- 
porate name,  but  believed  it  to  be  ''  The  American  and  Foreign 
Bible  Society  ";  but  the  evidence  was  held  not  admissible.  So  it 
has  been  uniformly  held  that  parol  evidence  cannot  be  receiyed  to 
correct  a  mistake  in  the  will.  Avery  x,  Ohappdj  6  Conn.  270  ; 
16  Am.  Dec.  53  ;  Comstock  v.  Hadlyms  Ecc.  Sodetyy  8  Conn.  254 ; 
20  Am.  Dec.  100  ;  Tucker  v .  Seamen's  Aid  Society,  7  Mete.  188  ; 
Jackson  v.  Sill,  11  Johns.  201 ;  6  Am.  Dec.  363. 
The  principle  we  are  contending  for  is  also  applied  in  another 
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class  of  oases,  where  parol  and  extrinsic  evidence  is  admitted.  I 
refer  to  the  rale  deriyed  from  the  maxim,  '^  Faha  demansireUio- 
nan  nocet,  cum  decorpore  constat,^*  where  the  office  of  the  parol 
eyidence  is  to  reject  that  part  of  the  description  which  is  false, 
but  in  sach  case  it  is  indispensable  that  enough  remains  in  the 
words  of  the  will  to  show  plainly  the  intent,  but  in  no  case  can  any 
words  be  added  to  the  description. 

Another  prominent  rule  is,  that  when  the  question  is  one  of  con- 
struction the  parol  or  extrinsic  evidence  must  be  ancillary  to  a 
right  understanding  of  the  language  of  the  will ;  hence  all  direct 
evidence  of  intention  as  contra-distinguished  from  eyidence  to  show 
tlie  meaning  of  the  written  words  in  the  will  is  inadmissible.  This 
rule  is  well  illustrated  by  the  case  of  Ooblet  y.  Beechey,  given  at 
length  in  the  second  American  edition  of  Wigram  on  Extrinsic  Evi- 
dence,  page  287,  Appendix,  and  also  briefly  reported  in  3  Simons, 
134.  NoUekins,  the  sculptor,  by  a  codicil  to  his  wiU,  desired  that 
''all  the  marble  in  the  yard,  tools  in  the  shop,  bankers,  mod,  took 
for  carving,''  etc.,  should  be  the  property  of  the  plaintiff.  A  lady 
who  was  an  attesting  witness  was  offered  to  prove  that  before  she 
subscribed  her  name  she  read  the  codicil  in  hearing  of  the  testator, 
and  when  she  came  to  the  word  ''  mod  "  she  asked  him  what  he 
meant  by  it,  and  he  replied  ''  models."  Sir  JoHX  Leach,  vice 
chancellor,  held  the  testimony  inadmissible,  but  allowed  an  inquiry 
as  to  the  meaning  of  the  term  itself  from  the  testimony  of  sculptors. 
See  also  cases  referred  to  in  2  Phillips  Ev.  (Oowen  &  Hill's  notes) 
764. 

So  far  the  rules  referred  to,  if  applied  to  the  evidence  in  question, 
rigidly  exclude  it.  Is  there  then  any  exception  or  additional  rule 
under  which  it  may  be  received  ?  The  case  shows  that  it  was 
flought  for  the  purpose  of  ascertaining  the  beneficiary,  to  prove  the 
apecific  intention  of  the  testator  by  his  oral  declarations  to  the  scrive- 
ner who  drew  the  will.  There  is  only  one  rule  that  can  be  in- 
voked as  applicable  to  such  a  case.  This  is  stated  very  clearly  by 
Lord  Abikobr,  chief  baron,  in  Hiscocks  v.  Hiscocks,  5  M.  &  W. 
303,  whose  opinion,  Redfield  says,  in  his  treatise  on  Wills,  vol.  2, 
p.  566,  is  universally  admitted  to  have  settled  the  law  that  such  evi- 
dence is  only  admissible  in  the  one  instance  there  stated,  namely, 
**  where  the  meaning  of  the  testator's  words  is  neither  ambiguous  nor 
obscure,  and  where  the  devise  is  on  the  face  of  it,  perfect  and  intelli- 
gible, but  from  some  of  the  circumstances  admitted  in  proof,  an  am- 
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bigaity  arises  as  to  which  of  the  two  or  more  thingSy  or  which  of  the 
two  or  more  persons  each  answering  the  words  in  the  will,  the  testator 
intended  to  express.  Thus  if  a  testator  devise  his  manor  of  S.  to 
A.  B.  and  has  two  manors  of  North  S.  and  Soath  S.,  it  being  clear 
he  means  to  devise  one  only,  whereas,  both  are  equally  denoted  by 
the  words  he  has  used,  in  that  case  there  is  what  Lord  Bacoit  calls 
an  ^  equivocation/  that  is,  the  words  equally  apply  to  either  nuuior, 
and  evidence  of  previous  intention  may  be  received  to  solve  this 
latent  ambiguity  ;  for  the  intention  shows  what  he  meant  to  do  ; 
and  when  you  know  that,  you  immediately  perceive  that  he  has 
done  it  by  the  general  words  he  has  used,  which,  in  their  ordinary 
sense,  may  properly  bear  that  construction.  It  appears  to  us  that 
in  all  other  cases  parol  evidence  of  what  was  the  testator's  inten- 
tion ought  to  be  excluded,  upon  this  plain  ground,  that  his  will 
ought  to  be  made  in  writing,  and  if  his  intention  cannot  be  made 
to  appear  by  the  writing,  explained  by  circumstances,  there  is  no- 
will.'' 

Now  it  seems  tons  that  under  this  rule  the  proposed  evidenoe  can* 
not  apply,  because  the  words  of  the  will  describing  the  beneficiary  do^ 
not  apply  equally  to  two  or  more,  **  each  answering  to  the  worda 
of  the  will."  On  the  contrary  the  words  used  are  not  applicabW 
to  any  known  organization,  either  voluntary  or  incorporated.  Such 
in  substance  is  the  finding.  When  therefore  we  learn  from  the 
parol  evidence  what  the  actual  intent  was,  we  do  not  '^  immediately 
perceive  that  the  testator  has  efFeotuated  his  intent  by  the  genend 
words  he  has  used ; "  on  the  contrary,  the  effect  of  the  evidence 
in  this  case  is  rather  to  increase  the  mystery  that  hangs  over  the 
words  in  the  will.  The  name  '^Freedmen's  Association"  in  itself 
considered  would  naturally  import  an  association  composed  of  freed- 
men,  as  the  names  '^  Lawyers'  Association,"  **  Doctors'  Association,"' 
''  Farmers'  Association,"  would  indicate  the  membership  of  each. 

It  is  very  strange,  if  the  testator  gave  such  instructions  to  the 
scrivener  as  the  evidence  indicates,  that  no  one  of  the  prominent 
features  of  his  description  should  find  its  way  into  the  will  aa 
written.  The  prominent  things  in  his  description  were,  the  re- 
ligious body  that  organized  the  association  and  its  location  at  Cin- 
cinnati, Ohio,  but  of  these  things  the  words  of  the  wiU  are  silent^ 
and  it  does  not  appear  how  or  why  the  words  ''  Freedmen's  Associ^ 
Htion "  alone  were  used  ;>  there  was  no  discussion  concerning  the 
name  ;  no  suggestion  that  the  name  used  would  be  sufficient,  nor 
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that  the  Cincinnati  society  had  ever  been  so  called.  As  the  case 
stands  npon  the  record  the  instructions  given  by  the  testator  were 
not  carried  into  effect  by  the  scrivener,  and  the  coart  has  no  power 
to  correct  the  mistake,  as  it  would  upon  like  evidence  correct  a  mis- 
take in  a  contract  We  should  be  virtually  making  a  will  as  to  the 
beneficiary  from  the  actual  intent  proved  only  by  parol. 

We  have  not  deemed  it  necessary  to  review  the  numerous  cases 
bearing  upon  this  question.  While  there  is  now  substantial  har- 
mony among  the  courts  concerning  the  abstract  principles  that 
apply,  there  is,  it  must  be  confessed,  considerable  diversity  in  their 
application.  We  have  therefore  preferred  to  test  the  somewhat 
extraordinary  features  of  this  case  by  a  pretty  strict  application  of 
the  principles  of  evidence  and  construction,  and  our  conclusion  is 
that  the  parol  evidence  cannot  be  received  for  the  purpose  of  show- 
ing that  the  legacy  in  question  is  payable  to  the  officers  of  ^'  The 
Freedmen's  Aid  Society  of  the  Methodist  Episcopal  Church  located 
in  Cincinnati,  Ohio  ; "  and  it  is  pleasant  to  know  that  this  society 
will  not  be  disappointed  by  this  result,  for  it  ap])eai's,  that  although 
they  well  knew  the  terms  of  the  will  and  the  fact  of  the  pending 
litigation,  yet  they  have  never  claimed  the  legacy  in  question. 

2.  The  next  question  is,  whether  the  trustees  named  in  the  will 
(or  others  to  be  appointed  by  the  court  for  the  purpose),  can  right- 
fully  use  and  appropriate  the  income  for  the  education  of  the 
freedmen,  as  constituting  a  definite  class  of  persons  ? 

It  is  contended,  that  as  the  purpose  and  object  of  the  bequests 
under  consideration  are  the  education  of  the  freedmen,  who  con- 
stitute  a  definite  class  of  persons,  the  charity  will  not  be  suffered 
to  fail  for  the  want  of  a  competent  agent  to  administer  it.  If  this 
were  the  only  difficulty  in  the  case  it  might  easily  be  overcome,  for 
there  is  no  doubt  that  the  court  can  supply  the  want  of  a  trustee. 
There  is  in  fact  no  such  want  here.  Oorbin  and  Fairfield  are 
named  as  trustees.  But  in  each  of  the  clauses  where  bequests  are 
made  for  the  education  of  freedmen  the  trustees  have  no  discretion 
given  them  in  the  will.  On  the  contrary,  all  discretion  is  taken 
away  by  the  express  direction  to  pay  the  income  over  to  the  proper 
officers  of  the  Freedmen's  Association.  When  they  have  performed 
this  duty  there  is  nothing  left  for  them  to  do  under  the  will,  and 
the  court  cannot  prescribe  an  additional  duty  without  in  effect 
making  an  addition  to  the  will.  But  it  is  argued  that  the  freed- 
men are  the  cesiuis  que  trust,  and  that  if  the  trustees  only  pay  the 
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money  for  their  education  it  eflectaates  the  intention  of  the  tes- 
tator as  indicated  in  the  will ;  that  the  certainty  required  is  only  to 
point  out  the  class,  no  matter  how  indefinite  may  be  the  particular 
recipients  of  the  benefit  within  that  class.  It  is  found  that  the 
term  ''  freedmen,''  as  used  in  the  will,  refers  to  that  class  of  persons 
who  were  emancipated  during  the  late  civil  war  and  their  descend- 
ants. As  matter  of  common  knowledge  we  may  be  permitted  to 
say  that  the  numbers  composing  this  class  are  now  about  six  mil- 
lions.  Of  all  these,  only  a  yery  few  individuals  could  by  any  possi- 
bility receive  any  of  the  benefits  contemplated  by  the  wilL  It  is 
not  within  the  range  of  probability  that  different  individuals  or 
corporations,  separately  charged  with  the  duty  of  disbursing  the 
testator's  bounty,  would  so  perform  it  as  to  benefit  the  same  indi- 
viduals of  the  class.  A  change  therefore  in  disbursing  agents,  or  a 
change  in  the  mode  of  selecting  beneficiaries,  not  provided  for  in 
the  will,  constitutes  in  effect  a  change  of  the  bequest  Hence  in 
addition  to  a  definite  class  it  is  indispensable  that  the  will  itself 
should  prescribe  some  mode  of  selection,  or  give  to  some  person  a 
discretionary  power  to  select ;  in  short,  a  wilt  must  be  executed  in 
the  way  and  manner  which  the  testator  provides,  and  if,  owing  to 
the  indefiniteness  of  the  object  or  the  mode  provided,  this  cannot 
be  done,  then  the  subject  of  the  trust  is  not  disposed  of,  but  results 
to  the  benefit  of  those  to  whom  the  law  gives  the  property  in  the 
absence  of  a  valid  wilL 

The  cogent  reasoning  of  Buskibk,  J.,  in  giving  the  opinion  in 
GrirMt?  Ezrs.  v.  Harmony  35  Ind.  198,  furnishes  most  ample  sup- 
port for  the  positions  we  have  taken  in  this  discussion.  In  that 
case  the  bequest  was  ''  to  the  Orthodox  Protestant  Clergymen  of 
Delphi,  and  their  successors,  to  be  expended  in  the  education  of 
colored  children,  both  male  and  female,  in  such  a  way  and  manner 
as  they  may  deem  best,  of  which  a  majority  of  them  shall  deter- 
mine ;  my  object  being  to  promote  the  moral  and  religious  improve- 
ment and  well-being  of  the  colored  race."  The  court,  after  a  most 
exhaustive  and  able  review  of  all  the  authorities,  held  that  the 
legacy  was  void  for  vagueness  and  uncertainty ;  placing  the  decis- 
ion upon  the  following  propositions,  among  others,  that  the  testa- 
tor intended  that  his  beneficiaries  should  be  selected  from  the 
children  of  the  colored  race  residing  within  the  United  States ; 
that  the  persons  composing  the  class  were  very  numerous  and  as 
each  one  had  a  beneficial  interest  in  the  fund   it  would  be   utterly 
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impofisible  to  execute  the  trust ;  that  under  the  will  as  construed 
by  the  court  the  trustees  had  no  power  or  discretion  to  select  the 
beneficiaries  from  the  class  designated  ;  that  there  is  no  difference 
in  principle  whether  a  devise  be  immediate  to  an  indefinite  object, 
or  to  a  trustee  for  the  use  and  benefit  of  an  indefinite  object ;  that 
if  it  be  immediate,  to  an  indefinite  object,  it  is  yoid,  and  if  it  be  a 
trust  for  an  indefinite  object,  the  property  that  is  the  subject  of 
the  trust  is  not  disposed  of,  and  the  trust  results  to  the  benefit  of 
those  to  whom  the  law  gives  the  property  in  the  absence  of  any 
other  disposition  of  it ;  and  that  if  a  charity  does  not  fix  itself  on  a 
particular  object^  but  is  general  and  indefinite  and  no  plan  or 
scheme  is  prescribed  and  no  discretion  is  given  in  the  will  to  select 
the  beneficiaries,  it  does  not  admit  of  judicial  administration. 

3.  The  remaining  question  relates  to  the  construction  of  item 
second  of  the  will,  which  reads  as  follows  :  ^'  I  do  give,  devise 
and  bequeath  unto  my  executor  hereinafter  named,  all  of  my  real 
estate  in  whatever  place  situated,  the  same  to  be  sold  by  him  after 
my  decease,  and  the  proceeds  to  be  held  by  him  in  trust  for  the 
education  of  the  freedmen,  and  the  annual  interest  and  income 
arising  from  the  same  to  be  paid  by  him  to  the  proper  officers  of  the 
Freedmen's  Association,  or  to  be  disposed  of  and  used  as  he  pleases.'^ 

The  construction  of  this  clause  of  the  will,  we  think,  must  de- 
pend on  the  question  whether  the  idea  of  a  trust  adheres^  to  the 
proceeds  in  the  hands  of  the  executor  to  the  last,  whether  he  pays 
it  over  to  the  officers  of  the  Freedmen's  Association  or  exercises 
his  own  pleasure  and  discretion  as  to  whom  it  may  be  paid  to,  or 
whether  the  trust  drops  out  altogether  at  the  commencement  of 
the  alternative  clause,  so  that  the  bequest  was  either  a  trust  or  no 
trust  at  the  will  of  Fairfield. 

We  think  the  first  is  the  better  construction.  In  the  first  place, 
we  think^  if  the  testator  had  intended  a  personal  gift  to  Fairfield, 
as  he  was  a  lawyer,  and  was  employed  to  draft  the  will,  and  was 
made  executor  to  administer  it,  that  if  he  had  so  understood  it  the 
terms  of  the  will  would  have  been  more  explicit,  for  it  would  have 
occurred  to  both  that  such  a  gift,  covering  as  it  did  the  principal 
part  of  the  estate,  would  necessarily  excite  the  suspicions  of  the 
disinherited  heirs,  who  would  desire  to  defeat  it.  And  in  the  next 
place,  we  think  the  language  used  indicates  that  th^  testator  in- 
tended to  stamp  all  this  projierty  with  a  permanent  trust.  The 
bequest  is  not  to  Fairfield  by  namo,  but  to  his  executor,  and  the 
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testator  expressly  says  that  the  prooeeds  of  the  sale  of  all  the  real  < 
estate  are  to  be  held  in  trust  by  the  execator,  and  then  follows  a  1 
statement  of  the  purposes.  ^ 

Upon  this  construction  is  the  trust  one  that  can  be  enforced  ? . 
Lord  Lanodale,  in  Knight  v.  Knight^  3  Bear.  148,  174,  defining  * 
the  certainty  required  to  create  a  valid  trust,  says  :  ''  Any  words  ^ 
by  which.it  is  expressed,  or  from  which  it  maybe  implied,  that  the 
first  taker  may  apply  any  part  of  the  subject  to  his  own  use,  are 
held  to  prevent  the  subject  of  the  gift  from  being  considered  cer- 
tain. And  a  vague  description  of  the  object,  that  is,  a  description 
by  which  the  giver  neither  clearly  defines  the  object  himself,  nor 
names  a  distinct  class  out  of  which  the  first  taker  is  to  select,  or 
which  leaves  it  doubtful  what  interest  the  object  or  class  of  objeots 
is  to  take*  will  prevent  the  objects  from  being  certain  within  the 
meaning  of  the  rule.''  In  1  Jarm.  on  Wills  (5th  Am.  ed.)  680, 
it  is  said  that  ''  if  the  gift  be  expressly  in  trust,  though  to  be  dis- 
posed of  in  such  manner  and  for  such  purposes  as  the  devisees 
think  fit,  they  are  trustees,  and  the  beneficial  interest  results  to 
the  heir  or  next  of  kin,  and  a  gift '  to  be  expended  and  appropriated 
in  such  manner  as  the  donees  or  a  majority  of  them  shall  in  their 
discretion  agree  upon,'  would  probably  without  the  words '  in  trust  ^ 
produce  the  same  result,  for  technical  language  of  course  is  not 
necessafy  to  create  a  trust.  It  is  enough  that  the  intention  is 
apparent"  Citing  Fmoler  v.  Oarlihe,  1  Riiss.  ft  MyL  232  ;  Buckk 
V.  Brisiow,  10  Jur.  (N.  S.)  1095 ;  Oibbs  v.  Runuey,  2  Ves.  ft  R 
293.  See  also  Wh$der  v.  Smithy  9  How.  79.  In  Moriee  v.  Btshop 
of  Durham^  10  Yes.  Jr.  526,  Lord  Eldoit  ^ys  :  ^^  If  a  testator 
expressly  says  he  gives  upon  trust,  and  says  no  more,  it  has  been 
long  established  that  the  next  of  kin  will  take.  Then  if  he  pro- 
oeeds to  express  the  trust,  but  does  not  sufficiently  express  it»  or 
expresses  a  trust  that  cannot  be  executed,  it  is  exactly  the  same  as 
if  he  had  said  that  he  gave  upon  trust,  and  stopped  there." 

We  therefore  advise  the  Superior  Oourt  that  the  oral  declarations 
are  inadmissible  for  the  purpose  claimed  ;  that  ''The  Freedmen's 
Aid  Society  of  the  Methodist  Episcopal  Ohurch  located  at  Cincin- 
nati, Ohio,"  cannot  take  the  legacy  given  to  the  Freedmen's  Associa- 
tion ;  that  the  bequests  to  the  freedmen  as  a  class  are  void  for  un« 
certainty ;  and  that  Fairfield  takes  nothing  under  the  wiU. 

JudgfnmU 

In  this  opinion  the  other  judges  concurred. 
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(80  Ooan.  flW.) 
Miinieipal  corporaiUnh^'  neffiigence  —  abmnee  of  rtMng. 

A  0it7-  is  not  bound  to  maintifcin  railings  about  areas  in  front  of  the  basement 

offices  and  shops  upon  the  streets. 

ACTION  for  personal  injury  by  negligence.    The  opinion  stotet 
the  case.    The  plaintiff  had  judgment  below. 

S.  0.  PrerUice,  for  appellant. 

A.  P.  Hyde  and  F.  E.  Hyde,  for  appellee. 

LooHis,  J.  This  is  an  action  on  the  statute  with  regard  to  high- 
ways to  recover  damages  from  the  defendant  city  for  an  injury 
sustained  by  the  plaintiff  through,  as  it  is  claimed,  the  defectiye 
condition  of  a  sidewalk  of  the  city.  The  case  was  defaulted  in  the 
Superior  Oourt  and  heard  in  damages.  The  court  awarded  full 
damages,  and  the  case  is  brought  before  us  by  a  motion  in  error, 
^e  defendant  claiming  that  the  court  erred  in  awarding  more  than 
nominal  damages. 

The  facts  as  presented  by  the  record  are  briefly  as  follows  :  The 
place  where  the  injury  was  received  is  a  long-established  street  of 
the*  city  known  as  Farmington  avenue,  at  a  point  where  a  hotel 
fronts  upon  the  street,  with  the  space  between  it  and  the  street  line 
open  an4  flagged  like  the  sidewalk,  with  nothing  to  indicate  the  line 
between  the  street  proper  and  the  open  space  in  front  of  the  hotel. 
The  front  of  the  building  is  found  to  be  seventeen  and  a  half  feet 
south  from  the  curbstone  of  the  sidewalk.  The  line  of  the  street 
is  eleven  feet  south  of  the  curbstone,  leaving  six  and  a  half  feet  of 
space,  which  was  private  property,  between  the  street  line  and  the 
front  of  the  building.  The  hotel  is  kept  in  the  second  and  higher 
stories  of  the  building,  with  an  entrance  in  front,  and  all  the  lower 
stoiy  is  occupied  by  stores  fronting  on  the  street,  the  whole  front- 
age of  the  building  being  seventy-five  feet.  One  of  these  stores, 
with  a  basement,  and  a  stairway  in  front  leading  to  the  basement, 
was  occupied  by  one  Habenstein  as  a  bakery.  The  basement  stair- 
way extended  four  feet  and  seven  inches  from  the  front  of  the 
building,  and  had  no  protection  except  an  iron  railing  on  the  west 
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of  it.  The  plaintiff,  on  the  12th  of  February,  1877,  had  oc- 
casion to  pass  along  the  sidewalk  from  the  east  about  half  past  nine 
in  the  evening,  with  two  other  ladies,  and  fell  into  this  basement 
entry-way  and  was  seriously  hurt  It  is  found  that  the  night  was 
Teiy  dark  and  the  wind  blowing  with  great  force,  and  that  the 
three  ladies  went  in  close  to  the  building  to  protect  themselves 
somewhat  from  the  violence  of  the  wind,  and  that  the  plaintiff,  whefi 
near  the  basement  entrance,  without  being  aware  of  its  vicinity  or 
exist^ace,  turned  to  speak  to  one  of  the  ladies  behind  her  and  step- 
ping backward  fell  into  the  opening.  It  is  also  found  that  the  ao- 
cident  happened  without  negligence  or  want  of  care  on  her  part. 

It  is  well  settled  that  a  town  or  city  is  not  liable  for  injuries  from 
a  defect  in  the  highway  except  as  made  so  by  statute.  In  some  of 
the  States  a  distinction  is  made,  as  to  the  rule  of  liability,  between 
municipal  oorporations,  or  corporations  proper,  and  quasi  corpora- 
tions, such  as  towns  or  counties,  imposing  a  greater  liability  on  the 
former.  But  this  distinction  is  not  made  by  the  courts  of  the  New 
England  States,  and  it  is  holden  by  them  that  a  municipal  corpo^ 
ration  is  liable  only  by  force  of  the  statute.  That  is  clearly  the  laif 
of  this  State.  » 

Our  statute  provides  that  ''towns  shall,  within  their  respectivf 
limits,  build  and  repair  all  necessary  highways  uiid  bridges,  excq^ 
where  such  duty  belongs  to  some  particular  person.''  Oen.  Stat 
p.  231,  §  1.  Cities  by  their  charters  are  charged  with  the 
same  duty  with  regard  to  the  highways  and  bridges  within  their 
limits.  And  the  10th  section  of  the  statute  provides  that  "any per- 
son, injured  in  person  or  property  by  means  of  a  defective  road 
or  bridge,  may  recover  damages  from  the  party  bound  to  keep  it  in 
repair."  Another  section  of  the  statute  provides  that  there  shall 
be  **  a  sufficient  railing  or  fence  on  the  side  of  such  bridge,  and  of 
such  parts  of  such  road  as  are  so  made  or  raised  above  the  adjoin- 
ing ground  as  to  be  unsafe  for  travel."  We  think  however  that 
this  provision  does  not  apply  to  a  case  like  this. 

It  has  been  repeatedly  held  in  this  and  other  States  that  the  ab- 
sence of  a  railing,  where  the  public  travel  is  endangered  by  the 
want  of  it,  constitutes  a  defect  in  the  highway ;  making  the  town 
or  city  liable,  not  by  force  of  any  statute  specifically  requiring  a 
railing,  but  under  the  general  provision  that  the  highways  shall  be 
kept  in  repair ;  that  term  being  held  to  mean  that  they  shall  be 
kept  in  such  condition  as  to  be  safe  for  public  travel. 
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A  sidewalk  is  of  course  a  part  of  a  street,  and  entitled  to  the  same 
protection  as  the  rest. 

.  The  counsel  for  the  defendant  city  has  argued  the  case  as  if  the 
mere  fact  that  the  place  where  the  injury  occurred  was  outside  of 
the  limits  of  the  highway,  is  sufficient  to  saye  the  city  from  all  lia- 
bility, eyen  though  the  opening  made  trayel  unsafe.  This  proposi- 
tion cannot  be  sustained.  An  object  or  a  state  of  things  outside 
of  the  line  of  the  street  may  render  trayel  unsafe,  and  make  a  town 
or  city  liable  for  an  injury  occasioned  by  it  Of  course  nearness  to 
or  remoteness  from  the  line  of  the  street  is  a  yery  important  and 
generally  decisiye  consideration  in  determining  whether  the  trayel 
is  rendered  unsafe  by  it,  but  where  it  is  so  near  as  clearly  to  en- 
danger public  trayel  the  fact  that  it  is  outside  of  the  line  of  the 
street  has  no  other  effect  than  this  ;  if  within-  the  line  of  the  street 
the  authorities  of  the  town  or  city  haye  entire  control  oyer  it, 
and  can  remoye  it  if  it  be  an  obstruction,  or  fill  up  the  cayity, 
if  the  defect  be  of  that  character,  while  they  haye  no  power  to  go 
upon  priyate  property  for  the  purpose  of  doing  it.  The  whole 
power,  and  so  the  whole  duty,  of  the  corporation  is  to  protect  the 
public  against  it  by  a  raUing.  This  they  haye  power  to  place, 
not  on  the  property,  of  the  adjoining  owner,  but  only  on  or  within 
the  line  of  the  street.  If  the  adjoining  owner  has  dug  a  deep  hole 
near  the  street  line  he  is  personally  liable  for  any  injury  that  a  pas- 
senger upon  the  sidewalk,  who  uses  ordinary  care,  may  sustain  by 
falling  into  it.  But  the  city  will  also  be  liable,  not  for  the  digging 
of  the  hole,  nor  for  leaying  it  unfilled,  but  for  not  doing  what  it 
had  perfect  p6wer  to  do,  erecting  a  barricade  of  some  sort  to  pre- 
yent  passengers  from  getting  into  it. 

About  this  general  principle  there,  can  be  no  serious  question. 
It  is  well  stated  by  Hoar,  J.,  in  Alger  y.  Oiiy  of  LaweUf  3  Allen^ 
405:  ''  The  place  where  the  plaintiff  fell  was  indeed  outside  of  the 
line  of  the  street ;  but  the  defect  in  the  street  which  occasioned 
the  injury  was  the  want  of  a  railing,  if  one  was  necessary  at  that 
place  to  make  the  street  safe  and  conyenient  for  trayellers  in  the 
use  of  ordinary  care.  *  *  *  The  true  test  is  not  whether  the 
dangerous  place  is  outside  of  the  way,  or  whether  some  small  strip 
of  ground  not  included  in  the  way  must  be  trayersed  in  reaching 
the  danger ;  but  whether  there  is  such  a  risk  of  a  trayeller,  using 
ordinary  care  in  passing  along  the  street,  being  thrown  or  falling 
into  the  dangerous  place,  that  a  railing  is  requisite  to  make  the 


way  itself  safe  and  conrenient  "  N'ameroiu  aathorilieB  mi^t  be 
cited  to  the  same  effect 

The  whole  qneBtion  in  the  present  case  is  theraf  ore,  whether  it  was 
the  duty  of  the  city  to  have  placed  a  railing  or  barrier  of  some  kind 
against  these  basement;  steps,  so  as  to  make  sure  that  no  passenger 
on  the  sidewalk  could  stray  from  the  public  way  and  fall  down  them. 

And  here  it  is  to  be  obaerred  that  the  city  had  no  power  to  erect 
a  railing  that  should  simply  fence  in,  in  front  and  on  the  sides, 
this  basement  stairway.  It  would  have  had  to  go  upon  private 
ground  to  do  this,  and  that  it  had  no  right  to  do.  It  could  only 
erect  a  railing  along  the  outer  line  of  the  sidewalk  in  front  of  the 
stairway.  But  such  a  railing  would  not  have  protected  passengem 
from  getting  behind  it  anless  it  was  carried  along  the  whole  front. 
It  is  found  that  a  fence  ran  along  the  street  line  frum  the  east,  but 
only  as  far  as  the  east  comer  of  the  hotel.  As  the  plaintiff  came 
along  the  walk  from  the  east  she  most  have  been  vithin  the  street 
line  until  she  reached  the  comer  of  the  building.  Habensteiu's 
store  was  the  second  from  the  east  comer,  and  the  basement  steps 
were  immediately  east  of  the  door  of  his  store.  The  plaintiff  most 
have  made  therefore  a  very  sudden  deflection  from  the  line  of  the 
sidewalk  to  bring  herself  in  that  short  space,  probably  not  over 
twenty  or  at  most  twenty-five  feet,  in  close  proximity  to  the  build- 
ing. It  is  found  that  the  drug  store  at  the  east  corner  of  the 
building  had  lights  in  the  windows,  so  that  she  must  have  been 
aware  of  the  deflection  of  her  course.  And  her  condnot  in  the 
matter  is  expluned  by  the  finding  that  she  turned  in  toward  the 
bnilding  "  to  avoid  somewhat  the  violence  of  the  wind."  It  is  plain 
that  turning  in  at  such  an  angle,  as  she  left  the  part  of  the  side- 
walk that  was  fenced,  would  have  brought  her  inside  of  any  mere 
front  railing  that  the  city  could  have  erected  along  the  line  of  the 
walk  on  its  own  ground.  A  passenger  thus  taming  in  could  be 
protected  from  falling  into  the  basement  gangway  only  by  side  rul- 
ings, which  the  city  had  no  right  to  place  there,  or  by  a  continuous 
front  ruling  that  would  have  cut  off  all  access  to  the  hotel  door 
and  the  doors  of  the  stores,  except  through  gates  to  be  opened  and 
shut  as  people  passed  in  and  out.  Such  an  embarrassment  ■■  this 
to  free  ingress  and  egress  would  not  be  tolerated  in  a  city  in  front 
of  a  hotel  and  stores. 

And  this  brings  us  to  what  we  thmk  la  the  real  qaeation  in  the 
case.     Ts  a  city  bound  to  maintain  a  railing  in  front  of  the  nn- 
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merous  basements  and  basement  steps  that  line  its  business  streets  ? 
8ach  basements  are  used  in  every  populous  city  for  business  pur- 
poses of  almost  every  kind.  In  a  large  city  like  New  York  the  first 
story  of  almost  every  business  block  is  reached  by  steps  that  extend 
to  the  line  of  the  street,  while  on  each  side  of  them  are  steps  lead,- 
ing  down  to  offices  in  the  basement.  These  offices  are  of  great 
value  and  rent  for  large  sums,  and  it  is  essential  to  their  convenient 
and  profitable  use  that  they  be  as  open  as  possible  to  the  entry  of 
the  public.  Indeed  a  railing  in  front  of  them,  with  the  necessity 
of  opening  and  shutting  a  gate  as  people  passed  in  and  out,  would 
greatly  impair  their  value  for  all  the  purposes  that  give  them  value. 
The  same  state  of  things  exists,  though  in  less  degree,  in  a  smaller 
city  like  Hartford.  Along  its  princi])al  streets  such  basement 
shops  may  be  counted  by  scores.  In  many  ot  them  there  is  not 
merely  the  necessary  depression  for  steps,  but  the  excavation  ex- 
tends along  the  whole  front,  giving  room  for  larger  windows  and 
wider  entrance.  Every  such  depression  by  the  side  of  the  walk, 
though  outside  of  the  limits  of  the  street,  renders  travel  along  the 
sidewalk  dangerous ;  for  even  if  the  descent  be  one  of  but  two  or 
three  steps,  it  would  be  enough  to  cause  a  dangerous  fall  to  one 
who  should  inadvertently  step  off.  Indeed  as  a  person  by  such  a 
fall  would  be  thrown  against  the  brick  or  granite  sides  of  the  building, 
4iuch  a  place  would  be  much  more  dangerous  than  a  pit-fall  as  deep 
in  a  place*  in  the  country,  where  one  would  fall  only  upon  the  soil. 
It  is  true  that  the  more  populous  the  city,  and  hence  the  more 
thronged  the  street,  the  greater  is  the  number  of  persons  exposed 
to  the  danger ;  but  as  the  city  becomes  more  populous  and  the 
streets  more  thronged,  the  higher  become  rents,  and  the  greater 
necessity  for,  and  value  of,  such  basement  offices  and  places  of  busi- 
ness. It  may  indeed  be  set  down  as  one  of  the  necessities  of  city  life 
that  basements  along  its  business,  and  therefore  its  most  thronged 
streets,  should  be  thus  used,  and  that  they  should  be  not  only 
open  but  inviting  to  the  public.  Now  what  is  the  duty  of  the  city 
with  regard  to  them  ?  There  is  no  practicable  way  of  perfectly  pro- 
tecting the  public  but  by  a  railing  in  front  of  them.  Can  it  be  re- 
garded as  the  duty  of  a  city  to  maintain  such  a  railing  ?  Are  we 
to  apply  to  the  case  without  qualification  the  same  rule  that  would 
be  applied  to  a  pit  hole,  like  the  cellar  of  a  burned  building,  ad- 
joining a  sidewalk,  where  a  railing  would  cause  no  inconvenience 
to  the  owner  of  the  property  ? 
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It  is  a  weU-setUed  rule  that  the  law  varieB  with  the  Ysijing 
Teasons  on  which  it  is  fonnded.  This  is  expressed  by  the  maxim, 
*^c68sanie  raiione,  cessat  ipsa  lex."  This  means  that  no  law  can 
suiriye  the  reasons  on  which  it  is  founded.  It  needs  no  statute  to 
change  it ;  it  abrogates  itself.  If  the  reasons  on  which  a  law  rests 
are  overborne  by  opposing  reasons,  which,  in  the  progress  of  society, 
gain  a  controlling  force,  the  old  law,  though  still  good  as  an  abstract 
principle,  and  good  in  its  application  to  some  circumstances,  must 
oease  to  apply  as  a  controlling  principle  to  the  new  circumstances. 

There  are  certain  special  duties  with  regard  to  highways  resting 
on  cities  by  reason  of  their  character  as  such.  One  is  that  of  hav- 
ing a  more  perfect  road-bed  for  the  greater  amount  of  travel. 
Another  that  of  making  sidewalks  of  ample  width  and  generally 
flagged.  Still  another  that  of  removing  snow  and  ice  from  the  streets 
and  walks.  Thus  in  LandoU  v.  Oity  ofNorwieky  37  Conn.  618,  Set- 
xouR,  J. ,  says :  '  ^  The  peril  [from  snow  and  ice]  is  not  such  as  to  war- 
i:ant  the  great  expense,  in  a  sparsely  inhabited  village,  of  attempt- 
ing a  preventive  or  remedy ;  but  in  cities  the  aggregate  of  peril  by 
reason  of  the  number  exposed  to  it  becomes  considerable,  and  the 
means  of  meeting  the  needful  expense  are  ample ;  and  hence  in 
cities  the  public  as  such  properly  undertake  the  duty  of  doing  the 
best  they  can  to  provide  against  the  dangers  to  travel  which  winter 
in  this  climate  necessarily  brings  with  it."  Now  if  by  reason  of 
the  special  advantages  and  special  necessities  of  cities,*  they  ar» 
by  law  burdened  with  special  duties  of  this  sort,  from  which  country 
towns  and  village,  by  reason  solely  of  their  character  as  such,  ard- 
exempt,  surely  the  rule  should  work  favorably  for  cities  in  those  par- 
ticulars in  which  the  necessities  of  business  impose  upon  them  limita- 
tions which  do  not  exist  in  country  towns.  People  collect  in  cities  in 
large  part  for  purposes  of  traffic,  and  to  these  purposes  the  central  and 
most  crowded  streets  of  a  city  are  almost  wholly  devoted.  Must  not 
the  necessities  of  this  business  furnish  the  law  that  shall  determine* 
the  action  of  the  city  in  the  matter  of  barring  out  the  public,  for  the 
sake  of  the  safety  of  travellers,  from  those  places  below  the  level  of  the 
sidewalk  that  the  business  of  the  city  absolutely  requires  should  be 
kept  easily  accessible  ?  There  are  special  dangers  all  along  a  city 
street,  for  an  unwary  foot  passenger,  that  do  not  exist  in  country 
towns.  The  projecting  steps  against  which  a  pedestrian  can  so 
easily  stumble  in  the  night  and  be  hurt,  the  hitching  posts,  postft 
for  awnings,  the  very  curb  stone  over  which  he  could  so  easily  tripy 


yrith  the  lower  lerel  f>f  the  gutter  into  which  he  could  bo  easily  he 
carried  hy  a  mistep,  the  ocoaBional  Decessary  descent  of  a  steep 
place  by  steps,  the  projecting  buttresses  of  buildings  against  which 
he  might  run — ^all  needing  but  a  slight  deflection  from  the  cen- 
tral part  of  the  walk,  which  one  would  be  very  likely  to  make  in  a 
dark  and  stormy  night — all  thesethings,  presenting  dangers  rarely 
found  in  a  country  Tillage,  and  dangers  to  which  the  larger  popnla' 
tion  makes  the  aggregate  of  exposure  much  greater,  u  city  does  not 
attempt,  and  is  not  expected,  to  provide  against.  They  are  neces* 
sary  features  of  a  city,  and  the  peril  a  necessary  incident  of  city 
life.  The  open  basement  descents  are  as  necessary  to  the  business 
of  the  city  as  the  open  and  nnprotected  wharves  of  a  seaport  are  to 
its  commerce.  Some  streets  in  the  city  of  New  York  lie  close 
along  the  water,  the  wharves  opening  from  tbem,  and  necessarily 
kept  open  for  the  passage  of  drays,  while  their  outer  edge  is  pro- 
tected only  by  a  low  string  piece,  which  while  sufficient  to  prevent 
drays  from  backing  into  the  water,  would  be  no  protection  to  a 
foot  passenger,  hut  would  be  likely  to  cause  him  to  stumble  and 
&1I  into  the  water.  These  unprotected  wharves  are  often  bat  a 
few  feet  from  the  line  of  the  street,  and  the  passenger  could  easily 
stray  npon  them  in  a  dark  night. 

The  principle  we  are  laying  down  is  only  the  old  established  one, 
that  the  city  must  have  been  guilty  of  negligence  in  leaving  a  base- 
ment entrance  unprotected,  before  it  can  be  liable  for  an  injury 
happening  by  reason  of  it. '  If  the  erection  of  a  barrier  in  front  ot 
such  an  entrance  is  what  the  city  has  no  right  to  do,  or  if  having 
the  right,  it  is  what  it  cannot  reasonably  be  expected  to  do,  then 
there  b  no  negligence  in  the  omission  to  do  it.  This  principle 
is  abundantly  sustained  by  the  anthorities.  In  Taylor  v.  Peckham, 
8  B.  I.  349  ;  s.  c,  6  Am.  Sep.  678,  the  court  held  that  a  town  was 
not  liable  for  an  injury  from  the  fall  of  a  sign  which  had  not  been 
becurely  fastened  ilk  its  place  upon  a  building  outside  of  the  limit 
of  the  highway.  BiuDLST,  0.  J.,  in  giving  the  opinion  of  the 
court,  says  (p.  853) :  "  The  liability  forsnch  accidents  would  carry 
with  it  an  equally  extensive  authority.  The  towns  most  neces- 
sarily have  a  oorrraponding  right  to  control  the  uses  of  property 
adjoining  the  highway,  so  as  to  protect  themselves  from  the  liabili- 
ties f<wflnbh  use.  ^'  lu  Hubbard  v.  Oiig  of  Concord,  SH  N.H.  68, 
Sawteb,  J.,  giiing  the  opinion  of  the  oonrt  says(p.  68)  ;  "  We 
think  it  tbust  be  held  to.  be  the  meaning  '6t  the  enactment  which 


subjects  towns  to  liability  foriajuries  resulting  from  obfltractions, 
insufficiencies  or  want  of  repain  in  their  highways,  that  nothing  is 
itn  obstruction  which  the  town  was  not  bound  to  have  removed  at 
the  time  of  the  injuryunder  the  circumstancefl  of  that  particalor 
case ;  nothing  an  insufficiency  which  it  was  not  reasonably  bound 
then  to  have  improved  ;  nothing  a  want  of  repairs,  which  in  the 
same  view  it  was  not  bound  to  have  amended.  *  *  If  there  was 
no  duty,  there  wua  no  negligence.  In  the  very  idea  of  negligence 
is  embraced  a  duty  which  the  party  onght  to  have  performed.  If 
the  town,  under  all  the  circumstances,  was  not  bound  to  remedy 
the  defect  or  remove  the  obstruction,  it  is  chargeable  with-  no 
negligence  or  failure  of  duty. "  In  Jone*  v,  Inhabitantt  of  Walt- 
ham,  4  Cush.  399 ;  50  Am.  Dec  783,  the  defendant  town  was  sued 
for  an  injury  by  falling  into  a  cattle  guard  at  a  place  where  a  rail- 
road crossed  the  highway.  The  town  had  placed  a  railing  before 
itas  far  as  it  was  able  to  do  without  interfering  with  the  passage 
of  the  cars.  Mefcalp,  J.,  giving  the  opinion  of  the  oourt,  says 
(p.  301)  :  "The  only  ground  upon  which  the  town  can  be  held 
liable  to  this  action  is,  that  there  was  a  dangerous  place  on  the 
road  side  which  required  a  fence  or  barrierto  make  the  rood  safe 
for  travellers.  But  when  a  town  has  no  power  to  erect  such  fence 
or  barrier,  it  is  not  answerable  for  the  consequences  which  follow 
from  the  want  of  it."  Clearly  there  can  be  no  difference  in  law 
between  the  case  where  a  city  has  no  power  to  place  a  barrier,  and 
the  case  where  it  woold,  in  view  of  all  the  cirooButaitoea,  be  an- 
reasonable  and  improper  for  it  to  place  one. 

That  the  negligence  of  the  town  must  be  actual,  and  not  merely 
constructive  follows  from  the  rule,  which  is  well  settled,  that  the 
neglect  to  repair  or  render  safe  a  highway  most  be  such  as  woald 
have  made  the  town  liable  to  an  indictment  Thus  it  is  said  in 
Davis  v.  City  of  Banffor,  42  Me.  522,  that  "the  liability  of  a  town 
for  damages  arising  from  a  defective  highway  depends  upon  proof 
of  the  same  facts  that  would  render  it  liable  to  indictment,  and  in 
all  cases  where  it  may  be  held  for  damages  it  may  be  indicted."  In 
Wood  on  Nuisance,  §  3M,  it  ie  said  that "  as  a  rule,  thoee  defects 
only  are  actionable  which  are  indictable  at  common  law  as  nui- 
sances "  ;  and  further  on  in  the  same  section  the  law  on  the  subject 
of  exposares  to  injury  from  objects  outside  of  the  line  of  the  high- 
way is  thus  laid  down  —  (mora  strongly  we  think  than  the  authori- 
ties will  warrant) :     "  For  iojories  resulting  from  any  obstmotioii 
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in  the  highway  itself,  and  over  which  the  proper  authorities  have 
lawful  control,  and  which  they  can  lawfully  remoye,  the  town  or 
city  is  liable.  But  where  the  injury  results  firom  something  out- 
side the  limits  of  the  highway,  upon  land  which  they  have  no 
authority  to  enter  upon,  the  indiridual  making  or  continuing, the 
erection  or  obstruction  alone  is  liable.  It  would  be  highly  inequi- 
table to  hold  the  town  liable  for  injuries  resulting  from  something 
over  which  they  haye  no  control  and  which  they  cannot  remoye, 
any  more  than  any  other  citizen." 

Now  ^n  the  court  below  the  judge,  before  whom  the  case  was 
tried  upon  a  hearing  in  damages,  found  the  fact  that  trayel  along* 
the  sidewalk  in  question  was  endangered  by  the  basement  opening 
in  question,  and  that  the  plaintiff  sustained  the  injury  while  in  the 
use  of  ordinary  care,  and  upon  these  facts  alone  held  the  city  liable 
to  pay  full  damages.  We  think  the  court  was  in  (error  in  this,  and 
that  a  further  fact  was  necessary  to  the  liability  of  the  defendants, 
namely,  that  the  basement  opening  was  one  which  the  city  waa 
bound  to  haye  protected  the  public  against  by  a  railing.  The  law 
will  not  infer  the  liability  from  the  mere  fact  of  the  danger.  The 
law  will  not  hold  the  city  to  the  duty  of  erecting  a  barrier  before 
s:uch  a  place  unless  in  all  the  circumstances  it  was  reasonable  and 
proper  to  erect  one.  And  this  fact  should  appear  in  the  finding. 

There  was  error  in  the  judgment  complained  of. 

JudgmmU  reversed^ 

In  this  opinion  the  other  judges  conouired,  except  Pabdbi^  J.^ 
dissentiiUL 
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burning,  cancelling,  tearing,  or  obliterating  it  by  the  testator,  or  hj 
noma  personi  in  hia  presence,  by  his  direction ;  or  by  a  later  will 
or  codiciL''  The  change  in  the  words  however  did  not  change  ita 
meaning,  so  far  as  it  relates  to  the  question  now  under  considera- 
tion. 

Prior  to  1821,  as  well  as  since,  the  law  was  so  that  a  later  will 
when  it  took  efFeot  by  the  death  of  the  testator  revoked  a  prior  in- 
consistent one.  That  proposition  is  not  questioned.  If  James  v. 
Marvin  is  an  authority  before  the  statute,  a  subsequent  will,  con- 
taining no  revocatory  chiuse,  did  not,  during  the  life-time  of 
the  testator,  revoke  a  prior  wilL  In  respect  to  that  point  we  do 
not  think  the  statute  was  intended  to  make  any  change. 

In  the  case  cited  the  court  in  fact  decided  two  questions  :  Ist, 
that  a  clause  in  a  will  revoking  former  wills  took  effect  immediately ; 
and  3d,  that  if  the  subsequent  will  contained  no  such  clause  it  did 
not  affect  lormer  wills  until  it  became  operative.  The  first  ques- 
tion was  directly  before  the  court,  the  second  was  only  incidentally 
involved. 

Now  the  second  question  is  directly  raised  and  the  first  is  inci- 
dentally involved.  In  the  former  case  the  statute  was  not  in  force, 
now  it  IB.  The  statute  comes  before  us  now  for  the  first  time  for  a 
construction.  And  it  must  be  remembered  that  the  statute  changes 
the  aspect  of  the  first  question.  It  is  not  now  what  it  was  when 
James  v.  Marvin  was  decided.  Then  any  written  declaration  to 
that  effect  revoked  a  will  irrespective  of  any  statute  and  without 
regard  to  the  death  of  the  testator.  Now  the  statute  requires  that 
the  writing,  in  order  to  have  that  effect,  must  itself  be  a  will  or 
codicil,  and  executed  with  all  the  formalities  required  for  such 
instrumeiits.  Under  the  statute  it  may  be  claimed,  and  the  claim 
sustained  by  very  respectable  authorities,  and  supported  by  reason^ 
ing  of  considerable  force,  that  the  will,  even  though  it  contain  a 
clause  expressly  revoking  former  wills,  must  take  effect  as  a  will 
before  the  revoking  clause  will  be  operative.  Thus  it  will  be  seen 
that  this  precise  question  as  it  now  presents  itself  was  not  decided 
in  James  v.  Marvin,  and  has  never  been  decided  bv  this  court.  We 
do  not  propose  to  decide  it  now,  but  as  it  is  very  difficult  to  con- 
sider fully  and  satisfactorily  the  real  question  in  this  case  without 
discussing  to  some  extent  the  other  question,  we  will  briefiy  refer 
to  the  state  of  the  law  on  that  question. 

The  law  as  laid  down  by  Hosmbr,,  C.  J.,  relating  to  the  effect  ot 
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a  revoking  claiue  in  the  subsequent  will,  ia  queetioned  by  an  emi- 
nent  writer  on  the  law  of  wilk.  1  Bedf.  on  Wills,  328.  After 
referring  to  the  Connecticut  case  he  says  :  ^  This  doctrine  has  an 
air  of  plausibilityy  from  the  fact  that  an  instrument  of  reyocation 
alone  would  unquestionably  have  this  effect  But  that  would  show 
a  present  purpose  of  becoming  intestate,  carried  into  efFect  as  far 
as  practicable  before  death.  But  the  making  of  a  will,  with  a 
revocatory  clause,  is  made  dependent,  in  some  sense^  upon  the  sub- 
sequent will  going  into  operation.  And  there  is  ordinarily  no  pur- 
pose of  having  the  revocatory  clause  operate  except  upon  that 
condition.  The  whole  instrument  is  therefore  ambulatory,  and 
when  destroyed,  it  all  ceases  to  have  any  operation,"  and  such 
seems  to  be  the  doctrine  of  Laugkton  v.  Atkitu,  1  Pick.  535 ; 
Itmd  V.  Borland,  14  Mass.  208 ;  Simhery  v.  Jtfosofi,  Comyns,  451 ; 
Hyde  v.  Hyde,  3  Chan.  Bep.  155,  and  Onume  v.  T)frer,  2  Vem. 
742. 

On  the  other  hand  James  v.  Marvin,  we  are  inclined  to  think, 
has  been  regarded  as  law  by  the  profession  under  the  statute  for 
more  than  sixty  years.  And  there  are  many  other  cases  which 
seem  to  assume  that  such  is  the  law  without  directly  deciding  the 
point. 

The  weight  of  authority  seems  to  be  in  harmony  with  the  views 
expressed  by  Mr.  Bedfield.  We  refer  to  it  not  for  the  purpose  of 
deciding  the  point,  but  for  the  purpose  of  applying  the  reasoning 
and  the  authorities  cited  to  the  point  we  are  now  considering ;  and 
we  think  they  apply  with  much  greater  force  to  a  will  not  contain- 
ing the  revocatory  clause.  We  are  decidedly  of  the  opinion  that 
if  we  hold  that  the  execution  of  the  second  will  operated  to  revoke 
the  first,  we  shall  go  counter  to  the  prevailing  current  of  author- 
ity, and  produce  a  greater  discordance  between  our  own  law  and 
the  laws  of  other  jurisdictions  than  now  exists ;  a  result  certainly 
which  it  is  desirable  to  avoid. 

We  also  think  that  to  be  the  most  reasonable  view.  The  testa- 
trix by  executing  the  second  will  evinced  no  intention  to  become 
intestate,  but  rather  a  contrary  intention.  By  destroying  the  last 
will  and  carefully  preserving  the  first  she  affords  satisfactory  evi- 
dence that  she  intended  until  the  very  last  to  die  testate,  and  that 
that  should  be  her  will.  In  the  absence  of  an  express  provision  to 
that  effect  we  cannot  presume  that  the  l^slature  intended  that 
the  mere  execution  of  a  will  should  in  all  cases  revoke  a  prior  will. 
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Such  a  constractioii  would  in  many  cases  defeat  the  manifest  in- 
tention of  the  testator.  The  statute  requires  a  '^  later  will  or  codi- 
cil."   We  think  that  means  an  operative  will  or  codicil. 

In  Jame$  v.  Marvin^  Hosmer,  G.  J.,  says :  **  The  revocation 
afiFected  by  a  will  merely  is  not  instantaneous,  but  ambulatory  until 
the  death  of  the  testator ;  for  although  by  making  a  second  will  the 
testator  intends  to  revoke  the  former,  yet  he  may  change  his  inten- 
tion at  any  time  before  his  death."  This  doctrine  is  consistent  with 
the  statute ;  and  although  the  case  did  not  call  for  it,  yet  it  has 
been  understood  to  be  the  law  of  this  State  for  more  than  sixty 
years.  We  see  no  reason  for  changing  it,  even  if  the  law  in  some 
jurisdictions  is  different 

We  should  say  however  that  we  have  carefully  examined  the  cases 
cited  by  the  counsel  for^e  appelleeis,  and  find  that  many  of  them 
are  cases  in  which  the  later  wills  became  operative  as  wills  ;  and  of 
course  the  language  of  the  courts  must  be  interpreted  with  reference 
to  that  circumstance,  and  cannot  properly  be  applied  to  a  case  like 
this. 

The  jiidgment  of  the  Superior  Court  was  erroneous  aiid  is  re- 
versed. 

JuigmmU  re90rs0tL 

In  this  opinion  the  other  judges  concurred. 
Vol.  ILVII  — 87 
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MatUr  and  tM^arU  —  negligent  — psUnt  danger  —  eouipUng  emn. 

As  emplo/ee  of  a  ndlwaj  company  was  killed,  whllo  coupling  can  loaded  with 
iron,  by  being  caught  between  the  projecting  ends  of  the  iron.  The  iron  was 
loaded  in  the  ordinary  way,  and  the  deceased  knew  and  had  been  warned 
of  the  danger,  and  had  been  specially  warned,  on  the  day  of  his  death  to 
stoop  when  coupling  cars.  Held,  that  it  was  error  to  submit  the  queetion  of 
extraordinary  risk  to  the  jury,  and  that  there  could  be  no  recovery.* 

ACTION  for  death  by  negligence.     The  opinion  states  the  case. 
The  plaintiflf  had  judgment  below. 

Hay  and  Mc  Veagh  and  Cochran,  for  plaintiff  in  error. 

H,  L,  Fishery  for  defendant  in  error. 

Gbebn^  J.  The  chief  difficulty  we  encounter  in  this  case  is  in 
discoTering  any  evidence  of  negligence  on  the  part  of  the  defendant, 
such  as  would  subject  it  to  liability  for  the  injury  in  question. 
The  deceased,  John  Hnsson,  was  an  employee  of  the  defendant, 
whose  duty  it  was,  amongst  other  things,  to  couple  cars,  at  the 
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time  and  place  of  the  accident.     While  in  the  performance  of  this . 
diity,  his  head  was  caught  between  the  projecting  ends  of  certain 
bridge  irpns^  loaded  upon  the  cars  he  was  coupling,  in  consequence . 
of  which  he  was  killed.     It  is  not  claimed  that  there^  was  any  der . 
feet  in  the  road  bed,  or  in  the  cars,  or  in  the  coupling,  apparatus; 
The  injury  was  not  the  result  of  any  defect  in  any  of  the  appliance.^ 
furnished  by  the  defendant.     On  the  contrary,  it  was  the  result. of 
tl^e  manner  in  which  the  act  of  coupling  was  performed.  The  same ' 
cars,  with  the  same  loading  upon  them,  were  immediately  after  the  ' 
acci^jat,  successfully  coupled  by  another  person,  in  perfect  safety. 
The  only  difference  in  the  two  acts  of  coupling  was  in  the  manner 
in  which  they  were  respectiyely  done.    Husson's  head  was  raised 
high  enough  to  be  caught  by  material  loaded  on  top  of  the  cars, 
and  Oaul,  who  made  the  secpnd  coupling,  kept  his  head  below  the 
material  and  was  not  caught.    fHusson's  head  was  above  the  level 
of  the  floor  of  the  car,  or  it  would  not  have  been  caught.    The.  act 
of  coupling  was  necessarily  to  be  performed  below  the  bottom  of , the 
carSf  as  the  apparatus  by  which  it  was  to  be  done  was  there  located- 
It  was  testified  by  a  number  of  witnesses,  and  contradicted  by  none, 
that  in  order  to  make  the  coupling  properly  .and  with,  safety,  the 
head  of  the  coupler  must  be  below  the^  car«    Common  pnideuoe 
would  seem  to  indicate  the  necessity  of  such  a  precaution,  and  the 

mere  fact  and  character  ol  the  accident  would  appear  to  demon- 
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fltratethat  it  was  due  to  a  want  of  ordinary  care  by  the  deceased. . 
But  however  that  may  be,  we  are  unable  to  discover  anywhere  in. 
the  testimony^  the  slightest  evidence  of  negligence  on  the  part  :0f . 
the  defendant.    The  case  was  left  to  the  jury,  by  the  learned  judge . 
of  the  court  below,  on  the  question  of  extraordinary  risk  to  the  de- . 
ceased  on  the  part,  of  the  defendant,  and  ordinary  care  by  the  de- 
ceased.    Thus  in  the  charge  the  court  said  :     ^'  If  you  believe  that 
the  deceased  was,  under  j^h^  circumstances  of  this  case,  subjected 
to  such  eztraordiniiry  risk  which  the  company  could  have  avoided,  . 
the  company  is  liable.»    But  if  you  believe  it  w^  an  ordinary  risk^ 
and  that  the  deceased,  did  not  take  ordinary  care,  in  otliar  words, 
was  careless,  in  the  performance  of  the  net  which  resulted  in  his  . 
death,  the  company  is  not  liable.''    We  cannot, agree  that  the  risk 
to  whicli  an  employer  subjects  his  employee  suffices  to  impose  lia- 
bility upon  the  foicmer,  as  being  extraordinary  in  character,  merely 
because  the  injury  in  a  particular  case  might  possibly  have  been  pre- 
vented bv  some  different  device.    Almost;  all  accidents  could  be 


avoided  if  the  especial  manner  of  theiroccarrenoecoaldbe  foreseen. 
\or  can  we  assent  to  the  idea  that  it  requires  a  combinatioii  of  or- 
dinary risk  on  the  part  of  the  employer  and  want  of  ordinary  care 
on  the  part  of  the  employee  to  relieve  the  employer  from  liability. 
If  the  risk  is  an  ordinary  one  the  employer  is  not  liable  oven  if  the 
employee  did  use  ordinary  care.  In  all  such  cases  the  risk  of  in- 
jury ie  one  of  the  hazards  which  the  employee  assumes  when  he  en- 
gages in  the  service  to  which  it  la  incident.  This  has  always  been 
the  law. 

There  can  be  no  doubt  that  the  coupling  of  railway  cars  is  a  haa- 
ardoug  business,  and  requires  the  exercise  of  a  commensurate  degree 
of  care  on  the  part  of  those  who  engage  in  it.  But  it  by  no  means 
follows  that  because  of  an  accident  to  such  an  employee  while  per- 
forming his  duty,  the  employer  is  liable  simply  for  the  reason  that 
the  particular  accident  might  have  been  prevented  by  some  special 
device  or  precaution  not  in  common  use. 

So  far  as  this  branch  of  the  case  is  concerned,  and  without  ref- ' 
erence  to  the  question  of  ordinary  care  by  the  deceased,  the  case ' 
resolves  itself  into  the  inquiry  whether  the  risk  which  occasioned 
the  injury  was  of  an  extraordinary  and  unusual  character ;  in ' 
other  words,  a  risk  not  ordinarily  incident  to  the  employment  in' 
which  the  deceased  was  engaged. 

This  is  a  question  of  fact,  to  be  iUnatroted  by  testimony.  Had ' 
there  been  testimony  En  the  case  tending  to  establish  the  propoai- ' 
tion  that  the  risk  was  of  such  »  character,  the  submission  of  it, 
and  of  the  question,  to  the  jury,  could  not  have  been  complained 
of.  Wo  have  read  the  whole  of  the  testimony  with  great  care  and 
are  constrained  to  say  that  we  cannot  find  any  evidence,  which 
proves,  or  tends  to  prove,  that  the  risk  in  question  was  of  an 
unusual  or  oitraordinary  character.  But  one  of  the  plaintiff's 
witnesses  was  interrogated  upon  this  subject,  Wm.  Henuingen, 
and  ho  testified  that  it  was  a  matter  of  frequeut  occurrence  to  have 
cars  loaded  with  material  projecting  beyond  the  bumpers,  on  the 
defendant's  road,  and  at  the  yard  where  the  accident  happened.  He  - 
also  said  that  the  cars  thus  loaded  were  coupled  with  safety,  and 
that  he  never  knew  of  an  accident  in  coupling  or  uncoupling  cars 
loaded  in  this  manner  except  in  this  case.  Another  of  the  plaint- 
iff's witnesses,  Jas.  McCleary,  testifies  that  he  was  the  engineer 
on  the  train  when  the  accident  occurred,  that  he  backed  up  the 
cars  very  gently  and  cautiously  to  have  the  coupling  made,  and 


thut  in  a  tew  minutes  after  the  accident  the  can  were  aacoesefaUy 
and  safely  coupled  by  Samuel  Oaul.  Being  lubeeqaently  called  by 
the  defendant  he  testified  that  cars  loaded  as  these  were  could  be 
coupled  in  safety  by  a  person  using  ordinary  care,  that  it  was  a 
common  and  nsual  thing  for  the  defendant  to  receirt  and  handle 
ears  loaded  with  materials  extending  beyond  the  ends  of  the  cars, 
and  that  he  hod  frequently  seen  them  coupled  in  safety. 

\o  other  witness  for  the  plaintiffs  was  examined,  or  delivered 
any  testimony  in  relation  to  this  subject,  although  it  was  certainly 
a  part  of  the  duty  of  the  plaintiffs  to  affirmatively  establish  that 
the  loading  of  cars  in  the  manner  complained  of  was  an  unusual 
occurrence,  which  created  an  extraordinary  risk. 

On  the  part  of  the  defendant  numerous  witnesses  were  examined 
who  testified  that  it  was  a  matter  of  constant  occurrence  to  hare 
cars  loaded  as  they  were,  and  that  they  could  be  coupled  with  en- 
tire safety  by  a  person  exorcising  ordinary  care  and  pnidence.  All 
of  these  witnesses  were  men  engaged  on  railroads,  many  of  them 
in  the  practice  of  coupling  cars  for  u  number  of  years,  and  they 
were  uniform  in  that  testimony  that  the  loading  of  cars  with  mate- 
rial projeoting  beyond  the  ends  of  the  cars  was  acommon  and  usual 
practice,  and  that  the  coupling  of  such  cars  could  be  and  was  con- 
stantly done  with  safety  with  the  exercise  of  ordinary  care.  Six- 
teen witnesses  for  the  defendant  and  one  for  the  plaintiffs  con- 
curred in  this  testimony,  and  not  one  on  either  side  testified  to  the 
contrary.  In  this  condition  of  the  record,  we  are  of  opinion  that 
it  was  error  to  snbmit  to  the  jury  the  question  of  negligence  on  the 
part  of  the  defendant. 

There  was  no  evidence  that  the  method  of  loading  the  cars  in 
question  was  an  unusual  occurrence,  and  no  proof  that  the  risk  re- 
sulting therefrom  was  an  extraordinary  risk.  It  is  manifestly  ap- 
parent, from  the  entire  body  of  the  testimony,  that  the  risk  under 
consideration  was  one  of  the  ordinary  risks  of  the  business  in  which 
the  deceased  was  engaged,  and  hence,  there  was  no  liability  for  an 
injury  resulting  from  it. 

Id  Patlanon  v.  PUtabwg  <£  OonnelhvilU  R.  Co.,  76  Penn.  St. 
393;  s.  c,  13  Am.  Rep.  41:2,  we  said,  "It  is  true  the  master 
IS  not  responsible  for  accidents  occurring  to  his  servant  from  the 
ordinary  risks  and  dangers  which  are  incident  to  the  business  in 
which  he  is  engaged  ;  for  in  such  case  the  contract  is  presumed  to 
bo  made  with  reference  to  such  risks."     The  same  doctrine  was  re- 
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respects^  the  deceased  must  also  haye  been  guilty  of  negliget 
at  least  as  high  a  degree  as  the  defendant,  and  therefore  in  < 
case,  that  \b,  whether  (in  any  of  these  respects)  there  was  an; 
ligence  or  not,  the  plaintiff  cannot  recover.     ♦    *    ♦    Cars  i 
condition  these  were  could  only  be  coupled  in  safety  proYide< 
peraon  coupling  them  knew  their  condition  and  exercised  p 
care  and  skilL     These  very  cars  while  in  the  same  condition 
only  two  or  three  hours  after  the  accident  occurred,  were  coi 
together  in  safety  by  the  defendant's  other  brakeman  and 
switchman,  0.  C.  Nichols.    *    *    *    The  defendant  had  a 
to  believe  that  the  deceased  would  use  his  eyes  and  his  best  j 
ment,  that  he  would  exercise  all  proper  care  and  caution  and  i 
and  that  he  would  couple  the  cars  in  safety."    There  is  much : 
in  these  observations,  and  they  seem  to  be  quite  applicable  tc 
case  we  are  considering.     Husson  had  been  in  the  employ  of 
defendant  between  one  and  two  years ;  he  was  in  the  habit  of  c 
ling  cars,  and  it  was  part  of  his  duty  to  do  so  ;  the  accident 
curred  in  broad  daylight ;  one  of  the  cars  was  standing  still, 
the  other  was  moved  very  slowly  up  to  it —  Husson  walked  by 
side  of  the  one  in  motion  and  could  see  the  condition  of  the  1 
ing.     If  it  was  manifestly  unsafe  to  attempt  to  couple  the  car 
that  condition  he  should  not  have  done  so.     That  it  could  ap 
ently  and  really  be  done  in  safety  was  conclusively  proved  b} 
being  so  done  a  few  moments  later.    It  is  beyond  question  that 
accident  only  happened  because  the  deceased  failed  to  keep  his  h 
at  least  as  low  as  the  floor  of  the  car.     This  was  an  omission  wl 
was  the  fault  of  the  deceased  exclusively,  and  in  such  circumstai 
it  is  difficult  to  understand  how  the  defendant  can  be  held  respons 
without  uprooting  the  most  familiar  principles  of  the  law.     Sam 
3aul,  the  conductor  of  the  train  on  which  the  deceased  was 
gaged,  testified  that  he  had  frequently  instructed  Husson  to  cou 
from  underneath  the  car  whenever  any  loading  projected  bey( 
the  end  of  the  car,  and  it  was  also  testified  by  several  witne£ 
that  in  no  circumstances  should  a  coupling  be  made  in  an  erect 
sition.     Madsen,  another  conductor  of  a  work  train,  testified  ti 
he  also  had  instructed  Husson  that  he  should  always  stoop  bel 
the  bottom  of  the  car  in  making  the  coupling  ;  and  both  he  a 
Henninger,  a  plaintiff^s  witness,  testified  that  Madsen,  just  bef( 
the  accident,  notified  all  the  men,  including  Husson,  that  the  ci 
weso  loaded  over  ih^  en^,  and  that  they  must  be  careful  in  wa] 
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ing  over  them.  None  of  the  foregoing  testimony  was  contradicted, 
and  although  we  have  not  rested  the  decision  of  the  case  upon  it, 
we  know  of  no  reason  why  it  should  not  have  exercised  a  oontroU- 
ing  influence  both  with  the  court  and  jury.  Upon  the  whole  case, 
we  think  the  defendant's  ninth  point  should  have  been  affirmed, 
and  the  jury  directed  to  render  a  verdict  for  the  defendant. 

JudgfMmt  rw$rud* 


DUITHAM  y.  KiRKPATRICK. 

(101  Ften.  St.  as.) 
Dud  —  T€90r9aH(m  —  **  mineraU.** 

A  naervalion  of  "  all  minerals  **  in  a  deed  does  not  inelade  petioleiim  oil.  (8$$ 

note,  p.  6Qa) 

TRESPASS.  The  opinion  shows  the  point     The  plaintiff  had 
judgment  below. 

Wtn.  M.  Lindsejff  R.  Brown,  Johnmm  and  Parmhe^  for  plaintiff 
in  error. 

I     Jfoyes  and  W9imar€,  for  defendant  in  error.. 

OoBDON,  J.  The  reservation  in  the  agreement  of  December  5, 
1870,  between  Wood  &  Go.,  and  Kirkpatrick,  is  of  ''all  timber  suit- 
able for  sawing,  also  all  minerals."  The  defendants  who  claim 
under  a  lease  from  the  vendors,  in  the  agreement  above  stated,  con- 
tend that  it  is  their  right,  under  the  reservation,  to  enter  upon, 
and  take  from,  the  premises  in  said  agreement  described,  all  the 
petroleum,  or  mineral  oil,  that  may  be  found  therein.  This  con- 
tention can  be  sustained  only  under  the  hypothesis  that  the  word 
''  minerals  "  in  the  reservation  includes  petroleum.  The  court  be- 
low  refused  to.  sustain  the  interpretation  put  upon  the  agreement 
by  the  defendants,  and  entered  judgment,  on  the  case  stated,  for 
the  plaintiff.  In  this  we  think  it  was  right.  The  whole  argument 
used  for  the  purpose  of  convincing  us  that  this  decision  is  not  cor- 
rect is  based  on  the  allegation  that  petroleum  is  a  mineral.  It  is 
true  that  petroleum  is  a  mineral ;  no  discussion  is  needed  to  prove 
this  fact.     But  salt  and  other  waters,  impregnated  or  combined 
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with  mineral  subBtanceB,  are  minerulB  ;  bo  are  rocks,  clays  and  sand  , 
any  thing  dag  from  mines  or  quarries  ;  in  fine,  all  inorganic  sub- 
stances are  classed  under  the  general  name  of  minerals  :  Bouv.  L. 
Die. ;  Wor.  Die. ;  Dana's  Geology  ;  Grey's  Botany.  But  if  the  reser- 
Tation  embraces  all  these  things,  it  is  as  extensiye  as  the  grant,  and 
therefore  yoid.  If  then  any  thing  at  all  is  to  be  retained  for  the 
Tender,  we  must,  by  some  means,  limit  the  meaning  of  the  word 
**  minerals. ''  But  the  rule  by  which  this  may  be  done  is  well-stated 
by  Chief  Justice  Gibsok  in  the  case  of  Schuylkill  Ndvtgaiion  Co.^ 
y.  Moore,  2  Whart.  477,  as  follows  :  ''  The  best  construction  is  that 
which  is  made  by  yiewing  the  subject  of  the  contract  as  the  mass  of 
mankind  would  yiew  it ;  for/'  continues  the  learned  chief  justice, 
''it  may  be  safely  assumed  that  such  was  the  aspect  in  which  the 
parties  themselves  viewed  it."  So  Mr.  Justice  Kennedy,  adopt- 
ing this  same  rule,  in  the  case  of  Oib$oa  v.  Tyson,  5  Watts,  34, 
when  construing  an  exception  in  a  deed  ''of  all  mineral  or  mag- 
nesia of  any  kind,"  says,  that  by  the  bulk  of  mankind  nothing  is 
considered  as  a  mineral  except  such  things  as  be  of  a  metallic  nature, 
such  as  gold,  silver,  copper,  lead,  etc.,  and  that  in  looking  at  the 
deed  before  him,  under  the  general  understanding,  he  would  have 
hesitated  about  classing  chromate  of  iron  as  a  mineral,  except  that 
from  the  parol  testimony  it  appeared  the  parties  themselves  re- 
garded it  as  a  metallic  ore  of  some  kind.  But  if  a  doubt  was  raised 
as  to  the  popular  classification  of  the  chromate  of  iron,  a  well- 
known  mineral,  what  shall  we  say  of  oil,  which  is  regarded,  even 
by  science  and  law,  as  a  mineral  only  because  of  its  inorganic  char- 
acter, or  as  in  StoughtoiCs  Appeal,  88  Penn.  St.  198,  because 
of  its  forming  part  of  the  freehold  from  which  it  is  taken?  Cer- 
tainly, in  popular  estimation  petroleum  is  not  regarded  as  a  mineral 
substance  any  more  than  is  animal  or  vegetable  oil,  and  it  can  in- 
deed only  be  so  classified  in  the  most  general  or  scientific  sense. 
How  then  did  the  parties  to  the  contract  under  consideration, 
think  and  write?  As  scientists,  or  as  business  men,  using  the 
language  and  governed  by  the  ideas  of  every-day  life? 

As  we  have  before  observed,  if  this  reservation  is  to  have  a  strictly 
scientific  construction  it  is  as  extensive  as  the  grant,  hence  works 
its  own  destruction ;  on  the  other  hand,  if  we  adopt  the  popular 
understanding  we  cannot  regard  petroleum  as  a  mineral.  More- 
over, we  may  be  very  sure  that  when  Wood  &  Co.  made  their  con- 
tract with  Kirkpatrick,  they  did  not  intend  to  reserve  the  mineral 
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Leas  v.  Walls. 

(101PiBnn.8t.97.) 
Ifegatidbie  im^rument — aUeratUm  —  negligenee. 

The  defendant  signed  a  promissory  note  for  eight  dollars,  lesTing  a  very 
small  space  after  the  figure  '*  8."  and  the  word  **  eight."    The  payee  added 
a  cipher  to  the  figure  8  and  a   **y"  to  the  word  "eight/*  and  trans- 
ferred the  note  to  a  l)ona  fids  purchaser.     HM,  that  whether  the  maker 
•was  negligent  was  a  question  of  fact. 

ACTION  on  a  promissory  note.      The  opinion  states  the  case. 
The  defenduit  had  judgment  below. 

E.  8.  Doijfy  Jr.,  and  Atkinson  &  Jcuxbs,  for  plaintifEs  in  errors 
Alfred  J.  Patterson  and  Ezra  D.  Parker^  for  defendant  in  error. 

Obbek,  J.  The  court  below  left  to  the  jnry  the  question  whether 
the  defendant  exercised  ordinary  care  and  prudence  against  altera- 
tions of  the  note  in  suit.  If  he  did  he  was  not  liable,  but  if  he 
did  not  he  was.  It  is  difficult  to  see  what  error  there  was  in  this. 
It  is  precisely  what  we  held  in  Brown  v.  Reed,  79  Penn.  St.  370 ; 
8.  c,  21  Am.  Rep.  75.  The  present  chief  justice  very  clearly  pointed 
out  in  that  case  the  distinction  between  it  and  Phelan  v.  Moas,  67 
Penn.  St.  59;  s.  c,  5  Am.  Bep.  402,  and  Oarrard  y.  Haddan,  67  Penn. 
St.  82;  8.  c,  5  Am.  Rep.  412.  Onpage372heBaid  :  ''These  cases  do 
not  decide  that  the  maker  would  be  bound  to  a  bona  fide  holder  oh 
a  note  fraudulently  altered,  however  skillful  that  alteration  might 
be,  provided  that  he  had  himself  used  ordinary  care  and  precau- 
tion. He  would  no  more  be  responsible  upon  such  an  altered  in- 
strument than  he  would  be  upon  a  skillful  forgery  of  his  hand* 
writing."  And  again  he  said:  ''  Whether  thei*e  was  negligence  in 
the  maker  was  clearly  a  question  of  fact  for  the  jury."  In  the 
present  case  the  plaintiffs  are  not  satisfied  with  having  the  quei^tion 
of  negligence  on  the' part  of  the  defendant  submitted  to  the  jury. 
They  insist  that  the  court  should  have  held  that  the  defendant  was 
guilty  of  negligence,  as  matter  of  law,  in  not  taking  such  precau- 
tions as  would  certainly  have  prevented  the  alteration  of  tbe  note. 
The  alteration  consisted  in  adding  a  single  letter,  ''y,*'  to  the  word 
eight,''  so  as  to  make  the  note  read  as  for  eighty  dollars  instead 


*€ 


of  eight.  The  inatniment  was  a  printed  blank  with  an  open  ipace 
for  the  insertioD  of  the  amonnt,  the  word  "  dollars  "  being  printed 
at  the  end  of  the  space.  The  word  '-'  eight"  was  filled  in  at  the 
beginning  of  the  space,  and  all  the  rest  of  the  blank  to  the  word 
"  dollars"  was  filled  with  an  elongated  scroll.  It  happened  that  a 
very  slight  space,  about  an  eighth  of  an  inch,  was  left  between  the 
■end  of  the  word  "  eight "  and  the  beginning  of  the  scroll.  In  that 
-diminutive  spot  the  letter  "y  "  was  inserted  in  snch  a  way  as  te 
appenr  quite  natural.  The  alteration  was  made  by  the  principal 
debtor,  the  defendant  being  the  surety.  There  were  other  altera- 
tions of  the  note  made  after  the  surety  signed  it,  bnt  they  are  not 
material  to  be  considered,  since  without  the  one  we  are  discussing 
they  would  have  been  of  no  avail.  In  these  circamstances,  to  hold 
that  the  defendant  was  so  palpably  guilty  of  negligence,  in  not  tak- 
ing sufficient  precautions  against  forgery,  as  that  the  jury  could 
not  be  permitted  to  determine  the  question,  and  the  court  mast  de- 
termine it  as  matter  of  law,  would  be  equivalent  to  holding  that 
the  maker  of  a  negotiable  instrument  must  so  execute  it  as  to  pre- 
vent the  possibility  of  alteration  in  any  event.  Such  a  doctrine 
would  be  monstrous  and  contrary  to  every  legal  principle.  It  has 
never  been  announced  by  any  court,  and  it  is  scarcely  credible  that 
it  ever  will  be.  The  word  "eight"  is  perhaps  the  only  one  that 
can  be  altered  so  as  to  express  a  larger  sum  by  the  addition  (tf  a  single 
letter,  and  was  probably  selected  by  the  forger  in  this  case  for  that 
reason.  Other  words  require  either  two  letters,  as  "  ty  "  in  "  sixty," 
"  seventy  "  and  "  ninety,"  or  an  additional  word.  The  defendant 
testified  that  when  he  signed  the  note  the  scroll  was  in  the  open 
space  on  the  note  just  as  it  was  at  the  trial.  The  jniy  haa  found 
that  there  was  no  lack  of  ordinary  care  in  not  observing  that  a 
single  letter  might  be  added  in  the  very  small  space  immediately 
following  the  letter  "t"  in  the  word  "eight,"  and  in  this  we  quite 
agree  with  them.  In  the  common  experience  of  men  very  few  per- 
sons write  their  words  so  closely  together  that  a  single  letter  can- 
not be  added  at  the  end  of  one  <d  them  without  attracting  attentioii. 
Jv^fmetU  afirmtd. 


[^ 
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WuoHT  V.  Pipe  Lixe  Compajtt. 
am  pmul  at.  SM ) 

Corporation  —  noU  —  uUra  otrw. 

A  eorpontioB  cumol  defend  against  its  note,  held  bj  a  honaJUis  pofchaaer,  on 
the  ground  that  it  was  given  oontiafy  to  the  prohibition  of  its  charter,  for 
stock  of  another  corporation,  if  the  stock  had  boon  delivered. 

ACTION  on  a  promissory  note.     The  opinion  states  the  case. 
The  defendant  had  jadgment  helow. 

Win.  S,  Lane  and  C  Hefdrick,  for  plaintiffs  in  error. 
Osmer^  Dah  d  Freemdn,  for  defendants  in  error. 

Paxson,  J.  It  is  conceded  that  the  plaintiflb  are  holders  for 
value  of  the  note  in  controversy,  and  that  they  are  not  afFected 
with  notice  of  any  fraud  on  the  part  of  Harley,  the  payee.  It  was 
alleged  however  that  the  consideration  of  the  note  was  illegal, 
and  that  the  plaintiffs  knew,  or  were  affected  with  notice  of  this 
fact. 

The  note  is  the  joint  note  of  the  Antwerp  Pipe  Company  and  the 
Oil  City  Pipe  Company,  and  was  given  in  part  payment  of  eighteen 
thousand  three  hundred  and  sixty  shares  of  the  stock  of  tho  Penn- 
sylvania Transportation  Company.  The  Oil  City  Pipe  Company 
was  organized  under  the  prorisons  of  the  act  of  29th  April,  1874, 
and  under  that  act  it  is  provided  that  it  should  not  be  lawful  for 
any  corporation  organized  under  it  to  use  any  of  its  funds  in  the 
purchase  of  stock  in  any  other  corporation,  or  to  hold  the  same, 
except  as  collateral  security  for  a  prior  indebtedness.  The  court 
below  instructed  the  jury  that  the  consideration  of  the  note  being 
unlawful,  the  plaintiffs  could  not  recover.  This  ruling  is  the  only 
material  error  assigned. 

The  note  contained  upon  its  face  no  evidence  of  illegality,  and 
was  issued  by  corporations  having  ample  power  to  make  and  issue 
commercial  paper.  The  contract  claimed  to  be  iUegal  had  been 
fully  executed,  and  the  stock  delivered.  If  the  Oil  City  Pipe  Line 
Company  exceeded  its  corporate  powers  in  the  purchase  of  this 
stock,  can  it  now  repudiate  its  note  in  the  hands  of  a  holder  for 
value  upon  the  ground  that  the  transaction  out  of  which  it  grew 
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was  uUra  vires  f  The  law  never  Bustains  a  defense  of  this  nature 
out  of  regard  for  a  defendant ;  it  does  so  only  where  an  imperative 
rule  of  public  policy  requires  it.  The  instancies  are  rare  in  which  a 
corporation  or  individual  has  been  permitted  to  set  up  its  own  wrong 
in  order  to  retain  both  the  property  and.  its  price.  The  defendant 
corporations  have  obtained  the  stock  which  they  now  allege  they 
liad  ho  right  to  buy,  and  propose  to  retain  it  without  p&ymeht:  It 
would  bo  difficult  to  imagine  a  defense  with  lesd 'merit,  and  tlfe'lsfw 
would  be  exceedingly  impotent  were  it  to  allow  it  to  succeed.  The 
vety  iK)int  was  decided  in  the  Oil  Greek  and  Allegheny  River  R.  Cq. 
V.  Pennsylvania  Transportation  Co.y  83  Penn.  St.  160,  where  it  was 
held  that  where  a  corporation  has  entered  into  a  contract  which  has 
been  fully  executed  on  one  part,  and  nothing  remains  but  for  it  to 
pay  the  consideration  money,  it  will  not  \^  allowed  to  set  up  that 
the  contract  is  uUra  vires.  This  judgment  was  approved  by  all  the 
members  of  the  court  who  heard  the  argument,  and  was  but  declara- 
tory of  the  law  as  ruled  in  a  number  of  ^arlier  cases.  In  Swan  v. 
Scott,  11  S.  &  R.  164,  it  was  said  by  Jus|:ice  Dunoak  :  ''The  test 
whether  a  demand  connected  with  an  illegal  transaction  is  capable 
of  being  enforced  at  law  is,  whether  the  plaintiff  requires  thp.aid  of 
the  illegal  transaction  to  establish  his  case."  The  converse  of  thia 
proposition  is  equally  true,  that  where  the  plaintiff  has  ma4e  oat 
l)is  case  without  calling  the  illegal  transaction  to  his  aid,  the  de- 
fendant who  has  enjoyed  its  benefits  cannot  set  up  the  defense  of 
ttttr<»  vires.  In  Northampton  Counties  Appeal,  30  Penn.  St.  305,  it 
was  said  by  Porter,  J. :  ."  A  man  who  has  enjoyed  a  privilejpe  has 
no  right  to  say  that  because  he  ought  not  to  have  enjoyed  it  he  will 
not  pay  for  it.  However  unlawful  the  act,  it  would  be  unsound 
policy  to  give  him  this  immunity."  To  the  same  point  are  the  re- 
marks of  Chief  Justice  Oibsok  in  Lestapies  v.  Ingraham,  5  Penn. 
St.  81 :  "*  True  it  is  that  an  illegal  contract  will  not  be  executed  ; 
but  when  it  has  been  executed  by  the  parties  themselves,  and  the 
illegal  object  of  it  has  been  accomplished,  the  money  or  thing  which 
was  the  price  of  it  may  be  a. legal  consideration  between  the  parties 
for  a  promise,  express  or  implied,  and  the  court  will  not  unravel 
the  transaction  to  discover  its  origin."  In  Hippie  v.  Rice,  28  Penn. 
St.  406,  it  was  held,  that  where  lots  in  a  town  were  disposed  of  by 
lottery,  each  purchaser  of  a  ticket  being  entitled  to  a  lot  of  equal 
size  and  value,  to  be  determined  by  the  drawing,  and  the  owner  of 
the  land  after  the  dewing  of  the  lottery  made  a  deed  to  the  grantee 
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in  which  the  makiag  of  the  lottery,  the  purchase  of  the  ticket  by 
the  gcantee  ai|d  the  drawing  of  the  number,  were  recited,  andiin: 
wl^iph,  siune  d^^tt^he.gra^t!qr..^]etf^^^  ground-rpnjt.of  one  dollar 
])er  year,  a  subeequent  holder  of  the  title  of  the  grantee  could  not 
set  up  the  lottery  as  a  defense  to  the  payment  of  the  ground  rent. 
In  Bly  V.  Second  National  Bank  of  TiiusviUe,  79  Penn.  St.  453,  an 
indorsee  upon  a  note  discounted  by  the  bank  defended  upon  the 
ground  that  the  loah^  w^  ih  cbntrayention  of  the  29th  section  of 
the  Act  of  Congress  of  June  3,  1864,  commonly  called  the  National 
Bank  Act,  which  proyides  that .  **  The  actual  liabilities  to  any  as- 
sociation, of  any  person  ^ift'bt  Any  company,  corporation  or  firm, 
fpr  money  borrowed  *  if  . *^ .  shall  at  no  time  exceed  one- tenth.' 
paii;  of  the  amount  of  the  capital  stock  of  such  association  actually 
paid  in."  The  court  below,  Tbuitkey,  J.,  in  an  opinion  which  was 
adopted  by  this  Court,  held  the  defense  insufficient,  and  said  :  '*'  The 
plaintiff  needs  no  aid  from  the  original  transaction  to  make  out  his 
case.  Garfield  is  no  party  to. the  note.  The  defendant  atteii&pts 
its  defeat,  not  by  showing  any  thing  done  at  the  time  it  was  given , 
but  because  of  the  turpitude  of  the  borrower  and  lender  when  Oar- 
fleld  borrowed  money  of  the  bank  in  excess  of  the  amount  the  latter 
was  permitted  to  loan  to  one  person.'' 

.  When  the  plaintiffs  offered  the  note  in  eyidence  they  had  a  perr, 
feet  prima  facts  case  and  did  not  need  the  aid  of  any  illegal  trans- 
ition to  entitle  them  to  a  yerd^ct.  ^  They  required  no  aid  from  the. 
contract  for  the.  sale  of  the  stock.  That  as  before  obsenred  had. 
been  fully  executed,  and  was  a  matter  with  which  the  plaintiffs  had, 
i^othing  whateyer  to  do.  .,,.,.  .      , 

After  the  plaintiffs  bad  made  out  their  case  the  defendants  set 
np  their  want  of  corporate  power  to.  buy  the  stock,  by  way  of  de^, 
fense.  This  with  the  stock  transferred  to  them  and  unpaid  for.. 
The  effect  of  this  defense,  if  successful,  would  be  to  punish  inno-.. 
•c^nt  parties  who  had  no  coimection  with  the,  illegal  transaction  for 
l.he  wrongful  act  of  the  defendant  corporations. 

It  may  be  that  as  between  the  original  parties  the  defendants- 
could  haye  rescinded  the  contract  and  declined  to  receiye  the  stock... 

»  *  - 

But  they  executed  it ;  they  accepted  the  stock  and  gaye  their  note 
in  payment,  for  which  note  the  plaintiffs  paid  yalne  in  good  faith. , 
The  defense  of  uUra  vires  by  a  corporation  comes  with  a  better, 
.grace  if  made  before  it  has  discoyered  that  it  has  made  a  bad  bar- 
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If  as  the  def  eHdants  allege  they  have  Tiolated  their  charter,  it  is 
a  matter  that  is  within  the  cognizance  of  the  attomey-generaL 

Judgment  rmfernd  and  a  venir$  facia$  de  novo  awmrtbd. 


Olivbr  v.  Oommovwxalth. 

am  Fenn.  St.  SU^ 
Criminal  law  ^  mdiucHan —  '*  good  repute**. — hurden €f  proef. 

Ob  an  indictment  for  sedadng  a  female  of  good  repute,  the  Gommonwealtk 
most  afllnnatiTelf  and  distinetlf  prove  her  good  repute.* 

pONYICTION  of  seduction.     The  opinion  states  the  point 

White,  Scott  and  Oorhotj  for  plaintiff  in  error. 

Jonko  and  Glark^  for  defendant  in  error. 

Strbbbtt,  J.  The  statute  under  which  the  phuntiff  in  emnr 
was  indicted,  declares,  '*  that  the  seduction  of  any  female  of  good 
repute,  under  twenty-one  years  of  age,  with  illicit  connection 
under  promise  of  marriage,"  shall  be  a  misdemeanor.  Purd.  326, 
pL  56.  The  *^  good  repute  "  of  the  female  alleged  to  have  been 
seduced  is  thus  made  an  essential  ingredient  of  the  offense,  and 
hence  it  was  not  only  necessary  that  it  should  be  specifically  aver- 
red in  the  indictment,  but  it  was  incumbent  on  the  Commonwealth 
to  prove  the  fact  affirmatively  by  such  evidence  as  would  justify 
the  submission  of  that  question  to  the  jury.  The  ordinary  presump- 
tion of  her  good  reputation  for  chastity,  without  more,  was  in- 
sufficient for  that  purpose.  West  v.  State.  1  Wis.  209 ;  1  Bish* 
Cr.  Pr.  1106.  This  was  conceded  by  the  learned  judge  in  his 
answer  to  defendant's  point,  requesting  him  to  chaise,  ^'  that  as 
the  Commonwealth  has  offered  no  evidence  that  the  prosecutrix 
was  a  woman  of  good  repute  there  can  be  no  conviction."'  It  was 
also  conceded,  in  the  same  connection,  that  there  was  no  direct 
evidence  on  the  subject  of  good  reputation  ;  but  the  point  was 
refused  and  the  jury  were  instructed,  ifiter  alia,  that  if  the  Com- 
monwealth failed  to  show  **  good  repute  or  what  is  its  equivalent,'' 

*To  same  effect,  ZahriekUr.  StaU  (14  Vroom,  6401,  m  Am.  Sep.  ClOL 
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there  could  be  uo  conviction.    It  must  be  shown  '^  that  the  prosecu- 
trix was  a  person  of  good  repute/'  or  that  she  '*  had  always  main- 
tained a  good  character  for  chastity.     One  or  the  other  of  these  is 
necessary ;  and  their  existence  may  be  inferred  from  general  evi- 
dence offered  by  the  prosecution."     In  thus  instructing  the  jury, 
and  submitting  the  question    to  them  on  insufficient  evidence,  we 
think  there  was  error.     It  is   the  "  good   repute  "  of  the    female 
seduced,  and  not  something  else  that  may  be  regarded  by  the  jury 
as  '*  equivalent,"  that  is  made  an  element  of  the  offense.    There  is 
no  doubt  whatever  as  to  the  meaning  of  that  expression  as  used  in 
the  statute,  and   neither  court  nor  juryha^a  right  to  determine 
**  what  is  its  equivalent."     The  testimony  introduced  by  the  Com- 
monwealth tended  to  prove  other  ingredients  of  the  offense  ;  but  it 
was  not  offered  for  the  purpose  of  proving  reputation,  nor  had  it 
scarcely  the  slightest  tendency  in  that  direction.     There  is  a  well 
recognized  mode  of  proving  general  reputation,  and  the  Common- 
wealth should  not  be  permitted  to  ignore  it,  without  cause,  espe- 
cially in  cases  like  the  present,  wherein  ''  good  I'epute  "  is  an  essential 
element  of  the  offense.     If  the  general  reputation  of  the  prosecutrix, 
for  chastity,  in  the  neighborhood  in  which  she  lived,  was  good  — 
and  there  is  nothing  in  the  case  to  indicate  any  thing  to  the  contrary 
—  it   was  the  duty  of  the   Commonwealth  to  call   witnesses  and 
prove  the  fact  affirmatively,  as  every  other  ingredient  of  the  offense 
was  required  to  be  proved,  instead  of  asking  the  jury  to  infer  the 
fact  from  casual   expressions  used  by  some  of  the  witnesses  in   the 
course  of  their  testimony  on  other  branches  of  the  case.    Every  per- 
son accused  of  crime  is  entitled  to  the  benefit  of  the  legal  presump- 
tion in  favor  of  innocence,  which  in  doubtful   cases  is  always  to 
torn  the  scale  in  his  favor.    Hence  the  rule  of  evidence  in  criminal 
cases  is,  that  the  guilt  of  the  accused  must  be  fully  proved.  Neither 
the  mere  preponderance  of  evidence,  nor  any  weight  of  preponder- 
ant evidence  is  sufficient  for  the  purpose  unless  it  generate  full 
belief  of  the  fact  to  the  exclusion  of  all  reasonable  doubt.     The 
general  evidence  referred  to  by  the  learned  judge  was  clearly  in- 
sufficient for  that   purpose,  and  did  not  justify  the   submission  to 
the  jury  of  a  material  fact  of  which  there  was  no  direct  evidence. 
There  was  nothing  in  the  circumstances  of  the  case,  from  which 
the  general  good  reputation  of  the  prosecutrix  could  be  fairly  or 
legitimately  inferred.     The  several  assignments  of  error  are  sus- 
tained. 

Vql.  XLVII  —  89 
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Judgment  reversed,  and  it  is  -ordered  that  the  record,  with  s 
oertJBcd  copy  of  this  opinion  setting  forth  the  cansea  of  rereraal, 
be  remitted  to  the  court  of  Quarter  Sessions  of  Jefferson  county, 
for  further  praceedinga. 

Judgment  reversed. 


BXLTIHORB  AND  OhIO  KaII.BOAD  OoMPAKT  T.  SCHWISDUITO. 

(101  PvDD.  at.  KB.) 

Negiigtnc/,  —  eontrSrutory — infaiU  tretpatter. 

A  boy,  five  or  aii  years  old,  want  for  hia  own  aniusemeiic  on  the  platform  of  a 
railway  station,  and  atood  at  the  edge  to  watch  aa  approacbio^  train.  The 
train  drew  up  at  the  rale  of  three  or  four  milea  ao  hour,  and  aa  iron  step, 
beat  and  projecting  a  tew  inches  outward,  stnuk  and  iujared  him.  Held. 
that  lie  could  not  recover  therefor.* 

ACTION  for  perBonal  injuries  by  negligence.    The  opinion  states 
the  cose.     The  plaintiff  had  judgment  below. 

Johns  McCleave,  George  Shirae,  Jr.,  Henry  M.  Soyt,  Jr.,  and 
Welti/  McOttUough,  for  plaintiff  in  error. 

M.  Schwarttwdder  and  Frank  Thomson,  for  defendant  in  error. 

Green,  J.  At  the  time  the  plaintiff  received  his  injury  he  was 
standing  on  the  platform  of  the  defendant,  so  close  to  its  edge,  that 
according  to  the  theory  upon  which  the  case  was  tried  for  the  plaint- 
iff, he  was  struck  by  a  slight  projection  from  the  side  of  a  passing 
freight  car.  He  was  not  a  passenger,  he  had  no  business  of  any 
kind  with  the  defendant  or  any  of  its  agents  or  employees,  in  fact 
he  was  a  boy  about  five  or  six  years  of  age  amusing  himself,  looking 
at  the  moving  train.  He  was  not  invited  upon  the  platform  by 
any  agent  of  the  defendant,  and  he  was  not  engaged  in  the  act  of 
crossing  either  the  track  or  the  platform,  at  the  time  of  the  acci- 
dent. He  was  simply  loitering  upon  the  edge  of  the  platform  with 
no  other  purpose  or  motive  than  his  owu  jwrsonal  enjoyment.  Hia 
elder  brother,  hia  principal  witness,  testified  that  he  told  him  to 
come  back  from  where  he  was  standing  but  he  refused  to  do  so,    A 
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pasfiiDg  car  moying  at  a  yeij  Blow  rate  of  speed,  not  exceeding  three 
or  four  miles  an  hour,  with  an  iron  step  projecting  a  few  inches 
from  the  side  of  the  car  (as  alleged  by  the  plaintiff,  though  denied 
by  the  defendant)  struck  him  and  pulled  him  from  the  platform 
under  the  wheels  of  the  car  so  that  he  was  run  oyer  and  injured. 
In  these  circumstances  was  there  any  right  of  recoyery  ?  We  think 
clearly  not.  We  held  in  the  case  of  OiUts  v.  Pennsylvania  R.  Co., 
59  Penn  St.  141,  that,  "  The  platform  of  a  railroad  company 
at  its  station  or  stopping-place  is  in  no  sense  a  public  highway. 
There  is  no  dedication  to  public  use  as  such.  It  is  a  structure 
erected  expressly  for  the  accommodation  of  passengers  arriying  and 
departing  in  the  train.  Being  uninclosed,  persons  are  allowed  the 
priyilege  of  walking  oyer  it  for  other  purposes  but  they  haye  no 
legal  right  to  do  so."  *  *  ^*  Still  eyen  a  trespasser  on  the  land  of 
another  can  maintain  an  action  for  a  wanton  or  intentional  injury 
inflicted  on  him  by  the  owner.''  Again,  on  page  143.  *'  The  plaint- 
iff may  not  haye  been  technically  a  trespasser.  The  platform  was 
open ;  there  was  a  general  license  to  pass  oyer  it.  But  he  was 
where  he  had  no  legal  right  to  be.  His  presence  there  was  in  no 
way  connected  with  the  purposes  for  which  the  platform  was  con- 
structed." *  *  '^  As  to  all  such  persons  to  whom  they  stood  in  such 
a  relation  as  required  care  on  their  part,  they  were  bound  to  haye 
the  structure  strong  enough  to  bear  all  who  could  stand  on  it.  As 
to  all  others  they  were  liable  only  for  wanton  or  intentional  injury. 
The  plaintiff  was  on  the  spot  merely  to  enjoy  himself,  to  gratify  his 
curiosity  or  to  giye  yent  to  his  patriotic  feelings.  The  defendant 
had  nothing  to  do  with  that."  Upon  the  foregoing  principles,  and 
upon  the  authority  of  many  adjudicated  cases  cited  in  the  opinion, 
and  which  it  is  therefore  not  necessary  to  reyiew  here,  it  was  held 
there  could  be  no  recoyery  although  the  platform  was  insufficient 
to  bear  the  weight  of  the  persons  who  were  upon  it.  It  was  con- 
ceded that  there  would  haye  been  a  right  to  recoyer  if  the  persons 
on  the  platform  had  been  there  as  passengers  or  upon  business  con- 
nected with  the  defendant.  In  the  latter  case  there  would  haye 
been  a  yiolation  of  a  duty  owing  by  the  defendant  to  the  plaintiff. 
But  there  was  no  such  duty  because  of  the  absence  of  the  relation 
and  hence  there  was  no  right  of  action.  The  controlling  feature  of 
the  inquiry  in  all  such  cases  is,  was  there  a  duty  to  the  plaintiff 
which  was  yiolated  by  the  defendant.  If  there  was  not,  there  is  no 
legal  liability.     This  was  essentially  the  distinction  on  which  Rail- 
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rood  r.  Humme},  44  Peon.  St.  375,  was  decided.  On  page  379, 
Strong,  J.,  said  :  "  Yet  a  jury  cannot  hold  pardee  to  a  higher 
etandaid  of  care  than  the  law  reqnirefl,  and  they  cannot  find  any 
thing  negligence  which  is  less  than  a  failure  to  discharge  a  l^;al 
dnty.  If  the  law  declares,  as  it  does,  that  there  is  no  duty  resting 
Qpon  any  person  to  anticipate  wrongful  acts  in  others,  and  to  take 
precautions  against  such  acts,  then  the  jury  cannot  say  that  a  failure 
to  take  such  precautions  is  a  failure  in  duty  and  negligence."  *  * 
'*  Blowing  the  whistle  of  the  locomotive,  or  making  any  other 
signal,  was  not  a  duty  owed  to  the  persons  in  the  neighborhood, 
and  consequently  the  fact  that  the  whistle  was  not  blown,  nor  a  sig- 
nal  made,  was  no  eridcnce  of  negligence." 

It  will  be  perceived  that  it  is  entirely  immatenal,  in  solving  this 
question,  whether  the  person  injured  is  an  adult  or  a  child. 

There  is  no  qaestion  of  oontribntory  negligence  involved  in  the 
inquiry,  or  essential  to  its  consideration.  If  the  defendant  did  not 
owe  the  duty  of  protection  against  the  injury  suffered  in  the  par- 
ticular case,  the  omission  to  furnish  such  protection  is  not  negli- 
gence, and  there  is  no  liability  on  that  ground.  Take  the  present 
case  as  an  illustration.  The  only  duty  which  is,  or  can  be,  claimed 
aa  having  been  violated,  was  a  dnty  to  protect  the  plaintiff,  when 
standing  upon  the  edge  of  the  defendant's  platform,  from  injury  from 
a  car  step  projecting  a  few  inches  beyond  the  «ide  of  a  slowly  pass- 
ing car.  But  how  can  any  such  duty  arise  out  of  such  cireum- 
stances  ?  The  plaintiff  had  no  right  to  place  himself  in  the  posi- 
tion in  which  it  was  possible  for  him  to  he  injured  in  such  a  manner 
and  the  defendant  was  not  bound  to  take  precaution  against  such 
injury. 

It  is  not  denied  that  this  would  be  true  if  the  plaintiff  were  an 
adult,  how  then  can  it  be  otherwise  than  true  as  to  a  child  ?  The 
absence  of  duty  is  precisely  the  same  in  either  case,  and  the  coo- 
sequent  absence  of  liability  miiBt  be  the  same  in  both.  It  is  quite 
true  that  young  children  can  recover  for  injuries  in  ciroumstances 
in  which  adults  cannot.  But  even  children  cannot  recover  unless 
there  is  negligence,  and  there  can  be  no  negligence  without  a  breach 
of  duty.  In  Kay  v.  Pentuylmnia  R.  Oo.,  15  P.  P.  8.  276  ;  a.  c, 
3  Am.  Bep.  628,  we  said :  "  If  there  be  no  negligence  on  the 
part  of  the  company  then  the  incapacity  of  the  child  creates  no 
liability,  and  its  injury  is  its  own  misfortune  which  it  must  hear." 
In  PMh  £  Rend.  R.  Oo.  v.  ^tarin,  47  Penn.  St.  300,  when  s  child 
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fiye  years  old  suddenly  ran  across  the  track  in  front  of  an  approach- 
ing engine  and  was  struck  and  injured  we  said  on  page  303  :  '^  The 
engine  in  this  case  having  safely  passed  the  crossing  appropriated 
to  travellers,  the  engineer  was  under  no  duty  to  suppose  any  one 
would  attempt  to  cross  the  track  suddenly  right  in  front  of  the 
engine.  He  had  a  right  to  suppose  a  clear  track,  and  was  not 
guilty  in  failing  to  use  precautions  where  he  had  no  reason  to  ex- 
pect interruption."  In  Hargreaves  v.  Deacon,  25  Mich.  1,  the 
court  said,  the  plaintiff  being  a  child  of  tender  years,  ^*  we  have  found 
no  support  for  any  rule  which  would  protect  those  (child  or  adult) 
who  go  where  they  are  not  invited,  but  merely  with  express  or 
tacit  permission,  from  curiosity  or  motives  of  private  convenience, 
in  no  way  connected  with  business  or  other  relations  with  the  occu- 
pant."  In  Morrisey  v.  Eastern  Railroad  Co^  126  Mass.  377 ;  s.  c,  30 
Am.  Rep.  686,  the  action  was  brought  by  a  child  four  years  of  age 
who  was  injured  while  playing  upon  the  track  of  the  defendant.  The 
court  said,  'Hhe  plaintiff  at  the  time  of  the  accident  was  a  mere 
intruder  and  trespasser  upon  the  railroad  track.  No  inducement 
or  implied  invitation  to  him  to  enter  upon  it  had  been  held  out. 
He  was  neither  a  passenger,  nor  on  his  way  to  become  one,  but  was 
there  merely  for  his  own  amusement,  and  was  using  the  track  for  a 
playground.  The  defendant  corporation  owed  him  no  duty,  except 
the  negative  one  not  maliciously  or  with  gross  and.reckless  careless- 
ness to  run  over  him." 

In  Oillepste  v.  MeOowan,  100  Penn.  St.  144;  8.  c,  45  Am.  Rep. 
365,  we  held  that  the  owners  of  uninclosed  lots  in  Philadelphia 
owed  no  duty  of  protection  even  to  children  against  the  danger  of 
falling  into  ah  open  well  on  the  premises,  although  the  field  in 
question  was  crossed  by  frequented  paths  and  used  as  a  place  of 
resort  by  children  and  adults.  In  Moore  v.  Penn.  R*  Co,,  99 
Penn.  St.  301 ;  s.  c,  44  Am.  Rep.  106,  we  held  there  could  be 
no  recovery  for  the  death  of  a  boy  ten  years  of  age  who  was  struck 
by  an  engine  while  walking  on  and  along  the  track,  on  the  ends  of 
the  cross-ties.  We  said,  'Hhe  circumstance  that  the  trespasser  in 
this  instance  was  a  boy  ten  years  of  age  cannot  affect  the  applica- 
tion of  the  rule.  The  defendant  owed  him  no  greater  duty  than 
if  he  had  been  an  adult."  In  the  case  of  Phila.  dk  Read.  R.  Co. 
V.  Heil,  5  W.  N.  0.  91,  a  child  four  years  of  age  was  struck,  as  it 
was  claimed,  by  the  projecting  axle-box  of  a  car,  which  extended 
one  foot  six  inches  beyond  the  outside  of  the  rail,  and  three  inches 
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over  the  line  of  the  street  curb.  He  waa  on  the  pablic  streel- 
valk,  where  he  had  a  right  to  be,  but  he  tm  so  close  to  the  car 
that  he  vob  struck,  as  was  supposed,  by  the  projecting  axle.  We 
held  that  there  was  no  suffieient  endence  of  negligence  in  these 
circumstances  to  submit  the  case  to  the  jury.  The  cases  of  injuries 
to  penons  while  crossing  the  track  at  permissive  crossings  are  not 
analogous,  and  have  no  application.  When  the  right  to  crosB  at  a 
particular  place  is  established,  by  permission  or  otherwise,  the  duty 
of  ordinary  care  is  incumbent  upon  the  company.  Bat  in  the 
present  case  the  plaintiff  was  not  engaged  in  the  act  of  crossing  the 
track  or  even  the  platform  when  he  was  injured,  and  therefore  the 
cases  on  this  subject  are  not  in  point  Upon  the  whole  case  we 
discover  no  evidence  of  any  breach  of  duty  owing  by  the  defend- 
ant to  the  plaintiff ;  there  was  no  pretenw  of  wanton  injury,  and 
therefore  the  first  and  aeoond  points  of  the  defendant  dool  J  have 
beenafflnidd. 

Jwtgmtni  rawstd,   ' 


DaVLIF  V.  GOMHOITWBALTB. 
(in  raoa.  St.  fit.) 

BtteMtar  and  adminiitmior—adminittnition  on  etaU  of  Bnwig  panom. 
Letten  of'admliilBtntioii  on  the  estate  of  a  living  pereoa  are  abaolatelj'  void.  * 
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EBT  on  arecognisanoe  forpayment  of  distributive  shares    The 
opinion  states  the  point.     The  plaintiff  had  judgment  below. 

C.  a.  F»tt»ntum,  E.  A.  Montooth,  and  3.  A.  Johtulon,  for  plaint^ 
iff  in  error. 

C.  A.  O'Brien  and  Brett  and  Fittpairxck,  for  defendant  in  error. 

QoBDOX,  J.  Notwithstanding  the  long  absence  of  Mary  B. 
Devlin^  the  plaintiff  below,  from  the  State  of  Pennsylvania,  and 
althongh  it  may  be,  as  alleged  in  the  statement  of  the  plaintiffs  in 
error,  tiiat  she  had  been  unheard  of  for  a  period  of  fifteen  years 
prior  to  the  date  of  the  issuing  of  letters  of  administration  on  het 
estate,  yet  the  fact  turns  out  to  be  that  at  that  time  she  was  alive; 
'SmIUmmuv.  no|)i*,(Ml«,  p.  w. 
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It  follows,  that  those  who  undertook  to  act  upon  the  presumption 
of  her  death  must  bear  the  consequences  of  the  failure  of  that  pre- 
sumption. Let  it  be  that  the  fact  of  so  long  an  absence  would,  in 
mauy  instances,  raise  a  legal  presumption  of  her  death,  yet  we  pre- 
sume no  one  will  contend  that  this  legal  presumption  might  not  be 
SQCcessfuUy  rebutted  by  proof  that  the  person  whose  death  it  was 
thus  sought  to  establish  was  in  full  life.  Let  us  take  for  example, 
a  son,  under  circumstances  like  those  above  stated,  assuming  the 
death  of  his  father,  and  on  that  assumption,  as  heir,  selling  the 
father's  land.  Should  the  supposed  decedent  afterward  appear, 
the  title  of  the  son's  yendee  would  be  utterly  void;  yet  in  this  hy- 
pothetical case,  the  sale  is  supposed  to  be  made  on  a  legal  presump- 
tion, which,  so  long  as  it  continues,  is  perfectly  good,  and  one  on 
which  the  vendor  might  successfully  defend  in  an  action  for  a 
breach  of  the  warranty  of  title.  But  in  the  case  put,  the  son's  title 
breaks  down  just  where  the  defense  to  the  plaintiff's  claim,  in  the 
case  in  hand,  breaks  down — that  is,  upon  a  failure  of  the  presump- 
tion upon  which  the  parties  acted.  Presumptively  the  son  had 
power  to  sell,  in  fact  he  had  no  such  power ;  presumptively  the 
register  had  power  to  issue  letters  of  administration  on  the  estate 
of  Maiy  B.  Devlin,  but  in  fact  he  had  no  such  power.  We  cannot 
therefore  but  approve  of  what  was  so  well  said  by  the  learned  judge 
of  the  court  below,  t.  e,,  that  the  presumption  interposed  by  the 
defendants  to  defeat  the  plain tiff^s  recovery  was  not  even  an  impor- 
tant element  in  the  case;  it  was  but  evidence  from  which  the  regis- 
ter might  assume  the  death  of  Mary  B.  Devlin,  but  it  was  no  more 
conclusive  than  would  have  been  the  testimony  of  false  witnesses  to 
prove  the  same  thing. 

It  might  indeed  be  true  that  were  we  to  concede  to  the  register 
judicial  powers  of  a  general  character,  as  was  conceded  to  the  sur- 
rogate of  the  State  of  New  York,  in  the  case  of  Roderigas  v.  East 
River  Savings  Bank,  63  N.  Y.  460  ;  s.  c. ,  20  Am.  Rep.  555,  the 
decree  in  the  case  in  hand  might  be  regarded  as  conclusive  until 
reversed;  but  we  are  not  disposed  to  regard  this  case  as  authority  ; 
its  standing  as  such  is  not  only  very  much  weakened  by  the  dissent 
of  three  of  the  seven  judges  who  composed  the  court,  but  as  was 
said  by  Judge  Redfibld,  in  his  note  to  this  case,  15  Am.L.  R.  (N. 
S.)  212,  the  case  is  perhaps  without  precedent  either  in  America  or 
England. 

But  whatever  may  be  the  surrogate's  jurisdiction  under  the  stat- 
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ntes  of  New  York^  certain  it  is  that  under  our  act  of  15th  of  March, 
1832^  the  register's  powers  are  special  and  limited.  By  that  act  he 
has  power  to  issue  letters  of  administration  on  estates  of  dead  per- 
sons only,  and  not  on  estates  of  the  liying.  His  decrees  are  final 
and  conclusive  until  reversed  by  a  superior  tribunal,  when,  under 
the  statute,  he  has  jurisdiction ;  but  if  made  without  jurisdiction 
they  are  worthless  and  void,  and  may  be  impeached  in  any  collat- 
eral proceeding. 

That  this  granting  of  letters  upon  the  estate  of  a  living  person, 
though  supposed  to  be  dead,  is  not  only  a  Toidable  but  a  void  act, 
is  a  legal  conclusion  supported  by  abundant  authority.  In  McPher- 
»on  V.  Cunliff,  11  S.  &  R.  422;  14  Am.  Dec.  642,  Mr.  Justice  Dun- 
can shows  the  distinction  between  those  acts  of  the  Orphans'  Court 
which  are  voidable  only  and  those  which  are  wholly  void.  He  says, 
that  that  which  gives  jurisdiction  to  the  Orphans'  Court,  is  the  death 
of  the  owner  of  the  estate,  and  that  if  letters  of  administration 
were  taken  on  the  effects  of  a  living  man,  or  of  one  who  died  testate, 
the  administration  would  be  void,  and  there  would  be  no  adnunis- 
trator  to  act,  ho  party  before  the  court,  consequently  all  the  pro- 
ceedings  would  be  null;  but  that  where  an  executor  obtains  payment 
on  a  void  will,  such  payment  cannot  be  impeached,  notwithstand* 
ing  the  probate  was  afterward  declared  to  be  invalid.  The  distinc- 
tion between  the  cases  thus  stated,  he  explains  by  saying,  the  pro- 
bate on  the  will  of  a  living  person  is  ipso  facto  void,  because  of  the 
want  of  jurisdiction,  but  where  the  person  is  dead,  the  Orphans* 
Court  has  power  over  his  estate,  and  one  acting  on  the  faith  of  its 
decrees  will  be  protected. 

This  is  pretty  much  a  re-statement  of  the  case  of  Alhn  v.  Dundas, 
3  T.  B.  129,  130,  in  which  Justices  Ashhurst  and  Buller  hold 
precisely  the  same  opinion.  So  the  argument  made  use  of  by  Chief 
Justice  Marshall,  in  Cfriffith  v.  Prazier^  8  Cranch,  23,  is  of  like 
import ;  he  says  :  **  In  the  common  case  of  intestacy,  it  is  clear 
that  letters  of  administration  must  be  granted  to  some  person  by 
the  ordinary  ;  and  though  they  should  be  granted  to  one  hot  enti- 
tled bylaw,  still  the  act  is  binding  until  annulled  by  the  competent 
authority,  because  he  had  power  to  grant  letters  of  administration 
in  the  case.  But  suppose  administration  be  granted  on  the  estate 
of  a  person  not  really  dead.  The  act,  all  will  admit,  is  totally  void. 
Yet  the  ordinary  must  always  inquire  and  decide  whether  the  per- 
son whose  estate  is  to  be  committed  to  thie  care  of  others,  be  dead 
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or  in  life.  Yet  the  decision  of  the  ordinary  that  the  person  on 
whose  estate  he  acts  is  dead,  if  the  fact  be  otherwise,  does  not  in- 
vest the  person  he  may  appoint  with  the  character  or  powers  of 
an  administrator.  The  case,  in  truth,  is  not  one  within  his  juris- 
diction. It  is  not  one  in  which  he  has  a  right  to  deliberate.  It 
was  not  committed  to  him  by  law,  and  although  one  of  the  points 
occurs  in  all  cases  proper  for  his  tribunal,  yet  that  point  cannot 
bring  the  subject  within  his  jurisdiction."  At  the  risk  of  being 
considered  tedious,  I  have  thus  quoted  at  some  length  from  the 
opinion  of  the  chief  justice,  for  I  regard  it  as  settling,  so  far  as 
persuasive  authority  can  go,  the  case  in  hand. 

Furthermore,in  the  case  of  Jochumsen  v.  Suffolk  Savings  Bank, 
3  Allen,  87,  we  have  a  case  directly  in  point.  In  that  case  it  was 
held,  by  the  Supreme  Court  of  Massachusetts,  that  a  depositor  in  a 
savings  bank  might  recover  a  deposit,  though  the  amount  had  been 
previously  paid  to  an  administrator  appointed  under  the  erroneous 
presumption  of  the  depositor's  death  arising  from  his  absence  for 
more  than  seven  years  without  being  heard  from.  Dewey,  J., 
who  delivered  the  opinion,  fully  sustains  the  judgment  of  the  court 
by  an  able  argument  and  the  citation  of  numerous  authorities.  To 
my  mind,  he  very  clearly  proves  that  the  decree  of  a  Probate  judge 
in  granting  letters,  under  the  circumstances  stated,  may  be  collat- 
erally attacked  and  avoided  for  the  want  of  jurisdiction.  He  re- 
marks, t7hter  alia,  the  position  is  that  seven  years'  absence  from 
home  without  being  heard  from,  authorizes  the  Probate  judge  to 
tteat  the  case  as  though  the  party  were  dead.  But  he  exposes  the 
error  contained  in  this  proposition  by  calling  attention  to  the  fact, 
^that  the  circumstances  alleged  are  but  evidences  of  death,  and  th^ 
they  may  be  rebutted  by  showing  the  fact  to  be  otherwise  ;  hence 
the  presence  of  the  supposed  dead  man  leaves  no  ground  on  which 
to  support  the  jurisdiction.  We  think  this  is  sound  reasoning  and 
worthy  of  our  adoption.  Under  a  contrary  doctrine  a  living  man 
might  be  obliged  to  stand  by  and  see  the  administration  of  his  own 
estate,  or  he  might  be  forced  to  cite  his  executor  or  administrator 
to  account  in  order  that  he  might  be  enabled  to  get  possession  of  the 
remains  of  his  own  property. 

Among  several  cases,  to  which  our  attention  has  been  directed  by 

the  counsel  for  the  plaintiff  m  error,  is  that  of  Miller  v.  Beaien,  3 

8.  &  R.  490 ;  8  Am.  Dec.  658,  where  on  the  presumption  of  the 

death  of  one  John  O.  Schlosser,  arising  from  absence  of  many  years 
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withont  being  heard  from,  a  legatee  over  was  penaitted  to  leoover 
without  being  required  to  give  »  refunding  bond.  Here  howeTer 
there  waa  no  pretense  in  the  w»y  of  evidence  to  rebat  the  pi«samp- 
tion  of  the  death  of  the  first  taker,  hence  nothing  to  impeach  the 
decree  of  the  register.  Here  than  this,  the  executor  was  fnll;  pro- 
tected by  the  judgment  of  a  court  haring  ondoubted  jurisdiction 
uk  er  the  parties,  and  whose  judgment  could  not  be  collaterally  con- 
tested. There  is  therefore  no  kind  of  analogy  between  this  case 
and  the  one  in  hand.  Had  John  F.  Devlin  been  compelled,  by  a 
court  of  competent  jurisdiction,  to  pay  to  the  administrator  the 
money  in  controversy,  his  cose  would  have  been  very  different,  bat 
having  voluntarily  made  payment  to  one  whose  authority  was  at 
best  hat  prima  /acts,  he  assumed  all  risks,  and  most  now  bear  tfa* 
■  of  the  fulure  of  that  annmption. 

Jmifwunt  ^firmmL 


Pbmblis  t.  Ort  or  PnrBBinwH. 


An  MMMment  for  a  mnnioipBl  trnpionaiant,  Tc^iutailly  paid,  n— i>nt  ba  i»> 
eoverad  bMk,  ftlthoogh  the  pajment  waa  under  ptaMeat  and  tba  law  anthor. 
Wng  tbe  ■iwiiMiiient  wns  anbaeqnentlr  adjodged  aneutatitnttooal.* 

AGTION  to  recover  a  tax  paid.     The  opinion  shows  the  run 
The  defendant  had  judgment  below. 

Wm.  P.  BlHoU,  for  pl^ntifl  in  error. 

W.  C  Sfortland,  city  attorney,  for  defendant  in  error. 

Orebh,  J.  The  assessment  against  the  plaintiffs  ooold  only  be 
collected  odveisely  by  means  of  a  proceeding  in  the  conits.  It  was 
payable  in  installments,  and  if  these  were  not  paid  within  thirty 
days  after  they  became  due,  the  city  attorney  was  to  file  a  clum  for 

■See  troUafet  A  Button  *.  Oity  of  8(.  LauUmUa  4T).  M  Am.  It«p.  4;  Citw^  Loato- 
vOe  T.  ^lulcnnn  (19  Er.  Sl>.  a  Am  Rap.  VO  ;  Panhtr  t.  HorntlMa  Onmtv  01  Wh 
nst,»Ain.  Rap.  TU;  r»i»>r v.Hnwor  (10 H.  Y.  W),  JS  Am.  Bap.  WL 
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the  same  in  the  District  Court  in  the  same  manner  as  mechanics^ 
liens  are  filed^  and  a  writ  of  icire  facias  and  Uvari  fadaa  might 
issue  thereon  as  in  case  of  mechanics'  liens.  Of  course  in  such  a 
proceeding  the  person  assessed  would  be  accorded  every  possible 
opportunity  to  appear  and  interpose  all  objections  to  the  recoyery 
of  the  money.  In  the  present  case  notice  of  filing  the  assessment 
with  the  cily  treasurer  was  given  to  Mr.  Peebles  by  that  officer, 
and  demands  were  made  for  the  payment  of  several  installments, 
accompanied  with  the  statement  that  unless  they  were  paid  they 
would  be  collected  by  process  of  law.  These  demands  were  made 
by  the  city  attorney,  in  whose  hands  the  claims  had  been  placed 
for  collection.  The  plaintiffs  allege,  and  the  court  has  found,  that 
in  consequence  of  these  demands  they  paid  several  assessments  pror 
testing  that  they  were  not  legally  liable  to  pay  the  same  and  would 
seek  to  recover  back  the  money.  The  court  also  finds  that  the 
plaintiff  believed  the  assessment  to  be  illegal  and  void  at  the  time 
the  installments  were  paid,  and  further,  that  the  city  solicitor  asr 
sented  to  the  proposition  that  if  there  was  no  legal  liability  to  pay 
the  assessment  the  money  could  be  recovered  back  from  the  city. 

In  such  circumstances  can  the  plaintiffs  recover  F  We  think  not^ 
The  reason  is  that  the  payments  were  not  compulsory.  They  were 
not  made  under  any  duress  of  person  or  goods,  or  under  any  im- 
pending danger  of  seizure  or  sale  of  property.  No  warrant  or  other 
process  had  been  issued  directing  a  levy  upon  any  property,  nor 
had  any  right  been  acquired  to  issue  such  process.  Before  such  a 
right  could  possibly  be  obtained,  the  plaintiffs  were  entitled  to  a 
day  in  court,  to  be  heard  in  opposition  to  the  claim,  to  have  the 
adjudication  of  the  regularly  constituted  courts  of  the  Oommon- 
w^th,  including  the  court  of  last  resort  on  writ  of  error.  The 
plaintiffs  believed,  at  the  time  the  installments  were  paid,  that  the 
assessment  was  wholly  void,  and  the  act  of  assembly  under  which 
it  was  laid  unjust  and  unconstitutional.  There  was  therefore  no 
mistake  either  of  fact  or  law,  under  the  influence  of  which  the  money 
was  paid.  A  payment  in  such  circumstances  is  a  voluntary  payment 
and  cannot  be  recovered  back,  and  this  has  been  many  times  heldi 
The  doctrine  is  fully  set  forth  in  Hospital  v.  Philadelphia  ChufU%y 
24  Penn.  St.  229,  one  of  the  cases  relied  upon  by  the  plaintiffs 
On  page  231,  Lowbie,  J.,  said  :  '^  A  voluntary  payment  of  money 
under  a  claim  of  right  cannot  in  general  be  recovered  back ;  but 
it  has  been  held  that  when  a  party  is  compelled  by  duress  of  hib 
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person  or  goods  to  pay  money  for  which  he  is  not  liable  it  is  not 
ToluDtaij  but  compulsory  ;  and  he  mHiy  rescue  himself  from  such 
duress  by  payment  of  the  money,  and  afterward  on  proof  of  the  fact 
recover  it  back.  ABtleg  v.  Rtynotda,  2  Str.  916;  12  Pick.  13.  But 
the  threat  of  a  dietress  for  rent  is  not  such  duress  becaose  the 
party  may  replevy  the  gooda  distrained,  and  try  the  qaeation  of 
nubility  at  law.  Knihbt  v.  Hall,  1  Esp.  Rep.  84.  The  threat  of 
legal  process  is  not  such  duress,  for  the  party  may  plead  and  make 
proof,  and  show  that  he  is  not  liable.  Brown  v.  McKinaUy,  1  Bsp. 
279.  But  the  warrant  to  a  collector  under  a  statute  for  the  eolith 
tion  of  taxes,  is  in  the  nature  of  an  execution  running  against  the 
person  and  property  of  the  party,  upon  which  he  has  no  day  in 
court,  no  opportunity  to  plead  and  offer  proof,  and  have  a  judicial 
decision  of  the  question  of  his  liability.  Where  therefore  a  par^ 
not  liable  to  taxation  is  called  on  peremptorily  to  pay  upon  such  a 
warrant,  aud  be  can  save  himself  in  no  other  way  than  by  paying 
the  illegal  demand,  he  may  give  notice  that  he  so  pa^  it  by  duress 
and  not  voluntarily,  and  maintain  an  action  to  recover  it  back.  17 
Uass.  461;  12  Pick.  13."  The  foregoing  extract  expresses  the  whole 
law  applicable  to  this  case.  Where  there  is  compulsion  actual, 
present,  potential  in  indncing  that  payment  by  force  of  process 
available  for  instant  seizure  of  person  or  property;  aiid  the  demand 
is  really  illegal,  then  the  party  by  giving  notice  of  the  ill^alityand 
of  his  involuntary  payment  can  recover  back  the  money  so  paid  in 
an  action  brought  for  that  purpose.  Where  the  payment  is  volon- 
tary,  as  in  this  case,  a  protest  with  notice  of  an  intent  to  reclaim  is 
not  sufficient  to  sustain  a  recovery.  The  voluntary  character  of  the 
payment  still  romains,  notwithstwiding  the  notice,  and  is  fatal  to 
the  action.  The  element  of  coercion  is  essential  to  the  right.  Thus, 
in  Dillon  Mnn.  Corp.  g  d40,  one  of  the  requisites  to  the  right 
of  recovery  is  thus  described :  "  The  payment  by  the  plaintiff 
must  have  been  made  upon  compulsion  to  prevent  the  immediate 
seiznre  of  his  goods  or  the  arrest  of  the  person,  and  not 
volantarily.  Unless  these  conditions  concur,  paying  under  pro- 
test will  not  give  a  right  of  recovery."  In  the  case  of  Taylor  v. 
Board  of  Health,  7  Cas.  73,  it  was  said  in  the  opinion  of  this  court, 
on  page  73,  "  We  state  the  case  as  one  of  a  voluntary  payment  of 
taxes  becanse  there  is  no  pretense  that  the  defendant's  officers  did 
any  more  than  demand  the  tax  under  a  supposed  authority  of  the 
law,  and  this  is  no  more  a  compulsion  than  when  ail  individual  dfr- 
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mands  a  supposed  right.  The  threat  that  is  supposed  to  underlie 
such  demands  is  a  legally  harmless  one ;  that  in  case  of  refusal  the 
appropriate  legal  remedies  will  be  resorted  to."  Neither  this  case 
nor  the  case  of  Borough  of  AlUntown  v.  Saeger,  8  Har.  421,  decides, 
that  a  inere  protest  and  notice  where  the  payment  is  voluntary  will 
confer  a  right  of  recoyery.  In  the  latter  case  the  money  was  paid 
to  an  ordinary  tax  collector,  who,  it  must  be  supposed,  was  armed 
with  a  warrant  in  the  usual  manner.  In  McCrichart  v.  City  of 
Pittsburgh,  88  Penn.  St  133,  the  question  was  not  raised.  The 
payment  was  purely  Toluntary  and  the  decision  was  put  upon  that 
ground.  We  have  not  been  referred  to  any  case  and  we  know  of 
none  in  which  upon  the  question  being  directly  raised,  it  has  been 
held,  that  where  the  payment  was  entirely  Toluntary,  a  right  to  re- 
cover back  the  money  paid  was  created  by  a  protest  and  notice  of 
an  intent  to  reclaim. 

On  the  contrary  it  has  been  frequently,  and  by  different  courts, 
decided  that  such  a  notice  and  protest  are  not  sufficient  to  give  a 
right  of  reclamation  where  the  payment  was  voluntary,  the  point 
being  directly  under  consideration.  The  following  are  some  of  the 
cases  :  Commissiofieri  v.  Walker,  8  Kans.  431  ;  Railroad  v.  Coni^ 
mis$ioner,  98  U.  S.  541,  per  Waitb,  C.  J. ;  Forbes  v.  Applelon,  5 
Gush.  115  ;  Patterson  v.  Coz,  25  Ind.  261.  In  Sham  v.  City  of  St. 
Paul,  10  Rep.  368,  the  court  say  :  '*  The  payment  therefore  was  a 
voluntary  one  unless  the  protest,  which  accompanied  it,  gave  it  a 
different  character.  This  it  could  not  do.  If  in  fact  the  party 
was  under  no  duress,  restraint  or  compulsion,  when  he  made  it,  it 
cannot  be  said  that  he  acted  under  the  influence  of  any  coercion  in 
making  it,  because  he  accompanied  the  act  with  a  written  or  verbal 
protest.  A  pix>test  is  of  no  avail  except  in  the  case  of  payment 
made  under  duress  or  coercion,  and  then  only  as  evidence  tending 
to  show  that  the  alleged  payment  was  the  result  of  duress.  McMiU 
Ian  V.  Richards,  9  Cal.  417.''  In  the  case  of  Railroads.  CommiS" 
sionors,  supra.  Chief  Justice  Waite,  after  stating  the  rule  substan- 
tially as  above,  added,  on  page  544 :  **  This  as  we  understand  it,  is  a 
correct  statement  of  the  rule  of  the  common  law.  There  are,  no 
doubt,  cases  to  be  found  in  which  the  language  of  the  court,  if  sej)- 
arated  from  the  facts  of  the  particular  case  under  consideration, 
would  seem  to  imply  that  a  protest  alone  was  sufficient  to  show  that 
the  payment  was  not  voluntary ;  but  on  examination  it  will  be 
found  that  the  protest  was  used  to  give  effect  to  the  other  attending- 
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ciroumstanceB."  This  obseiTatioii  is  applicable  to  maoj  of  the  caaet 
«it«d  by  the  learned  counsel  for  the  plaintiffit  It  u  worthy  of  re- 
mark that  in  the  case  jost  leterrod  to  the  claim  paid  was  for  taxea 
and  the  treasurer  had  in  his  hand  at  the  time  a  warrant  which 
would  have  authorized  him  to  seize  the  goods  of  the  compuiy  to 
enforce  the  collection,  and  the  warrant  was  in  the  nature  of  an  exe- 
cation  running  against  the  property.  When  the  company  paid  the 
tax  claimed  they  filed  with  the  treasurer  a  written  protest  alleging 
the  illegality  of  the  tax  add  giving  notice  that  suit  would  be  brought 
to  recover  back  the  money  paid.  Notwithstanding  all  this  it  was  held 
that  no  recovery  could  be  had  because  in  fact  no  attempt  had  been 
made  to  put  the  warrant  in  force.  The  chief  justice  quotes  with 
Hpprobation  the  language  of  Chief  Justice  Shaw  in  Prealon  v.  Bot- 
ion,  IS  Pick.l4,  stating  the  rale  thus  :  "  When  therefore  a  party 
not  liable  to  taxation  is  called  upon  peremptorily  to  pay  upon  such 
»  warrant,  and  he  can  save  himself  in  no  other  way  than  by  paying 
the  illegal  demand,  be  may  give  notice  tht^  he  so  pays  it  by  doreM 
iind  not  voluntarily,  and  by  showing  that  he  is  not  liable  to  pay, 
recover  it  bock,"  and  he  adds  :  "This  we  think  is  the  true  nde." 
Uauy  more  cases  to  the  same  effect  might  be  cited,  bat  it  is  unneo- 
essary  to  prolong  the  disoassion,  as  the  principle  involved  is  free  of 
difficulty.  Judgment  offlmud. 


KaOIQEa  V.    PiTCAIBH. 
(101  PaoD.  St.  811.) 

•Agtneg  —  Kdbility  ofagmtJ>>T  fiUtrtprttrntaUo^ 

AttheaollidtBUoDor  defeodant,  ui  liiBannce  ageut,  pUiDtiStook  kfin  pelh^ 
Id  his  compuij.  The  plaintiS  called  his  attention  to  a  clanae  prahiUtily 
the  keeping  of  petroleum,  told  him  he  wbb  obliged  to  keep  a  little,  and 
asked  if  the  fact  ought  not  to  be  noted.  The  defendant  replied  that  it  wm 
UDDeceBHary.  and  that  so  long  bh  he  did  not  keep  more  than  one  bMrel,  il 
would  never  be  tahen  notice  of.  The  plaintiff  BUHlained  a  Ion,  and  U« 
po1i«;  was  held  void  b;  reason  of  such  keeping  of  petroleum.  BM,  that 
defendant  was  liable  in  dunagea  for  the  misrepreeentation. 

ACTION  of  damages  for  misrepresentation.     The  head-note  and 
opinion  states  the  point      The  defendant  had  judgment 
below. 
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DalxM  and  Hampton,  for  plaintiff  in  error* 
Schoyersjii  McGUl,  for  defendant  in  error. 

Stbubbit^  J.  The  subject  of  complaint,  in  both  speciflcationg 
of  error,  is  the  entry  of  judgment  for  defendant  non  obstante 
veredicto.  It  is  contended  that  upon  the  facts  established  by  the 
verdict,  judgment  should  have  been  entered  thereon  in  fuvor  of 
plaintiff.  The  jury  were  instructed  to  return  a  verdict  for  the 
amount  claimed  by  him,  if  they  were  satisfied  the  allegations  of 
fact  contained  in  the  point  presented  by  him  were  true.  In  view  of 
this,  the  finding  in  his  favor  necessarily  implies  a  verification  of 
the  several  matters  specified  in  plaintiff^s  point,  and  hence  it  must 
now  be  regarded  as  containing  a  truthful  recital  of  the  circumstances 
connected  with  the  delivery  of  the  policy  and  payment  of  the 
premium. 

The  transaction,  as  therein  detailed,  clearly  amounted  to  a 
Aiutual  understanding  or  agreement  between  the  parties  that  the 
stock  of  merchandiBe,mentioned  in  the  policy,  should  include  one 
barrel  of  carbon  oil ;  in  other  words,  that  the  plaintiff  should  have 
the  privilege  of  keeping  that  quantity  of  oil  in  connection  with  and 
as  a  part  of  the  stock  insured,  without  thereby  invalidating  his 
policy.  It  is  impossible  to  regard  the  transaction  in  any  other 
light.  The  jury  found  that  plaintiff  '^  took  the  policy  upon  the 
faith  "  of  the  representations  made  by  defendant.  These  represen- 
tations were  not  merely  expressions  of  opinion  as  to  the  meaning  of 
the  policy.  On  the  contrary,  the  defendant  acting  as  its  agent  and 
assuming  authority  to  8})eak  for  the  insurance  company,  asserted 
without  any  qualification  that  when  carbon  oil  was  kept  as  plaintiff 
was  in  the  habit  of  keeping  it  —  a  single  barrel  at  a  time  —  it  was 
unnecessary  to  mention  the  fact  in  the  policy,  or  otherwise  obtain 
the  consent  of  the  company ;  that  no  notice  is  ever  taken  of  it  un- 
less ^^it  is  kept  in  large  quantity  —  say  several  hundred  barrels.  In 
that  case,  when  it  is  wholesale,  it  should  be  mentioned  ;  but  i\s 
long  as  it  is  kept,  not  more  than  a  barrel  in  the  store  at  a  time,  it 
is  considered  as  general  merchandise  and  is  not  taken  notice  of  in 
any  other  way.*'  Such  was  the  language  employed  by  defendant, 
evidently  for  the  purpose  of  dispelling  any  doubt  that  existed  in 
the  mind  of  the  plaintiff  and  inducing  him  to  accept  the  policy  and 
pay  the  premium ;   and  to  that  end  at  least  it  was  succ^sfuL 
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What  was  said  and  done  by  defendant,  in  the  courae  of  the  trsm- 
action,  amounted  to  more  than  a  poeitive  aasarance  that  the 
accepted  meaning  of  the  policy  was  as  represented  by  him.  In 
effect,  if  not  in  subetance,  his  declarationB  were  tantamount  to  a 
proposition,  on  behalf  of  the  company  he  assumed  to  represent, 
that  if  the  insurance  was  effected  it  should  be  with  the  understand- 
ing that  a  barrel  of  carbon  oil  was  included  in  and  formed  part 
of  the  insured  stock  of  merchandise,  without  being  specially 
mentioned  in  the  policy.  The  plaintiff  donbtless  so  regarded 
his  declarations,  and  relying  thereon,  as  the  jury  has  found, 
accepted  the  policy  on  the  terms  proposed,  uid  thus  conclnded, 
as  he  believed,  a  valid  contract  of  insurance,  authorizing 
him  to  keep  in  stock,  as  he  had  theretofore  done,  a  small 
quantity  of  carbon  oil.  It  was  not  until  after  the  property 
was  destroyed  that  he  was  undeceived.  He  then  discovered, 
that  in  oousequence  of  defendant  having  exceeded  his  authority, 
he  was  without  remedy  against  the  company.  Has  he  any 
remedy  against  the  defendant,  by  whose  unauthorized  act  he 
was  placed  in  this  false  position  ?  We  ihink  he  has.  If  the 
president  or  any  one  dnly  authorized  to  represent  the  company 
had  aclcd  as  defendant  did,  there  could  be  no  doabt  as 
to  its  liability.  Why  should  not  the  defendant  be  personally 
responsible,  in  like  manner,  for  the  consequences,  if  he,  assuming 
to  act  for  the  company,  overstepped  the  boundary  of  his  authority 
and  thereby  misled  the  plaintiff  to  his  injury,  whether  intention- 
ally or  not  ?  The  only  difference  is  that  in  the  latter  the  authority 
is  self-assumed,  while  iu  the  former  it  is  actual ;  but  that  cannot 
he  urged  as  a  sufficient  reason  why  plaintiff,  who  is  blameless  in 
both  cases,  should  boar  the  loss  in  one  and  not  in  the  other. 
As  a  general  rule,  "  whenever  a  party  undertakes  to  do  any 
act  as  the  agent  of  another,  if  he  does  not  possess  any  authority 
from  the  principal  therefor,  or  if  he  exceeds  the  authori^ 
delegated  to  him,  ho  will  bo  personally  liable  to  the  person  with 
whom  he  is  dealing  for  or  on  account  of  his  principaL"  Story  on 
Agency,  261.  The  same  principle  is  recognized  in  Evans  on 
Agency,  *  301 ;  Wbart.  on  Agency  524  ;  %  Smith  Lead.  Cases 
380,  note  ;  1  Pars.  Gout.  67,  and  in  numerous  adjudicated 
cases,  among  which  are  :  Hampton  v.  Speck«nagei,  9  S.  A;  R. 
2ia,  222  i  H  Am.  Dec  704  ;  Zatfttg  v.  Stmari,  1  W.  * 
S.  222,  226  ;   McConn   v.    Lady,    10  W.    N.    0.   493  ;   /e/7g   v. 
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Yarky  10  Gush .  392  ;  BaUzen  v.  Nicolay,  63  N.  Y.  467.  In  the 
latter  case,  it  is  said,  the  reason  why  an  agent  is  liable  in  damages 
to  the  person  with  whom  he  contracts,  when  he  exceeds  his 
authority,  is  that  the  party  dealing  with  him  is  deprived  of  any 
remedy  upon  the  contract  against  the  principal.  The  contract, 
thoQgh  in  form  that  of  the  principal,  is  not  his  in  fact,  and  it  is 
bnt  just  that  the  loss  occasioned  by  there  being  no  valid  contract 
with  him  should  be  borne  by  the  agent  who  contracted  for  him 
without  authority.  In  Layng  y.  Stewart,  $upra,  Mr.  Justice  Hu- 
ston says:  *'  It  is  not  worth  while  to  be  learned  on  very  plain  mat- 
ters. The  cases  cited  show  that  if  an  agent  goes  beyond  his  au- 
thority and  employs  a  person,  his  principal  is  not  bound,  and  in 
such  case  the  agent  is  bound."  The  plaintiff  in  error,  in  McConn 
Y.  Lady,  supra,  made  a  contract,  believing  he  had  authority  to  do 
so,  and  not  intending  to  bind  himself  personally.  The  jury  found 
he  had  no  authority  to  make  the  contract  as  agent,  and  this  court, 
in  affirming  the  judgment,  said:  ''It  was  a  question  of  fact  sub- 
mitted to  the  jury  whether  the  plaintiff  in  error  had  authority 
from  the  school  board  to  make  the  contract  as  their  agent.  They 
found  he  had  not.  He  was  j>ersonally  liable  whether  he  made  the 
contract  in  his  own  name  or  in  the  name  of  his  alleged  principal. 
It  is  a  mistake  to  suppose  that  the  only  remedy  was  an  action 
against  him  for  the  wrong.  The  party  can  elect  to  treat  the  agent 
as  a  principal  in  the  contract." 

The  cases  in  which  agents  have  been  adjudged  liable  personally 
have  sometimes  been  classified  as  follows,  viz. :  1.  Where  the  agent 
makes  a  false  representation  of  his  authority  with  intent  to  deceive* 
2.  Where,  with  knowledge  of  his  want  of  authority,  but  without 
intending  any  fraud,  he  assumes  to  act  as  though  he  were  fully  au- 
thorized ;  and  3.  Where  he  undertakes  to  act  bona  fide,  believing 
he  has  authority,  but  in  fact  has  none,  as  in  the  case  of  an  agent 
acting  under  a  forged  power  of  attorney.  As  to  cases  fairly  brought 
within  either  of  the  first  two  classes  there  cannot  be  any  doubt  as 
to  the  personal  liability  of  the  self-constituted  agent,  and  his  lia- 
bility may  be  enforced  either  by  an  action  on  the  case  for  deceit, 
or  by  electing  to  treat  him  as  principal.  While  the  liability  of 
agents,  in  cases  belonging  to  the  third  class,  has  sometimes  been 
doubted,  the  weight  of  authority  appears  to  be  that  they  are  also 
liable.  In,  Story  on  Agency,  the  learned  author,  recognizing  the 
undoubted  liability  of  those  belonging  to  the  first  two  classes,  says, 
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**  Another  base  may  be  pat  which  may  seem  to  admit  of  soma 
doabt,  and  that  is  where  the  party  undertakes  to  act  as  an  agent 
for  the  principal,  b&na  fide  believing  he  has  due  authority,  and 
therefore  acts  under  an  innocent  mistake.  In  this  last  case  how-, 
ever  the  agent  is  held  by  law  to  be  equally  as  responsible  as  he  is 
in  tho  two  former  cases,  although  he  is  guilty  of  no  intentional 
fraud  or  moral  turpitude.  This  whole  doctrine  proceeds  upon  a 
plain  principle  of  justice,  for  every  person  so  acting  ior  another,  by 
a  nactural  if  not  a  necessary  implication,  holds  himself  out  as  hav- 
ing competent  authority  to  do  the  act,  and  he  thereby  draws  the 
other  party  into  a  reciprocal  engagement.  If  he  has  no  such  au-i 
thority  and  acts  bona  fide,  still  he  does  a  wrong  to  the  other  party  ; 
and  if  that  wrong  produces  injury  to  the  latter,  owing  to  his  con- 
fidence in  the  truth  of  an  express  or  implied  assertion  of  authority 
by  the  agent,  it  is  perfectly  just  that  he  who  makes  such  assertion 
should  be  personally  responsible  for  the  consequences,  rather  than 
that  the  injury  should  be  borne  by  the  other  party  who  has  been 
misled  by  it."  Story  on  Agency,  264.  This  principle  is  sustained 
by  the  authorities  there  cited,  among  which  is  Smoui  v.  Hhery,  10 
Mees.  &  Wels.  1,  9. 

Without  pursuing  the  subject  further,  we  are  of  opinion  thai 
upon  the  facts  established  by  the  verdict,  judgment  should  have 
been  entered  for  the  plaintiff,  on  the  question  of  law  reserved. 

Judgment  reversed,  and  judgment  is  now  entered  in  favor  of  the 
plaintiff  for  13,037.30,  the  amount  found  by  the  jury,  with  interest 
from  January  20,  188S,  the  date  of  the  verdict 

Judgment  r€v$r$&L 


Oablin  v.  Ohappbl. 

(101  Pttui.  81. 818.) 
IBnei — right  ofiwrfae&'^wnsr  to  mppori. 

Where  the  owner  of  land  oonvejrs  it  in  fee,  reserring  the  ooal,  and  afterward 
oonyejB  the  ooal  to  another,  the  latter  is  liable  to  the  grantee  forsabeidence 
of  the  soil  bj  the  mining  of  the  coal,  although  the  mining  was  carefnllx 
done. 

i  CTION  for  injury  to  land  by  mining.    The  opinion  states  the 
J\    case.    The  plaintiff  had  judgment  below. 
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77iom£W  JT  Marshall  and  c/oAii  Cbyfe,  for  plaintifb  in  error. 
Bird  d  Porter y  for  defendants  in  error. 

Obbbn,  J.  This  was  an  action  brought  by  an  owner  of  the  sur- 
face against  the  defendants,  miners  of  coal  underneath,  to  recover 
damages  for  injuries  to  the  plaintifTs  house  by  reason  of  the  crack- 
ing and  sinking  of  the  soil  occasioned  by  the  mining  operations  of 
the  defendants.  Neither  the  testimony  nor  the  charge  of  the  court 
is  printed,  and  the  only  question  arising  upon  the  record  is  whether 
the  court  was  in  error  in  refusing  two  of  the  defendants'  points. 
One  of  the  points  was  as  follows  :  *^  Under  the  title  in  eyidence  in 
this  case  the  defendants  are  not  insurers  for  the  surface  of  the 
soil;  all  the  duty  imposed  upon  them  is  to  leave  such  support  as 
would  ordinarily  support  the  surface  of  the  land.''  The  remaining 
point  expresses  the  same  idea,  though  in  slightly  different  language, 
thus,  **  The  law  does  not  exact  from  the  defendants  more  than  an 
ordinarily  careful  taking  away  the  coal  from  underneath  the  sur- 
face of  the  plaintiff."  There  is  no  doubt  that  under  the  reserva- 
tion contained  in  the  deed  from  the  original  owner,  all  the  coal  un- 
derlying the  plaintiff's  premises  was  reserved  to  the  grantor,  and 
this  coal  and  the  right  to  remove  it  became  vested  in  the  defend- 
ants. The  question  was,  what  kind  of  support  of  the  surface  were 
the  defendants  bound  to  leave  ?  By  their  points  they  asked  the 
court  to  say  ''such  support  as  would  ordinarily  support  the  surface 
of  the  land,"  or  such  as  would  be  left  by  ''an  ordinary,  careful 
taking  away  the  coal  from  underneath  the  surface  of  the  plaintiff." 
Practically  this  amounts  to  the  doctrine  that  "ordinary"  instead 
of  "actual"  support,  is  all  that  the  surface  owner  is  entitled  to. 
In  other  words,  if  the  support  is  apparently  sufficient  though  not 
so  in  reality,  the  duty  of  the  defendants  is  discharged.  We  do 
not  understand  this  to  be  the  law,  nor  even  that  the  question  is  an 
open  one  under  our  recent  decisions.  In  the  case  of  Horner  v. 
Wcdsofiy  79  Penn.  St.  242;  s.  o.,  21  Am.  Hep.  55,  this  very  subject 
was  fully  considered  and  determined.  The  court  below  was  asked 
to  charge  that  if  the  defendants  "conducted  their  mining  opera- 
tions according  to  the  approved,  established  and  customaiy  course 
and  practice  of  mining  in  this  region  and  without  any  negligence  in 
the  operation  of  mining,"  they  would  not  be  responsiUe  for  dam- 
ages caused  by  surface  water  breaking  in  through  openings  made  in 
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the  Borfaoe  by  the  mining  operations.  This  the  oonrt  lefnsed  and 
charged  that  the  defendants  would  be  responsible  for  the  inb^ao- 
tion  of  snrfsce  water,  thoagh  not  of  sabterranean  water,  without 
any  reference  to  actaal  negligence  or  want  of  skill  in  the  miner. 
The  court  said,  after  stating  the  right  of  an  upper  mine  owner  to 
flood  a  lower  mine  with  subterranean  water  aocamalated  from 
mining  in  an  ordinary  way  :  "  Bnt  otherwise  where  the  mining  is 
done  in  such  a  manner  (whether  the  ordinary  way  or  not)  as  to 
introdace  foreign  water  from  the  sorface  or  higher  lerel,  by  reason 
of  the  roof  falling  in,  and  tfans  introducing  wat«r  from  the  sarfaoe 
which  would  not  have  flowed  in  if  the  roof  of  the  mines  had  re- 
muned  andistnrbed  and  compact  after  the  coal  was  removed." 
Oar  brother  Qokdon,  in  an  ezhanstive  opinion,  stating  this  to  be 
the  whole  question,  reviewed  onr  own  and  the  English  cases  and 
showed  that  the  coart  below  was  right  in  its  mling,  and  that  even 
a  ooatom  of  mining  so  as  to  take  away  all  the  coal  without  leaving 
safficient  surface  sapport  would  be  illegal  and  void.  On  page  348 
he  said,  "  But  the  leaJmed  judge  who  tried  this  case  in  the  Oommon 
Pleas  refused  to  recognize  any  each  costom.  In  this  we  think  he 
was  right.  This  identical  point  was  raised  in  the  case  of  Jtme$  v: 
Wagner,  66  Penn.  St  429;  8.  c,  5  Am.Bep.  385,  where  it  was  held 
that  of  oommon  right,  the  mining  right  was  servient  to  the  surface 
to  the  extent  Qf  sufficient  supports  to  sustain  it,  and  that  there 
cbnid  be  no  custom  to  the  contrary.  The  reason  given  for  this  con- 
clusion was  that  the  business  of  mining  in  the  western  part  of  the 
State  was  of  a  date  too  recent  to  give  such  a  custom  the  age  neoes- 
sary  for  its  validity.  We  are  willing  however  to  go  one  step  further, 
jtnd  say  that  the  alleged  usage  lacks  another  essential  feature  of  a 
good  custom,  and  that  is  reasonableness.  It  is  uot  reasonable  that 
that  which  the  law  grants  as  of  common  right  should  not  merely  be 
modified,  but  abrogated  by  custom  or  usage."  In  BaJnbridge  on 
Mines  and  Minerals,*  433,  the  doctrine  is  thus  stated  :  "It  is  now 
established  by  recent  decisions  that  as  a  general  rule  of  law,  the 
owner  of  the  surface  is  entitled  to  absolute  support — and  as  in 
cases  of  rights  to  water,  not  as  an  easement  or  right  depending  on 
a  supposed  grant  bat  as  a  proprietary  right  at  common  law."  And 
again,  on  page  434  :  "  When  there  is  an  absolute  right  of  support, 
it  is  not  material  that  the  surface  owner  is  ignorant  or  cognisant  of 
the  state  of  the  mines,  or  the  mode  of  working,  or  that  the  mine 
owner  has  shown  the  utmost  skill  and  prudence  in  working  them." 
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It  will  here  be  seen  that  the  right  of  the  saiface  owner  is  de- 
clared to  be  a  right  to  absolute  support,  and  that  when  such  a  right 
exists  it  is  of  no  consequence  with  what  degree  of  skill  and  prudence 
the  mine  owner  conducts  his  operations.  The  writer  cites  and  re- 
views many  decisions  of  the  English  courts  in  support  of  the  text. 
Thus  in  Harrin  v.  Ryding^  5  M.  &  W.  60,  which  was  a  grant  of  the 
surface  with  a  reservation  of  all  the  minerals  and  a  right  of  entry 
to  take  them  away,  Baron  Aldsbson  said,  speaking  of  the  rights 
of  the  surface  and  mine  owners  respectively,  '^  They  are  each  to 
eujoy  their  right  of  property,  and  each  is  to  act  in  respect  of  those 
rights  of  property  upon  the  maxim  that  he  is  to  use  his  own  prop- 
erty so  as  not  to  injure  his  neighbor,"  and  that  the  miner  is  to  get 
his  minerals  ''in  that  reasonable  and  ordinary  mode  in  which  he 
would  be  authorized  to  get  them,  provided  he  leaves  a  proper  sup- 
port for  the  land  which  the  other  party  is  to  enjoy."  Baron  Pauks 
said,  ''  I  do  not  mean  to  say  that  all  the  coal  does  not  belong  to  the 
defendants,  but  that  they  cannot  get  it  without  leaving  sufficient 
support."  That  is,  whatever  may  be  the  right  of  the  miner  as  to 
the  minerals,  they  must  be  taken  in  a  reasonable  and  ordinary 
manner,  and  iu  any  event  a  support  must  be  left,  which  shall  be 
sufficient  to  sustain  the  surface.  In  Humphries  v.  Brogden^  12  Ad. 
&  Ell.  (N.  S.)  739,  Lord  Campbbll,  G.  J.,  commenting  upon  this 
case  said  :  ''  But  the  barons,  in  the  very  comprehensive  and  masterly 
judgment  which  they  delivered  seriatim,  seem  all  to  have  thought 
that  the  reservation  of  the  minerals  would  not  have  justified  the 
defendant  in  depriving  the  surface  of  a  complete  support,  however 
carefully  he  might  have  proceeded  iu  removing  them."  The  same 
learned  judge,  in  the  course  of  hid  elaborate  and  exhaustive  opinion, 
also  said,  on  page  745  :  ''Something  has  been  said  of  a  right  to  a 
reasonable  support  for  the  surface ;  but  we  cannot  measure  out 
degrees  to  which  the  right  may  extend ;  and  the  only  reasonable 
support  is  that  which  will  protect  the  surface  from  subsidence  and 
keep  it  securely  at  its  ancient  and  natural  leveL"  The  jury  found 
that  the  company  defendant  had  worked  carefully  and  according  to 
the  custom  of  the  country,  but  without  leaving  sufficient  supports 
or  pillars.  Notwithstanding  this  finding  a  verdict  was  entered  for 
the  plaintiffs,  which  was  sustained  by  the  court  after  the  fullest 
consideration.  Lord  Campbell,  defining  more  especially  the  right 
of  the  surface  owiler,  said,  on  page  744  :  *'  Pari  raiioue^  when  there 
are  separate  freeholds,  from  the  surface  of  the  laud  and  the  minerab 
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belonging  to  different  owners,  we  are  of  opinion  that  the  owner  of 
the  surface  while  unincumbered  by  buildings  and  in  its  nataral 
state,  is. entitled  to  hare  it  supported  by  the  subjacent  mineral 
strata.  Those  strata  may  of  course  be  removed  by  the  owner  of 
them,  so  that  a  sufficient  support  for  the  surface  is  left ;  bat  if  the 
surface  subsides,  and  is  injured  by  the  removal  of  these  strata, 
although  on  the  supposition  that  the  surface  and  the  minerals 
belong  to  the  same  owner,  the  operation  may  not  have  been  con- 
ducted negligently,  nor  contrary  to  the  custom  of  the  country,  the 
owner  of  the  surface  may  maintain  an  action  against  the  owner  of 
the  minerals  for  the  damage  sustained  by  the  subsidence." 

In  the  case  of  Jones  v.  Wagner ,  66  Penn.  St  434;  s.  c,  5  Am. 
Rep.  385,  Chief  Justice  Thompsout  after  referring  to  the  fore- 
going and  a  number  of  other  cases,  concludes  thus:  '^  These  cita- 
tions prove  two  things,  viz.,  that  the  owner  of  a  mineral  estate,  if 
the  law  be  not  controlled  by  the  conveyance,  owes  a  servitude  to 
the  superincumbent  estate,  of  sufficient  support;  consequently  the 
failure  to  do  so  is  negligence  and  may  so  be  declared  upon."  All 
that  was  decided  in  these  cases  was  re-affirmed  in  Coleman  v.  Chad- 
foick,  80  Penn.  St.  81,  in  which  the  right  of  actual  support  was  as- 
serted in  the  surface  owner  in  most  emphatic  language.  **  Support 
is  part  and  parcel  of  the  reserved  estate  ;  it  is  of  common  right, 
and  hence  must  pass  if  at  all,  by  express  grant,  and  is  not  t  be 
defeated  by  mere  implication  arising  from  language  that  does  not 
import  such  an  effect."  Gordon,  J.,  p.  87.  Thus  wherever  the 
right  of  the  surface  owner  is  described  it  is  referred  to  as  a  right 
to  "support,"  "sufficient  support,"  "proper  support,"  "absolute 
support,"  but  never  as  "ordinary"  or  "  probable,"  or  "apparent 
support."  In  truth  the  right  would  have  but  little  if  any  value,  if 
it  existed  only  in  this  qualified  and  limited  sense.  If  it  is  to  depend 
absolutely  upon  the  mere  question  whether  the  mine  owner  has  ex- 
erted ordinary  and  reasonable  precautions  to  preserve  it,  it  follows 
that  where  such  precautions  have  been  observed  it  has  no  existence  in 
practical  effect,  since  in  such  circumstances  there  could  be  no  re- 
covery for  its  destruction.  No  text-book  and  no  decision  has  been 
referred  to  our  attention  as  advocating  such  a  doctrine.  Scranion 
V.  Phillips,  94  Penn.  St.  15,  cited  by  the  plaintiffs  in  error,  decided 
only  that  the  implied  right  of  support  to  the  surface  might  be  con- 
veyed away  by  the  express  words  of  a  grant,  and  was  distinguished 
from  the  previous  cases,  on  that  very  ground.     Of  course  we  do 
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iiot  mean  to  be  understood  us  holding  that  this  right  to  actual  sup- 
port shall  be  superior  to  the  consequences  of  convulsions  of  nature, 
isach  as  earthquakes,  and  such  violent  disturbances  afi  may  be  classi- 
hod  as  being  the  act  of  God.  Nothing  of  that  kind  is  claimed  to 
havQ  transpired  in  the  present  case.  The  record  brings  before  us 
only  the  question  whether  the  owner  of  the  surface  is  entitled  to 
such  support  merely  as  would  ordinarily  sustain  the  surface  of  the 
land.  We  are  of  opinion  that  the  learned  court  below  ruled  cor- 
rectly on  this  subject,  and  therefore  the  judgment  is  affirmed. 

JudgmmU  affirmed. 


TuiGO  V.  Shbehak. 

(101  Penn.  8L  868.) 
RdigieM  9oei$ti€9  —  bithop  and  priut — $uppari. 

No  action  lies  in  favor  of  a  Roman  CathoUc  priest  against  his  bishop  for  salary 
or  sapport  daring  a  period  for  which  the  bishop  refused  to  assign  him  a 
ciiarge. 

ACTION  for  salaiy  or  support.     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

Charles  F,  MeKenna  and  John  Barton,  for  plaintiff  in  error. 

TTiomeu  M.  Marshall  and  A.  8.  D,  Waiterson,  for  defendant  in 
error. 

Paxsok,  J.  This  case  has  been  so  completely  buried  under  a 
load  of  ecclesiastical  lore  that  at  first  sight  it  would  seem  to  pre* 
sent  several  points  of  apparent  difficulty.  When  however  it  is  ex- 
amined critically,  the  supposed  difficulties  disappear,  and  the  only 
real  question  in  controversy  can  be  disposed  of  by  the  application 
of  a  few  well  understood  principles  of  law. 

The  case  below  was  this:  The  plaintiff,  Rev.  Patrick  M.  Shee- 
han,  is  a  priest  connected  with  the  catholic  church,  and  brought  an 
action  of  assumpsit  against  the  defendant,  the  Rt.  Rev.  John  Tuigg, 
bishop  of  the  diocese  of  Pittsburgh,  to  recover  the  sum  of  ^2,400, 
being  three  years*  salary  as  priest,  at  the  rate  of  $800  per  year. 
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The  suit  was  not  based  upon  actual  senricefl,  for  it  was  conceded 
that  during  the  penod  within  which  compensation  was  claimed  no 
services  had  been  performed,  but  upon  the  duty  to  support  its 
priests,  which  it  was  alleged  was  a  part  of  the  law  of  the  catholic 
church.  The  statute  law  of  the  diocese,  as  found  by  the  learned 
court  below,  fixes  the  salary  of  a  priest  in  charge  of  a  parish  at  1800 
per  annum,  the  amount  claimed  by  the  plaintiff.  The  court  held 
that  he  could  not  recover  this  salary  under  the  statute,  but  awarded 
him  the  sum  of  ^00  for  the  three  years,  under  ''  the  common  law 
of  the  church  which  guarantees  him  a  decent  support. '' 

It  appears  from  the  facts  found  by  the  court  that  about  the  close 
of  the  year  1870,  the  plaintiff  resigned  his  congregation  or  mis- 
sion at  Cameron's  Bottom,  Indiana  county.  Pa.,  on  account  of  ill 
health.  The  resignation  was  accepted  by  Rev.  John  Hickey,  who 
was  at  that  time  administrator  of  the  diocese.  Subsequently, 
Father  Hickey  gave  the  plaintiff  leave  of  absence  until  his  health 
should  be  restored.  He  was  absent  until  1875,  and  returned  to 
Pittsburgh  in  October  of  that  year.  Bishop  Domenec  was  at  that 
time  bishop  of  the  diocese  of  Pittsburgh.  From  1875  up  to  the 
consecration  of  the  defendant  as  bishop  of  this  diocese,  some  nego- 
tiations appear  to  have  been  going  on  with  a  view  of  assigning  the 
plaintiff  to  some  ecclesiastical  duty.  Nothing  came  of  it  however, 
and  after  the  date  of  Bishop  Tuigg's  consecration  the  plaintiff  ap- 
plied to  him  by  letter  and  otherwise  for  an  appointment  to  a  mis- 
sion or  congregation.  This  request  was  refused  by  the  bishop  for 
the  reasons :  Ist.  That  the  plaintiff  was  not  a  member  of  the 
diocese  of  Pittsburgh,  but  properly  belonged  to  Allegheny ;  and 
2d,  that  the  bishop  was  not  satisfied  of  plaintiff's  fitness  for  the 
charge  of  a  congregation,  and  required  some  evidence  on  that  point, 
especially  of  his  deportment  during  his  absence  from  the  diocese. 
It  appears  that  the  bishop  had  evidence  that  during  plaintiff's 
absence  ''his  course  of  life  had  not  been  regular."  After  this  re- 
fusal of  Bishop  Tuigg,  the  plaintiff  wrote  to  Archbishop  Wood  of 
Philadelphia,  to  intercede  in  his  behalf,  but  without  effect.  He 
then  went  to  Rome  and  made  an  informal  complaint  against  the 
bishop.  He  remained  in  Rome  until  1878.  While  there.  Bishop 
Tuigg  received  three  letters  from  the  Prefect  of  the  Propaganda  in 
Rome,  in  which  reference  was  made  to  the  plaintiff's  irregular 
habits.  The  plaintiff  left  Rome  in  1878,  stopped  a  few  days  in 
London,   landed  in  New  York,   where  he  remained  for  several 
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weeks  and  then  went  to  his  mother's  in  Virginia,  where  he  resided 
until  the  following  spring.  He  came  to  Pittsburgh  in  June,  1879, 
and  made  another  demand  upon  the  bishop  for  work  or  a  support 
and  was  refused.  Whereupon  he  brought  this  suit  against  him, 
chiiming  three  years'  salary. 

The  learned  court  further  found  that  '^  the  plaintiff  was  not  tried 
and  convicted  of  any  offense  ;  he  was  not  notified  of  any  charges 
or  complaints  against  him ;  he  was  not  removed  from  any  mission, 
congregation  or  post ;  nor  was  he  formally  suspended  from  the 
office,  functions,  rights  or  privileges  of  a  priest.  He  was  simply 
denied  an  appointment  to  any  work,  and  refused  any  support  by 
the  defendant,  on  the  ground  that  plaintiff  was  not  a  priest  of  the 
diocese,  or  if  he  was,  he  was  unfit  to  have  charge  of  a  mission  or 
congregation." 

That  the  defendant  acted  in  entire  good  faith  and  from  con- 
scientious motives  is  not  only  shown  by  the  evidence  but  is  found 
by  the  court  below.  The  learned  judge  says  in  the  conclusion  of 
his  findings  of  facts  :  ^^  I  take  great  pleasure  in  saying,  and  so 
find,  if  it  be  material,  that  there  is  no  evidence  that  Bishop  Tuigg, 
in  the  treatment  of  the  plaintiff,  was  influenced  by  any  personal, 
hostile  or  unkind  feeling  toward  him.  He  acted  from  a  conscien- 
tious sense  of  duty.  He  did  not  regard  Father  Sheehan  as  a  priest 
of  the  diocese,  for  whom  he  was  bound  to  provide,  but  considered 
him  more  properly  belonging  to  the  diocese  of  Allegheny.  From 
what  he  knew,  or  had  heard,  he  doubted  his  fitness  for  the  charge 
of  a  congregation.  He  required  evidence  of  his  fitness,  either  by 
letters,  or  trial  in  a  religious  house,  before  he  would  give  him  work 
or  engage  to  support  him  ;  and  the  facts  of  the  case  justified  these 
doubts  and  caution.  Father  Sheehan  had  been  absent  from  bis 
diocese  for  more  than  four  years,  and  when  he  returned  he  brought 
no  letters  or  evidence  as  to  his  deportment  during  his  absence. 
His  non-employment  and  non-exercise  of  the  priestly  functions, 
for  six  months  immediately  preceding  the  advent  of  the  defendant 
as  bishop  of  the  diocese,  were  calculated  to  excite  suspicion.  His 
long  delay  in  reporting  himself  after  being  sent  home  from  Rome 
was  inexcusable,  and  no  doubt  had  great  influence  in  defeating  his 
Application  in  1879." 

Under  these  circumstances,  is  the  bishop  liable  in  an  action  at 
law  to  the  plaintiff  for  his  salary,  or  an  equivalent  in  the  way  of 
support  ?  There  are  many  duties  in  life,  which,  in  tlie  absence  of 
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a  contraoty  the  law  will  not  enfixce  8peci6call7>  nor  wiH  it  gite 
compensation  in  damages  for  the  breach  thereof.  Had  the  plaint- 
iff sought  redress  within  his  chureh  his  rights  would  have  been 
determined  by  the  laws  of  the  chureh.  When  however  he  seeks 
the  aid  of  the  civil  courts  he  is  to  be  treated  precisely  as  any  other 
citizen,  and  his  rights  determined  by  the  same  standard;  He  has 
brought  an  action  of  assumpsit,  and  to  sustain  it  he  must  show  a 
contract  express  or  implied.  Has  he  shown  such  contract  ?  If  so, 
when,  where,  and  with  whom  was  it  made,  and  what  were  its  pre- 
cise terms  ?  It  certainly  was  not  made  with  Bishop  Tuigg,  for  the 
reason  that  when  he  was  consecrated  bishop  in  1876,  the  plaintiff 
was  without  a  congregation  and  had  been  absent  for  seyeral  years. 
Was  it  made  with  Bishop  Domenec,  the  predecessor  of  the  defend- 
ant in  his  office  of  bishop  of  Pittsburgh  ?  There  is  no  such  evi- 
dence and  there  is  no  such  finding  by  the  court  below.  All  that 
can  be  and  was  claimed  is  that  the  church  is  bound  by  its  own 
organic  law  to  provide  a  decent  support  for  its  priests.  That  it  is 
the  duty  of  a  religious  denomination  to  provide  a  support  for  its 
teachers  is  a  fact  that  is  recognized  with  a  few  exceptions  all  over 
Christendom.  It  is  said  however  to  be  especially  binding  upon 
the  catholic  chureh,  for  the  reason  that  its  priests  are  debarred  by 
its  canons,  and  by  their  ordination  vows,  from  engaging  in  any 
secular  employment,  and  that  from  this  vow  not  even  the  bishop 
can  absolve  them.  However  binding  such  a  duty  may  be  inforo 
conscientuB^  when  it  comes  to  its  enforcement  in  a  court  of  law  the 
plaintiff  must  show  a  contract.  With  all  the  ingenuity  and  learn- 
ing that  have  been  exhibited  in  this  case  no  contract  relation  has 
been  established.  The  duty  of  the  chureh  to  support  its  priests 
bears  some  analogy  to  the  obligation  recognized  by  several  religious 
denominations  to  support  their  own  poor.  Yet  it  has  never  been 
snpi)osed  that  this  duty  involved  a  contract  relation  which  would 
sustain  an  action  at  law  for  its  non-performance. 

The  plaintiff  alleges  that  the  law  of  his  church  creates  a  duty 
from  which  springs  an  implied  contract  on  the  part  of  the  bishop 
to  support  him  so  long  as  he  remained  a  priest  of  the  diocese,  and 
was  not  convicted  of  any  offense,  or  suspended  from  his  priestly 
functions.  Is  this  position  sound  ?  The  obvious  test  is  to  reverse 
the  position  and  treat  this  as  a  suit  by  the  bishop  to  recover  dama- 
ges from  the  plaintiff  for  a  failure  to  perform  his  priestly  functions 
or  any  duty  prescribed  by  his  ordination  vows.     No  one  will  con- 
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tend  thafc  each  a  suit  could  be  maijitained.  The  plaintiff  can  lay 
down  big  office  and  its  duties  at  pleasure.  For  doing  so  be  could 
only  be  visited  witb  ecclesiastical  censure  and  sucb  punisbinenti  if 
any,  as  tbe  canons  of  tbe  cburcb  prescribe.  Tbe  bisbop  would 
have  no  remedy  in  tbe  courts  of  law.  It  will  tbus  be  seen  tbat 
there  is  no  mutuality. 

If  we  assume  a  contract  relation  between  tbe  bisbop  and  tbe 
plaintiff  it  must  be  either  that  of  principal  and  agent  or  hirer  or 
hired.  This  involyes  the  right  of  either  party  te  end  the  contract. 
As  before  said,  the  plaintiff  may  end  it  at  pleasure  and  the  bisbop 
would  baye  no  remedy  in  damages.  The  plaintiff  can  haye  no 
higher  right. 

The  duty  of  the  church  to  support  its  priests  must  haye  some 
qualification,  even  inforo  conscientia.  The  right  to  support  may 
depend  upon  the  manner  in  which  the  priest  performs  his  official 
duties,  and  the  nature  of  his  walk  and  conversation  in  life.  He  may 
in  many  ways  render  himself  unfit  for  bis  holy  calling  and  yet 
avoid  a  conviction  for  crime,  or  perhaps  removal  from  office.  The 
usefulness  of  a  priest  may  be  destroyed,  and  yet  he  may  truly  say 
I  have  violated  no  law  of  the  land  or  of  the  church.  There  must 
be  a  discretion  left  somewhere  to  decide  such  questions,  and  we  see 
no  authority  competent  to  do  so  but  tbe  bisbop.  To  throw  such 
a  question  into  the  jury  box  in  a  common  law  proceeding  would  be  as 
novel  as  it  would  be  unsafe.  The  bisbop  exercised  his  discretion 
in  this  instance,  and  the  coui*t  below  set  bis  judgment  aside.  Yet 
upon  tbe  finding  of  facts  by  the  learned  judge,  tbe  bishop  was 
fully  justified.  If  a  priest  by  reason  of  his  equivocal  conduct  becomes 
unfitted  to  perform  his  priestly  functions,  it  is  difficult  to  see  by 
what  rule  of  ecclesiastical  or  civil  law  he  is  entitled  to  tk  salary  or 
support. 

It  would  be  doing  a  wrong  to  the  catholic  church  and  degrade 
its  priesthood  from  their  high  position  were  we  to  hold  tbat  the 
relation  between  the  bishop  and  his  priest  was  that  of  hirer  or  hired, 
of  employer  and  employee.  The  moving  consideration  in  sucb 
contracts  is  the  pecuniary  advantages  flowing  from  the  relation. 
When  a  priest  dedicates  his  life  to  the  church  and  takes  upon  him- 
self the  vows  of  obedience  to  its  laws,  he  is  presumed  to  be  actuated 
by  a  higher  principle  than  the  hope  of  gain.  Where  be  has  an 
actual  contract  witb  his  congregation  or  his  bishop  for  a  salary,  it 
may  be  enforced  as  any  other  contract ;  but  where  he  relies  upon 


;S{  PENNSYLVANIA, 


Taigg  T.  Sheehan. 


the  duty  of  his  charch  to  support  him  he  must  invoke  the  aid  of 
the  church  if  he  seeks  redress.     The  civil  courts  wisely  decline  to 
interfere  in  ecclesiastical  controversies  except  where  rights  of  pft>p- 
erty  are  concerned.     In  the  latest  case  before  this  court  upon  this 
subject  it  was  said:     ''  The  profession  of  a  priest  or  minister  of  any 
denomination  is  held  subject  to  its  laws ;  the  priest  acquired  it  by 
compact,  and  is  not  exempt  from  the  proper  discipline  and  author- 
ity of  his  church;  he  has  no  property  in  his  profesmon  that  shields 
him  from  the  consequences  of  his  broken  tows  and  compacts." 
Stack  T.  ffHara,  98  Penn.  St.  213.    To  the  same  effect  is  Chase  t. 
Cheeney,  58  IlL  509.    The  recent  case  of  Rase  t.  Vertin,  46  Mich.  457, 
closely  resembles  the  one  in  hand.     It  was  there  held  that  the  priest 
could  not  recover  his  salary  from  the  bishop ;  that  the  latter  was 
merely  his  superior  officer  in  the  church,  clothed  with  the  appointing 
power,  and  that  the  exercise  of  such  power  in  assigning  the  priest 
a  congregation  did  not  make  the  bishop  liable.     It  was  said  by 
Orates,  J. :   '^  The  main  facts  in  the  case  are  undisputed  and  the 
only  question  is  concerning  their  effect ;  and  in  my  opinion  they 
show  distinctly   that  the  relation    between  Bishop  Wrack  and 
the  priest  was  never  that  of  hirer  and  hired  in  any  sense,  imply- 
ing an  obligation  on  the  bishop  to  pay  the  priest.      The  bishop 
was  the  priest's  superior,  and  according  to  the  established  order  of 
things  in  the  economy  of  church  goTernment  regulating  the  decrees 
of  subordination  and  the  methods  of  administration,  it  was  the 
province  of  the  bishop  to  designate  the  place  for  the  priest  to  ex- 
ercise his  functions  and  to  prescribe  under  certain  limitations  the 
rules  for  his  guidance  and  control.'' 

We  are  of  opinion  that  there  was  no  such  contract  relation  be* 
tween  these  parties  as  will  sustain  this  action.  This  renders  an; 
further  discussion  of  the  case  unnecessary. 

is  rmfet^setL 
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Oriminai  law  —  wirfe9tiUm$  —  eorpu9  deUctL 

A  oonfesBsion  is  not  evidence  In  a  capital  case,  in  absence  of  proof  of  the  eorjm$ 
ddicHt  hut  the  earpu$  deUeti  need  not  he  prored  lieyond  the  poaaibilitj  of 
doubt.* 

nOl^VIGTION  of  murder.    The  opinion  states  the  point. 

Gill  and  Latta^  for  phuntiff  in  error. 

S,  A,  Eline,  district  attorney,  Z>.  S.  Atkinson  and  A.  M.  Sloany 
for  Commonwealth. 

r 

Paxsox,  J.  This  cause  was  argued  here  as  upon  a  motion  for  a 
new  trial,  and  two  of  the  assignments  of  error  are  to  the  refusal  of 
the  court  to  grant  it.  We  ought  not  to  he  called  upon  at  this  late 
day  to  say  that  it  is  not  within  the  line  of  our  recognized  duties  to 
correct  supposed  errors  in  the  lower  courts  in  this  manner.  Nor 
are  capital  cases  an  exception  to  this  rule.  We  are  not  jurors,  and 
are  not  called  upon  to  v/eigh  the  evidence  even  when  a  human  life 
id  at  stake,  further  than  to  say,  when  called  upon  to  do  so  in  an  or 
derly  manner,  whether  there  is  sufficient  CTidence  to  submit  to  the 
jury  upon  a  particular  question  of  fact.  If  the  jury  make  a  mis- 
take the  remedy  is  a  motion  for  a  new  trial  in  the  court  below.  If 
a  new  trial  is  refused  where  upon  the  CTidence  it  ought  to  have 
been  granted,  and  the  judgment  is  affirmed  here  upon  the  law  of 
the  case,  the  only  remedy  is  an  appeal  to  the  pardoning  power.  It 
is  foreign  to  our  duties  to  interfere  in  such  cases,  nor  do  we  see 
that  any  practical  good  would  result  from  our  assuming  such  a  jur- 
isdiction. It  is  better  for  the  administration  of  the  criminal  law 
that  each  department  of  the  government  concerned  therein  should 
confine  itself  to  those  duties  which  the  law  has  assigned  to  it,  and 
which  long  experience  has  shown  to  be  wise  and  proper. 

The  foregoing  remarks  are  made  without  any  reference  to  the  mcr- 
its  of  this  particular  case,  and  seemed  to  be  called  for  by  the  manner 

*See  note.  40  Am.  Rep.  SflO. 
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ill  which  it  was  presented.     I  will  now  proceed  to  discuss  brieflj 
the  questions  of  law  presented  by  the  record. 

The  principal  points  pressed  upon  the  argument  at  bar  were  : 
1st.  That  the  corpus  ddidi  was  not  sufficiently  proved,  and  2d. 
That  in  the  absence  of  such  proof  evidence  of  the  prisoner's  con- 
fession was  improperly  received.  The  2d  and  5th  assignments  of 
error  were  intended  to  cover  the  first  proposition^  but  they  fall 
short  of  it.  They  merely  allege  error  in  admitting  the  testimony 
of  H.  A.  Rudolph  and  Mary  McCready  stating  their  belief,  and  the 
grounds  of  it,  that  the  skull  and  jaw  bone,  produced  before  the 
jury,  were  those  of  Mrs.  McOready,  the  deceased,  for  whose  mur- 
der the  prisoner  was  indicted.  That  this  evidence  was  competent 
is  too  clear  for  argument.  The  witness  Mary  McCready  was  a 
daughter  of  the  deceased;  the  witness  Rudolph  knew  her  well;  she 
haiid  eaten  at  his  table  for  over  two  years,  and  each  testified  to  cer- 
tain pecularities  of  jaw  and  teeth,  from  which  they  bad  respect- 
ively formed  the  opinion  above  referred  to.  It  was  no  answer  to 
this  to  say  that  Rudolph  was  not  a  credible  witness,  and  that  Mary 
McCready  was  mistaken  as  to  some  of  the  teeth  in  the  jaw.  These 
were  questions  affecting  the  weight  of  the  evidence  and  were  en- 
tirely for  the  jury.  Witnesses  were  called  to  impeach  Rudolph  ; 
others  were  called  to  sustain  him.  The  jury  evidently  believed 
Itim,  and  we  cannot  say  they  were  wrong.  It  would  be  a  serious 
thing  to  impute  perjury  to  a  witness  for  the  Commonwealth  in  a 
capital  case.  A  jury  would  hesitate  to  do  so,  while  they  might 
think  he  was  mistaken,  or  that  his  opinion  or  belief  of  a  fact  was 
not  founded  upon  a  sufficient  basis.  It  was  argued  that  Mary 
McCready's  testimony  was  unreliable ;  that  in  point  of  fact  she 
proved  the  jaw  was  not  her  mother's,  because  she  said  her  mother 
had  no  back  teeth;  only  front  teeth.  What  she  did  say  was  this  : 
"  There  was  no  double  teeth  on  either  side  above  that  I  can  re- 
member, but  there  was  some  roots  of  decayed  teeth  back  on  each 
side  ♦  ♦  ♦  only  decayed  teeth,  roots  like,  back."  Now  the 
fact,  which  appears  to  be  conceded,  that  the  deceased  had  three 
back  teeth,  would  not  affect  the  competency  of  the  testimony  of 
the  witness,  and  might  not  impair  her  credibdity  with  the  jury. 
It  is  certainly  not  a  question  for  our  consideration  upon  a  writ  of 
error. 

The  testimony  referred  to  was  not  the  only  evidence  of  the  cor- 
pus delicti.    It  had  previously  been  shown  tiiat  the  deceased  dia- 
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aj^eared  about  the  middle  of  Fehroary,  1877,  under  circomstanoos 
which  pointed  strongly  to  her  death  by  violence.  She  was  a  woman 
about  fifty  years  of  age,  in  humble  life,  living  with  her  son,  a  lad  of 
about  twelve  years  of  age,  in  a  small  log  cabin  on  tho  Kiskiminetas 
river  in  Westmoreland  county. '  The  little  boy  testified  that  he  last 
saw  his  mother  on  the  morning  of  her  disappearance,  at  about  eight 
o'clock,  that  they  ate  breakfast  together,  and  that  when  he  re-i 
turned  from  school  about  four  o'clock  in  the  afternoon,  his  mother 
was  not  there,  and  that  he  never  saw  or  heard  of  her  since.  NothiDg 
about  her  house  appears  to  have  been  disturbed;  the  fire  was  burn- 
ing in  the  stove,  but  there  were  no  indications  of  any  preparation' 
lia?ing  been  made  for  supper;  every  thing  about  the  house  seemed 
to  have  been  in  order ;  all  the  furniture,  carpet,  bedding,  chairs; 
and  the  wardrobe  of  the  deceased,  shawls,  dresses  and  other  arti- 
cles of  clothing  were  there.  It  further  appeared  that  the  deceased 
was  not  in  the  habit  of  going  from  home.  The  evidence  showed 
that  she  was  a  home  woman,  and  her  sudden  disappearance  was  a 
surprise  and  a  mystery  to  all  her  neighbors,  the  more  so  when  it 
became  known  that  her  humble  home  with  its  furniture  and 
clothing  was  found  in  the  precise  condition  as  on  that  morning 
when  her  little  son  left  for  his  school.  Search  was  made  for  her, 
but  it  proved  fruitless;  inquiries  were  equally  vain,  nor  was  there 
any  thing  shown  which  might  allure  her  from  her  home  or  to  raise 
a  suspicion  that  she  had  committed  suicide.  Prior  to  her  disap- 
pearance the  prisoner  on  more  than  one  occasion  had  threatened 
to  take  her  life ;  he  knew  her  and  had  several  times  visited  her' 
house,  and  it  was  proven  that  some  time  before  her  disappearance 
he  had  been  in  the  neighborhood.  On  the  4th  of  April,  1878,  a 
human  skull  was  found  on  the  river  shore  near  the  house  in  which 
Mrs.  McCready  lived.  The  hair  attached  to  the  skull  was  evi- 
dently that  of  a  woman;  it  was  black  and  gray,  corresponding  to 
the  hair  shown  to  have  belonged  to  her.  The  skull  showed  marks 
of  violence;  there  were  two  wounds,  either  of  which  would  be  suf- 
ficient to  produce  death.  The  jaw-bone  found  near  the  skull  was 
identified  by  the  witness  Rudolph  and  by  Mary  McCready  as  the 
jaw-bone  of  the  deceased,  by  reason  of  certain  peculiarities  which 
they  described. 

Under  these  circumstances  we  cannot  say  it  was  error  to  admit 
the  prisoner's  confession.  While  it  is  familiar  law  that  a  confession 
is  not  evidence  in  the  absence  of  proof  of  the  corpus  delictiy  yet  I 
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»m  not  aware  of  auy  case  which  holds  that  the  oorpiu  Miati  must 
first  be  proved  beyond  the  poesibilit;  of  doubt.  It  is  a  fact  to  be 
proved  like  any  other  tact  in  the  caose,  and  be  found  by  the  jniy 
npoD  competent  evidence.  The  trae  rale  in  each  case^  i.s  believed 
to  be  this:  when  the  Commonwealth  has  given  safflcieot  evidence 
of  the  corpus  dtticti  to  entitle  the  case  to  go  to  the  jnry,  it  is  com- 
petent to  show  a  confession  made  by  the  prisoner  connecting  hJm 
with  the  crime.  Under  snch  circumatancee  the  jnry  should  first 
[lass  upon  the  snfficiency  of  the  evidence  of  the  corpus  delicti.  If 
it  satisfies  them  beyond  a  reasonable  doubt  that  the  crime  has  been 
committed,  then  they  are  at  liberty  to  give  the  confession  snch 
weight  as  it  is  entitled  to,  taking  into  view  the  ciroamstancee  sar- 
ronnding  it,  and  the  extent  to  which  it  has  been  oorroborated. 
There  is  no  mle  of  the  criminal  law  which  requires  absolntc  oer^ 
tainty  abont  this  or  any  other  qaestion  of  fact.  If  it  were  other- 
wise, it  would  be  impossible  to  convict  of  any  offense  in  auy  case. 
All  the  law  reqoirea  is  that  the  corpnt  ddtcti  shall  be  proved  as  any 
other  fact,  that  is,  beyond  a  reasonable  donbt,  and  that  doabt  is 
for  the  jnry. 

The  identity  of  a  haman  body,  or  even  of  a  skeleton,  may  be 
proved  by  circnmstances,  as  may  any  other  fact.  Sex  v.  Bittd- 
marah,  %  Leach  C.  Cas.  569  ;  McCuUoch  v.  State,  48  Ind.  lOd. ,  When 
all  other  means  of  identification  fail,  the  hair  and  teeth  form  the 
chief  means  of  recognition.  Whart.  Crim.  Ev.,  g  804.  In  the 
case  of  Udderxook  v.  (hmmonwtalth,  76  Penn.  St.  340,  a  mutilated 
body,  whose  face  was  discolored  and  swollen,  was  foand,  having^ 
been  apparently  buried  for  some  days  ;  the  witness  who  foond  it 
had  never  seen  the  person  before.  He  was  allowed  to  testify  that 
the  face  resembled  a  photograph  of  a  person  alleged  to  be  the  one 
foand ;  the  question  whether  the  witness  could  identify  it  was  for 
the  jnry.  So  we  say  here,  the  question  whether  Rudolph  and  Haiy 
McCready  could  identify  the  jaw  found  as  that  of  the  deceased  was 
for  the  jury.  It  would  have  been  bald  error  for  the  court  below  to 
have  excluded  their  testimony.  We  arc  in  no  sense  responsible  for 
the  view  which  the  jury  took  of  it,  and  it  would  be  dangerous, 
even  if  we  had  the  power,  to  attempt  to  review  their  finding. 

The  confession  of  the  prisoner  as  detailed  by  the  witnees  Dixon 
was  corroborated  in  a  remarkable  degree  ;  not  only  was  the  skull 
found  in  the  immediate  vicinity  of  the  place  where  the  prisoner 
said  he  threw  the  body,  but  the  wounds  correspond  precisely  with 
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those  tlie  prisiiner  said  he  inflicted.  From  all  that  appeared,  the 
loealit}'  was  unknown  to  the  witness ;  he  had  never  seen  the  skull, 
and  the  facts  could  only  have  been  known  to  him  from  the  state* 
nients  of  the  prisoner. 

This  disposes  of  the  2d,  4th  and  5th  assignments  of  error.  The 
evidence  i-efcrred  to  in  the  1st  assignment,  even  if  incompetent, 
which  IS  by  no  means  clear,  was  immaterial,  and  could  have  done 
the  prisoner  no  harm,  while  tiie  evidence  of  the  threats  which  is 
complained  of  in  the  3d  assignment  was  entirely  competent.  The 
Gth  assignment  is  not  sustained.  While  the  testimony  of  Dr.  Mc- 
Briar,  in  regard  to  the  hair,  was  not  important,  it  was  not  error  to 
admit  it.  The  10th  and  11th  assignments  allege  eiTor  in  refusing 
a  new  trial,  and  do  not  require  discussion.  The  remaining  assign- 
ments refer  to  the  charge  of  the  learned  judge  and  his  answers  to 
2K)ints.  A  careful  examination  of  them  fails  to  disclose  any  sub- 
stantial error. 

The  judgment  is  affirmed,  and  it  is  ordered  that  the  record  be 
remitted  to  the  Oyer  and  Terminer  for  the  purpose  of  execution* 

JudgmmU  affirmed. 


Pbarcb  y.  Lavofit. 

001  P^nii.  St.  Wt.) 
NegoHabU  imMrum&fU  —  maUing  notice  ofpratui  — judicial  notiM. 

A  notice  of  protest  is  properlj  mailed  by  handing  it  properly  incloeed^  ad- 
dressed and  stamped,  to  a  letter  carrier  on  Ills  official  roand  to  deUver  and 
collect  mail  matter. 

Judicial  notice  may  be  taken  of  the  distance  between  well  known  cities  in  the 
United  States,  and  of  the  ordinary  speed  of  railway  trains  between  the 
same. 

ACTION  on  a  promissory  note.     The  opinion  states  the  points. 
The  plaintiff  had  judgment  below. 

/.  Jf.  Thompson  and  C.  Walker^  for  plaintiff  in  error. 
J.  W.  Kirher  and  John  M.  Oreer,  for  defendant  in  error. 

.  Obesn,  J.    We  think  the  delivery  of  a  letter  to  an  official  letter 
carrier  is  the  full  equivalent  for  depositing  it  in  a  jeeeiving  box  or 
Vol.  XLVIl  — 93 
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at  the  port-olBoe.  When  left  in  the  fouaet  it  is  for  tiie  pnipnen  of 
being  Uken  therefrom  by  the  carrier,  and  if  left  at  tiie  pasfc-olBce 
it  moat  be  taken  from  the  receptacle  there  proTided  for  its  depotii, 
either  by  the  postmaster  or  by  SMne  one  of  his  agents,  to  be  placed 
in  the  maiL  In  either  case  the  letter  mnst  come  into  the  poBmal 
cnstody  of  some  <»e  lawfolly  anthoiised  for  the  poipoae,  whose 
function  it  is  to  participate  in  the  transmission  of  it  from  theoender 
to  the  maiL 

It  certainly  can  make  no  difference  whether  the  letter  ia  handed 
directly  to  the  carrier,  or  is  first  deposited  in  a  receiTing  box,  and 
taken  from  thence  by  the  same  earner.  In  the  case  of  SHUeet  t. 
Oarbeck,  7  Ad.  &  El.  (N.  S.)  846,  in  which  the  very  pmnt  was 
decided.  Lord  Dbvmaw,  G.  J.,  said,  "  If  a  public  serrant,  belong, 
ing  to  the  post-office^  takeschaige  of  the  letter  in  the  exercise  of 
his  pablic  duty,  it  is  the  same  as  if  it  were  carried  to  the  trfBce." 
The  postal  regalations  of  the  United  States  require  that  canieri 
while  on  their  rounds  shall  receiye  all  letters  prepaid  that  may  be 
handed  to  them  for  mailing.  It  follows  that  when  such  a  carrier 
receiTes  a  prepaid  letter  from  a  citixen  for  the  pnrpose  of  being 
mailed,  he  is  in  the  strict  performance  of  his  official  duty. 

On  the  trial  the  learned  judge  of  the  court  below,  to  comet  an 
alleged  misstatement  of  the  counsel  for  the  defendant  in  his  sum- 
ming up  to  the  jury,  as  to  the  distance  from  New  York  to  Pitts- 
burgh, said  to  the  jury  that  the  distance  was  not  over  500  miles,  as 
has  been  asserted  by  counsel,  but  only  444  miles,  and  added  tiiat 
perhaps  some  of  the  jurors  knew  that  as  well  as  the  court.  The 
judge  also  said  it  was  well  known  that  a  train  leaving  New  Yoik 
between  five  and  six  o'clock  p.  m.  of  one  day,  would  reach  Pitts- 
burgh by  eight  o'clock  the  next  morning,  if  on  time.  We  think, 
if  counsel  erroneously  made  a  statement  as  to  the  distance  between 
the  two  cities,  it  was  the  right  of  the  court  to  correct  the  error  by 
stating  the  true  distance.  This  is  a  matter  of  the  geography  of  the 
country.  In  1  Wharton  on  the  Law  of  Evidence,  at  section  335,  ei 
sequilur,  the  writer  states  numerous  matters  of  which  courts  will 
ta^e  judicial  notice,  and  amongst  many  others  enumerates  *' dis- 
tances as  calculated  by  a  map/'  and  *'  the  ordinary  time  of  voyages." 

In  section  340  he  says :  ' '  A  conrt  is  bound  to  take  judicial  notice  of 
the  leading  geographical  features  of  the  land,  the  minuteness  of 
the  knowledge  so  expected  being  ia  inverse  proportion  to  distuoe. 
Thus  a  court  sitting  in  a  particular  city  is  bound  to  know  the  gen-. 


DEOBMBEB  TEBM,  1882.     .  739 


dlj  of  Erie  V.  Mmgill. 


eral  scenery  of  such  cifcy,  and  its  dmsion  into  streets  and  wards  ; 
the  courts  of  a  particular  State,  to  know  the  boundaries  of  the 
State,  and  its  diyision  into  towns  and  counties  and  the  limits  of 
such  divisions ;  and  of  its  judicial  districts,  the  positions  of  leading 
cities  and  yin&ges  in  such  State;  and  the  natural  boundaries  of  the 
State,"  citing  numerous  authorities  in  support  of  his  text.  We 
apprehend  that  the  ordinary  speed  of  railway  trains  is  a  matter  of 
judicial  cognizance,  and  hence  a  ver}'  simple  computation  will 
demonstrate  with  approximate  certainty  the  time  within  which 
mails  may  be  transported  between  such  cities  as  New  York  and 
Pittsburgh.  It  may  be  doubted  that  a  court  should  take  judicial 
notice  of  the  particular  hours  when  trains  leave  their  points  of  de- 
parture. But  what  the  court  said  was  that  there  was  nothing  im- 
probable in  the  idea  that  a  notice  of  protest  could  reach  Pittsburgh 
the  day  following  the  maturity  of  the  note.  There  was  certainly 
no  error  in  this.  Perhaps  the  learned  judge  went  too  far  in  stating 
that  a  train  leaving  New  York  at  five  or  six  in  the  evening  would 
reach  Pittsburgh  the  next  morning  at  eight,  but  if  he  was  in  error 
in  so  saying  it  is  quite  immaterial,  for  the  reason  that  the  cashier 
and  the  plaintiff  had  both  testified  that  the  notices  were  received 
at  the  bank  within  a  day  or  two  after  the  maturity  of  the  note. 
The  note  was  due,  and  was  protested  in  New  York  on  the  14th  of 
March,  and  the  two  witnesses  named  testified  that  the  note  and 
notices  of  protest  were  received  on  either  the  15th  or  16th  of  March 
at  the  bank.  There  was  therefore  actual  testimony  in  the  case 
upon  which  the  remark  of  the  judge  could  rest  in  substance. 

[Omitting  a  minor  point.] 

Judgment  affirmed. 


Orrr  of  Ebtb  y.  Magill. 

(101  Pbod.  St.  61S.) 
NegUgenee — eontrUnUi^ — iey  tidmoalk. 

One  who  attempts  to  walk  oyer  a  sidewalk  which  he  knows  to  be  dangeroas 
on  acoonnt  of  snow  and  ice,  when  he  could  have  avoided  it  bj  a  slight  de- 
tour, is  guilty  of  contributory  negligence,  per  »e.    {See  note,  p.  744.) 

A  GTION  for  personal  injuries  by  negligence.     The  opinion  shows 
HL    the  case.     The  plaintiff  had  judgment  below. 


Clij  of  Brie  T.  Hmftill. 
7%go,  A.  Lamb,  city  solicitor,  for  pluDtifl  in  error. 

L.  S.  Norton,  Hud  /.  W.  WOmon,  and  M.  E.  DunJ^,  for  de- 
fendant in  error.  , 

GRBB!f,  J.  Bat  a  single  question  ie  presented  by  this  case.  It 
is  whether  npon  the  nndisputed  evidence  the  phuntifl  contributed  by 
her  own  negligence  to  the  injury  she  BUStain^L  The  learned  judge 
of  the  court  below  charged  the  jury  that  ' '  whatever  may  have  been 
the  condition  of  the  street,  or  however  dangerous,  if  the  plaintiff 
knew  of  such  danger  and  could  have  avoided  it  by  turning  aside, 
or  by  going  on  the  opposite  side  of  the  street,  but  instead  of  doing 
so  chose  to  run  the  risk  of  passing  over  the  dangerous  spot,  and  ao 
encountered  the  hurt  and  injury  complained  of,  she  would  be 
guilty  of  what  le  called  in  the  law  contributory  negligence,  and 
your  verdict  should  be  for  the  defendant."  That  this  was  a  cor- 
rect statement  of  the  law  applicable  to  the  case  cannot  be  doubted, 
and  is  not  questioned  by  the  learned  counsel  for  the  plaintiff.  The 
counsel  for  the  city  asked  the  court  to  instruct  the  jory  that  under 
all  the  evidence  the  verdict  must  be  for  the  defendant.  This  the 
court  declined  to  do,  but  left  to  the  jury  the  question  of  the  plaint- 
iS's  knowledge  of  the  condition  of  the  street  on  the  day  of  the  ac- 
cident, and  her  ability  to  avoid  it,  thus,  "  The  question  is  for  yon. 
What  is  the  fact  ?  Did  she  know  of  its  condition  on  that  day,  and 
could  she  have  avoided  it  ?  If  so,  she  cannot  recover."  This  ac- 
tion of  the  court  constitutes  the  subject  of  the  only  assignment 
of  error  on  the  record.  After  a  patient  exatsination  of  all  the  tes- 
timony in  the  caae,  we  have  reached  the  conclusion  that  the  defend- 
ant's seventh  point  should  have  been  affirmed,  and  a  verdict  for 
the  defendant  directed. 

The  plaintiff  sustained  her  injury  by  slipping  and  falling  npon  a 
ridge  of  ice  and  snow  extending  across  the  sidewalk  from  the  inside 
or  building  line  of  the  street  to  and  beyond  the  curb  and  out  into 
the  street.  This  ridge,  as  described  by  the  plaintiff  and  her  wit- 
nesses, was  from  three  to  four  feet  high  on  the  inside  line,  where 
some  bill-boards  were  erected,  and  sloped  down  gradually  all  the 
way  across  the  sidewalk  and  into  the  street.  The  plaintiff  herself 
testified  that  it  was  three  or  four  feet  high  next  the  bill-boards, 
that  it  was  about  eight  inches  above  the  sidewalk  at  the  outer  edge, 
and  being  asked  the  question:   "  Q.  How  high  was  the  crown  of  the 
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ridge  above  the  walk,  north  and  south  of  it  ?  A.  About  eight 
inches,  I  think,  where  I  stepped  upon  it."  She  also  said  the  ridge 
was  about  three  feet  across  from  one  side  to  the  other.  The  ac- 
cident occurred  in  broad  daylight,  between  three  and  four  o'clock  in 
the  afternoon.  Another  of  the  plaintiff's  witnesses  testified:  '^I 
don't  think  it  (the  drift)  was  less  than  four  feet  deep  near  the  bill- 
boards, and  extended  out  into  the  street  across  the  walk ;  I  don't 
think  it  was  less  than  two  and  a  half  feet  in  the  center  of  the  street ; 
in  the  center  of  the  sidewalk ;  I  think  it  extended  for  at  least  four 
feet  into  the  street,  and  at  an  angle  of  not  less  than  forty-fire  de- 
grees." 

It  is  not  necessary  to  repeat  the  other  testimony  on  this  subject 
as  it  is  all  of  the  same  character.  It  is  manifest  therefore  that  the 
obstruction  on  the  sidewalk  was  plainly  visible,  was  conspicuous 
both  as  to  its  extent  and  character,  and  necessarily  obtruded  itself 
upon  the  notice  and  attention  of  every  passer  along  the  walk.  It 
was  in  no  sense  a  slight  or  partially  concealed  defect  such  as  might 
have  escaped  the  notice  of  one  walking  on  the  pavement,  moreover 
the  plaintiff  admits  that  she  had  often  noticed  the  drift  before  the 
accident  in  going  to  her  brother's  across  Tenth  street.  The  evi- 
dence is  equally  conclusive  and  entirely  undisputed  as  to  the  char- 
acter, the  dangerous  character,  of  the  obstruction.  It  was  not 
a  mere  ridge  of  snow,  but  had  become  icy  on  the  surface  and  very 
dippery. 

[Omitting  details  of  testimony.] 
'  Against  this  mass  of  testimony  there  was  not  one  word  of  contrary 
proof.  It  was  absolutely  without  question,  upon  undisputed  proof, 
that  the  drift  of  snow  and  ice  which  the  plaintiff  attempted  to  cross 
was  a  serious  and  a  palpable  obstruction  in  her  way,  that  it  presented 
a  smooth,  slippery,  icy  surface  upon  which  to  tread,  that  it  was 
several  feet  in  width  and  elevated  above  the  pavement  with  in- 
clining sides,  and  that  it  was  dangerous  to  pass  over  and  so 
regarded  by  many  of  those  who  travelled  along  the  way.  If  it  was 
right  to  instruct  the  jury  that  the  plaintiff  could  not  recover  if  she 
knew  of  the  condition  of  the  walk  on  the  day  of  the  accident,  and 
could  have  avoided  it,  it  was  certainly  the  duty  of  the  court  to  say 
so  if  the  undisputed  evidence  proved  those  facts.  This  has  been 
many  times  decided.  Penna.  B.  Co.  v.  Offier,  35  Penn.  St.  60  ;  Cai- 
moiwa  R,  Co.  v.  Armstrong,  62  id.  282  ;  PUisburgh  A  Connelhpilh 
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nw,  and  Chait  be  knew  its  true  eoDdttiiMi.  His  knowledge  was  not  neoeassrily  eondaslve 
•gainst  his  right  to  reoorer  nnless  the  defect  was  such  that  no  reaaonablj  prudent  man 
would  have  ventured  an  attempt  to  cross.  As  far  as  we  can  see  there  was  no  testimony 
in  the  cause  to  that  effect.  There  is  none  certified  to  us ;  and  in  justice  to  the  court  be 
low  we  suppose  there  was  none.  The  predae  description  and  extent  of  the  defect  is  not 
certified,  and  upon  the  record  it  would  seem  to  be  InTsdlng  the  iury^s  province  to  say  the 
bridfe  was  impassable.  It  was  the  proper  tribunal  to  ssj  whether  the  bridge  was  passa- 
ble, with  the  exercise  of  proper  care  and  caution  in  driving.  If  the  evidence  showed  thai 
with  reasonably  prudent  and  cautious  driving  the  bridge  was  still  unsafe,  and  there  was 
uo  proof  to  the  contrary*  it  would  not  have  been  error  to  take  the  case  from  the  juiy.  It 
follows  from  what  we  have  said  that  the  first  prayer  of  the  defendants  was  properly  re- 
jected ;  but  that  the  second  prayer  of  the  defendant  ought  to  have  been  granted.  Bj  the 
second  prayer  the  court  was  asked  to  instruct  the  Jury  that  if  the  accident  occurred  be- 
cause of  the  want  <^  ordinary  care  and  prudence  on  the  part  of  the  plaintiff,  he  was  not 
entitled  to  recover.  Oleariy  that  prayer  was  right  and  ought  to  have  been  granted.  It 
does  appear  that  there  was  a  defect  in  the  bridge  rendering  It  unsafe,  and  that  the  plaini- 
Iff  knew  it  By  refusing  the  instruction  the  court  assumed  to  sajr  that  the  defect  was  not 
such  as  rendered  the  bridge  impassable,  and  that  though  the  plaintiff  knew  of  it,  he  was 
under  no  duty  of  careful  driving,  and  his  knowledge  no  evidence  of  negUgenoe.  That  was 
as  erroneous  as  It  would  be  to  assume  the  defect  did  make  the  bridge  impassable,  even 
with  care  In  driving,  and  to  take  the  case  from  the  Jury  altogether.  It  is  true  there  was 
a  ford  which  he  did  cross  safely  in  the  morning,  and  mi^^t  have  attempted  oo  his  return  ; 
but  it  does  not  appear  the  ford  was  a  part  of  the  public  highway,  between  which  and  the 
bridge  he  had  a  rightful  election ;  nor  that  the  ford  was  not  at  that  time  as  unsafe  as  the 
bridge.  The  bridge  was  put  there  as  part  of  the  public  highway,  and  he  was  entitled  to 
make  the  effort  to  cross,  if  his  needs  required  it,  unless  he  knew  its  condition  to  be  such 
that  the  effort  would  be  fraught  with  more  danger  than  a  man  of  reasonable  prndenoe 
would  risk.  It  cannot  be  that  a  defect  which  may  make  a  bridge  unsafe  to  one  ignorant 
of  It,  but  which  might  be  avoided  by  reasonable  care  by  one  aware  of  ita  existence,  eaa 
Justify  a  citlaen  in  making  no  effort  to  use  the  bridge,  and  suing  the  conmilssionera  for 
detention,  because  the  bridge  was  not  in  perfect  condition.  That  involves  too  much  la- 
convenience  to  the  traveller,  and  establishes  too  high  a  degree  of  liability  on  the  pari  of 
the  commissionen.  But  as  this  plaintiff  knew  of  the  defect.  Is  was  for  the  Jury  toasy 
whether  the  defect  was  such  and  his  knowledge  of  it  such  as  to  oMke  his  act  eo  nuh  as  to> 
disentitle  blm  to  a  verdict'* 

As  to  the  liability  of  munietpal  corporations  because  of  injuries  snstained  on  icy  aide- 
walks,  see  IT  Am.  Bep.  608  ;  81  id.  588;  80 id.  608:  40 id.  467;  45 id.  864;  27  Alb.  U  J. 
S7;1d.  S61. 

The  case  of  Urquhart  v.  IV  CUy  of  Ogdnuhmrgh^  noted  in  43  Am.  Bsp.  81,  Is  reported  in 
flN.Y.,  67. 

It  is  the  duty  of  the  municipal  authorities  to  see  that  the  sidewalks  are  k«pt  rsasonably 
dear  of  Ice  and  snow,  and  when  they  permit  such  an  accumulation  thereof  as  to  constttute 
an  obstruction  to  remain  an  unreasonable  length  of  time,  to  the  danger  of  travcUers,  the 
corporation  Is  chaigeable  with  ne^igence  without  proof  of  actual  notice.  Todd  v.  (Htiff^ 
IVoi/,  eiN.Y.   608. 

In  CUy  of  CfMeago  v.  MeOiwn^  78  HI.  8S8,  the  court  said :  '*  Tike  mere  sUpperiness  of  & 
sidewalk,  occasioned  by  ice  or  snow,  not  being  accumulated  so  as  to  constitute  an  obstme- 
tlon.  Is  not  such  a  defect  as  will  make  the  dty  liable  for  damage  occasioned  therelqr> 
Stanton  v.  City  of  SprinafieUL,  18  Allen,  668 ;  Namm  v.  Ciiiy  cf  Boiton,  14  id.  508 ;  Cook  v. 
MttwauHte^  U  Wis.  270;  Warder.  Tyjwnof  j^ermm,  Id.  818;  Oook  v.  JUrOtomilese,  2T  ld» 

Where  there  is  snow  upon  a  ridewalk,  and  it  Is  rendered  slippery ,  there  Is  liability  to  aoci- 
dental  injuiy  from  sUpping  and  falling,  in  the  case  of  the  best  constrnofied  walks.  Hmts- 
Is,  St  such  times,  imposed  upon  pedestrisns,  the  necessity  of  exercising  increased  cars  and 
caution.  No  doubt,  froqi  the  evidence,  there  was  a  greater  llahlUty  to  aoddents  of  thla 
character,  upon  the  portion  of  this  sidewalk  composed  of  glass,  than  upon  any  other  pari 
of  the  wslk,  and  that  it  was  by  reason  of  the  material  so  used,  and  that  this  increased  ex- 
postire  to  danger  might  have  been  obviated  Iqr  a  change  of  materiaL 
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Dut  a  city  ta  not  required  to  have  lu  sideiralkB  ao  oonrtructed  as  to  aecure  immimltj 
from  injury  in  using  tliem  ;  nor  Is  it  bound  to  employ  the  utmost  oare  and  exertion  to  that 
end.  Its  duty,  under  the  law ,  is  only  to  B«e  that  lu  sldewallcs  are  reasonably  safe  —  and 
reasonably  safe  for  persons  exercising  ordinary  oare  and  caution  in  using  them.**  See 
also  PerMna  ▼.  City  of  Fond  du  Lae,  84  Wis.  48b. 

inlUUhw.  Mayor,  eU^  17  N.  Y.  Weekly  Dig.  140,  **plalntiff,  while  walking  upon  the  side- 
walk upon  a  dear  day ,  slipped  upon  ioe  and  fell .  The  evldenoe  showed  that  two  or  three 
days  before  snow  had  fallen ;  that  water  was  allowed  to  flow  across  the  sidewalk  tnm  a 
loader,  contrary  to  a  city  ordinanoe,  which  water  frose  and  thawed  as  the  weather 
changed,  and  that  there  had  been  Ice  there  a  few  days  prior  to  the  accident.  Held*  suffi- 
cient to  submit  to  the  Jury  the  question  Whether  defbndants  had  suMoient  constructive 
notice  of  the  condition  of  the  sidewalk  to  chaise  them,  and  also  that  ihe  ordinance  waa 
properly  received  in  evidenee. 

In  Kenney  v.  City  of  C'olkoet,  18  K.  Y.  Weekly  IHg.  906  (not  elsewhere  reported)  the  plaint- 
iff fell  on**  glare  Ice"  on  a  sidewalk  between  seven  and  eight  a.  m.  Bain  fell  during 
the  previous  night  and  f rose  before  monring.  There  was  some  evidence  that  Ice  and  snow 
had  accumulated  at  the  plaoe  of  the  aceideDt  for  several  days  before.  Defendant  re- 
quested the  court  to  charge  that  if  this  prior  aoooaiulation  was  not  slippery  or  dangerous 
prior  to  the  day  of  the  accident,  and«was  made  so  by  the  rain  which  fell  the  night  pre- 
Tious,  it  was  not  negligence  on  the  part  of  the  defendant.   The  eoart  declined.    Heidf  no 


In  Weiuieek  v.  JfeCMter,  41  Am.  Bep.  868,  it  was  held,  that  where  eae  buys  premina 
having  upon  them  a  pipe  discharging  water  from  the  roof  on  to  the  sidewilk,  which  pipe 
was  for  the  accommodation  of  this  and  adjoining  premises,  but  changes  the  flow  and  does 
not  use  the  pipe  for  his  own  premises,  but  the  pipe  continues  to  discharge  the  water  tram 
the  adjoining  premises,  that  he  was  not  liable  to  one,  Who  passing  along  the  sidewalk, 
falls  upon  the  ioe  formed  by  such  discharge  and  is  injured. 

Where  a  complaint  In  an  action  against  an  individual  defendant  and  the  olty  to  reoover 
damages  for  injuries  ftt>m  a fUl,  caused  by  accumulations  of  snow  and  ice  upon  the  side- 
-walk  in|ront  of  certain  premises,  alleges  that  It  was  the  duty  of  both  defendants  to  main- 
tain the  sidewalk  In  front  of  said  promises  free  fhm  inenmbranoss  of  ioe  and  snow,  and 
also  alleges  that  they  permitted  a  cellar  extending  under  the  street  to  remain  open.  Held, 
upon  demurrer,  that  as  two  causes  of  action  are  sst  out  in  the  complaint,  one  for  per, 
mitting  Ice  and  snow  upon  the  sidewalk,  and  the  other  for  Iqjories  sostained  by  the  plaint' 
iff*s  falling  into  the  cellar —and  as  the  individual  defendant  is  not,  as  a  matter  of  law, 
liable  for  accumulations  of  snow  and  ioe,  tiro  causes  of  action  are  improperty  united.  It 
is  no  answer  tossy  that  such  causes  of  action  are  not  separately  stated.  KMyr.Ntwman, 
88  How.  Pr.  IM. 
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Frahklik  y.  Stati. 
(BB  Gft.  as.) 

CHmiinai  kM'-09idene6—-phoiogrqph  —eloJMng^ dMJmraHaiu  9f 

Komieide. 

On  a  trial  for  mnrder  b j  catting  the  throat,  a  photograph  of  the  wound  is  com- 
petent evidence.* 

The  declaration  of  the  victim  of  a  homicide,  after  the  assanh,  in  preaeooe  of 
the  prisoner  and  not  denied  by  him,  that  the  shoes  and  stockings  taken  from 
the  prisoner's  feet  belonged  to  the  declarant.  Is  admissible,  and  is  not  ren- 
dered inadmissible  by  the  fact  that  thej  were  taken  off  his  feet  by  the  officers. 
after  his  arrest  and  while  his  hands  were  tied,  he  not  objecting,  f 

CONVICTION  of  murder.     The  head-note  and  opinion  ahow 
the  facts. 

a  L.  Barilett,  N.  E,  Harris ^  W.  Dessau,  W.  H.  FMon,  Jr., 
for  plaintiff  in  error. 

J.  L.  Hardeman,  solicitor  general,  for  State. 

Jackson,  G.  J.     The  defendant  was  conTicted  of  murder,  and 
being  denied  a  new  trial,  assigns  that  denial,  on  the  grounds  alleged 

•  See  Coi/^y  t.  Pwv^e  (88  N.  T.  484),  88  Am.  Rep.  401 
t  See  BIcMfeiMQ  ▼.  acote  (87  Oa.  78),  44  Am.  liep.717. 
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in  the  motion  therefor,  as  error.  The  errors  alleged  when  analyzed 
aind  reduced  to  points  are  not  so  numerous  as  they  appear  when 
s^pread  oyer  a  large  surface.  We  endeavor  to  reduce  them,  and  con- 
sider the  points  of  law  so  made. 

1.  A  photograph  of  the  wound  of  the  deceased  was  admitted 
»s  evidence  over  objection  of  defendant.  The  throat  of  de- 
ceased was  cut;  the  character  of  the  wound  was  important  to  eluci- 
date the  issue;  the  man  was  killed  and  buried,  and  a  description  of 
the  cut  by  witnesses  must  have  been  resorted  to;  we  cannot  conceive 
of  a  more  impartial  and  truthful  witness  than  the  sun,  as  its  light 
stamps  and  seals  the  similitude  of  the  wound  on  the  photograph  put 
before  the  jury;  it  would  be  more  accurate  than  the  memory  of 
witnesses,  and  as  the  object  of  all  the  evidence  is  to  show  the  truth, 
why  should  not  this  dumb  witness  show  it  ?  Usually  the  photo- 
graph is  introduced  to  prove  identity  of  person,  but  why  not  to 
show  the  character  of  the  wound  ?  In  either  case  it  is  evidence ;  it 
throws  light  on  the  issue.  1  Bish.  Grim.  Proc.  1097 ;  Whart. 
Gnm.  Ev.  544,  and  cases  cited  in  both  texts. 

2.  The  statement  of  deceased  touching  his  owning  the  shoes  and 
[^ocks  defendant  had  on,  and  which  were  puUed  ofE  his  feet,  made 
in  defendant's  presence  and  not  denied,  was  admissible.  The  at- 
tention of  the  accused  must  have  been  arrested  by  the  statement, 
he  could  have  heard  and  did  hear  in  all  probability,  and  the  cir- 
cumstances were  such  as  tolet  the  jury  pass  upon  it.  Moye  v.  State, 
66  Ga.  740. 

3.  It  was  further  objected  that  the  pulling  the  shoes  and  socks^ 
ofF  the  prisoner's  feet,  or  inducing  him  to  do  it,  rendered  the  evi- 
dence touching  their  identification  inadmissible,  under  the  iTiling 
in  Day  v.  State,  63  Gu.  667.  But  it  will  appear  in  that  case  that 
the  accused  was  forced  to  put  his  feet  in  the  tracks  which  had  been 
made,  and  the  principle  there  ruled  is  that  a  defendant  cannot  be 
compelled  to  criminate  himself  by  words  or  acts.  Here  it  seems 
that  he  did  not  object,  and  really  that  the  police  i)ullc(1  the  shoes 
Off.  It  was  their  duty  to  gather  the  fruits  or  evidences  of  crime 
as  testimony  against  him,  and  the  fact  that  ho  had  on  apparel  of 
the  deceased  connected  him  with  the  homicide,  whether  shoes,  socks, 
or  other  clothing.  It  was  what  he  wore  which  witnessed  against 
him,  and  not  any  act  he  did  under  coercion,  such  as  being  forced  to 
put  his  feet  in  tracks  somebody  had  made.  1  Greenl.  Ev.  ;)4; 
Bish.  Crim.  Proc.  210,  211,  and  cases  cited.     Besides,  when  ao- 
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cased  before  of  having  on  shoes  of  deoeased,  he  did  not  deny  it 
So  the  testimony  objected  to,  if  mled  oat,  would  have  left  other 
testimony  on  the  point  in,  and  a  new  trial  on  this  ground  need  not 
haye  been  granted. 

[Omitting  other  points.] 

Judgment  afirmed. 


AruLirrA  Cottost  Faotort  Oompakt  y.  Spsbr. 

(MGa.m.) 
MatUfr  and  serwirU — corporation —  nef^ence  —  eonirOnUory  — foOow-mntmL 

The  plaintiff,  a  girl  fifteen  jeara  old,  was  employed  in  the  defendant's  factory, 
and  was  kept  at  work  until  three  o'clock,  Snnday  mornings,  and  was  then  by 
order  of  the  superintendent  allowed  to  remain  in  the  fitctoiy  till  daylight, 
but  only  in  a  basement  room.  On  the  occasion  in  questioD  the  night  over- 
seer  of  the  factory,  finding  the  basement  room  damp,  put  the  plaintiff,  with 
other  children,  operatiyes,  in  a  second-story  lighted  room,  which  had  an  un 
guarded  eleyator  hole  in  an  adjoining  unlighted  passage-way.  The  children 
played  at  hide-and-seek,  and  the  plaintiff  running  into  the  passage-way,  fell 
through  the  hole  and  was  injured.  HM^  that  tiie  defendant  was  property 
held  Uable.* 

ACTION  for  personal  injuries  by  negligence.     The  head-note  and 
opinion  show  the  facts.     The  plaintiff  had  judgment  below. 

Hopkins  A  Glenn,  for  plaintiff  in  error. 

Hoke  Sniiih,  for  defendant 

Jackson^  C.  J.  The  controlling  question  made  in  thia  case  is, 
whether  a  minor  girl,  just  fifteen,  can  recoyer  from  a  manufactur- 
ing company  damages  for  a  fall  through  an  unprotected  hole  made 
for  an  elevator  during  its  construction,  when  she  was  left  Sunday 
morning  at  three  o'clock  in  an  unlocked  room  within  five  feet  of 
the  eleyator,  by  orders  of  the  boss  over  the  room  where  she  and 
other  girls  worked,  it  being  the  custom  of  the  company  to  keep  the 
girls  at  work  Sunday  morning  to  that  hour,  and  to  allow  them  to 
remain  in  the  factory  until  daylight  to  go  home. 

*flee  OwhUr  y.  OranUeviUe  JUfg.  On,  (18  8.  C   S88),  44  Am.  Rep.  878:  Coreonm  ▼. 

Hdlbrodk  (SO  N.  T.  617),  17  Am.  Rep  300 
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The  charge  of  the  court  below  and  the  refusals  to  charge  make 
this  question  when  analyzed  and  applied  to  the  facts  of  the  case. 
It  becomes  therefore  wholly  unnecessary  to  consider  in  detail  all 
the  segments  into  which  the  charge  is  cut,  from  beginning  to  end, 
in  the  hope  seemingly  to  find  some  rotten  wood  somewhere  in  the 
block,  or  to  consider  each  of  the  yarious  requests  to  charge  spread 
out  apparently  like  a  net  to  catch  something. 

As  a  whole,  the  charge  and  refusals  to  charge,  or  modifications 
of  the  requests  asked,  give  the  law  of  the  case  correctly  to  the  jury, 
and  the  facts  sustain  the  yerdict  they  haye  rendered,  in  the  opinion 
of  a  majority  of  the  court. 

1.  A  corporation  acts  only  through  agenfcs,  and  unless  responsi- 
ble for  their  acts  is  wholly  irresponsible.  The  agent  who  repre- 
sents the  corporation  as  master  oyer  other  employees  for  the  time 
is  in  the  shoes  of  the  corporation,  and  whether  they  fit  him,  and  he 
wears  them  with  propriety  or  not,  is  their  concern,  for  the  reason 
that  the  corporation  employs  him,  and  puts  others  under  him  as  a 
skilled  and  prudent  manager.  It  is  negligent  if  it  fail  to  employ 
such  a  one,  because  those  others  under  him  must  be  subject  to  his 
orders  and  obey  his  directions,  or  the  great  purpose  and  end  of 
their  creation,  to-wit,  organized  and  systematic  labor  and  its  fruits, 
are  at  an  end.  If  from  the  negligence  of  this  quasi  master,  this 
locum  ienens,  unmixed  with  negligence  of  his  own,  another  seryant 
or  employee  of  the  corporation  is  hurt,  it  must  logically  follow  that 
the  corporation  is  responsible,  or  it  can  be  held  responsible  for  no 
carelessness  at  all.  From  the  president  and  general  superintendent 
down  to  the  smallest  child  who  labors  day  or  night,  all  the  senrauts 
of  this  creature  of  the  law,  this  impersonal  entity,  are  co-employees, 
differing  only  in  the  character  of  their  work  and  the  amount  paid 
them  for  it  If  no  co-employee  can  recoyer  for  the  negligence  of 
another,  it  must  follow  that  no  seryant  of  a  corporation  can  re- 
coyer  from  it,  no  matter  what  it  does,  for  it  does  nothing  except 
by  an  employee.  It  would  be  thus  to  except  corporations  from  the 
rule  that  a  master  is  responsible  to  his  employee  for  torts  and  care- 
less and  reckless  disregard  of  life  and  limb.  It  would  be  to  endow 
the  artificial  person  with  powers  which  no  natural  person  can 
possess,  and  to  grant  that  artificial  creature  immunities  which  no 
one  of  its  creators  can  enjoy  himself.  It  is  not  sound  sense  or 
good  policy.     It  cannot  be  good  law. 

2.  But  when  these  minor  senrants  of  the  grand  head,  the  corpo- 
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.ration,  &re  children,  who  can  have  no  accens  to  the  great  managers, 
who  can  receive  no  instructions  from  them,  but  who  iook  alone  and 
must  look  alone  to  him  under  whom  they  particularly  work,  and 
from  whose  lips  alone  the  orders  and  behests  of  the  corporation 
ever  reach  their  ears,  it  seems  to  us  simply  monstrous  to  hold  that 
for  the  wrongs  and  negligence  of  these  lords  of  theirs  they  cannot 
recover,  becrtuse  their  lesser  lords  violated  orders  which  superior 
magnates  hud  given  to  them. 

It  makea  no  difference  therefore  in  this  caae  whether  Cobb,  the 
man  \iiider  whom  they  worked  that  night,  violated  his  superior's 
orders  or  not.  The  children  looked  to  him.  Him  they  must  obey 
or  lose  their  places.  Nor  does  it  vary  the  question,  that  after  work- 
ing hours  were  over,  another  servant  of  the  corporation,  a  watch- 
man, had  charge  generally  of  the  factory,  and  that  he  and  Cobb 
had  some  altercation  about  the  latter's  putting  the  girls  in  that 
room.  They  were  pnt  in  there  by  the  person  to  whom  they  were 
accountable.  Besides  the  watchman  yielded  to  Cobb  and  permit- 
ted them  to  be  taken  to  the  cloth  room,  and  when  the  matter  thug 
terminated  between  the  superiors,  is  it  right  to  lay  blame  npon  the 
children  ?  The  reason  and  sense  of  the  matter,  it  strikes  us,  is  to 
lay  the  blame  of  their  going  to  the  room  to  Cobb,  their  special  over- 
seer, with  the  final  acquiescence  of  the  watchman,  rather  than  to  the 
children.  1 1  is  liiw  too,  as  we  understand  it.  The  whole  reason 
on  which  tir.'  liiibility  of  the  master  for  injury  to  his  servant  for 
carclegsnesH  of  a  co-employee,  who  rules  for  the  time,  rests,  is  that 
the  master  was  negligent  in  employing  an  incompetent  agent.  The 
negligence  must  be  traced  to  the  master  and  put  on  him  ;  and  it  is 
put  on  him  when  he  is  careless  in  selecting  sabordinates  who  are 
intrusted  with  the  care  of  others.  If  the  rule  of  the  company  was 
to  keep  the  childi'on  in  the  basement,  and  Cobb  did  not  obey  it,  he 
was  unfit  for  his  trust  when  the  watchman  reminded  him  of  that 
rule  ;  if  the  watchman  was  clothed  with  power  to  rule  Cobb,  and 
did  not  do  it,  but  surrendered  his  authority,  and  yielded  to  Cobb 
in  violating  the  rule,  ho  was  incompetent.  So  that  in  either  event 
the  negligence  finds  its  source  at  last  in  the  want  of  careful  selec- 
tion in  the  appointing  power  of  the  corporation,  its  president  or 
superintendent,  which  is  always  that  negligence  which  binds  the 
master  in  case  an  employee  is  hurt  by  another  employee  who  is  his 
superior  over  any  branch  of  business. 

3.  Nor  does  it  matter,  we  think,  that  the  children  played  in  the 
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room  at  hide  and  seek,  and  the  plaintiff  stepped  out  of  the  door  to 
hide  behind  it,  and  fell  in  the  hole.  It  was  a  natural  supposition 
that  they  would  while  away  the  remaining  hour  or  two  before  day. 
It  was  gross  negligence  in  those  who  put  them  in  the  room  not  to 
warn  them  of  the  pit-fall  just  out  of  tlie  door.  It  was  equal  negli- 
gence to  leave  such  a  hole  with  nothing  around  it  to  protect  unwary 
feet  from  an  awful  fall.  The  court  left  that  question  of  negligence, 
under  all  the  facts  and  circumstances,  to  the  jury,  haying  regard' 
in  respect  to  contributory  negligence  on  the  part  of  the  plaintiff  to 
her  age,  her  entire  ignorance  of  her  danger,  the  short  time  (only 
two  weeks)  in  which  she  had  been  connected  with  the  factory,  and 
we  cannot  say  that  in  so  leaving  it  there  was  error,  as  negligence  is 
always  a  question  for  the  jury  ;  nor  can  we  say  that  the  finding  of 
the  jury  is  not  supported  by  sufficient  proof  to  uphold  it. 

Whilst  wise  policy  will  beckon  to  this  State  all  capital  which  may 
seek  inyestment  in  manufacturing  industries  of  all  sorts,  and  should 
encourage  its  co-operative  force  in  granting  liberal  corporate  }>ow- 
ers,  privileges  and  immunities,  yet  the  sound  limbs  and  lives  of  the 
children  of  the  State  must  not  be  left  unprotected.  If  in  greedi- 
ness for  gain,  the  sanctity  of  the  Sabbath  be  violated  by  keeping 
them  at  labor  until  three  o'clock  Sunday  morning,  an  hour  too  late 
and  dark  for  young  girls  to  go  immediately  to  their  homes,  accord- 
ing to  the  judgment  and  custom  of  this  company  itself  ;  and  if  in 
consequence  of  the  impracticability  of  their  then  leaving  for 
home,  they  be  permitted  to  remain  until  the  broad  light  of  the 
Lord's  day  shine  on  their  way,  the  corporation  must  see  to  it  that 
the  agents,  whom  it  employs  to  protect  and  guard  them,  be  careful 
to  make  them  safe  while  within  its  curtilage,  else  it  were  better 
that  the  girls  risk  the  rough  and  dark  streets  without,  than  the 
deeper  and  ruder  holes  within  the  walls  of  the  f actory« 

Judgment  affirmed^ 

Spsbb,  J.,  concurred  ;  Ckawford,  J.,  dissent^. 
Vol.  XLVII  — 95 


tSi  OEOBOIA, 
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mom.  aoi) 

InnUtetper — lorn  ofgruti'%  good* — ^MilH^utofy  iM^^aiiM. 

The  plaintiff,  a  guest  at  the  defendant's  inn,  had  some  $900  in  money  and  a 
gold  watch  and  chain  stolen  from  his  room  at  night.  He  did  not  lock  or 
bolt  his  door.  No  notice  to  deposit  such  articles  with  the  innkeeper  was 
glren  in  conf ormitj  with  the  statute,  and  no  notice  or  regulation  about  fos- 
tening  doors  was  shown.  HM^  that  the  plaintiff  was  not  neoessaiilj  negli- 
gent.* 

ACTION  for  value  of  lost  property.    The  opinion  states  the  oasei 
The  defendant  had  judgment  below. 

JV.  C7.  Collier,  CharUon  A  MachM^  for  plaintiff  in  error. 

/.  /.  AbramSy  Oarrard  A  Mddrim,  for  defendant. 

Jacksok,  G.  J.  The  plaintiff  in  error  sued  the  defendant  to  re- 
coyer  some  fiye  hundred  dollars  of  money  and  the  yalue  of  a  gold 
watch  and  chain,  which  sum  of  money,  together  with  the  watch 
and  chain,  was  stolen  from  the  plaintiff  whilst  lodging  at  the  hotel 
of  defendant  and  asleep  at  night  in  the  room  he  occupied  as  a 
guest.  The  jury  found  for  the  defendant,  and  on  the  refusal  of 
the  city  court  of  Savannah  to  grant  the  plaintiff  a  new  trial  on  the 
grounds  set  out  in  his  motion  therefor,  he  brings  the  case  to  be  re- 
viewed here. 

The  facts  briefly  are  that  the  plaintiff  and  his  wife  were  on  their 
bndal  tour,  and  remained  a  few  days  at  the  Screven  House  in  Sav- 
annah. The  plaintiff  on  retiring  to  bed  laid  his  clothing,  watch 
and  chain,  and  pocket  book  containing  the  money,  with  the  cloth- 
ing on  a  lounge  in  the  room  ;  and  in  the  morning  while  dressing  he 
discovered  his  loss.  He  testified  that  he  locked  and  bolted,  as  he 
thought,  the  door  of  his  chamber  on  retiring,  but  in  the  morning 
ascertained  that  the  bolt  did  not  work  and  could  not  penetrate  more 
than  one-sixteenth  of  an  inch,  and  was  worn  so  as  to  be  insecure. 
A  guest  who  had  occupied  the  same  room  a  short  time  before  also 

•  See  DuaMer  ▼.  Day  (12  Neb.  006).  4t  Am.  Rep.  7791. 
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testified  to  the  insecurity  of  the  bolt,  going  into  detail  in  regard  to 
repeated  efforts  to  bolt  the  door  on  his  part  whilst  oecupying  the 
rpom,  and  after  many  efforts  and  the  exercise  of  a  good  degree  of 
strength  and  skill,  his  success  at  last  in  making  the  bolt  enter  an 
eighth  of  an  inch  —  positiyely  swearing  to  its  insecurity.  A  former 
employee  of  the  house  testified  also  to  the  insecurity  of  the  bolt  on 
the  door  of  this  room. 

On  the  other  side,  the  proprietor  of  the  hotel  and  t]ie  defendant 
in  this  suit,  with  his  clerk,  and  two  or  three  detectiyes  employed  by 
him,  swore  that  the  lock  and  bolt  were  perfectly  good,  and  that  the 
plaintiff  said  to  them  that  he  was  uncertain  about  having  locked 
the  door,  but  knew  he  had  not  bolted  it.  The  proprietor  admitted 
that  he  had  changed  the  notice  in  some  of  the  rooms.  It  was  tes- 
tified by  the  plaintiff  and  wife  that  there  was  no  notice  of  any  sort 
o^  their  door  or  in  their  room  when  they  went  to  breakfast,  but 
after  their  loss  was  known,  on  their  return  after  breakfast,  they 
found  one  posted  on  their  door. 

The  mo|ion  for  a  new  trial  is  based  on  grounds  which  may  be  re- 
duced to  three  :  first  that  the  register  of  the  hotel  where  the  plaint- 
iff entered  his  name  was  admitted  illegally  in  eyidence  ;  secondly, 
that  the  charge  of  the  court  on  the  subject  of  notice  was  erroneous  ; 
and  thirdly,  that  the  yerdict  is  not  supported  by  the  eyidence  and 
is  against  the  law  of  the  case. 

[After  holding  that  notice  in  the  register  was  not  '*  posted  "  os 
required  by  the  statute] 

3.  This  left  as  the  sole  questions  for  trial,  was  the  plaintiff  negli- 
gent, and  was  the  loss  the  consequence  of  that  negligence?  The 
presumption  of  law  is  that  the  defendant,  the  landlord,  was  negli- 
gent, and  his  negligence  caused  the  loss.  Code,  §  2120.  That  section 
declares  that  **  in  case  of  loss,  the  presumption  is  want  of  proper 
diligence  in  the  landlord."  So  the  case  stands  precisely  as  though 
the  plaintiff  had  proved  gross  negligence  on  the  defendant.  What 
**  negligence  or  default  by  the  guest  himself,  of  which  the  loss  is  a 
consequence,"  and  which  the  same  section  2120  enacts  shall  be  ^^a 
sufficient  defense  "  by  the  landlord  to  show,  in  order  to  rebut  the 
presumption  the  law  fixes  on  him,  is  proved  in  this  record?  No 
regulation  of  the  hotel  was  made  known  to  him  ;  no  express  agree- 
ment was  made  with  him ;  the  articles  stolen  were  in  the  room 
assigned  him.  Their  deposits  in  that  room,  by  section  2118  of  the 
Code,  was  a  delivery  to  this  innkeeper,  and  he  must  make  good 
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their  loB8,iinleBB  the  negligence  of  the  gneet  caused  it,  and  that  the 
landlord  must  prove- 

Was  the  plaintiff  negligent  in  putting  his  clothes  and  watch  on 
the  lotingfi  ?  or  in  leaving  his  money  in  the  pocketbook  with  his 
clothes  ?  or  in  not  bolting  the  door,  if  he  did  not,  in  tlie  ubBcnce 
of  any  notice  of  a  regulation  that  he  must?  We  cannot  see,  that 
whilst  it  may  have  been  carelesHncss  to  some  extent,  any  thing  of 
this  sort,  ill  the  absence  of  notice  of  some  rule  or  regulation,  is  such 
negligence  as  will  relieve  the  landlord  of  that  gross  negligence  of 
which  the  law  presumes  him  guilty.  The  entire  room  is  safe  for 
the  guest,  if  he  comply  with  the  rules  of  the  inn.  The  deposit  of 
anything  in  it  is  s  deposit  with  the  landlord  —  a  delivery  to  him  ; 
nnless  therefore  notified  that  he  must  not  leave  it  in  that  room,  it 
is  not  negligence  to  do  so. 

Even  if  notice  had  been  published  to  liim  according  to  law  to 
deposit  Taluablea  in  another  place,  it  would  not  apply  to  travelling 
money  and  a  watch  of  reasonable  amount  and  value.  Peiliffrea  v. 
Bamum,  11  Hd.  43i ;  Maltby  v.  Chapman,  25  id.  310  ;  Berkshire 
7.  Procior,  7  Cnsh.  417 ;  Wiikins  v.  Earle,  44  N.  Y.  173  ;  s.  c. 
3  Am.  Bep.  728. 

In  the  absence  of  notice  of  a  rule  of  the  inn  to  lock  and  bolt  the 
door,  the  failure  to  do  so  is  not  legal  negligence  at  common  luw. 
Morgan  v.  Ravey,  li  H.  &  N".  3C5;  Buddenburgh  v.  Bemitr,  1  Hilt. 
84 ;  CUusen  v.  Leopold,  3  Sweeny,  707  ;  Giie  v.  Libby,  AS  Barb. 
70-78.  Our  statutes  have  not  altered  this  rule.  The  fact  that 
negligence  is  a  question  for  the  jury  under  our  law  and  praotice 
hardly  can  so  alter  tlie  law  as  to  prevent  the  courts  from  supervis- 
ing their  finding  and  setting  the  verdict  aside  where  there  is  nu 
evidence  of  legal  negligence.  So  that  conceding  that  plaintiff  did 
not  lock  and  twit  hia  door,  and  that  the  lock  and  bolt  were  perfect, 
in  the  absence  of  notice  of  a  regulation  published  to  him  according 
to  law,  he  would  not  be  legally  negligent  in  not  doing  so  ;  and 
certainly  in  the  absence  of  legal  notice  to  deposit  valnables  in  the 
safe  or  at  the  office,  he  was  not  in  the  eye  of  the  law  negligent  in 
not  depositing  there  the  money  he  used  on  his  travels,  and  the  ac- 
companiment of  his  person,  his  watch. 

[Omitting  a  question  of  evidence.] 

On  the  conflict  of  testimony  on  these  points  however  it  is  not 
our  habit  to  interfere  with  the  finding  of  the  jury  ;  and  a  reversal  of 
the  court  below  is  put  on  the  points  that  the  register  was  improp- 
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erly  admitted  in  evidence  ;  that  the  charge  on  the  subject  of  the 
notice,  which  the  register  was  illegally  admitted  tq  give^  is  there- 
fore erroneous  ;  and  that  without  notice  of  some  reasonable  rule  or 
regulation  of  the  inn  to  the  guest,  there  is  no  sufficient  proof  in  law 
of  n^ligence  in  the  plaintiff,  which  caused  his  loss,  to  rebut  and 
oTercome  that  gross  negligence  which  the  law  fixes  by  its  positiTO 
presumption  upon  the  landlord. 

Judgmmii  TwenetL 


OiBSosr  y.  Hawkuto. 

(ViGa.  8M.) 

ITtgciiakUinaiTummU — noHoe  of  tquiUM, 

An  indoiaee  who  takes  a  negoiiAble  note,  for  yalae,  before  matniitf »  oa  Ihe 
face  of  which  ia  written,  "  to  be  held  as  collateral/'  la  chaigeable  with  nolloa 
■    of  eqnitiea  between  the  original  partiee. 

A  GTION  on  a  promissory  note.     The  opinion  states  the  fiiots. 

DanUl  8.  Priniup,  for  plaintiffs  in  error. 

Ddbney  d  Ibuche,  for  defendants. 

Spbbr,  J.  John  W.  Bessman  entered  into  a  written  agreement 
on  the  4th  of  September,  1877,  with  John  L.  Hawkins,  one  of  the 
defendants  below,  to  consign  liquors  to  him  of  different  kinds,  to 
the  amount  of  five  thousand  dollars,  to  be  furnished  at  his  lowest 
charges,  and  when  sold  the  amount  thus  charged  was  to  be  paid 
over  to  Bessman  within  days,  or  deposited  at  the  bank  of  Printup, 
Bro.  &  Co.,  on  account  of  Bessman  ;  goods  were  to  be  sold  on  com- 
mission or  per  cent  oyer  and  above  the  prices  Bessman  put  upon 
the  goods,  so  that  the  goods  were  to  net  Bessman  the  prices  he  fixed 
on  them.  Said  Hawkins  further  agreed  to  deposit  with  Printup, 
Bro.  &  Co.,  a  collateral  security  to  the  amount  or  yalue  of  one 
'thousand  dollars,  to  secure  the  payment  of  any  money  received  on 
account  of  said  sales. 

In  conformity  with  said  agreement  Bessman  furnished  the  liquors. 


GltMOQ  T.  HawUn* 

amd  Hawkins,  on  the  26th  of  September,  joiotl;  with  Samuel  Hawk>- 
ina^execatedafi  the  colhtteral  stipulated  to  be  deposited  with  PriDtup, 
Bra  &  Go.,  the  following  promissory  note  : 

Bomb,  Oti...  September  26,  1877. 
» 1,000. 

,  Four  months  after  date,  tor  value  received,  we  promise  to  pay  to 
the  order  of  John  W.  Bessman,  one  thousand  dollare  payable  at  the 
banking  ^onseof  Printnp,  Bro.  &  Co..  and  if  not  punctually  paid 
with  interest  from  maturity  at  eight  ^r  cent  per  annum,  together 
with  all  expenses  of  collection  including  ten  per  cent  counsel  fees 
on  amount  due,  expressly  waiving  benefit  of  all  the  homestead  or 
exemption  laws  of  this  State  as  against  this  debt. 
(Indorsed:)  (Signed)     John  L.  Haweihtb, 

Pay  to  order  of  Sahl.  H&wkutk. 

John  Gibeon,  Son  &  Go. 

J.  W.  Besbhan. 
(f  ntt«9  across  taoe  of  note:)  "to  be  held  as  collateral," 
..  JohiL  Gibson,  Son  &  Co.,  brought  as  indorsees  their  salt  against 
the  defendants  to  recover  the  amount  due  on  said  sale.  To  this 
suit  the  defendants  jointly  pleaded  the  general  issue,  and  also  that 
"they  were  notlial>le  to  plaintiffs  because  said  note  was  deposited 
with  Printup,  Bra  &  Co.,  by  virtue  of  a  written  agreement,  under 
which  J.  L.  Hawkins  became  the  agent  of  Bessman  to  sell  liquoTS 
in  Borne  on  account  of  said  Bessman,  and  said  note  was  simply  a 
collateral  security  to  Bessman  to  secure  him  the  payment  of  any 
^oney  received  by  said  J.  L.  Hawkins  on  acooant  of  said  goods 
.tamed  over  to  said  Hawkins  by  plaintiff,  and  they  aver  the  goods 
of  plaintiff  sold  by  defendant  have  been  fully  accounted  for,  and  no 
money  of  the  plaintiff  now  remains  in  his  hands  unaccounted  for." 

Under  the  evidence  submitted  and  charge,  the  jury  retomed  a 
verdict  for  plaintiffs  against  John  L.  Hawkins  for  the  amount  of 
tbe-note,  and  in  favor  of  Samuel  Hawkins,  the  co-defendant.  The 
plaintifb  below  made  a  motion  for  new  trial  as  to  Samuel  Hawkins 
on  TarioQB  grounds,  which  was  overruled  and  they  excepted. 

1.  One  of  the  main  grounds  of  error  assigned  is  the  coort  allow- 
ing the  evidence  of  the  written  agreement  between  Bessman  and 
Hawkins,  as  to  the  terms  of  oonsignmeat,  the  ooUsteral,  etc.,  as 
against  these  plaintiffs,  who  claimed  to  be  innocent  holders  for 
value  of  this  note  sued  upon,  and  the  first  question  is  as  to  the 
position  held  by  these  plaintiffs  as  to  these  eqi^ides  claimed  to  exist 
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between  Bessman  and  the  defendants.  It  is  tme  these  plaintiffs 
hold  as  indorsees,  and  presamptiyely  receiyed  the  paper  before  due 
from  Bessman,  and  if  there  was  no  circumstance  of  fact  apparent 
on  the  paper  or  otherwise  to  put  a  prudent  man  upon  his  guard  in 
the  purchase  of  this  paper,  they  would  stand  as  bona  fide  holders 
for  value,  and  would  be  protected  against  these  defenses.  One  who 
jpiurohases  a  paper  held  as  a  collateral  security  before  due,  bona  fide 
and  for  yalue,  takes  it  free  from  the  equities  between  the  maker 
and  the  payee.  He  stands  upon  the  same  footing  of  any  other 
innocent  purchaser.    3  Ga.  47;    4  id.  144  ;   2  id.  106  ;  18  id.  650. 

But  was  there  nothing  on  the  face  of  this  paper  to  excite  inquiry 
on  the  part  of  a  prudent  man^?  The  face  of  the  paper  disclosed 
the  pregnant  fact  —  presumed  to  haye  been  placed  there  when  exe- 
cuted. '*  To  be  held  as  collateral."  There  were  but  two  coutract- 
ing  parties  to  this  paper  when  plaintiffs  purchased  it  —  Bessman 
and  the  defendants.  The  plaintiffs  purchased  from  Bessman  with 
a  knowledge  that  he  held  it  and  was  to  continue  to  hold  it  as 
collateral.  That  there  was  an  indebtedness  between  Bessman  and 
the  defendants,  and  this  note  was  given  and  received  as  collateral 
for  that  debt.  The  plaintiffs  received  it  with  this  notice.  ''Any 
circumstance  which  would  place  a  prudent  man  on  his  guard  in 
purchasing  negotiable  paper  shall  be  sufficient  to  constitute  notice 
to  a  purchaser  of  such  paper  before  it  is  due."  .  Code,  §  2790.  If 
these  plaintiffs  had  notice  that  this  paper  was  to  be  held  as  a 
collateral,  was  it  not  their  duty  to  inquire,  and  failing  to  do  so,  can 
they  be  said  to  be  innocent  holders  ?  We  think  not,  but  they  hold 
subject  to  all  the  defenses  and  equities  existing  between  Bessman 
and  the  defendants.  So  the  judge  below  ruled,  and  we  think, 
correctly. 

[Omitting  other  questions*] 

Judgment  reversed. 


TbompaoD  v.  Bptslpw, 

Thohpbox  t.  Spkaioui. 
me».m.) 

Omttltimtionat  lam  —  aompmUoiy  pOttoft. 

A  SUte  law  reqaliing  mistan  of  tmmIb  boand  to  potta  In  tUa  State  ta  mioB&pt 
the  Mirioea  of  the  firat  llovnaed  pilot  offoiiag,  la  not  TinfrmiiiTttTillanal 

ACTION  for  pilotage.    The  opinion  states  the  cue.     The  de- 
fendant had  jndgment  below. 

/.  /.  AbroHU,  Ltattr  S  Smtiul  and  S.  R.  Riekarda,  for  pbdntiff 
in  error. 

Lawto*  it  Cunningham,  for  defendants. 

Jackson,  0.  J.  This  suit  was  institDted  by  the  plaintiff  in  error 
against  the  defendants  for  193  16-100,  alleged  to  be  dne  plaintiff  as 
a  pilot  for  the  port  of  Savannah,  based  on  the  refusal  of  the  de- 
fendants, owners  of  the  steamship  Saxon,  through  the  master  of 
said  steamer  as  their  agent,  to  receiTo  said  pilot  and  permit  him  to 
pilot  the  ship  over  Tybee  bar  and  up  the  river  to  Savannah.  B; 
agreement  of  counsel,  the  case  was  submitted  to  the  oonrt  below 
without  the  intervention  of  a  jwy,  on  an  agreed  statement  of  facts. 
Whereupon  judgment  vras  rendered  for  the  defendants,  and  the 
plaintiff  excepted. 

The  facts  agreed  upon  are  substaDtially  : 

That  the  steamer  Saxon  is  a  licensed  coastwise  vessel,  engaged  in 
trading  between  Philadelphia  and  Savannah,  and  belongs  to  tbe 
defendants,  who  are  residents  of  Pennsylvania.  That  in  August, 
1881,  she  was  commanded  by  one  S.  W.  Snow,  who  was  duly 
licensed  as  master  and  pilot  under  title  53  of  the  Revised  Statutes 
of  tbe  United  States,  the  said  certificate  as  pilot  and  master  being 
issued  in  November,  1880,  by  tbe  board  of  inspectors  at  Philadel- 
phia for  the  Atlantic  coast,  and  did  not  include,  eo  nomtn«,,Tybee 
bar  and  the  Savannah  river.  That  on  9th  of  August,  1881,  as 
said  steamer  was  proceeding  from  Philadelphia  to  Savannah,  she 
was  spoken  by  the  plaintiff  off  Gape  Romain,  on  the  South  Carolina 
coast,  who  then  tendered  his  services  to  the  said  master  of  said 
steamer  Saxon  as  a  pilot  for  Tybee  bar  and  the  Savannah  river,  and 
that  at  the  time  such  services  were  tendered  there  was  no  pilot  on 
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board  the  said  steamer  for  the  said  Tybee  bar  and  Sayannah  riTer, 
and  that  plaintiff  was  the  first  pilot  who  spoke  said  yessel  on  her 
said  trip  to  Savannah,  and  that  plaintiff  was  dnly  licensed  both  by 
the  pilot  commissioners  of  this  State  and  the  United  States  in- 
spectors at  the  port  of  Sayannah,  as  a  pilot  for  the  **  Sayannah 
riyer'*  and  '*  Tybee  bar/'  to  conduct  steam  yessels  oyer  said  bar 
and  np  and  down  said  liyer.  The  plaintiff  being  apprised  that  said 
yessel  had  sailed  from  Philadelphia  for  Savannah,  went  oat  to 
meet  her.  That  the  defendants  had  procured  the  senrices  of  one 
Walter  W.  Smith,  who  was  also  duly  licensed  both  by  the  State 
authorities  and  by  the  United  States  inspectors  to  conduct  steam 
yessels  oyer  Tybee  bar  and  up  and  down  the  Sayannah  riyer ;  and 
that  said  defendants  had  notified  the  said  master  of  said  steamer 
to  stop  at  Martin's  Industry  lightship  (which  is  between  said  Gape 
Bomain  and  Tybee  bar),  and  there  to  take  said  pilot  W.  W.  Smith 
on  board  to  pilot  said  steamer  Saxon  over  Tybee  bar  and  up  the 
Savannah  river ;  and  that  said  Smith  was  so  taken  on  board  on  the 
10th  of  August,  1881,  and  did  pilot  the  said  vessel  over  the  said 
bar  and  up  the  said  river  ;  and  that  the  said  Smith  was  in  the  pay 
of  said  defendants,  from  the  time  the  said  vessel  left  Philadelphia, 
and  was  regularly  employed  by  said  defendants  in  August  last,  and 
has  so  continued  to  be  employed  as  the  pilot  of  said  vessel  in  and 
out  of  Savannah  on  her  regular  trips.  That  Smith  was  in  Savan- 
nah when  the  vessel  left  Philadelphia,  and  met  her  at  Martin's  In- 
dustry lightship  by  agreement  the  day  after  she  was  spoken  by 
plaintiff  at  sea.  That  according  to  rates  of  pilotage  established  by 
the  pilot  commissioners  of  Savannah,  under  the  State  laws,  the 
proper  charge  for  piloting  said  steamer  inward  over  the  bar  and  up 
to  Savannah  was  $93  17-100,  the  said  vessel  drawing  seventeen  feet 
and  six  inches.  That  Philadelphia  was  the  home  port  of  said 
steamer,  and  that  the  captains  and  masters  of  the  Ocean  Steamship 
Company  of  Savannah,  whose  home  port  is  Savannah,  have  each  a 
license  from  the  State  and  the  United  States  authorities  at  Savan- 
nah to  pilot  their  vessels  over  the  bar  at  Tybee  and  up  and  down 
the  Savannah  river  to  this  city. 

'  The  counsel  for  plaintiff  contended  that  under  these  facts  he  was 
entitled  to  a  judgment,  by  reason  of  the  law  set  forth  in  the  Code 
of  Georgia,  beginning  with  section  1504.  That  under  section  1511 
plaintiff  had  offered  his  services  to  the  defendants'  vessel,  and  that 
under  the  section  1512  he  was  authorized  to  sue  for  and  collect 
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from  the  detendanta  "the  full  rutes  of  pilotage  estabh.hed  by  l.w 
(or  mch  voiml,"  which  ralei  it  ii  admittat  ivoold  be  the  utm  sued 
lor,  under  the  provisiona  of  the  rules  made  by  the  commiaeionera 
ol  'pilotage  appointed  by  the  authoritiea  of  the  city  of  Savannah 
for  the  "  bar  of  Tybee  and  Savannah  river." 

The  amount  involved  is  undisputed  and  of  small  conae«iuence  ; 
but  the  ppiuciplea  ruled  by  the  Superior  Court  are  of  voal  import- 
ance to  the  port  and  pilota  of  Savannah,  aa  well  aa  Ui  the  com- 
merce of  the  State  and  country  ;  and  the  judgment  of  this  court 
upon  all  of  those  principles  ao  ruled  baa  been  earneatly  invoked  by 
the  counael,  and  is  demanded  by  these  public  considerations. 
[Omitting  other  questions.] 

Is  the  section  uneonatitntional— that  U,  in  conflict  with  the  Con- 
stitution of  the  United  Statea  ?  The  learned  judge  in  the  court 
below  BO  thought,  and  put  his  adjudication  of  the  point  on  the  tact 
that  coaaters  in  this  State,  and  between  the  porin  of  this  State  and 
thoac  of  South  Carolina,  and  between  the  ports  of  this  State  and 
those  of  Honda,  are  excepted  from  its  operation.  It  is  insisted 
that  this  eiception  ia  repugnant  to  paragraph  1  of  section  2  and 
article  4  of  tlie  Constitution  of  the  United  States,  which  declaims 
that  "  the  citizens  of  each  State  shall  be  entitled  to  all  privilegea 
and  immunitiea  of  eitisens  in  the  several  States."  But  we  cannot 
see  that  by  this  exception  citizens  of  any  State  are  excluded  from 
owning  and  employing  "  coasters  in  this  State,  or  between  the  porta 
of  thia  State  and  those  of  South  Carolina,  or  between  the  porta  of  thia 
State  and  thoae  of  Florida."  It  will  not  do  to  aay  that  citizens 
alone  of  Georgia,  South  Carolina  and  Florida  own  these  ooaateia, 
and  are  interested  in  them.  It  may  be  that  many  other  citizens  of 
the  TJniou  in  other  States  are  ao  interestol  and  have  such  property. 
Certainly  they  may  if  they  wish.  There  ia  no  prohibition  against 
them  in  this  respect.  Nor  will  it  do  to  argue  that  the  phice  whence 
a  veasel  aails  is  the  home  of  its  owners.  It  may  or  it  may  not  be 
true  Nor  is  there  any  presumption  in  law  that  the  home  port  ia 
presumed  to  be  the  pUee  of  citizenship  of  the  owners  of  the  ves- 
sel. The  presumption  would  certainly  be  inapplicable  to  the 
steamers  belonging  to  the  Savannah  Steamship  Company  in  so  far 
as  the  real  owners  are  eonceriied.  And  it  is  believed  that  frem  all 
the  ports  of  the  world  of  any  consequence  many  ships  are  at  horn.- 
and  put  on  the  aeas  whose  ownere  do  not  reside  at  the  aame  port, 
and  are  not  citizens  or  subjects  of  the  State  or  country  wbenin  lh» 
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port  18  located.  Be  this  as  it  may,  it  would  be  contrary  to  all  prin- 
ciple and  precedent  to  hold  an  act  of  the  general  assembly  uncon- 
stitutional on  a  presuinption,  however  strong.  This  court  has 
often  ruled  that  an  act  passed  by  a  co-ordinate  branch  of  the  gov- 
ernment would  be  reluctantly  declared  unconstitutional  by  the 
judiciary,  and  its  unconstitutionality  must  be  made  clearly  to  ap- 
pear before  it  will  be  done.  Where  a  statute  has  stood  the  test  of 
almost  a  cetitury  of  trial,  it  would  be  stretching  judicial  power  be- 
yond ^all  precedent  now  to  pronounce  it  unconstitutional,  null  and 
void,  because  it  is  .presumed  that  the  citizens  of  other  States  do  not 
own  vessels  employed  in  coasting  along  the  shores  of  Georgia, 
South  Carolina  and  Florida,  and  therefore  that  it  is  presumed  that 
the  general  assembly  intended  to  debar  them  of  the  privilege  of 
owning  and  sailing  or  propelling  coasters  along  those  coasts.  The 
q\iestion  is  not  do  they  own  them,  or  are  they  so  engaged  in  busi- 
ness, but  can  they  so  engage,  or  ^  they  prohibited  from  so  doing? 
.  We  are  equally  at  a  loss  to  find  any  thing  repugnant  in  section 
1512  of  the  Code  to  the  fourteenth  amendment  of  the  Constitution. 
It  is  quite  certain  that  it  was  not  in  contemplation  by  the  framers 
of  this  law  in  1799,  to  come  in  collision  with  this  amendment  of 
yesterday.  Because  ^'  all  citizens  of  the  various  States  are  declared 
to  be  citizens  of  the  United  States,  and  that  no  State  shall  make 
or  enforce  any  law  which  shall  abridge  the  privileges  and  immuni- 
ties of  citizens  of  the  United  States,  nor  shall  any  State  *  *  * 
deny  to  any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws,"  declared  in  the  said  fourteenth  amendment,  is  now  part  of  the 
Constitution,  it  does  not  appear  to  us  that  that  instrument  guards 
the  equal  rights  of  all  citizens  of  the  various  States  with  stronger 
arms  or  greater  emphasis,  so  far  as  this  right  of  engaging  in  the 
coasting  trade  of  Georgia,  South  Carolina  and  Florida  is  concerned, 
than  when  the  old  covenant  of  the  fathers,  proclaimed  with  less 
volubility  but  with  singular  clearness,  that  '^  the  citizens  of  each 
State  shall  be  entitled  to  all  privileges  and  immunities  of  citizens 
of  the  several  States. 

[Omitting  other  questions.] 

Judgment  rwrnrasd^ 


Maaaiagr.  MltehnaM. 
HuiHura  V,  HtrcHuiaoa. 

jlNAnot* — prppertg  in — eamoty  tirdt. 
A  tune  0BBM7  Urd  !■  ths  anbject  of  property.     (8m  ittte,  p.  nS.> 

ACTION  for  poBsesuon  of  a  canary  bird.     The  opinion  sUta 
the  case.     The  plaintiff  had  judgment  below. 

W.  A.  Wat,,  P.  ir.  Meldrim.  <fi  W.  0.  CharUim,  for  plaintiff 
in  error. 

W.  R.  OigniUiat,  Latter  ^  Ravmet,  for  defendant. 

Obawford,  J.  The  qnestiona  snbmitted  for  our  adjodioatioii 
by  this  record,  and  ineisted  un  by  counsel  for  the  plaintiff  in  error, 
are  Bobetantially : 

1.  Whether  such  a  property  right  con  exist  in  a  canary  bird  as 
to  make  it  the  Bubject  matter  of  a  possessory  warrant. 

Si.  Whether  even  if  this  be  so,  such  warrant  will  lie  against  the 
husband,  to  recover  property  in  the  possessiou,  custody  or  control 
of  the  wife. 

3.  Whether  the  notary  pnblic,  and  ex-offieio  justice  of  the  peace, 
did  not  commit  error  in  his  decision  in  this  case,  in  giving  judg- 
ment in  favor  of  the  plaintiff  in  the  warrant,  against  the  waght  of 
evidence  submitted  on  the  trial. 

1.  The  law  of  Qeorgia  ia,  that  to  have  property  in  animals,  birds 
and  fishes,  which  are  wild  by  nature,  one  must  have  them  within 
his  actoal  possession,  custody  or  control,  and  this  he  may  do  by 
taming,  domesticating  or  confining  them. 

The  answer  of  the  ex-offici'o  juetice  of  the  peace  in  this  case,  the 
same  being  a  certiorari  and  no  traverse  thereof,  most  be  taken  as 
true,  and  it  says,  that  according  to  the  testimony  of  all  the  wit- 
nesses the  bird  in  controversy  was  shown  to  have  been  tamed.  It 
was  also  testified  thtit  it  had  been  in  the  posseEsion  of  the  plaintiff 
in  the  wurruiit  about  two  years:  that  it  knew  its  natne,  and  when 
called  by  its  owner,  would  answer  tlie  call ;  that  it  had  left  its  cage 
on  one  occasion,  and  after  having  been  gone  a  day  or  two  returned; 
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that  on  the  27th  day  of  December^  before  tlie  preceding  new  year's 
day,  it  was  missing  from  its  cage,  and  on  the  latter  day  it  was  re* 
ceived  and  taken  possession  of  by  the  defendant,  who  had  kept  it 
in  confinement  ever  since. 

Under  this  eyidence,  there  does  not  seem  to  be  any  question  of 
sufficient  possession  and  dominion  over  this  bird,  to  create  a  prop- 
erty right  in  the  plaintiff.  To  say  that  if  one  has  a  canary  bird, 
mocking  bird,  parrot,  or  any  other  bird  so  kept,  and  it  should  acci- 
dentally escape  from  its  cage  to  the  street,  or  to  a  neighboring 
house,  the  first  person  who  caught  it  would  be'  its  owner,  is 
wholly  at  variance  with  our  views  of  right  and  justice.  To  hold 
that  the  travelling  organist  with  his  attendant  monkey,  if  it  should 
slip  its  collar,  and  go  at  will  out  of  his  immediate  possession  and 
control,  and  be  captured  by  another  person,  that  he  would  be  the 
true  owner  and  the  organist  lose  all  claim  to  it,  is  hardly  to  be  ex* 
pected  ;  or  that  the  wild  animals  of  a  menagerie,  should  they  escape 
from  their  owner's  immediate  possession,  would  belong  to  the  first 
person  who  should  subject  them  to  his  dominion. 

[ Omitting  other  questions.]  Judgment  afirmed. 


I.—  See 40  Am.  Rep.  ttS,  flS»  note;  18  Alb.  L.  J.  tft.  In  Haih- 
wood  ▼.  8taU^  41  Ark.  47B,  It  was  held  that  •  tamed  mooldnc  bird  ia  a  tabjeot  of  laroeaj. 
The  oonrl  said:  **  Under  dedaiona  of  Engliah  and  American  ooortt,  made  upon  the  com- 
monJaw  definition  of  laroenj,  Mr.  Iliahop  riaiwei  the  following  animals,  when  reclaimed, 
as  the  sobjeots  of  the  offense:  Plceons,  dnyes,  haraa,  oonles,  deer,  swaaa,  wild  boan, 
cranes,  pheasants,  partridges  and  fish  suitable  for  food,  Inclnding  oiyirterL 

**To  which  might  be  safely  added  wild  turkeys,  geese,  ducks,  etc.,  when  redaiihed. 

"Of  those  animals  of  which  there  can  be  no  larceny,  tfaoo^  reclaimed,  he  pots  down 
the  following:  Dogs,  cats,  bears,  foxes,  apes,  monkeys,  polecats,  ferrets,  squirrels, 
parrots,  singing  birds,  martina  and  coons. 

**  In  the  south,  squirrels  are  in  common  use  as  food  animals,  and  the  hunters  of  all 
climates  regard  bears  as  good  food. 

**  Iowa  is  credited  with  the  decision  (Wa/rrmi  ▼.  8l4U€,  1  Qreen,  106),  that  coons  are  unfit 
for  food,  and  therefore  by  the  conmion  law  not  the  subject  of  larceny,  when  reclaimed.. 
Among  the  colored  people  of  the  South  the  coon,  when  fat  in  the  fall  and  winter,  is  re- 
garded as  a  luxury,  and  the  Iowa  decision  would  not  be  regarded  by  them  as  sound  law 
or  good  taste. 

**  On  the  whole  mbject,  see  %  Blah.  Or.  Law  (flth  ed.>,  M  757,  781  and  notes. 

**  Every  species  of  personal  property  was  not  the  subject  of  larceny  at  common  law. 
For  example,  dogs  were  treated  as  personal  property,  and  on  the  death  of  their  owner, 
if  not  disposed  of  1^  will,  went  to  his  executor  or  administrator  as  such.  So  the  owner  of 
a  dog  ooald  bring  a  dvil  action  against  one  who  injured  or  took  the  animal 

"  Sochoaes  in  action,  as  bonds.  Mils,  notes,  etc..  were  claased  as  personal  property,  and 
sttbjeoto  of  the  action  of  detenue,  etc. .  but  larceny  could  not  be  committed  of  them. 

"Under  the  tedmlcal  rules  of  the  ancient  common  law,  says  Mr.  Bishop,  prerailing 
atai.  except  as  expanded  by  sUtutes,  larceny  was  isati  luted,  as  to  the  property  of  which 
It  could  be  committed,  as  well  as  in  some  other  respects,  within  UmiU  too  narrow  to  meet 
the  requirements  of  a  more  refined  and  oonmiercial  age.  Oeasequently  sUtutes  In  Bng- 
land  and  in  the  United  States  have  greatly  enUuged  the  common-law  doctrine.  Id.,  I  m. 


Bnm>r  v.  Lunar. 

"  The  prorldoiw  of  On  lanwoy  (tatnto  of  tiili State  an  TMr  broad  and jiiiihiiiiln 

TtM  lint  MCtloo  d«Bas  tfa«  cHm*  Uiiu:  '  l^ieaij  la  One  ModIoib  itaaliDK  takIs«aDd 
vunytnf,  ridlnc  or  dilrlnc  airajr  the  panonal  property  ot  anotber.'    lUi  periiBpa  it  do* 


"Tlwiecoiidieattoiidadanathat  ■laroanjahaUembnceeTeiTtiiettwhlchiuilBwrDUT- 
daprina  aooUMr  of  hli  iiKMwy  <w  otlMir  penonal  pcopetty,  or  Cbnae  mmiii  and  muDl- 
BMnt*  ti7  whlah  the  risht  and  title  to  fuvpenj,  real  orpenonal,  may  be  aacertained.' 

"The  thinl  lecUtiD  makes  any  back  aota,  bond,  bill,  oote.  receipt,  or  any  iBatramaM 
«f  writlog  wbaterer.  o(  Talua  to  the  owner,  the  inbleot  of  larceny. 

"  The  fourth  aectlon  declare*  that '  the  taklnc  and  remorlng  away  any  gooda  or  per- 
■onal  chattel!  of  any  kind  whaterer,  with  Intent  to  steal  the  ■ame,  whaiher  the  aitlclBi 
■taleD  be  In  the  immediate  poMOBkin  of  the  ownw  or  oolttmlees  it  dull  appear  that  the 
owner  hai  abandooedhb  chJm  thereto,  ahall  be  deemed  larneny.'  OosUViXoiet,  M 13BC-T. 

" Under  atmllaratatulea of  New  fork  and  Tenneaee,  It  has  been  decided  thatdi«Bara 
theiubjectaflaroeoy.  JTuUallcvT.  PcopK,  80  N- T.  M  ;  Stot^T.  Brvira,  >Baxt.  03;  a.c, 
40  Am.  Bep.  SL  Tboucb  In  the  BlatM  where  the  oommon  lav  haa  not  been  enlaiced  by 
statute,  the  rullnci  bare  been  otherwiae. 

"In  JAinaIl«VT.  AopIe,It  ii  well  Hid  by  JoMice  EASU.who  dcUTend  theoplDl€M  (<  the 
oouit,  that  "  In  neatly  erery  booiebold  la  the  land  out  be  found  chalteh  kept  for  the 
mere  whim  and  pleaeun  o(  Ha  owner ;  a  eouroe  of  eolBOe  after  ■artone  labor,  iiiieiMin  a 
nflnlDK  and  eleritlDC  toflueDce ;  and  yet  they  an  aa  much  nnder  the  protectloii  of  lb* 
law  aa  cbattete  purely  uaeful  and  abaohitaly  esaeotlaL 

"  The  reclaimed  nuwUns  Uid  In  qoeation  was  DO  doubt  petaooal  propac^.  TbeowMr 
could  have  brought  tnapaaaagaliiat  the  thief,  who  Intaded  her  portico  at  nlcht,  and  da. 
prlTCd  bar  of  the  pcaaeaalon  other  ■onpIar,wUiA  aha  priaed  above  pdoe ;  and  d 

haTe  maintained  replevin  atalnit  the  peraoo  to  whom  ha  aa' 

render  it  to  her. 

"  Tbe  market  value  ot  the  bird  was  perhapa  more  than  ten  timra  greater  tt 
the  cage,  wbiehwaa  the  anbieot  ot  petit  lareauy.    To  ludd 
mltlad  of  the  cage,  hut  not  of  the  bbd.  wouM  be  odthar  good  law  ngr«g 

Be*  OONtni,  atait  t.  Doe  m  Ind.  9),  41  Am.  Bap.  flW. 


Bbewbr  t.  Lakab. 


Ctntraet— restraint  tiflradt^tM  of  nam*. 

Bnwflr,  proprietor  of  a  medieiue  called  "  Brewer'a  Lung  Beatoiar,"  aM  tha 
excludTs  right  to  mannfacture  and  Mil  It,  with  his  tnda-maik,  to  th«  plaint- 
iff, and  agreed  not  to  use  or  peimit  the  uae  of  his  name  on  M17  prepantiao 
which  could  be  recommended  and  sold  for  the  same  parpooe.  Snbaeqnentljr 
he  made  and  offered  for  a  sale  a  preparation,  profeMliig  to  be  a  ctm  for  all 
diseases  of  the  lungs  and  throat,  and  called  "  Brewer's  Sarsaparilla  Sjmp.* 
BM,  that  he  shonld  be  enjoined  from  the  use  of  hie  name  thsnon.* 


B 


ILL  for  injaaction.     The  opinion  states  the  case.     The  iojanc- 
tioQ  was  granted  below. 

(UH.I.  ■v.nAm.Bsf.in' 
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O.  T.  di  C.  L.  BariUtty  for  plaintiflB  in  enor* 
Samuel  H.  Jemieon^  for  defendants. 

Speeb,  J.  On  the  8th  of  December,  1880,  T.  E.  Brewer,  the 
plaintiff  in  error,  entered  into  the  following  agreement  with  Lamar, 
Bankin  &  Lamar,  defendants: 

Augusta,  Ga.,  Dec.  Sih,  1880. 

For  and  in  consideration  of  two  hundred  and  seventy-five  dol- 
lars ($275),  paid  to  me  this  day  by  Lamar,  Bankin  &  Lamar,  of 
Macon,  Georgia,  through  George  Sibley,  Esq.,  of  Augusta,  Georgia, 
I  hereby  surrender  my  entire  interest,  right  and  title  to  the  prepara- 
tion known  as  '  Brewer's  Lung  Restorer,'  and  agree  never  to  use  or 
permit  my  name  to  be  used  on  any  preparation  which  could  be  rec- 
ommended and  sold  for  the  same  purposes  as  Brewer's  Lung  Re- 
storer is  used  and  sold  for ;  further  agree  to  keep  secret,  from  bal- 
■^ce  of  the  world,  the  recipe  of  the  same.  I  do  further  agree  to 
surrender  my  trade-mark  to  the  said  Lamar,  Rankin  &  Lamar,  and 
recommend,  that  the  commissioner  of  patents,  or  the  proper  parties, 
transfer  the  right  to  tlie  trade-mark  to  Lamar,  Rankin  &  Jjamar. 

To  sum  up  the  whole  thing  in  a  few  words,  this  agreement  is 
intended  to  convey  unto  Lamar,  Rankin  &  Lamar  all  my  right,  ti- 
tle and  interest  in  Brewer's  Lung  Restorer,  and  to  give  them  the 
•exclusive  right  to  claim,  sell  and  manufacture  the  same,  either  un- 
der the  name  of  Brewer's  Lung  Restorer,  or  any  other  name  they 
wish  to  give  it;  that  I  will  never  hereafter  state  or  convey  the  idea 
that  I  still  have  an  interest  in  said  medicine.  For  the  faithful  per- 
formance of  this  contract  I  hereby  pledge  my  honor. 

(Signed)  T.  E.  Brbwibr. 

Witness: 

A.  H.  VoNDBBLSiTH,  Notary  Public^  Richmond  county. 

P,  B.  TOBIK. 

To  enforce  an  observance  of  this  agreement,  and  to  enjoin  the 
violation  of  its  terms  by  T.  E.  Brewer,  the  complainants  below  filed 
their  bill  in  chancery,  before  the  judge  of  the  Macon  Circuit  against 
the  defendant,  Brewer;  and  after  setting  forth  said  agreement  and 
alleging  the  insolvency  of  the  defendant,  charged  :  ^  That  said 
Brewer,  in  violation  of  his  solemn  agreement  and  covenants,  and 
in  fraud  of  their  rights,  conspiring  with  persons  to  them  unknown, 
uAder  the  name  of  T.  E.  Brewer  &  Go.,  is  making  and  selling  a 
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medicine,  idTertiaed  aad  rocommended  for  the  cue  of  the  identi* 
cal  diaeaaes  aad  affections  for  vhich  said  '  Brewer's  Lang  BcBtorer ' 
is  recommended  under  the  name  of  '  Bretrer's  Sarsaparilla  Siynp,' 
as  appears  by  a  copy  of  an  advertisement  issned  by  said  T.  E. 
Brewer  &  Co.,  thereanto  annexed,  all  of  vhich  is  contnuy  to 
equity  and  good  coascieooe,"  etc. 

The  defendant  belov  answered  said  bill  and  among  other  mat- 
ters, by  way  of  defense  and  avoidance  of  said  contract,  aver  that 
the  same,  so  far  as  it  agrees  that  defendant  would  not  use  or  invent 
any  preparation  that  could  be  recommended  for  the  same  purpose 
as  the  Long  Bestorer,  etc.,  is  void,  and  cannot  be  enforced,  because 
it  is  contrary  to  public  policy  that  any  snob  contract  shonld  have 
been  made. 

On  the  bill  and  answer  and  proof  submitted,  the  chancellor 
granted  the  injnnction  as  prayed  for;  to  which  order  and  judgment 
plaintiff  in  error  excepted.  The  main  and  only  question  pressed 
on  the  argument  before  this  oourt,  and  the  one  we  are  called  upon 
to  determine,  is  whether  this  contract  is  in  general  restraint  of 
trade,  and  therefore  void.  Great  research  and  investigation  have 
been  bestowed  upon  this  question  by  the  counsel  engaged,  as  is  ap- 
parent from  the  arguments  and  bnefo  submitted  on  both  sides. 
Numerous  authorities,  both  English  and  American,  have  been  pro- 
duced and  relied  upon.  But  in  construing  statutes  of  our  State, 
or  provisions  of  the  Oode,  we  invariably  find  the  safiir  rule  to  be  to. 
follow  the  construction  of  our  own  courts,  and  be  guided  by  the 
light  of  precedents,  if  to  be  had,  found  in  our  own  reports.  A  con- 
tract is  declared  void,  under  our  Oode,  when  it  is  "  in  general  re- 
straint of  trade."  Code,  2750.  This  is  bat  tiie  snnoauoement  of 
a  principle  long  recognized  in  the  common  law. 

In  the  case  of  Holmes  v.  Martin,  10  Ga.,  603,  this  court  an~ 
nounced,  in  construing  a  contcsot  involving  this  question  :  "A  con- 
tract in  general  restraint  of  trade  is  void,  but  it  in  partial  restraint 
of  trade  only,  it  may  be  supported,  provided  the  restraint  be  reason- 
able and  the  contract  founded  on  a  consideration." 

This  distinction  between  such  stipulations  as  are  ia  general  re- 
straint of  trade,  and  such  as  are  in  restraint  of  it  only,  "as  to 
particular  places  and  persons,  or  for  a  Umite4  time,"  has  long  been 
recognized,  both  in  England  aud  America ;  the  latter,  if  toanded  on 
a  good  and  valuable  consideration,  are  valid ;  the  former  are  nni- 
versally  prohibited.    The  reason  assigned  t^  Qua  diffejiNiofr  is,  that 


uU  geuenU  restniiuts  tend  to  promote  nionoi>oliea,  und  tend  to  dJB- 
conrsge  industries,  enterprise  mid  fitir  competition,  which  reason 
does  not  upply  to  p;irtiul  restraints.  This  distinction  between 
general  reBtruints  und  ]iiirtiii]  rcstruints  has  also  been  recognized  by 
this  conrt,  in  the  oise  of  if€ll  v.  Mooney,  30  Ga,  414 ;  Spitr  v. 
Lambdin,  45  id.  310  ;  uud  Qoodtnaa  v.  Honderton,  58  id.  567. 

This  qncBtiou  was  elaborately  diBcnased,  and  manjcaaes  reviewed 
jiud  cited  in  the  leading  caee  of  Morse  Tioht  Drill  and  Machine  Co. 
V.  Morse,  103  Mass.  "2  ;  s.  c,  4  Am.  Rep.  513.  In  Leather  Cloth  Co. 
V.  Lorsoaf,  L.  R.,  9  Eq.  345  (n  caee  reviewed),  the  plaintiffs 
]>urcha8ed  a  right  of  u  certain  process  of  manufacture,  with  an 
agreement  of  the  vendors  that  they  would  not  directly  or  indirectly 
carry  on,  nor  would  they  to  the  beat  of  their  power  allow  to  be  car- 
ried on  by  others  in  any  part  of  Europe,  any  company  or  manufac- 
toiy  having  Bach  manufacture  for  its  object,  or  in  any  way  interfere 
with  the  exclusive  enjoyment  of  the  purchasing  company  of  the 
licneSts  agreed  to  be  purcliased.  It  was  held  the  restraint  was 
reasonable,  and  not  greater  —  having  regard  to  the  subject  matter 
of  the  contract  —  than  was  necessary  for  the  protection  of  the  pnr- 
chasers,  and  it  was  enforced  against  the  vendors. 

Bat  are  the  covenants  of  this  contract  in  general  restraint  of 
trade?  The  stipalation,  which  it  is  alleged  is  void  for  this  cause,  is 
in  these  words :  "  I  agree  never  to  use  or  permit  my  name  to  be 
used  on  any  preparation  which  could  he  recommended  and  sold  for 
the  same  purpose."  Defendant  below  had  already  stipulated  and 
did  sell  all  his  interest  with  trade  mark,  etc.,  in  the  "  Lung  Re- 
storer," to  the  defendants  in  error.  Then  in  the  stipulation  above 
he  agrees  further,  "  never  to  use  or  permit  his  name  to  be  used  on 
any  preparation  which  could  be  recommended  and  sold  for  the  same 
purpose."  This  stipulation  does  not  forbid  him  to  manufacture  or 
sell  such  preparation  as  he  may  compound,  or  either,  bat  that  he 
will  not  himself  use  hie  name  or  permit  hie  name  to  be  used  on  any 
such  preparation.  T&e  only  restraint  the  covenant  imposes  on  him 
is  that  his  name  shall  not  appear  by  his  consent  on  such  prepara- 
tion. Can  this  stipulation  be  said  to  be  in  general  restraint  of  trade, 
or  is  it  not  rather  a  partial  restraint,  and  is  it  at  all  unreasonable  ? 
The  absence  of  his  name  may  limit  the  ealee  of  any  new  prepara- 
tion he  may  compound ;  the  preparation  may  be  wanting  in  the 
magic  wokU  but  for  ite  absence  he  contracted,  and  received  a  con- 
sideration therefor.  He  may  compound  and  eell  a  score  of  other 
V0L.XLVII  — 07 


nostroDU  to  cure  the  diaeaaes  for  which  the  Lang  Beatorer  ia  fitted ; 
the  only  inhibition  is,  he  must  not  put  on  them  the  Cftbalistic  word 
"  Brewer,"  and  thus  riolate  the  contract  which  he  hsa  entered  into. 
That  he  has  done  this,  the  eridence  abundantly  ahows,  when  he 
published  and  offered  upon  the  market  "  Brewer's  Sampwilla 
Syrup,  professing  to  be  a  permafient  cure  tor  all  diseases  of  the 
lungs  and  throat." 
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SkOuie'^exira'territorial  force  —  eamUhititmaiit^, 

A  cause  of  action  aeoniing  in  Iowa,  under  a  statnte  rendering  railwaj  corpora, 
tione  liable  to  their  emplojees  for  injuries  bj  the  negligence  of  their  co- 
employees  in  the  operation  of  such  railway,  may  be  enforced  in  this  State, 
although  there  is  no  corresponding  statute  here.* 

ACTION  for  personal  injuries  by  negligence.    The  opinion  states 
the  case.     The  defendant  had  jndgment  below. 

Lovely  di  Morgan^  for  appellant* 

•7*.  Z>.  Springer,  for  respondent. 

MiTCHBLLy  J.  The  defendant  owned  and  operated  a  line  of  rail* 
road  from  Albert  Lea,  in  this  State,  to  Port  Dodge,  in  the  State  of 
Iowa.  The  plaintiff  entered  the  seryice  of  defendant,  in  Iowa,  as 
brakeman  on  one  of  its  trains,  to  be  operated  wholly  in  that  State. 

*999MeCarthyT.  ChUxtgo^  etc.,  B.  Qu  (18  Kaiis    40),  86  Am.  Bep.  748;  2V»ylor*«  Admr*% 

r.  Pewm.  <\).  (78  Ky.  848),  .9  Am.  Rep.  944. 


Herrick  t.  MlnuMpolli  uid  St.  Lonia  B»llwaj  Comptuijr. 

While  conpling  can  on  his  train  in  the  diachai^  of  his  duty  in  that 
.State,  plaintiff  waa  injured  through  the  negligence  of  the  engineer  in 
charge  of  the  train,  nnder  ench  circamBtances  as  to  give  him  a  right 
of  action  under  a  statute  of  lows,  which  makes  every  corporation 
operating  a  railway  in  that  State  liable  for  all  daougefl  Bustaioed  by 
any  person,  inclading  employees  of  such  corporation,  in  conseqnence 
of  the  neglect  of  tigents,  or  by  mismanagement  of  the  engineers  or 
other  employees  of  such  corporation,  when  such  wrongs  are  in  any 
manner  connected  with  the  use  or  operation  of  any  railway  on  or 
about  which  they  shall  be  employed.  Code  of  Iowa,  1878,  tit.  10,  ch- 
5,  g  1307.  This  action  was  brought  to  recoTer  damages  for  the  per- 
sonal injury  thus  sustained  in  that  Stat«.  The  conrt  below  dismissed 
the  action,  on  the  ground  that  the  right  of  action  thus  accruing 
nnder  the  statute  of  Iowa  could  only  be  enforced  in  that  State. 
The  correctness  of  this  ruling  is  the  only  qaestion  involTed  in  this 
appeal. 

The  general  rale  is  that  actions  for  personal  torts  are  transitory  in 
their  nature,  and  may  be  brought  wherever  the  wrong-doer  may  be 
found,  and  jurisdiction  of  his  person  can  be  obtained.  As  to  torts 
which  give  a  right  of  action  at  common  law,  this  mle  has  never  been 
(questioned,  and  we  do  not  see  why  the  transitory  character  of  the 
action,  or  the  jurisdiction  of  the  courts  of  another  State  to  entertain 
it,  can  in  any  manner  be  affected  by  the  question  whether  the  right 
of  action  is  statutory  or  common  law.  In  actions  ex  cotUra^u  there 
is  no  such  distinction,  and  there  is  no  good  reason  why  any  different 
rule  should  be  applied  in  actions  ex  delieto.  Whenever  by  either  com- 
mon law  or  BtatntCi  a  right  of  action  has  become  fixed  and  a  legal 
liability  incurred,  that  liability,  if  the  action  be  transitory,  may  be 
enforced,  and  the  right  of  action  pursued,  iu  the  courts  of  any  State 
which  can  obtain  jurisdiction  of  the  defendant,  provided  it  is  not 
against  the  public  policy  of  the  laws  of  the  State  where  it  is  sought  to 
beeuforoed.  Of  course,  statutes  that  are  criminal  or  penal  in  their 
nature  will  only  be  enforced  in  the  State  which  enacted  them ;  bat 
the  statute  under  which  this  action  is  brought  is  neither,  being 
purely  one  for  the  reparation  of  a  civil  injury. 

The  statute  of  another  State  has  of  course  no  extra-territorial 
force,  but  rights  acquired  under  it  will  always,  in  comity,  be  enforced, 
if  not  against  the  public  policy  of  the  laws  of  the  former.  In 
such  cases  the  lav  of  the  place  where  the  right  was  acquired,  or 
the  liability  was  incurred,  will  govern  hs  to  the  right  of  action  -, 
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i¥hile  all  that  pertains  merely  to  the  remedy  will  be  controlled  by 
the  law  of  the  State  where  the  action  is  brought.  And  we  think 
the  principle  is  the  same,  whether  the  right  of  action  be  ex  cofUractu 
or  ex  delicto. 

The  defendant  admits  the  general  rale  to  be  as  thus  stated,  but 
contends  that  as  to  statutory  actions  like  the  present,  it  is  subject  to 
the  qualification,  that  to  sustain  the  action,  the  law  of  the  forum  and 
the  law  of  the  place  where  the  right  of  action  accrued  must  concur  in 
holding  that  the  act  done  gives  a  right  of  action.  We  admit  that  some 
text-writers — notably.  Borer  on  Inter-State  Law — seem  to  lay  down 
this  rule,  but  the  authorities  cited  generally  fail  to  sustain  it.  We 
hare  examined  all  the  numerous  cases  cited  on  this  point  by  defend- 
ant, and  we  find  only  one  which  in  our  opinion  sustains  him,  while 
several  are  really  against  him.  Most  of  the  cases  thus  cited  belong  to 
one  or  the  other  of  the  two  following  classes  :  First,  cases  which  hold 
that  statutes  giving  a  right  of  action  for  injuries  causing  the  death  of 
another,  having  no  extra-territorial  operation,  only  apply  to  injuries 
inflicted  in*  the  State  which  enacted  the  statute,  and  not  to  injuries 
inflicted  or  acts  done  in  another  State.  Such  is  the  case  of  Whitford 
T.  Panama  li.  Co^  23  N.  Y.  465.  This  undoubtedly  is  the  settled  law, 
but  it  does  not  touch  the  present  case.  The  second  class  consists  of 
cases  which  hold  that  where  the  statute  gives  such  a  right  of  action 
to  the  personal  representatives  of  the  deceased,  it  can  only  be 
maintained  by  an  administrator  or  executor  appointed  and  acting 
under  the  laws  of  the  State  which  enacted  the  statute,  taking  the 
ground  that  this  right  of  action  is  not  a  right  of  property  which 
passes  to  the  estate,  but  is  for  the  benefit  of  the  family  or  next  of 
kin  of  the  deceased,  and  therefore  the  statute  contemplates  the 
exercise  of  the  power  and  the  execution  of  the  trust  only  by  a 
personal  representative  appointed  under  domestic  laws.  To  this 
class  belong  the  cases  of  Richardson  v.  N,  F.  (7.  R.  Co,,  98  Mass.  85, 
and  Woodward  v.  Michigan^  eta,  R.  Co>,  10  Ohio  St.  121.  Some 
courts  refuse  to  adopt  this  rule.  But  this  question  is  not  involved 
in  the  present  case. 

A  few  cases  appear  to  lay  some  stress  upon  the  fact  that  the  stat- 
utes of  both  States  were  similar,  but  rathei  as  evidence  of  the  fact 
that  the  statute  of  the  State  giving  the  right  of  action  is  not  contrary 
to  the  policy  of  the  laws  of  the  State  where  the  action  is  brought. 
Such  is  the  case  of  Chicago,  eic,  R.  Co.  v.  Doyle,  60  Miss.  977 ;  8 
Am.  &  Eng.  B.  Oases,  171,  in  which,  after  saying  that  the  action  may 
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be  asserted  becaose  of  the  coincidence  of  the  statutes  of  the  two 
States,  the  court  add :    '*  And  independently  of  this,  because  a 
right  of  action  created  by  the  statute  of  another  State,  of  a  transi- 
tory nature,  may  be  enforced  here  when  it  does  not  conflict  with 
the  public  policy  of  this  State  to  permit  its  enforcement ;  and  our 
statute  is  evidence  that  our  policy  is  favorable  to  such  rights  of 
action  instead  of  being  inimical  to  them/'     But  it  by  no  means' 
follows,  that  because  the  statute  of  one  State  differs  from  the  law 
of  another  State,  therefore  it  would  be  held  contrary  to  the  policy 
of  the  laws  of  the  latter  State.     Every  day  our  courts  are  enforcing 
rights  under  foreign  contracts  where  the  lex  Joci  contradus  and  the 
lex  fori  are  altogether  different,  and  yet  we  construe  these  contracts 
and  enforce  rights  under  them  according  to  their  force  and  effect 
under  the  laws  of  the  State  where  made.     To  justify  a  court  in  re- 
fusing to  enforce  a  right  of  action  which  accrued  under  the  law  of* 
another  State,  because  against  the  policy  of  our  laws,  it  inust 
appear  that  it  is  against  good  morals  or  natural  justice,  or  that  for* 
some  other  such  reason  the  enforcement  of  it  would  bo  prejudicial- 
to  the  general  interests  of  our  own  citizens.     If  the  State  of  Iowa- 
sees  fit  to  impose  this  liability  upon  those  operating  railroads  within 
her  bounds,  and  to  make  it  a  condition  of  the  employment  of  tfaose*^ 
who  enter  their  service,  we  see  nothing  in  such  a  law  repugnant^ 
either  to  good  morals  or  natural  justice,  or  prejudicial  ta  the  interests-^ 
of  our  own  citizens.  ^ 

The  only  case  which  goes  to  the  length  of  holding  that  this  action' 
cannot  be  maintained,  is  that  of  Anderson  v.  Milwaukee  &  SL*  P., 
Ry.  Co.f  37  Wis^  321,  which  on  the  facts  is  on  all  fours  with  the 
present  case,  and  in  which  the  court  holds  that  such  an  action  will 
only  lie  in  the  State  of  Iowa,  which  enacted  the  statute.  But  with- 
due  deference  to  that  court,  and  especially  to  the  eminent  jurist 
who  delivered  the  opinion  in  that  case,  we  think  they  entirely  failed 
to  distinguish  between  the  right  of  action,  which  was  created  by 
the  statute  of  Iowa  and  must  be  governed  by  it,  and  the  form  of 
the  remedy,  which  is  always  governed  by  the  law  of  the  forum, 
whether  the  action  be  ex  contractu  or  ex  delicto,  •  It  is  elementary 
that  the  remedy  is  governed  by  the  law  of  the  forum,  and  this  is 
all  that  is  held  by  any  ease  cited  by  the  court  in  support  of  their 
opinion. 

The<»8e  of  Bettys  y.  Mihoaulcee  <£  St.  P.  Ry.  Co.,  37  Wis.  323, 
Wii«  an  action  brought  under  an  Iowa  statute  to  recover  double  dam- 
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ages  for  cattle  killed  in  Iowa.  This  case  was  probably  correctly  de- 
cided upon  the  second  ground  stated  in  the  opinion,  tIz.,  that  the 
statute  was  penal,  and  therefore  could  only  be  enforced  in  the  State 
which  enacted  it. 

The  following  cases,  we  think,  support  our  conclusion  that  this 
action  may  be  maintained,  although  we  have  no  such  statute  in  this 
State  :  Denniek  v.  R.  Co.,  103  U.  S.  11 ;  Leonard  v.  Sfeam  Nav, 
Co.,  84  N.  Y.  48 ;  8.  c,  38  Am.  Rep.  491;  Chicago,  $ic.,  R.  Co.  v. 
Doyle,  supra  ;  Nashville  £  C.  R.  Co.  v.  Sprayberry,  8  Bazt.  341 ; 
8.  c,  35  Am.  Bep.  705.  See,  also,  Sebna,  etc,  R.  Co.  v.  Lacy,  43 
Ga.  461,  and  8.  c,  49  id.  106. 

2.  The  defendant  further  contends  that  the  statute  of  Iowa  is  in 
yiolation  of  the  fourteenth  amendment  to  the  Constitution  of  the 
United  States,  which  declares  that  '*  no  State  shall  deny  to  any  per- 
son within  its  jurisdiction  the  equal  protection  of  the  laws.''  The 
ground  for  this  contention  consists  in  the  fact  that  the  law  does  not 
apply  to  all  persons,  but  only  to  railroad  companies,  thus  imposing 
on  them  a  liability  not  imposed  on  others.  There  is  great  danger 
that  some  of  the  provisions  of  this  fourteenth  amendment  will  be 
attempted  to  be  applied  to  cases  for  which  it  was  neyer  designed. 
In  view  of  the  history  surrounding  its  adoption,  we  doubt  whether 
it  was  ever  intended  to  apply  to  cases  like  the  present.  But  even 
if  it  was,  we  find  nothing  in  this  statute  repugnant  to  its  pro- 
visions. The  provisions  of  the  constitutional  amendment  referred 
to  do  not  surround  the  citizen  with  any  protection  additional  to 
those  before  given  under  the  Oonstitutions  of  the  States.  It  was 
not  in  the  power  of  the  States,  before  the  adoption  of  this  amend- 
ment, to  deprive  citizens  of  the  United  States  of  the  equal  pro- 
tection of  the  laws  ;  the  only  change  produced  by  making  this  con- 
stitutional principle  a  part  of  the  Federal  Constitution  is  to  make 
the  Supreme  Court  of  the  United  States  the  final  arbiter  of  cases 
in  which  a  violation  of  this  principle  by  State  law  is  complained  of. 
If  a  State,  in  view  of  the  peculiar  nature  of  the  service  upon  rail- 
roads, and  the  danger  incident  to  it,  shall  as  a  matter  of  State 
policy  require  these  corporations,  which  are  the  creatures  of  its 
statutes,  to  assume  the  risk  of  injuries  to  their  servants  resulting 
from  the  negligence  of  fellow-servants  also  in  their  employ,  we 
think  they  have  a  right  to  do  so.  Statutes  imposing  special  duties 
and  liabilities  upon  railroad  companies  are  to  be  found  on  the  stat- 
ute-books of  almost  every  State,  and  if  general  in  their  application 
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to  all  such  oorporationa,  they  are  ralid.  McAunich  v.  Miss.  A  M. 
Ry.  Co.,  20  Iowa,  338 ;  Johnson  y.  Chicago,  M.  d  SL  P.  Ry.  Co., 
29  Minn.  425. 

Order  revsrsed. 


Kausal  y.  Mikkssota  Fabkbbs'  Mut.  Fibb  lira.  Assogiatioit. 

on  Minn.  17.) 
Insurance  —  agent  JUUng  out  appUeaition  — joint  poiicif  to  hnuband  and  wUe. 


An  agent  of  a  mutual  insuianoe  oompanj,  filling  up  an  application.  Is  the  agent 
of  the  company,  notwithstanding  a  stipulation  to  the  contrary  In  the 
policy.* 

A  husband  owned  a  house  and  -ther  i>enonal  property  on  the  land  of  his  wife. 
The  agent  of  an  insurance  company,  fully  informed  of  the  facts,  made  out 
an  application  for  insurance  thereon,  representing  them  as  joint  owners, 
which  they  signed  on  his  assurance  that  it  was  correct  HdA,  that  they 
could  maintain  a  Joint  action  on  the  policy. 

ACTION  on  a  fire  insurance  policy.     The  opinion  shows  the 
facts.    The  defendant  had  judgment  below. 

Wilson  A  Latoronce,  for  appellants. 

Levi,  Cray  A  Hart  and  J.  F.  Keens,  for  respondent. 

Mitchell,  J.  1.  On  principle,  as  well  as  for  considerations  of 
public  policy,  agents  of  insurance  companies,  authorized  to  procure 
applications  for  insurance,  and  to  forward  them  to  the  companies 
for  acceptance,  must  be  deemed  the  agents  of  the  insurers  and  not 
of  the  insured  in  all  that  they  do  in  preparing  the  application,  or 
in  any  representations  they  may  make  to  the  insured  as  to  the  char- 
acter or  effect  of  the  statements  therein  contained.  This  rule  is 
rendered  necessary  by  the  manner  in  which  business  is  now  usually 
done  by  the  insurers.  They  supply  these  agents  with  printed 
blanks,  stimulate  them  by  the  promise  of  liberal  commissions,  and 
then  send  them  abroad  in  the  community  to  solicit  insurance.  The 
companies  employ  them  for  that  purpose,  and  the  public  regard 
them  as  the  agents  of  the  companies  in  the  matter  of  preparing 

*  S«e  Planter**  La,  O*.  v.  Jf|/«rt  (S5  MIm  479).  30  Am.  Rap.  fiSl. 
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und  filling  up  the  applications  —  a  fact  which  the  companies  per- 
fectly understand.  The  parties  who  are  induced  by  these  agents 
to  make  applications  for  insurance  rarely  know  any  thing  about 
the  general  officers  of  the  company,  or  its  constitution  and  by-laws, 
but  look  to  the  agent  as  its  full  and  complete  representative  in  all 
that  is  said  or  done  in  regard  to  the  application.  And  in  view  of 
the  apparent  authority  with  which  the  companies  clothe  these 
solicitors,  they  have  a  perfect  right  to  consider  them  such.  Hence 
where  an  agent  to  procure  and  forward  applications  for  insurance, 
either  by  his  direction  or  direct  act,  makes  out  an  application  in- 
correctly, notwithstanding  all  the  facts  are  correctly  stated  to  him 
by  the  applicant,  the  error  is  chargeable  to  the  insurer  and  not  to 
the  insured.  Ins.  Co.  v.  Jiahone^  21  Wall.  152 ;  Ins.  Co.  v.  Wilktn- 
^071,  13  id.  222;  Malleable  Iron  Works  v.  Phmmx  Ins.  Co.,  25 
Conn.  4C5 ;  Hough  v.  Cxiy  Fire  Ins.  Co.,  29  id.  10 ;  Woodbury 
Savings  Bank  v.  Charter  Oak  Ins.  Co.,  31  id.  517 ;  Miner  y.  Phomiz 
Ins.  Co.,  27  Wis.  693  ;  s.  c,  9  Am.  Bep.  479 ;  Winans  v.  Allemania 
Fire  Ins,  Co.,  38  Wis.  342  ;  Rowley  v.  Empire  Ins.  Co.,  36  N.  Y. 
550  ;  Brandup  v.  SL  Paul  F.  £  M.Ins.  Co. ,21  Minn.  393  ;  2  Am. 
Lead.  Gas.  (5th  ed.)  917  et  seq.  ;  Wood  Ins.,  ch.  12  ;  May  Ins.,  § 
120. 

2.  After  the  courts  had  generally  established  this  doctrine,  many 
of  the  insurance  companies,  in  order  to  obviate  it,  adopted  the  in- 
genious device  of  inserting  a  provision  in  the  policy  that  the  appli- 
cation, by  whomsoever  made,  whether  by  the  agent  of  the  company 
or  any  other  ]}erson,  shall  be  deemed  the  act  of  the  insured  and  not 
of  the  insurer.  But  as  has  been  well  remarked  by  another  court, 
'<  there  is  no  magic  in  mere  words  to  change  the  real  into  the  un- 
real. A  device  of  words  cannot  be  imposed  upon  a  court  in  place 
of  an  actuality  of  facts.'*  If  corporations  are  astute  in  contriving 
such  provisions,  courts  will  take  care  that  they  shall  not  be  used  as 
instrumenls  of  fraud  or  injustice.  It  would  be  a  stretch  of  legal 
principles  to  hold  that  a  person  dealing  with  an  agent,  apparently 
dothed  witli  authority  to  act  for  his  principal  in  the  matter  in 
hand,  could  be  affected  by  notice,  given  after  the  negotiations  were 
completed,  that  the  party  with  whom  he  had  dealt  should  be  deemed 
transformed  from  the  agent  of  one  party  into  the  agent  of  the 
other.  To  be  efficacious,  such  notice  should  be  given  before  the 
negotiations  are  completed.  The  application  precedes  the  policy, 
and  the  insured  cannot  be  presumed  to  know  that  any  such  pro- 
VoL.  XL VII— 98 
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tision  will  be  inserted  in  the  latter.  To  hold  that  by  a  stipnlatioii 
unknown  to  the  insured  at  the.  time  he  made  the  application,  and 
when  he  relied  upon  the  fact  that  the  agent  was  acting  for  the 
company,  he  could  be  held  responsible  for  the  mistakes  of  sach 
agenty  would  be  to  impose  burdens  upon  the  insured  which  he 
never  anticipated.  Hence  we  think  that  if  the  agent  was  the 
agent  of  the  company  in  the  matter  of  making  out  and  reoeiring 
the  application,  he  cannot  be  converted  into  the  agent  of  the  inr 
sured  by  merely  calling  him  such  in  the  policy  subsequently  issued. 
Neither  can  any  mere  form  of  words  wipe  out  the  fact  that  the  in- 
sured truthfuUy  informed  the  insurer,  through  its  agent,  of  all 
viatters  pertaining  to  the  application  at  the  time  it  was  made.  We 
are  aware  that  in  so  holding  we  are  placing  ourselves  in  conflict 
with  the  views  <»f  some  eminent  courts.  But  the  conclusion  we 
have  reached  is  not  without  authority  to  sustain  it,  and  is,  as  we 
beliBve,  sound  in  principle  and  in  aooojtdance  with  public  policy. 
Wood  Ins;,  §  139 ;  May  Ins«,  §  140  ;  Ommereial  Ins.  Co.  v.  /hm, 
56  DL  402  ;  Gans  v.  SL  Paul  F.  dt  M.  Ins.  Ck,  43  Wis.  108 ;  8. 
c,  28  Am.  Rep.  535;  Colwhbia  Ins^Ca,  v.   CWjmt,  50  Pe&n.  &L 

3.  It  iscontended  by  respondent  that  there  is  a  ftJntBnrtiim  im 
this  regard  between  '^stock"  and  ^'mutual 'V insurance  companies; 
that  the  difference  in  the  character  of  the  companies  makes  a  dif* 
ference  in  tlie  relative  duties  of  the  applicant  and  the  company^ 
«ad  in  the  authority  of  the  agents  employed ;  that  in  the  case  of  a 
mutual  t^empany,  the  application  is  in  effect  not  merely  for  insur- 
ance, but  for  admission  to  membership — the  applicant  himself 
becoming  a  member  of  the  company  upon  the  issue  of  the  policy. 
By  some  courts  a  distinction  in  this  respect  is  made  between  the 
two  daiBfw  of  companies.  This  distinction  is  usually  based  upo» 
the  ground  that  the  stipulaiiona  held  binding  upon  the  insured  are 
contained  in  the  chatter  or  by-lawa  rf  the  company,  and  that  a 
])erson  applying  for  membership  is  conclusively  bound  by  the  terma 
of  such  charter  and  by-laws.  Such  is  not  this  case,  for  the  stipn^ 
lations  claimed  to  bind  the  insured  are  only  in  the  policy.  But  se 
far  as  concerns  the  questions  now  under  consideration,  we  fail  te 
see  any  distinction  between,  the  two  kinds  of  companies,  and  we 
feel  confident  that  the  average  applicant  for  insurance  is  rarely 
aware  of  uiy.  It  is  true  that  in  the  case  of  a  mutual  company 
the  insured  becomes  in  theory  a  member  of  the  company  upon  the 
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issue  of  the  policy.  But  in  applying  and  contrs  ; 
ance«  the  applicant  and  the  company  are  as  much  i  i 
sons  as  in  the  case  of  a  stock  company,  and  we  s€  i 
holding  the  agent  who  takes  the  application  any  le  i 
the  insurer  in  the  one  case  than  in  the  other.  1 1 
does  not  begin  until  the  policy  is  issued.  As  to  all 
tiations  the  agent  acts  only  for  the  company.  Ci ! 
V.  Cooper,  supra  j  May  Ins.,  §§  139  et  seq. 

4.  Verbal  testimony  i&  competent  to  show  that  I 
was  filled  up  by  the  agent  of  the  company,  and  ths : 
fully  and  correctly  stated  to  him,  but  that  he,  witl  i 
edge  of  the  insured,  misstated  them  in  the  appUca 
not  in  violation  of  the  rule  that  yerbal  testimony  ii 
to  vary  a  written  contfract.     It  proceeds  u})ou  the  j ; 
contents  of  the  paper  were  not  his  statement,  though 
and  that  the  insurance  company,  by  the  acts  of  th : 
matter,  are  estopped  to  set  up  that  it  is  the  repree : 
insured.     Ins.  Co.  v.  Wilkinson^  supra ,   May  Ins.,  ! 
cited,  note  3. 

5.  It  appears  that  the  property  covered  by  the 
several  property  of  William  E[ausal,  whereas  the  po  I 
one  to  him  and  his  wife,  as  if  upon  the  joint  propei 
On  this  ground  it  is  claimed  that  there  can  be  no  re  ( 
a  joint  policy  to  two  does  not  cover  the  several  proj: 
Ilud  plaintiffs  taken  out  this  policy  without  disci 
nature  of  their  interest  in  the  property,  there  migh 
in  this  suggestion.  But  according  to  the  offers  of  pi 
must  here  be  taken  as  the  facts,  the  wife  was  the  oi 
divided  three-fourths,  and  in  the  actual  possession  i 
the  land  upon  which  the  house  and  the  other  per 
covered  by  the  policy  were  situate.  The  husband  er; 
witli  his  own  money,  under  a  license  from  and  an  w 
his  wife  that  he  might  do  so,  and  should  have  the  i 
it  at  pleasure.  At  the  time  the  application  for  this 
made,  defendant's  agent,  authorized  to  take  such  ap 
personally  present  on  the  premises,  and  was  fiist  ful! 
the  plaintiffs  of  all  these  facts,  and  then  himself 
application,  and  told  William  Kausal  that  it  was  con 
Kausal  then  signed  it,  and  also  signed  his  wife*s  nami 
the  statement  and  representation  of  the  agent  that 
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proper  mode  of  making  the  application.  In  short,  it  appears  that 
the  agent,  after  being  informed  that  it  was  the  individaal  property 
of  the  husband,  although  situated  on  the  land  of  the  wife,  directed 
the  making  of  a  joint  application,  and  upon  such  application,  the 
defendant  issued  a  joint  policy,  insuring  the  two  against  loss  by  the 
destruction  of  the  property  by  fire,  and  that  the  plaintifEs,  relying 
upon  the  representations  of  the  agent  that  this  was,  under  the  cir- 
cumstant^es,  the  proi)er  course,  made  the  application  in  this  form, 
and  accepted  the  joint  policy. 

On  this  state  of  facts,  if  the  policy  does  not  cover  the  loss,  it  is 
the  fault  of  the  defendant  and  not  of  the  plaintiffs.  It  seems  clear 
that  plaintiffs  are  not  without  remedy.  We  are  not  prepared  to  say 
that  William  Kausal  alone  might  not  have  maintained  an  action,  at 
least  upon  asking  to  have  the  policy  reformed ;  but  we  see  no  good 
reason  why,  under  the  facts  of  this  case,  the  two  plaintiffs  to  whom 
the  policy  was  issued  cannot  maintain  a  joint  action.  The  policy  is 
not  a  wagering  policy,  because  between  the  two  plaintiflb,  title  to 
the  whole  of  the  property  was  in  the  beneficiaries  to  whom  the 
policy  ran,  and  it  can  make  no  difference  to  the  defendant  in  what 
way  their  interests  are  apportioned,  or  whether  it  all  belongs  to  one. 
It  brings  in  no  new  party  to  the  contract,  and  by  issuing  the  j>olicy 
to  the  two,  the  defendant  admits  that  both  are  proper  persons  to 
insure.  It  was  entirely  competent  for  all  parties  to  treat  this  as 
joint  property  for  the  purposes  of  insurance,  and  that  the  loss,  if 
any,  should  be  payable  to  the  two  plaintiffs.  This  is,  in  effeet,  just 
what  they  have  done,  and  what  defendant  not  only  assented  to,  but 
advised  and  directed.  If  the  husband,  who  owned  the  property,  as- 
sented to  this,  and  if  the  defendant,  with  full  knowledge  of  aU  the 
facts,  agreed  to  it,  we  fail  to  see  what  principle,  either  of  law  or 
justice,  is  violated  by  enforcing  the  contract  just  as  the  parties  hare 
made  it.  Peck  v.  Nitw  London  Mui.  InM.  Co.,  22  Conn.  575  ;  Oui- 
n$r  V.  Farmers'  Mut.  F.  Ins.  Co.,  46  Mich.  15. 

Order  rovoroed. 
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(81  Minn,  tt.) 
Octrrisr  of  animals  —  stipulation  for  exemption. 

A  carrier  of  live-stock  may  not  stipulate  for  exemption  from  liabOitj  for  his 

own  negligence.* 

ACTION  f«r  yalue  of  horses  negligently  lost  in  transportation. 
The  opinion  states  the  oase.     The  plaintiff  had  judgment 

below. 

R.  B.  Oaltuiha  and  J.  Kling,  for  appellant. . 

Hihr  H,  Horton  and  Henry  Burleigh  WenzelU  for  respondents. 

DiOKiKSON^y  J.  The  plaintiffs  shipped  two  car-loads  of  horses  at 
St.  Paul,  over  defendant's  line  of  road,  to  points  in  Dakota.  Two 
of  the  horses  died  by  reason  of  prolonged  exposure  to  cold  weather, 
as  is  claimed,  caused  by  defendant's  negligent  detention  of  the  train 
during  transportation.  The  action  is  for  the  recovery  of  the  yalue 
of  th^se  two  horses,  which  appears  to  have  been  $200  each.  For  the 
purposes  of  this  appeal,  we  are  to  consider  the  negligence  of  the  de- 
fendant as  established,  and  are  to  determine  whether  the  defend- 
ant is  liable  for  its  negligence,  and  the  measure  or  extent  of  its  lia- 
bility under  the  contract  made  by  the  parties. 

The  contract  under  which  the  property  was  shipped,  and  which 
was  executed  by  both  plaintiffs  and  defendant,  contained  the  pro- 
visions that  in  consideration  that  the  defendant  would  transport 
the  property  at  the  rate  of  $75  per  car-load,  *^  the  same  being  a 
rate  given,  subject  to  the  conditions  of  this  contract,"  the  plaintiffs 
released  the  defendant  from  the  liability  of  a  common  carrier,  and 
from  any  liability  for  any  delay  in  shipping  the  stock  after  its  deliv- 
ery to  the  defendant,  and  agreed  that  the  liability  of  the  defendant 
should  be  only  that  of  a  private  carrier  for  hire.  The  plaintiffs 
contracted  to  assume  all  risk  of  damage  which  might  be  sustained 
by  reason  of  any  delay  in  transportation,  and  all  risk  of  damage 

•  See  Kanaae  OUy^  ete,^  R.Co,  r.  Simpson   (80  Kaoa.  646),  46  Am.  Bap.  104. 
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from  auy  other  cause,  not  resulting  from  the  willful  negligence  of 
tho  agents  of  the  defendant.  It  wu  further  agreed,  that  m  caae 
of  total  loss,  the  damage  should  in  dd  case  exceed  the  sum  of  #100 
per  head,  and  in  case  of  partial  loss,  damage  should  be  meaaored 
in  the  same  proportion.  A  printed  "  regulation  "  of  the  defendant, 
attached  to  the  contract,  prorided  that  the  defendant  would  not  as- 
sume any  liability  over  tlOO  per  head  on  honee  and  valuable  lire- 
stock,  except  by  special  agreement.  By  the  contract  of  the  parties 
the  owner  of  the  horses  attended  and  cared  tor  them  upon  the  pas- 
sage, without  extra  charge  for  his  own  tiausport^ion. 

A  railroad  company  which  undertakes  to  transport  lire-stock  for 
hire,  for  sncfa  peraona  as  choose  to  employ  it,  assumes  the  relation 
of  a  common  carrier,  and  becomes  chai^eable  with  the  dntiea  and 
obligations  which  are  incident  to  that  relation.  EitmbaU  t.  Rut- 
land d  B.  ft.  tU,  86  Vt  a47  ;  Rix/ord  t.  Smith,  fi3  N.  H.  355  ;  a. 
c,  13  Am.  Sep.  13  ;  Oarke  t.  Rochnter  dt  S.  R.  Co.,  11  N.  T. 
nQ',Evan»\.  Pitehburg  R.  Co.,  Ill  Uass.  143;  s.c.,  15  Am.  Bep. 
19 ;  St.  Louis  di  S.  E.  Ry.  Co.  v.  Dorman,  73  III.  504 ;  PowM  t. 
Pennaglvania  R.  Co.,  33  Penn.  St  414 ;  GmU  W»ai»m  Ry.  Cb.  t. 
ffaakitu,  18  Hich.  437,433. 

By  this  it  is  not  meant  that  the  carrier  is  an  insurer  of  the  prop- 
erty as  respects  injury  which  it  may  suffer  from  all  causes.  Such  a 
liability  does  not  exist  without  (inalification  as  to  personal  proper^ 
generally  in  the  hands  of  a  carrier.  He  is  not,  for  instance,  an  in- 
surer  in  respect  to  any  injury  unavoidably  reenlting  from  the  essen- 
tial nature  of  the  property  itself,  such  as  the  natural  decay  of  froit, 
although  he  should  use  reasonable  care  for  its  preservation.  Fw 
like  reasons  as  those  upon  which  rest  the  exceptions  to  the  absolute 
obligation  of  tho  carrier,  ss  respects  property  generally,  it  is  nn- 
doubtedly  true  that  the  ordinary  common-law  liability  of  the  car- 
rier is  subject  to  some  modiSoations  arising  from  the  natiire  and 
propensities  of  the  animals,  and  their  capacity  for  inflicting  injur- 
ies upon  themselves  and  upon  each  other,  when  live-stock  is  the 
subject  of  transportation.  What  may  be  the  nature  and  extent  of 
such  modifications  we  have  no  occasion  now  to  consider.  For  our 
present  purposes  it  is  enongh  to  say  that  cases  where  the  injury  is 
the  result  of  want  of  ordinary  care  on  the  part  of  the  carrier  are 
not  within  the  exceptions  to  the  rule.    See  cases  above  cited. 

The  recovery  in  this  case  rests  ulonc  upon  the  neglect  of  the  de- 
fendant to  transport  the  horses  to  their  destination  within  a  reason- 
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tkhle  time,  whereby^  from  exhaiiation  and  exposure  to  oold,  they 
died.  The  law  has  been  determined  in  this  State,  and  in  most  of 
the  United  States,  as  well  as  in  the  Federal  Supreme  Oourt,  to  be 
that  a  common  carrier  of  goods  cannot  by  contract  relieye  himself 
from  liability  for  his  own  negligence.  Uhriaiensoti  r.  Am.  Bxp,  Oo.p 
15  Minn.  270 ;  8.  c,  2  Am.  Bep.  122 ;  Shriver  y.  Sioux  Citf 
it  Si.  P.  R.Oo.,U  Minn.  506 ;  s.  a,  31  Am.  Bep.  353  ;  Railroad 
Oo.  T.  Lockwoody  17  Wall.  357  ;  Bank  of  Kentucky  y.  Adarm^  Bxp. 
Oo.y  93  U.  S.  174.  Nor  is  there  any  reason  why  a  different  rule 
should  prevail  in  respect  to  the  transportation  of  live-stock,  or  of 
property  under  the  care  of  the  owner.  The  rule  itself  rests  upon 
considerations  of  public  policy,  and  upon  the  fact  that  to  allow  the 
carrier  to  absolve  himself  from  the  duty  of  exercising  care  and 
fidelity  is  inconsistent  with  the  very  nature  of  his  undertaking. 
These  reasons  apply  with  undiminished  force  where  the  property  is 
live-stock,  or  is  under  the  care  of  the  owner,  who  has  not  the  di^ 
rection  or  control  of  the  agencies  and  the  operation  of  the  trans- 
portation. To  whatever  extent  such  facts  might  modify  or  affect 
the  liability  of  the  carrier  for  accidents,  or  for  injuries  not  the  re- 
sult of  his  own  negligence,  they  would  not  qualify  his  responsibil- 
ity for  his  own  neglect  of  duty.  The  agreement  discharging  the 
defendant  from  the  liability  of  a  common  carrier  cannot  avail  to 
divest  the  carrier  of  his  real  character,  nor  indirectly  relieve  him 
from  responsibilities  from  which  he  cannot  directly  by  contract  free 
himself.  ChruiUnBon  v.  Am.  Exp.  Co.^  supra;  Bank  of  Kentucky 
V.  Adams'  Exp.  Co.,  supra. 

Our  conclusion  therefore  is  that  the  defendant  was  responsible 
in  damages  for  its  negligence,  notwithstanding  the  contract 

The  same  reasons  which  forbid  that  a  common  carrier  should, 
even  by  express  contract,  be  absolved  from  liability  for  his  own 
negligence,  stand  also  in  the  way  of  any  arbitrary  preadjnstment 
of  the  measure  of  damages,  where  the  carrier  is  partially  relieved 
from  such  liability.  It  would  indeed  be  absurd  to  say  that  the  re- 
quirement of  the  law  as  to  such  responsibility  of  the  carrier  is  ab- 
solute, and  cannot  be  laid  aside,  even  by  the  agreement  of  the 
parties,  but  that  one-half  or  three-fourths  of  this  burden,  which 
the  law  compels  the  carrier  to  bear,  may  be  laid  aside,  by  means  of 
a  contract  limiting  the  recovery  of  damages  to  one-half  or  one- 
fourth  of  the  known  value  of  the  property.  This  would  be  mere 
evasion,  which  would  not  be  tolerated.     Yet  there  is  no  reason  why 
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the  contracting  parties  may  not  in  good  faith  agree  upon  the  valne 
of  the  property  presented  for  transportation,  or  fairly  liquidate  the 
damages  recoverable  in  accordance  ivith  the  supposed  yalue.  Such 
an  agreement  would  not  be  an  abrogation  of  the  requirements  of 
the  laWy  but  only  the  application  of  the  law  as  it  is  by  the  parties 
themselves  to  the  circumstances  of  the  particular  case.  But  that 
the  requirements  of  the  law  be  not  evaded,  and  its  purposes  frus- 
trated, contracts  of  this  kind  should  be  closely  scrutinized. 

Upon  the  face  of  the  contract  under  consideration,  it  is  apparent 
that  it  was  not  the  purpose  of  the  parties  to  liquidate  the  damages 
recoverable,  with  reference  to  the  value  of  the  property  consigned 
to  the  carrier.  Its  provisions  are  somewhat  contradictory,  and  not 
easily  reconciled.  The  general  regulation  attached  to  the  contract, 
to  the  effect  that  the  company  ^' will  not  assume  any  liability  over 
one  hundred  dollars  per  head  on  horses  and  valuable  live-stock  except 
by  special  agreement,"  is  plainly  opposed  to  the  law  as  established, 
so  far  as  regards  the  negligence  of  the  carrier.  As  a  regulation  it 
is  therefore  of  no  effect.  The  law  declares  that  the  carrier  shall  be 
liable  to  the  extent  of  the  value  of  the  property,  although  there  be 
no  special  agreement  We  do  not  question  the  right  of  a  carrier 
to  require  the  disclosure,  by  the  consignor,  of  the  value  of  the 
property  presented  for  transportation,  where  its  value  is  not  ap- 
parent and  well  known.  This  is  reasonable,  both  to  the  end  that 
proper  care  may  be  taken  of  the  property  while  it  is  in  the  hands 
of  the  carrier,  and  because  the  proper  charges  for  transportation 
may  often  depend  largely  upon  value.  We  see  nothing  however 
in  this  contract  which  can  be  regarded  as  having  been  intended  as 
calling  for  such  a  disclosure  on  the  part  of  the  plaintiffs,  or  as  es- 
topping them  from  claiming  a  recovery,  upon  the  ground  of  the 
ciirrier's  negligence,  of  the  actual  value  of  the  horses.  In  terms, 
the  contract  purports  to  relieve  the  defendant  from  liability,  even 
for  its  own  negligence,  and  at  the  same  time,  if  a  recovery  shall  be 
hud  notwithstanding  this  agreement,  then  the  amount  of  such  re- 
covery is  limited  to  the  sum  of  $100  per  head.  These  stipulations 
cannot  naturally  be  applied  to  a  case  involving  as  the  cause  of  action 
the  negligence  of  the  carrier,  without  making  them,  in  effect,  ta 
be  an  agreement  in  the  first  place  for  absolute  exemption  from  lia- 
bility (except  for  willful  negligence) ;  and  if  notwithstanding  the 
agreed  exemption  a  recovery  should  be  awarded,  it  shall  not  exceed 
the  sum  named ;  that  is  to  say  (as  applied  to  a  case  of  ncgligence)> 
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it  is,  in  effect,  an  agreement  for  absolute  exemption,  and  that 
failing  to  be  sastained,  then  for  a  partial  exemption  from  the  lia< 
bilitf  which  the  law  imposes  in  such  cases,  and  which  cannot  be 
laid  aside  by  the  mere  consent  of  parties.  Such  a  contract  cannot 
be  sustained. 

Ord^raffirmetL 


Orbshb  y.  Mivkbapolis  &  St.  Louis  Railway  Ookpavt. 

m  Mten.  M8.) 
MatC&rsMd  servant — defeothe  maMnerg  — promise  to  repair. 

Where  a  servant  is  emplojed  apon  defeetiye  machinery,  and  notifies  the  mas- 
ter of  the  defect,  and  he  promises  to  repair  it,  it  is  not  neoesaarilj  negligent 
'  for  the  servant  to  continue  to  use  the  machinery  in  its  defective  condition.* 

ACTION  for  personal  injuries   by  negligence.      The  opinion 
states  the  case.     The  plaintiff  had  judgment  below. 

J.  D,  Springer,  for  appellant. 

Lovely  A  MorgaUj   for  respondent. 

MtTGHJELL,  J.  If  a  servant,  befojre  he  enters  a  ser?ice,  knows, 
or  afterward  discoyers,  that  the  instrumentalities  furnished  for  his 
use  are  defective,  and  understands,  or  by  exercise  of  ordinary  ob- 
servation ought  to  understand,  the  risks  to  which  he  is  thereby  ex- 
posed, auid  if  notwithstanding  such  knowledge  he,  without  objec- 
tion, and  without  any  promise  on  the  part  of  the  employer  that 
such  defects  will  be  remedied,  enters  or  continues  in  such  service, 
he  cannot  recover  for  injuries  resulting  therefrom,  but  will  be 
deemed  to  have  assumed  all  the  risks,  of  the  employment  thus 
known.  Sometimes  this  rule  has  been  misapplied  by  treating  a 
mere  continuance  of  a  servant  in  the  employment  as  conclusive 
evidence  of  his  having  waived  objections  to  the  known  defects,  re- 
gardless of  facts  tending  to  rebut  the  presumption  of  such  waiver. 
But  with  the  limitations  annexed,  the  rule  as  stated  is  undoubtedly 
the  law  as  established  by  an  unbroken  line  of  authorities,  although 

j.A_j — .  .  fc.  ■ . — , — .- : ■■-■■■     ■■  I  I. 

•  See  Uimowi  fUmaee  Co,  t.  AbvnA^  avi/e^  «i5;  (7.,  B.  A  Sbn  Antonio  Jiy.  Ooi  ▼.  Drew 
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they  disagree  somewhafc  whether  it  shoald  be  put  on  the  ground 
of  wairer,  or  of  contributory  negligence.  Clark  v.  8i.  Paul  S 
Sioux  City  R.  Co.,  28  Minn.  128. 

But  it  is  now  almost  equally  well  settled  that  if  a  servant  who 
lias  knowledge  of  defects  in  the  instmmentalities  famished  for  his 
use,  gives  notice  thereof  to  his  employer,  who  thereupon  promises 
that  they  shall  be  remedied,  the  servant  may  recover  for  an  injury 
caused  thereby,  at  least  where  the  master  requested  him  to  con- 
tinue in  the  service,  and  the  injury  occurred  within  the  time  at 
which  the  defects  were  promised  to  be  remedied,  and  where  the  in- 
strumentality, although  defective,  was  not  so  imminently  and  im- 
mediately dangerous  that  a  man  of  ordinary  prudence  would  have 
refused  longer  to  use  it.  Under  such  circumstances  his  subsequent 
use  of  the  defective  instrumentality  would  not  necessarily,  or  as  a 
matter  of  law,  make  the  servant  guilty  of  contributory  n^ligence, 
but  it  would  be  a  question  for  the  jury,  whether  in  continuing  its 
use  after  he  knew  of  the  defect,  he  was  in  the  exercise  of  ordinary 
care.  Many  of  the  cases  go  farther  than  this,  but  this  is  as  fiur  as 
is  necessary  to  go  under  the  facts  of  the  present  case. 

Courts  also  differ  as  to  the  ground  upon  which  this  should  be 
placed.  Some  place  it  upon  grounds  of  policy  and  justice  —  upon 
a  consideration  of  the  unequal  situation  of  master  and  servant  -, 
others  upon  the  ground  that  in  such  cases  the  facts  rebut  the  pre- 
sumption of  a  waiver  on  the  part  of  the  servant ;  others,  upon  the 
ground  of  a  contract  on  the  part  of  the  employer,  implied  from 
the  facts,  that  if  the  servant  continues  in  the  service  in  the  mean 
time,  and  until  the  defects  are  remedied,  the  employer  and  not  the 
servant  will  assume  the  risks. 

We  will  not  attempt  to  determine  which  of  these  is  the  best  or 
most  logical  reason  for  the  rule,  except  to  say  that  the  last  seems 
to  us  very  forcible,  especially  where  there  is  a  request  to  the  servant 
to  continue  in  the  service.  It  is  sufficient  for  us  that  the  rule  has 
generally  commended  itself  to  the  judicial  mind  (as  it  does  to  us) 
as  founded  in  sound  policy  and  common  justice.  If  the  emergen- 
cies of  a  master's  business  require  him  temporarily  to  use  defective 
machinery,  we  fail  to  see  what  right  he  has  in  law  or  natural  jus- 
tice to  insist  that  it  shall  be  done  at  the  risk  of  the  servant  and 
not  his  own,  when  notwithstanding  the  servant's  objection  to  the 
condition  of  the  machinery,  he  has  requested  or  induced  him  to 
continue  its  use,  under  a.  promise  thereafter  to  repair  it.     Clarh9 
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T.  Holmes,  7  Hurl.  &  N.  937,  948 ;  Bough  v.  By.  Co.,  100  U.  S. 
213 ;  ftUterson  v.  Pittsburg  d  O.  R.  Co.,  76  Penn.  St.  389 ;  s.  c, 
18  Am.  Eep.  412 ;  Laning  v.  N.  Y.  C.  R.  Co.,  49  N.  Y.  521 ;  s. 
c,  10  Am.  Bep.  417 ;  Snow  y.  Housatonic  R.  Co.,  8  Allen,  441 ; 
Holmes  y.  Worthington,  2  Fost.  &  F.  533.  See  also  Ford  v. 
FUchburg  R.  Co.,  110  Mass.  240 ;  8.  c,  14  Am.  Bep.  598 ;  Cfreen- 
leaf  y.  Illinois  Cent.  R.  Co,,  29  Iowa,  14 ;  Kroy  y.  Chicago,  etc,  R. 
Co.,  32  id.  357  ;  Cooley  Torts,  559  ;  Sherm.  &  Eedf.  Neg.,  §  96 ; 
Moak's  Underbill  Torts,  61-2 ;  Thomp.  Neg.  1009,  1010 ;  Wood 
Mast.  &  Sery.,  §  378,  etc 

Appellant  suggests  that  the  cases  only  go  to  the  extent  of  holding 
the  employer  liable  where  the  seryant,  althongb  aware  of  the  defect, 
is  ignorant  of  the  risks,  and  that  they  wonld  not  apply  where,  as  in 
this  case,  the  seryant,  an  experienced  engineer,  folly  understood  the 
risks  to  which  the  defects  in  the  engine  would  naturally  expose  . 
him.  An  examination  of  the  cases  cited  wiU  not  bear  out  this 
position.  None  of  them  are  made  to  turn  upon  any  such  question, 
It  is  true,  in  the  leading  case  of  Clark  y.  Holmes,  supra,  Bylbs,  J., 
in  discussing  the  question  how  far  knowledge  of  the  defect  by  the 
seryant  constitutes  negligence,  after  remarking  that  knowledge  is 
only  an  element  of  negligence,  adds  :  ^^  But  a  seryant  knowing  the 
fact  may  be  utterly  ignorant  of  the  risks."  But  howeyer  true  this. 
is,  and  howeyer  important  it  may  be  in  other  cases,*  it  had  no  bear- 
ing upon  the  case  then  being  considered,  which  inyolyed  no  such 
questions.  Neither  is  there  any  warrant  for  the  suggestion  that  the 
doctrine  of  these  cases  only  applies  where  the  seryant,  in  reliance 
upon  the  promise,  continues  in  the  seryice  supposing  that  the  de^ 
fects  had  been  already  remedied.  The  statement  to  that  effect  in 
Wharton  on  Negligence,  §  221,  finds  no  support  whateyer  in  the 
authorities. 

This  disposes  of  the  only  important  question  in  this  case  adyersely 
to  the  appellant.  The  plaintiff  was  in  the  seryice  of  the  defendant, 
as  locomotiye  engineer,,  upon  a  freight  tjrain  running  between  Minne- 
apolis and  Albert  Lea.  On  reaching  the  former  place  in  the  morning 
with  his  train,  upon  examining  his  engine,  he  discoyered  that  the 
^'  chafing  irons  "  between  the  engine  and  tender  were  partly  broken 
off.  He  immediately  reported  the  fact  on  the  '^  repair-book  "  to  the 
foreman  of  the  round-house,  whose  duty  it  was  to  haye  the  repairs 
made,  and  to  direct  what  engine  should  go  out.  On  returning  in 
the  eyening  to  go  out  with  his  train  he  found  the  engine  out,  but 
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not  repaired.  On  iuqniriog  of  the  foreman  why  the  repairs  had 
not  been  made,  the  reply,  Id  substance,  was  that  he  bad  not  nad 
time.  On  plaintiff  snggeBting  that  he  did  not  like  to  take  ont  tbia 
engine,  that  it  was  not  safe,  the  foreman  replied  that  he  was  short 
of  engines  to  do  the  work  of  the  road,  and  had  no  other  to  send 
out,  and  added  :  "  Proceed  with  that,  and  yon  can  get  it  fixed  at 
Albert  Lea,  if  yon  have  time ;  if  not,  I  will  remedy  it  when  you 
get  hack." 

The  plaintiff  did  bo,  and  on  the  way  collided  with  another  tnun, 
(for  which  he  does  not  appear  to  be  responsible)  and  in  attempting 
to  escape,  was  caaght  between  the  engine  and  tender,  the  defects  in 
the  "chafing  irons"  caasing  the  engine  to  override  the  tender,  and 
dose  Qp  the  gangway  throngh  which  he  was  attempting  to  escape. 
It  does  not  appear  that  the  defect  in  the  chafing  irons  rendered  the 
engine  so  imminently  dangerous  that  a  man  of  ordinary  pmdenoe 
wonld  or  should,  nnder  the  circamstancea,  have  refused  to  run  it 
At  least,  it  does  not  appear  so  clearly  so  that  a  court  wonld  hold,  as 
a  matterof  law,  that  plaintiff  was  guilty  of  negligence  in  proceeding 
with  the  engine  as  he  did.  It  does  appear  that  it  was  liable  to 
break  in  two  at  any  time,  bat  there  is  nothing  conclnsiTely  showing 
that  this  would  have  placed  plaintiff  in  any  special  personal  danger, 
whaterer  might  have  been  its  effect  upon  defendant's  property.  So 
far  as  appears,  tBere  might  have  been  no  imminent  danger  to  plaint- 
iff from  the  defect  bad  not  a  collision  occurred  —  an  event  which 
he  could  hardly  be  expceted  to  anticipate,  unless  defendant's  rood 
was  BO  negligently  operated  that  collisions  were  the  rule  rather  than 
the  exception. 

There  is  nothing  in  the  suggestion  that  defendant  was  not  guilty 
of  negligence,  because  in  fact  it  did  not  have  a  reasonable  time  to 
repair  this  engine  that'day,  and  had  no  other  engine  in  condition 
to  send  out.  That  was  no  excuse  for  sending  ont  an  engine  unfit 
for  use,  and  it  can  hardly  help  the  defendant  to  plead  that  it  did 
not  hare  good  engines  enough  to  do  the  busineaB  of  the  road. 

[Omitting  minor  points.] 

Order  affirwud. 
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Stillwater  v.  Bbuhswiok. 

anMinii.»T.> 

TFo^M*  and  waUt'Coune  —  riparian  owner — righU  in  made  kmd, 

A  npaiian  owner  on  navigable  water  maj  extend  his  occupation  beyond  low- 
water  maris,  to  the  point  of  navigability,  by  wharvea,  piers,  or  fillings,  sub- 
ject to  the  paramoont  right  of  navigation,  and  this  right  may  not  be  taken 
away  by  the  State  without  compensation. 

CONDEMNATION  proceedings.     The  opinion  states  the  case. 
The  land-owner  appealed. 

Marsh  A  SearleSf  for  appellant 
ITumpson  it  Manwaring,  for  respondents. 

MiTOHELLy  J.  1.  The  appellant  was  organized  to  bnfld  and 
operate  a  railway  from  the  north  line  of  the  city  of  Stillwater  to  the 
south  line  of  fche  town  of  Baytown^  in  Washington  county,  the 
principal  object  of  which  was  to  connect  by  railway  the  different 
railroads  now  terminating  in  the  city  of  Stillwater,  viz.  :  those 
whose  depot  is  in  the  lower  or  southern,  and  those  whose  depot  is 
in  the  upper  or  northern,  end  of  the  city,  appellant's  road  being 
designed  as  a  transfer  road  between  them.  The  appellant  had 
instituted  proceedings  to  condemn,  for  the  purposes  of  their  road, 
the  property  of  respondents. 

[Omitting  minor  inquiries.] 

2.  The  property  in  question  was  situated  upon  the  shore  of  the 
navigable  waters  of  Lake  .St.  Croix  ;  henc^  the  case  presents  some 
important  questions  as  to  the  extent  and  nature  of  the  rights  of  the 
respondents  as  riparian  owners.  At  common  law,  the  king,  as  repre- 
sentative of  the  nation,  held  in  trust  for  them  all  navigable  waters, 
and  the  title  to  the  soil  under  them.  This  was  a  sovereign  or 
prerogative,  and  not  a  proprietary  right.  At  the  revolution  the 
])eople  of  each  State  became  sovereign,  and  in  that  capacity  held  all 
these  navigable  waters  and  the  soil  under  them  for  their  common 
use,  subject  only  to  the  rights  since  surrendered  to  the  general 
government.  Martin  v.  Waddeily  16  Pet.  367  ;  Mumford  v.  War- 
dMf  6  Wall.  436.    New  States,  since  admitted,  have  the  same 
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rights  in  these  navigable  waters  as  the  original  States.  Upon  the 
•Admission  of  a  new  State,  t^is  right  of  eminent  domain  in  them, 
which  was  temporarily  held  by  the  United  States,  passes  to  the 
State.  The  patent  from  the  United  States  of  land  on  a  navigable 
stream  conveys  to  the  patentee  no  title  to  the  bed  of  the  stream. 
This  vests  in  the  State  as  a  sovereign  right.  PoUard  v,  Hctgan^ 
3  How.  213,  222 ;  Mumford  v.   Wardell^  supra. 

In  some  States  it  is  held  (following  the  analogy  of  the  common- 
^aw  rule  applicable  to  waters  where  the  tide  ebbs  and  flows)  that  a 
riparian  owner  on  a  navigable  stream  has  the  fee  only  to  ordinary 
high  water.  Such  seems  to  be  the  tenor  of  the  decisions  of  the 
Federal  courts.  But  as  it  is  wholly  a  matter  for  the  State  to  de- 
termine the  extent  of  its  own  rights,  they  follow  on  this  question 
the  decisions  of  the  State  courts. 

In  this  State  it  is  the  settled  doctrine  that  the'  riparian  owner 
has  the  fee  to  low-water  mark.  Schummer  v»  St,  Paul  dt.f^ac,  R. 
Co.,  10  Minn.  59  (82);  Brisbine  v.  Si.  Paul  A  Sioux  City  R.  Co., 
^3  id.  114.  But  while  he  only  has  the  fee  to  low-water  mark, 
'he  has  certain  riparian  rights  incident  to  the  ownership  of 
real  estate  bordering  upon  a  navigable  stream.  Among  these  are 
the  right  to  enjoy  free  communication  between  his  abutting  prem- 
ises and  the  navigable  channel  of  the  river,  to  build  and  maintain 
suitable  landings,  piers  and  wharves,  on  and  in  front  of  his  land, 
and  to  extend  the  same  therefrom  into  the  river  to  the  point  of 
navigability,  even  beyond  low- water  mark,  and  to  this  extent,  ex- 
clusively to  occupy  for  such  and  like  purposes  the  bed  of  the  stream, 
subordinate  only  to  the  paramount  public  right  of  navigation. 
Button  V.  Strong,  1  Black,  22  ;  Railroad  Co.  v.  Sehumuier,  7  Wall. 
272 ;  T4Ues  v.  Milwaukee,  10  id.  497,  supra  ;  Rippe  v.  Chicago,  D. 
£  M.  R.  Co.,  23  Minn.  18  ;  Brisbine  v.  St.  Paul  S  Sioux  City  R. 
Co.,  supra.  These  riparian  rights  are  property,  and  cannot  be 
takenaway  without  paying  just  compensation  therefor.  The  State 
could  not  do  it  or  authorize  any  one  else  to  do  it.  Yates  v.  Mil- 
waukee, supra;  Lyon  v.  Fishmongers*  Co.,  L.  B.,  1  App.  Gas.  662  ; 
14  Eng.  Bep.  837  ;  Brisbine  v.  St.  Paul  A  Sioux  City  R.  Co.,  supra. 

The  term  '^  point  of  navigability,''  as  used  in  the  cases  referred 
to,  is  not  perhaps  capable  of  a  fixed  definition.  Its  meaning  and 
application  must  vary  with  and  depend  upon  circumstances.  It  is 
not  to  be  understood  in  the  narrow  sense  of  being  limited  to  that 
point  where  the  waters  of  the  stream  may  be  navigable  for  some 
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.  purposes  at  certain  stages  of  water.  When  it  said  that  a  riparian 
owner  may  constrnct  landings,  etc.,  "  to  the  point  of  navigability," 
it  mast  be  understood  aa  giving  him  the  right  to  do  so  to  the  ex- 
tent necessary  to  make  his  abutting  property  reasonably  available 
at  any  ordinary  stage  of  water,  for  any  kind  of  navigation  for  which 
the  stream  is  used,  and  for  which  it  is  adapted,  provided,  of  course, 
it  does  not  obstruct  the  paramount  rights  of  the  public.  It  must 
have  reference  not  only  to  an  ordinarily  low  stage  of  water,  but 
also  the  size  and  kind  of  vessels  which  navigate  the  stream,  and 
the  kiud  of  business  done  upon  it.  The  right  would  be  of  little 
value  if  it  did  not  permit  this  to  be  done.  Neither  is  it  material 
whether  iu  exercising  these  riparian  rights  the  property  is  made 
available  and  useful  by  building  piers  and  landings  of  wood  or  other 
material,  or  as  is  the  usual  and  often  the  only  practicable  way  on 
the  Misaiesippi  and  its  tributaries,  by  reclaiming  the  land  by  arti- 
flcial  filling  with  earth  out  to  the  requisite  depth  of  water.  Whether 
the  fee  in  this  "  made  land  "  would  be  in  the  State  or  in  the  ripa- 
rian owner — that  is,  whether  it  partakes  of  the  nature  of  the  bed 
of  the  stream  upon  which  it  is  made,  or  of  the  shore  to  which  it  is 
added  —  may  be  a  question  of  speculative  interest,  bnt  it  is  not  one 
of  any  practical  importance.  If  the  fee  be  in  the  riparian  owner, 
yet  of  coarse  it  must  be  a  qualified  fee ;  that  is,  subject  to  the 
l>aramonnt  right  of  public  navigation.  But  if  it  be  in  the  State, 
the  riparian  owner  still  has,  subject  to  this  same  public  right,  the 
exclusive  right  of  possession  and  the  entire  beneficial  interest. 
Hence  the  determination  of  the  question  one  way  or  the  other 
would  not  affect  the  value  of  the  riparian  owner's  interest  in  the 
property,  or  the  amount  of  compensation  he  is  entitled  to. 

Suppose  however  a  riparian  owner  has  unlawfully  intruded  into 
the  water  beyond  the  point  of  navigability,  as  above  defined,  and 
filled  up  the  bed  of  the  stream  beyond  that  point,  for  the  sole  pur- 
pose of  extending  his  possessions,  and  so  as  to  obstruct  and  inter- 
fere with  the  public  right  of  navigation.  This  would  constitute  a 
purprestnre.  The  public  would  have  a  right  to  abate  it  as  a  public 
nuisance.  It  would  give  no  rights  to  the  person  who  made  it.  It 
would  not  forfeit  or  destroy  his  riparian  rights  as  they  existed  be- 
fore, bat  he  could  claim  no  additional  rights  on  account  of  it.  When 
it  is  proposed  to  take  his  property  for  public  use  by  the  exercise  of 
eminent  domain,  he  can  claim  no  additional  compensation  by  rea- 
son of  it.    When  condemned  or  taken,  the  corporation  which  ao- 
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quired  it  would  preeamtibly  hftve  to  remove  it — at  least,  there  ii 
no  presnmption  that  it  would  be  allowed  to  renuuu  —  and  there- 
fore there  is  no  reaeou  why  the  party  coDdemning  the  property 
thonld  pay  more  for  it  oh  accotfut  of  his  unlawful  encroachment 
upon  public  rights.  The  mere  chance  that  it  might  be  allowed  to 
remain  cannot  be  made  the  bosie  of  compensatioa  to  the  peraon 
who  made  it 

In  the  present  case,  while  there  ia  evidence  tending  to  prore  that  a 
IHift  of  these  premises  ie  "  made  land  "  situated  beyond  the  original 
low-water  mark,  made  partly  by  natural  alluvions  or  washings  from 
the  neighboring  shore,  and  partly  by  artificial  fillings,  yet  we  find 
nothing  in  the  case  tending  to  show  that  land  has  been  reclaimed  by 
artificial  means  beyond  the  point  of  navigabilty,  as  we  have  defined 
that  term;  and  in  the  absence  of  evidence,  the  presumption  is  the 
other  way.  Dutlon  v.  Strong,  supra  ;  Carli  v.  Stillwaisr,  etc,  Rg. 
Co. ,  38  Minn.  S73.  Hence  by  examination  of  the  request  refused, 
and  of  the  iostructions  actually  given  by  the  conrt  npon  qneationa 
touching  the  riparian  rights  of  the  respondents,  it  will  be  seen  that 
although  they  may  not  in  all  respects  conform  to  the  views  we  have 
expressed,  yet  under  the  evidence  they  involved  no  error  preju- 
dicial to  the  appellant. 

It  also  follows  that  the  act  of  the  legislature  (Sp.  Laws  1881, 
"Ex.  Sess."  ch.  101),  by  which  they  assumed  to  authorize  the  ap- 
pellant, by  and  with  the  consent  of  the  city  of  Stillwater,  to  nse 
and  occupy  with  its  structures  that  part  of  Lake  St.  Croix  in  front 
of  the  city  of  Stillwater  between  low-water  mark  and  the  center  of 
the  lake,  cannot  a&ect  the  rights  of  the  respondents  as  riparian 
owners,  and  hence  cnts  no  figure  in  this  case. 

Whether  in  view  of  the  fact  that  the  rights  of  the  State  to  the 
stream  and  its  bed  are  sovereign  and  not  proprietary,  and  are  hold 
by  it  in  trust  for  the  public  as  a  highway,  and  the  further  fact  that 
CongresB  has,  in  the  act  authorizing  a  State  government,  expreasly 
provided  that  the  Mississippi  river  and  the  waters  leading  into  the 
same  shall  be  common  highways  and  torevei  free  to  the  inhabitants 
of  the  State,  and  all  other  citizens  of  the  United  States,  the  legis- 
lature has  the  power  to  divert  the  bed  of  the  St.  Croix  from  the 
trust  for  which  it  was  vested  in  the  State,  and  destroy  the  publio 
nse  of  it  as  a  public  highway,  is  a  question  not  here  involved  and 
which  we  do  not  consider.  It  is  sufficient  to  say  that  they  cannot 
by  any  such  gi^nt  impair  or  take  away  the  ripariwi  lighta  of  the 
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Teepondents  without  compensation.  But  for  the  ertoxa  occurnng 
at  the  trial,  already  pointed  out,  the  order  appealed  from  must  be  re- 
Tened,  and  a  new  trial  ordered. 

Ordered 


MoBisB  Y.  St.  Favl,  MiHKBAPotJs  AKD  Kakitoba  Railwat  Oo'. 

(SI  MlBn.  lUi) 

MoiUr  and  $ervan$ — eairm  qf  ^mploifment, 

■ 

A  failwaj  eompanj  is  not  liable  for  damage  to  propertj  adjoining  its  road 
\fj  a  fire  kindled  by  its  section-men  for  the  purpose  of  cooking  their  meals, 
while  engaged  in  repairing  the  track.* 

ACTION  for  negligent  communication  by  fire.     The  opinion 
states  the  facts.     The  plaintiff  had  judgment  below. 

It.  B.  Oalusha  and  P.  A.  Dufaur,  for  appellant. 
R.  Jt&jfnolds,  for  respondent. 

Mitchell,  J.  All  the  evidence  in  this  case  tends  to  prove  that 
some  section-men,  under  the  charge  of  a  section-foreman,  were  in 
the  employment  of  defendant,  engaged  in  repairing  its  railroad 
track  near  defendant's  farm,  on  the  21st  of  October,  1882.  While 
engaged  in  such  work,  they  usually  returned  to  their  boarding-house 
for  dinner,  but  on  this  day,  their  work  being  at  some  distance,  they 
took  their  dinner  with  them.  At  noon,  when  they  quit  work  to 
eat,  they  built  a  fire,  or  rekindled  one  which  some  other  person 
had  kindled,  on  defendant's  right  of  way,  for  the  purpose  of  warm- 
ing their  coffee.  After  eating  dinner,  they  resumed  their  work, 
negligently  leaving  the  fire  unextinguished,  which  spread  in  the 
grass  and  ran  on  to  plaintiff's  land  and  burned  his  hay.  There  is 
no  evidence  that  the  defendant  wiis  boarding  these  men,  or  that  it 
was  any  part  of  its  duty  to  prepare  or  cook  their  meals.  Neither 
is  there  any  thing  tending  to  show  that  the  defendant  either  knew 
of  or  authorized  the  kindling  of  a  fire  for  any  such  purpose,  either 

^Sse  Qdoago  <md  JOcuUni  R.  Co.  ▼.  gUxman  (108  Ul.  546),  4S  Am.  Rep.  83;  Mvlvehitt  w 
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on  this  or  on  anj  other  occasion.  Sot  ie  there  any  evii 
'jt  wtta  the  Aatj  of  these  sectioa-meu  to  exercise  any  t 
over  the  right  ot  way,  or  to  extingniab  fireg  that  might 
on  it.  So  for  as  tl^e  evidence  goes,  their  employment  was 
in  repairing  the  railroad  track. 

The  doctrine  of  the  liability  of  the  master  for  the  wronii 
his  serTant  is  predicated  upon  the  maxims,  respondeat  st 
j'rtt  fqcft pitr  alivm  facil per m.  In  fact,  it rest^  npen  the 
agency.  Therefore  the  uniTcrsal  test  of  the  master's 
whether  there  was  anthority,  eipreaa  or  implied,  for  doir 
that  is,  was  it  one  done  in  the  coaise  and  within  the  scope 
Titnt's  employment  ?  If  it  be  done  in  the  coarse  of  and 
scope  of  the  employment,  the  master  will  be  liable  fo 
whether  negligent,  fraudolent,  deceitful,  or  an  act  of  pc 
feasance.  Smith  on  Master  and  Servant,  151.  Bnt  a  mi 
liable  for  every  wrong  which  the  servant  may  commit  dnri] 
tinnance  of  the  employment.  The  liability  can  only  occnr 
which  is  done  is  within  the  real  or  apparent  scope  of  tl 
business.  It  does  not  arise  when  the  servant  steps  outside 
ployment  to  do  an  act  for  himself,  not  connected  with  h 
business.  Beyond  the  scope  of  his  employment  the  set 
much  ft  stranger  to  his  master  as  any  third  person.  Tht 
only  responsible  so  long  as  the  servant  can  be  said  to  b«! 
act,  in  the  doing  of  which  he  is  guilty  of  negligence,  in  th 
his  employment.  A  master  is  not  responsible  for  any  an 
Hion  of  his  servant  which  is  not  connected  with  the  I; 
which  he  serves  him,  and  does  not  happen  in  the  course 
ployment.  And  in  determining  whether  a  particular  ac: 
the  course  of  the  servant's  employment,  it  is  proper  first 
whether  the  servant  was  at  the  time  engaged  in  serving  I 
If  the  act  be  done  while  the  servant  is  at  liberty  from  I 
and  purBuing  his  own  ends  exclusively,  tlie  master  is  nc 
bio.  If  the  servant  was,  at  the  time  when  the  injury  wa. 
iicting  for  himself,  and  as  his  own  master,  pro  tempore, 
is  not  liable.  If  the  servant  step  aside  from  his  master*: 
for  however  short  a  time,  to  do  an  act  not  connected 
bnsiness,  the  relation  of  master  and  servant  is  for  the 
pended.  Such,  variously  expressed,  is  the  uniform  do: 
down  by  all  authorities.  2  Thomp.  Neg.  886,  886 ;  I 
Redf.  Neg.,  §§  62,  63 ;  Cooley  Torts,  SSS  et  aeq.j  Ltttk 
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Co.  y.  Weimore,  19  Ohio  St.  110;  Storey  v.  Ashion,  L.  R.,  4  Q.  B. 
476 ;  MUchell  v.  Orassweller,  13  0.  B.  33T  ;  McCUmaghan  v.  Brock, 

5  Rich.  L.  17. 

It  would  seem  to  follow,  us  an  inevitable  conclusion  from  this, 
that  on  the  facts  of  this  case  the  act  of  these  section-men  in  build- 
ing a  fire  to  warm  their  own  dinner  was  in  no  sense  an  act  done  iu 
the  course  of  and  within  the  scope  of  their  employment,  or  in  the 
.execution  of  defendnnt's  basiaess.  For  the  time  being  they  hud 
stepped  aside  from  that  business,  and  in  'building  this  fire  they 
were  engaged  exclusively  in  their  own  business,  us  much  as  they 
were  when  eating  their  dinner  ;  and  were  for  the  time  being  their 
own  masters,  as  mucli  as  when  they  ate  their  breakfast  that  morn- 
ing, or  went  to  bed  the  night  before.  The  fact  that  they  did  it  on 
defendant's  right  of  way  ia  wholly  immaterial,  iu  the  absence  of 
any  evidence  that  defendant  knew  of  or  authorized  the  act.  Had 
they  gone  upon  the  pluintid's  farm  and  built  the  fire,  the  case 
woald  have  been  procisely  the  same.  It  can  no  more  be  said  that 
this  act  was  done  in  the  defendant's  business,  and  within  the  BC0]>e 
of  their  employment,  than  would  the  act  of  one  of  these  men  in 
lighting  bis  pipe,  after  eating  his  dinner,  and  carelessly  throwing 
the  burning  match  into  the  grass.     See  Williams  v.  Junes,  3  Hurl. 

6  C.  256,  Tlio  fact  that  the  section- tore  man  assisted  in  or  even 
directed  the  act  does  not  alter  the  case.  In  doing  so  he  was  as 
much  his  own  master  and  doing  bis  own  business  us  were  the  sec- 
tion-men. Had  it  appeared  that  it  was  part  of  his  duty  to  look 
after  the  premises  generally,  and  extinguish  fires  that  might  be 
ignited  on  them,  his  omission  to  put  out  the  fire  might  possibly, 
within  the  case  of  Chapman  v.  S.  Y.  0.  R,  Co.,  33  N.  Y.  369,  be 
considered  the  negligence  of  the  defendant.  But  nothing  of  the 
kind  appears,  and  the  burden  is  upon  plaintiff  to  prove  affirmatively 
every  fact  neceasary  to  establish  defendant's  liability. 

Order  reverstd,  and  n«w  tnal  granted. 
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(U  Mlao.  SBi.) 

ifoitor  and  mtmuU  — ciwru  of  emphffmmi. 

The  defendant,  owner  of  an  express  wagon,  emplojed  a  driyer,  whh  anthoiltj 
to  secure  and  transact  snch  bosiness  as  he  could.  The  driTer,  haying  de- 
livered a  trunk,  on  his  return  got  a  load  of  poles  for  himself,  and  while 
•carrying  them  home  on  the  wagon  negligently  ran  over  and  injnied  iba 
plaintiff's  chUd.    HM,  that  the  defendant  was  liable.* 

ACTION  for  personal  injary  by  negligence.    The  opinion  states 
the  case.    The  plaintiff  had  judgment  below. 

Louis  M.  HoHtingSf  for  appellant 

O^Brien  d  WiUony  for  respondent. 

Mitchell,  J.  This  action  was  brought  to  recover  damagieB  for 
the  alleged  negligence  of  defendant's  servant  in  driving  over  and 
injuring  the  child  of  plaintiff.  The  important  question  in  the  caae 
IS  whether,  at  the  time  the  injary  was  inflicted,  the  servant  was 
^k^ting  within  the  scope  of  his  employment,  or  had  turned  aside 
from  that  employment,  and  was  acting  exclusively  for  himself  as 
master  pro  tempore.  All  the  evidence  bearing  on  this  point  is  '^  that 
Esterbrook  (the  servant)  drove  an  express  wagon  regularly  for  de^ 
fendant.  He  picked  up  business  on  the  street"  On  the  day  in 
question  ''  he  had  gone  over  to  West  St  Paul  to  deliver  a  trunk, 
then  went  a  block  and  a  half  in  a  direction  away  from  his  return 
route  to  the  city  (^^t.  Paul)  and  got  a  load  of  poles  for  himself 
(which  he  afterward  sold  for  himself),  and  was  taking  the  poles 
home  when  he  ran  over  the  boy."  Defendant  testifies  that  ^'  haul- 
ing the  poles  was  not  for  him  ;  that  he  knew  nothing  of  it  until  at 
the  trial."  Wo  understand  from  this  that  the  horse  and  express 
wagon  were  intrusted,  generally,  to  the  driver,  with  authority  to 
secure  such  business  as  he  could,  make  his  own  contracts,  and 
drive  wherever  it  might  be  necessary  to  go,  in  order  either  to  re- 
ceive or  deliver  any  articles  which  he  might  be  employed  to  trans- 
port.    Had  some  one  employed  him  to  transport  a  load  of  poles,  it 

*  See  iVbUesofUe  and  Eagletown  Oraoel  Road  Co.  v.  Oawe  (78Ind.  140.  40  Am    Bep 

884;  MorUr  t.  St.  Patii,  etc,  Ry.Cn.,  ante.  TBR. 
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seems  to  us  that  there  would  have  been  no  doubt  but  that  in  going* 
for  them  and  in  conveying  them  to  their  destination,  he  would  have 
been  acting  within  the  scope  of  his  employment,  for  that  was  just 
the  kind  of  business  he  was  employed  to  perform,  as  much  as  in 
transporting  trunks  or  any  other  kind  of  property.  The  fact  that 
it  was  his  own  property  which  he  was  carrying  on  this  occasion 
seems  to  us  immaterial.  If  he  had  any  articles  which  he  himself 
desired  conveyed  by  an  express,  there  was  no  reason  why  he  might 
not  transport  them  in  his  master*s  wagon  as  well  as  that  of  third 
parties,  being  liable,  of  course,  if  he  did  so,  to  account  to  his  em- 
ployer for  the  usual  price  for  such  services,  the  same  as  if  per- 
formed for  some  one  else.  He  was  intrusted,  generally,  with  the 
wagon  to  hunt  up  just  such  work  wherever  he  could  find  it,  and 
with  authority  to  carry  articles  for  whomsoever  he  saw  fit. 
Whether  he  accounted  to  the  master  for  the  value  of  the  time  oc- 
cupied in  transporting  his  own  property  is  immaterial,  that  being 
a  matter  entirely  between  themselves. 

Counsel  for  appellant,  in  his  able  and  ingenious  argument,  cites 
in  support  of  his  position  a  number  of  cases,  of  which  JUUchett  v. 
0ras9wellery  13  G.  B.  237,  is  a  sample,  in  which  it  is  held  that 
where  the  driver  of  the  master's  vehicle  turns  wholly  aside  from 
the  master's  employment  and  engages  in  an  independent  journey, 
wholly  foreign  to  his  employment,  and  for  a  purpose  exclusively  his 
own,  the  master  is  not  liable  for  his  acts.  We  have  had  occasion  re- 
cently (in  Moriery.  SLPauly  M^&M.  Sy.Go.,  31  Minn.  351*)  to  con- 
sider and  indorse  the  doctrine  of  these  cases.  But  this  class  of 
cases  is  clearly  distinguishable  from  the  present.  There  the  ser- 
vant had  specific  orders  as  to  the  mode  of  dealing  with  the  vehicle, 
and  was  obliged  to  attend  to  the  specific  errand  on  which  he  was 
sent  and  then  return  to  his  master.  If  under  these  circumstances 
he  employed  the  vehicle  on  some  purpose  wholly  independent  of 
his  orders,  of  coarse  he  was  not  within  the  scope  of  his  employ- 
ment, and  the  master  is  not  liable.  But  here  the  wagon  was  m- 
trusted,  generally,  to  the  driver,  to  be  used  entirely  at  his  discre- 
tion. This  distinction  is  very  clearly  stated  by  Cookbubk,  C.  J., 
in  VenahUs  v.  Smith,  2  Q.  B.  Div.  279 ;  20  Eng.  Bep.  345,  a  case 
very  analogous  to  this  one.  It  is  true  that  in  that  case,  but  for  a 
statute,  the  relation  between  the  owner  of  the  cab  and  the  driver 
would  have  been  that  of  a,  bailor  and  bailee,  and  not  of  master 

*  AnU^  p.  798. 
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uiid  serrant  The  etatnte  created  the  relation  of  master  aod. 
servant  —  a  relation  vhich,  in  the  present  case,  confessedlj  existed. 
But  aa  is  ezpressl;  stated  in  the  case  referred  to,  it  was  only  with 
regard  to  the  employment  of  the  cab  within  the  scope  of  tlu'  bail- 
ment that  the  relation  of  master  and  servant  was  created.  Hcncu 
there  as  here,  it  had  to  he  determined,  whether  at  the  time  of  the 
injury,  the  vehicle  was  being  nsed  within  the  scope  of  the  bailment 
or  employment,  for  as  is  there  said,  if  the  employment  of  the 
vehicle  by  the  driver,  at  the  time  the  mischief  was  done,  was 
wrongful,  in  the  sense  that  it  was  beyond  the  scope  of  the  bailment, 
then  the  master  would  not  be  liable.  So  in  this  case,  if  the  driver 
had  taken  the  wagon  on  an  independent  jonmey  of  his  own, 
altogether  out  of  the  scope  of  the  pnrposes  for  which  it  was  in- 
trusted to  him,  and  an  injury  had  then  occurred,  the  defendant 
would  probably  not  have  been  liable.  Bat  such  was  not  the  fact. 
The  trip  in  which  the  servant  was  using  the  wagon  was  within  the 
scope  of  the  purposes  for  which  it  was  intrusted  to  him. 
[Omitting  minor  questions.] 

Judgment  affirmtd. 


OooDNOw  T.  Ekpibb  Luhbeb  CovpaBt 


tnfojuf  —  ditafflrtnanot  —  Mag. 

An  nnexplaJDod  delay  of  three  yeMS  Mid  a  half  after  the  '"■■'"g  of  h«r  dte- 
biliti«6  is  faUl  to  adlaafflrmanoeof  adeedmadebjamiiioTiiuniad  wamaa." 

ACTION  to  avoid  a  deed.     The  opinion  states  the  case.     The 
plaintiff  had  judgment  below. 

Thomas  Wilton,  for  appellant 

J.  SI.  Oilman  and  W.  S.  Gait,  for  respondent. 

OiLFiLLAH,  C.J.  November  37,  1857,  Elizabeth  M.  Hamilton, 
then  a  married  woman  and  owner  of  certain  real  estate  in  the  city 

•SceSMuntKM  t.  PaU,  ante.  ST4  i  Btnoluun  *■  BoMtr  W  Tax-  »>U.  «>  ^^  tt*P-  »1 
tfurph]/  T.  OUfnJMmr  (W  III. », »  An.  B«p.  IM ;  OOlcwto  >.  AMIw  (U  W.  Ta.  m, » 
Am,  Bap    UB. 
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of  Winonay  conveyed  the  same,  her  husband  joining  in  the  deed,  to 
the  defendant  Httff,  under  whom  the  other  defendant  claims.     Mrs. 
Hamilton  was  bom  April  21, 1842.     She  died  December  16,  1867, 
and  her  husband  died  November  10,  1874.     Plaintiffs  are  their 
children,  Mary,  bom  March  31,  1859,  and  Eugenia,  January  29, 
1863.    They  bring  the  action  to  avoid  the  conveyance,  because  of 
the  minority  of  Elizabeth  M.  Hamilton  when  she  executed  it. 
Plaintiffs  gave  notice  to  the  lumber  company  of  their  intent  to  dis- 
affirm the  conveyance,  March  22, 1883.     Treating  this  as  a  sufficient . 
act  of  disaffirmance  in  case  they  then  had  the  right  to  disaffirm  —  i 
and  it  is  not  material  whether  it  was  or  not,  for  the  bringing  of  the  : 
action,  which  was  sufficient,  immediately  followed  — there  elapsed 
between  the  execution  of  the  deed  and  its  disaffirmance  twenty-five 
years  and  four  months.     The  disability  of  infancy  on  the  part  of  the 
infant  grantor  ceased  April  21,  1863^  and  as  the  real  estate  was 
owned  by  her  at  the  time  of  her  marriage,  her  disability  from  cov- 
erture, so  far  as  affected  her  right  to  reclaim,  bold  and  control  the  - 
property,  ceased  August  1,  1866,  when  the  General  Statutes  (1866),  . 
went  into  effect ;  so  that  for  four  years  and  eight  months  before  she 
died  she  was  free  of  the  disability  of  infancy,  and  for  one  year  four 
and  a  half  months  she  was  practically  free  of  the  disability  of  cov-  x 
€rture.     During  the  latter  period,  at  least,  she  was  capable  in  law  to 
disaffirm  the  deed,  if  she  had  the  right  to  do  so ;  and  if  she  was  re*  * 
quired  to  exercise  the  right  within  a  reasonable  time  after  her  dis- 
ability ceased,  the  time  was  running  for  that  period.    The  youngest 
of  the  plaintiffs  became  of  age  January  29, 1881,  so  that  even  if  the 
period  of  minority  of  plaintiffs  were  to  be  excluded  (and  we  doubt 
af  it  should  be),  there  are  to  be  added  at  least  two  years  and  two 
months  to  the  time  which  had  elapsed  when  the  grantor  died,  mak- 
ing the  time  three  years  and  over  six  months. 

The  main  question  in  this  case  is,  must  one  who,  while  a  minor, 
has  conveyed  real  estate,  disaffirm  the  conveyance  within  a  reasona- 
ble time  after  minority  ceases,  or  be  barred  ?  Of  the  decided  cases 
the  majority  are  to  the  effect  that  he  need  not  (where  there  are  no 
oircumstances  other  than  the  lapse  of  time  and  silence),  and  that 
he  is  not  barred  by  mere  acquiescence  for  a  shorter  period  than  that 
prescribed  in  the  statute  of  limitations.  The  following  are  the 
principal  oases  so  decided  :  Vaughan  v.  Parr,  20  Ark.  600;  Boody^ 
V.  McKemiey,  23  Me.  617 ;  Davis  y.  Dudley,  70  id.  236 ;  s.  o.,  35 
Am.  Bep.  318 ;  Proui  v.  Wiley,  28  Mich.  164 ;  Youee  v.  Norcum, 
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13  Kd.  549 ;  Iforcum  v.  Qaly.  19  id.  65  ;  PeUrmm  t.  laik,  S4  id. 
541  ;  Bakmr  y.  Kanngtt,  54  id.  83 ;  ffuth  t.  Gar.  Mar.  Sg.  d  Dock 
O).,  56  Md.  SOS ;  SaU  v.  Gerruh.%  N.  H.  374;  Jadamt  t.  Car- 
penter, 11  Johns.  539 ;  Voorhiet  t.  Vooritiet,  24  Bub.  150 ;  Me- 
Murray  t.  MeMmrrof,  66  N.  T.  175  ;  Leuee  of  Drake  t.  JUtmaay, 
S  Ohio,  353 ;  Oremnger  t.  Zmmv  o/  tTsZii,  15  id.  156 ;  Irvine  r. 
Irvine,  9  Wall.  617  ;  Ordinary  v.  tflarrj,  1  Bailey,  38. 

On  the  other  bund,  there  are  many  decisions  to  the  effect  that 
mere  acqaiescence  beyond  a  reasonable  time  after  the  minority 
ceases  bars  the  right  to  disaffirm,  of  which  cases  the  following  are 
the  principal  ones :  Eolmee  t.  Slogg,  8  Taont  36  ;  DuiUm  S  W. 
By.  Co.  T.  BliKk,  8  Ezch.  181 ;  Tkomaatan  t.  Boyd,  13  Ala.  419 ; 
D^no  T.  SUikt,  11  Wend.  85  ;  Berwick  t.  AOeine,  3  N.  Y.  53 ; 
Cke^n  T.  Bhafer,  49  id.  407 ;  J»M(  t.  Butler.  30  Barb.  641 ; 
Kline  T.  BeAe,  6  Conn.  494 ;  ITo/Iom  t.  Lmoie,  4  Harr.  75,  80 ; 
Baetirtge  t.  DoVarhiflt,  34  CaL  195  ;  Scott  t.  B*ehetnmn,  II  Hnmph. 
467  ;  Bariman  v.  Kendall,  4  Ind.  403  ;  Bigetow  r.  Kinney,  3  Vt 
363  ;  31  Am.  Dec  589  ;  Riehardeen  v.  Boright,  9  Vt  368 ;  Harrit 
T.  Cannon,  6  Ga.  382 ;  Cole  t.  Fennoyer,  14  IlL  158 ;  Black  t. 
Hillt,  36  id.  376 ;  Sobineon  t.  Weda,  56  He.  102 ;  LUtle  t.  Dmn- 
ean,  9  Rich.  L.  55. 

'  The  mle  holding  certain  contracts  of  an  infant  Toidable  (among 
them  his  conveyances  of  real  estate)  and  giving  him  the  right  to 
affirm  or  disaffirm  after  he  arrives  at  majori^,  is  for  the  protectioa 
of  minora,  and  so  that  they  shall  not  be  prejadioed  by  at^  done  <»- 
obligations  incarred  at  a  time  when  they  are  not  capable  of  deter- 
mining what  is  for  their  interest  to  do.  Fortius  purpose  of  pro- 
tection the  law  gives  them  an  opportanity,  after  they  have  become 
capable  of  judging  for  themselves,  to  determine  whether  sncfa  acts 
or  obligations  are  beneficial  or  prejudicial  to  them,  and  whether 
they  will  abide  by  or  avoid  them.  If  the  right  to  affirm  or  disaffirm 
extends  beyond  an  adequate  opportunity  to  so  det^mine  and  to  act 
on  the  result,  it  ceases  to  be  a  measure  of  protection,  and  becomes, 
in  the  language  of  the  court  in  WaBaee  v.  Lewie,  "a  dangerous 
weapon  of  offense,  instead  of  a  defense."  For  we  cannot  assent  to 
the  reason  given  in  Boody  v.  McKenney  (the  only  reason  given  by 
any  of  the  cases  for  the  rule  that  long  acquiescenoe  is  no  proof  of 
ratification),  "  that  by  his  silent  aoqaiesoenoe  he  occasions  no  injnry 
to  other  persons,  and  secures  no  benefits  or  new  rights  to  himM>)f. 
There  IB  nothing  to  urge  him  as  a  duty  to  otbeifl  to  act.  speedily.'*' 
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The  esJBteDoe  of  Buch  aii  in6nnit;  in  one's  title  as  the  right  of 
another  at  his  pleasure  to  defeat  it,  is  necessarily  prejudicial  to  it ; 
and  the  longer  it  ma;  continue,  the  more  serioas  the  injury.  Such 
a  right  is  a  continual  menace  to  the  title.  Holding  euoh  a  menace 
over  the  title  is  of  course  an  injury  to  the  owner  of  it ;  cue  possess- 
ing BQch  a  riglit  is  bound  in  justice  and  fairness  toward  the  owner 
of  the  title  to  determine  without  unnecessary  delay  whether  he 
will  exercise  it  Tli«  light  of  a  minor  to  ^isaiOrm  on. coming  of 
age,  like  the  right  to  disaffirm  in  any  other  case,  shoifld  be  exer- 
cised with  some  ivgard  to  ihe  rights  of  others  —  with  as  much  re- 
gard  to  those  rights  as  is  fairly  consistent  with  due  prot«ction  to 
the  interests  of  the  minor. 

In  every  other  case  of  a  right  to  disaffirm,  the  party  holding  it  is 
required,  out  of  regard  to  the  rights  of  those  who  may  be  affected 
by  its  exercise,  to  act  upon  it  within  a  reasonable  time.  There  is 
no  reason  for  allowing  greater  latitude  where  the  right  exists  be- 
cause of  infancy  at  the  time  of  making  the  contract.  A  reasonable 
time  after  majority  within  which  to  act  is  all  tliat  is  essential  to  the 
infant's  protection.  That  ten,  fifteen  or  twenty  years,  or  such 
other  time  as  the  law  may  give  for  bringing  tua  action,  is  necessary 
as  a  matter  of  protection  to  him  is  absurd.  The  only  effect  of 
giving  more  than  a  reasonable  time  is  to  enable  the  nature  man, 
not  to  correct  what  he  did  amiss  in  his  infancy,  but  to  speculate 
on  the  events  vf  the  future — aeonseqaenee  entirely  toretgn  to  the 
purpoeee  of  the  rule,  which  is  solely  protection  to  the  infant 
Reason,  justice  to  others,  public  policy  (which  is  not  subserved  by 
cherishing  defective  titles),  and  convenience,  require  the  right  of 
disaffirmance  to  be  acted  upon  within  a  reasonable  time.  What  is 
a  reasonable  time  will  depend  on  the  circnmstanoes  of  each  por- 
ticnlar  case,  and  may  be  either  for  the  court  or  for  the  jury  to  de- 
termine. Where,  as  in  this  case,  there  is  mere  delay,  with  nothing 
to  explain  or  excuse  it,  or  show  its  necessity,  it  will  be  for  the  court 
Ooehran  v.  Taker,  14  Minn.  293  (385);  Derotta  v.  W.  A  St.  P.  R. 
Co.,  18  id.  119  (133).  Three  years  and  a  half,  the  delay  in  this 
case  (excluding  the  period  of  plaintiff's  minority),  after  the  time 
within  which  to  act  had  commenced  to  run,  waaprima  facie  more 
than  a  reasonable  time,  and  prima  facie  the  conveyance  was 
ratified. 

Order  revtrttd. 

"Vol.  XLVII  — 101 


Oj^SBS 


SUPREME  COURT 


IOWA. 


OWTNH  T.  DnvriKLD, 


Jf^pVrwtM  —  adminitUnne  poitan  —  awrtrOiiftirf. 

nie  (dklntUI  Applied  to  the  defendut,  an  apothecmrj,  for  extract  of  d 
The  defendant,  t^  mistake,  took  down  a  Jar  of  belladonna,  whleh  waa  pro- 
perly labellM,  and  took  the  required  quantity  from  It,  and  waa  wrapptu;  tt 
np,  when  the  plaintiff  pat  Ma  knife  into  the  Jar  and  took  oat  a  Hmall  qnan- 
tity  on  the  point,  and  asked  the  defendant  if  that  was  a  proper  doae,  and  he 
lepUed  that  It  was.  He  therenpon  took  It,  and  was  poiaonsd.  and  soffeied 
injury.  Sdd,  that  the  defendant  was  entitled  to  an  Instroedon  that  If  the 
plalnUft  was  guilty  of  contributory  negllgenoe,  he  oonld  not  reaorar.* 

ACTION  for  persona]  injury  b;  negligence.     The  opiuion  gtatei 
the  case.     The  pltiinttS  had  judgment  below. 

Unburn  <&  Thummel  and  Jatnes  McCabe,  for  appellants. 

-   Clark  £  Parslow,  C.  S.  Keeaan  and  Davu  £  StxUm,  for  appellee. 

Adahb,  J.     The  injury  was  caused  by  roason  of  the  nUintiff*! 
taking  an  overdose  of  belladonna.  He  west  into  the  flefendaatr  on^ 

•  SaeStiU«r.:je'tul*(U[ain,ne),g»  Am.  Sep.  W. 
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fitore  and  helped  himself  to  wh&t  he  sapposed  wai  s  doee  of  the 
«ztnct  of  dandelion  ;  nnfortsnately  the  jar  from  which  he  helped 
fainuelf  contained  belladonna,  and  what  he  took  was  an  orerdoee  of 
that  drug.  He  avers  that  the  defendants  Bold  him  the  dose  in  ques- 
tion for  the  extract  of  dandelion.  He  also  arers  that  they  gave  it 
to  htm  for  the  extract  of  dandelion,  and  also  that  he  took  it  nnder 
their  direction,  and  under  their  representation  that  it  ras  the  extract 
of  dandelion. 

He  introduced  very  little  evidence,  if  any,  tending  to  show  that 
the  defendants  sold  him  the  dose.  Bat  he  showed  circamstances 
from  which  the  jnry  was  justified,  if  they  believed  the  evidence, 
in  finding  that  the  defendants  consented  to  his  having  the  dose  as 
a  gift.  In  addition  to  this,  be  showed  beyond  controversy  that  the 
defendants  were  guilty  of  negligence.  He  showed  also  that  bella- 
donna is  a  poison,  and  that  injury  resulted  to  him  from  taking  it. 

Now  the  law  is  clear  that  where  a  person,  whether  an  apothecary 
or  not,  negligently  gives  another  person  poison,  for  the  purpose  of 
being  swallowed  by  him,  and  the  poison  is  swallowed  by  him  and 
prodacea  injury,  the  person  negligently  giving  the  poison  is  guilty 
of  a  tort,  and  is  liable  for  the  injury,  unless  the  injured  iwrson  was 
also  guilty  of  negligence  which  contributed  to  the  injury.  The 
principal  qnestion  presented,  and  the  only  one  which  we  deem  it 
necessary  specifically  to  determine,  is  one  which  arises  upon  an  in- 
struction given  by  the  court  on  the  subject  of  contributory  negli- 
gence. The  court  gave  the  general  rule  in  respect  to  the  effect  of 
contributory  negligence  on  the  part  of  the  person  injured,  and  so 
far  there  is  no  complaint  by  either  party.  But  the  court  went 
further,  and  gave  an  exception  to  the  rule,  which  may  properly 
enough  be  given  in  some  cases,  but  for  which  the  defendant  con> 
tended  that  there  is  in  this  case  no  warrant  in  the  evidence.  The 
exception  given,  stated  in  a  general  way,  is  the  familiar  one,  that 
the  plaintiff  in  an  action  for  tort  may  recover,  notwithstanding  his 
own  negligence  contributed  to  the  injury,  if  the  defendants,  after 
seeing  the  danger  of  injury,  did  not  use  ordinary  care  to  avoid  it. 
Morrisf.  C^  B,  t£  Q,  R.  Qi.,  45  Iow&,  2Q  ;  Veymirev.  Wol/e,  62ii. 
533.  In  determining  whether  the  court  erred  in  giving  the  instruc- 
tion, we  shall  have  occasion  to  notice  the  peculiar  language  used, 
and  shall  also  have  occasion  to  refer  to  the  undisputed  facts  touch- 
ing the  question  of  negligence.  The  court  instructed  the  jury,  that 
if  they  found  that  the  injuries  complained  of  were  cnntribnted  to 
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by  the  plaiiitiff,  he  could  not  recover,  ' '  anleae  it  was  farther  shown 
hy  him  that  his  fault,  or  neglect,  or  carelessneBs,  or  wrong  wtut 
known  to  the  delendanta,  and  that  the  defendants  coald  have  pre- 
vented the  injuries  complained  of  by  the  exercise  of  reasonable 
oare,  after  those  facts  had  become  known."  The  language  nsed,  it 
will  be  seen,  is  not  clear.  That  the  court  intended  to  give  the 
ordinary  rule,  as  stated  in  the  cases  above  cited,  there  is  no  doubt. 
But  the  use  of  the  word  "wrong,"  in  the  connection  in  which  it 
was  used,  leads  us  to  snqieot  that  the  court  intended  to  add  some- 
thing to  the  ordinary  rule.  The  idea  to  be  expressed  was  the 
plaintiff's  danger,  or  what  is  the  same  thing  under  the  ciEcumstanccs. 
the  plaintifTs  neghgenoe  producing  danger.  If  the  court  intended 
nothing  more  than  that,  the  words  "  fault,  or  neglect,  or  careless- 
ness, or  wrong"  were  not  happily  chosen.  We  have  to  say  there- 
fore that  it  rather  appears  to  us,  that  in  the  use  of  the  word 
"  wrong,"  the  court  had  in  mind  something  which  might  be  ex- 
pressed by  the  word  "trespass,"  or  possibly  by  the  word  "theft." 
If  so,  then  the  oonrt  intended  to  inetmct  the  jory  that  if  the 
plaintiff  was  guilty  of  trespass  or  theft,  and  suoh  trespass  or  theft 
became  known  to  the  detmdants,  and  ^y  did  no^  after  aaclk 
knowledge,  use  ordinary  care  to  prev^it  the  injury,  they  would  be 
liable,  notwithstanding  the  plaintiff's  negligence.  But  it  will  be 
seen  at  once  that  they  might  have  discovered  the  plaintiff's  wrong 
of  that  kind,  w^out  disoovwing  that  he  was  in  any  danger  ;  and 
unless  they  discovered  his  danger,  there  is  no  ground  for  the  exoe|>- 
tion  to  the  rule  in  respect  to  the  effect  of  the  j^ntiff's  ocntribntory 


But  in  no  view  can  the  instmetion  be  sustained.  The  pW"*'* 
predicated  hia  right  to  recover  upon  the  theory  that  he  took  the 
drug  witii  ihe  defendants'  oonaeat,  and  by  that  be  must  stand  or 
faU. 

Proceeding  then  upon  the  theory,  let  us  inqaire  what  are  the 
undisputed  facts  respecting  the  subject  of  negligence.  Taking  the 
evidence  of  consent,  as  showing  what  the  plaintiff  oImbu  that  it 
does,  the  facts  ore  as  fi^ows :  The  t^ntifl  went  to  the  jar  con- 
taining belladonna,  and  took  out  cm  the  point  of  his  knife  what  he 
thought  was  a  dose  of  the  extract  of  dandelion,  and  called  the 
attention  of  one  of  the  defendants  to  it,  and  asked  if  that  was  a 
proper  dose,  and  the  defendant,  supposing  that  it  was  the  extract 
(if  dandelion,  told  the  plaintiff  that  the  amount  on  hia  knife  was 
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a  proper  iose,  Mid  thereupon  the  plaintiff  took  it.  The  jar,  it 
appears,  was  properly  labelled,  and  the  plaintiff's  negligence,  if  any, 
consisted  in  not  discovering  that  the  jar  contfuned  belladonna. 
There  is  no  pretense  that  he  could  not  read.  The  only  excuse  for 
him  was,  so  far  as  we  can  discovet,  that  the  defendant,  whom  he 
consulted  in  regard  to  the  size  of  the  dose,  had  just  made  the  same 
mistake.  He  had  just  taken  from  that  jar,  as  the  plaintiff  had 
seen,  a  portion  of  its  contents,  to  fill  an  order  for  the  extract  of 
dandelion,  giyen  by  the  plaintiff,  and  was  doing  up  the  package 
when  the  plaintiff  proceeded  to  help  himself  to  a  dose  from  the  jar 
as  above  set  forth.  There  is  not  the  slightest  evidence  that  the  de- 
fendant discovered  the  plaintiff's  danger.  The  jury  then  should 
have  been  instructed,  without  qualifioatiob,  that  if  the  plaintiff 
was  guilty  of  negligence  contributing  to  the  iujury,  he  cannot 
recover. 

Bbok,  J.,  dissented. 


Ball  ▼.  ItowK  of  Wooi>tonL 

MuiMpol  eorporoHon —  negHgenes — if^urff  bp  JU'e-warki, 

.A  town  Ui  not  liable  for  An  injury  hj  fire^works  diseharged  by  cMsAii%  in  .V!». 
IMxak  of  an  ordinance,  although  the  oooncil  and  offleers  and  a  majority  of 
ihe  dtiiens  actively  participated,  and  the  town  offioera  made  no  attempt  to 
atop  the  diachatge.    (See  note,  p,  807.) 

ACTION  for  personal  injury  by  negligence.      The  head-note 
shows  the  Ibc^     The  defendant  had  judgment  below. 

Smith  dt  Otyde  and  S.  H.  Cochrane,  for  ap])cllunt. 

0.  S.  Stanton,  W.  S,  Shoemaker  and  J.  W.  AnHiJMrf^  IM 
appellees. 

BoTHBOCK,  J.  There  were  two  grounds  of  deaiutfef.  The  flnt 
was  that  the  petition  did  not  show  &ets  showing  a  joint  liability 
against  the  town -of  Woodbine  and  the  other  defendants.    The 
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second  ground  was,  in  sabetonce,  that  tb«  alleged  vts  of  the  officers 
of  the  town  or  the  town  itself,  in  aiding  and  oasisting  in  the  ex- 
ploding of  fire-works,  were  beyond  the  jnriBdictiou  of  the  officers 
of  the  town,  in  the  exercise  of  their  duties  as  town  offioers,  and 
beyond  the  jurisdiction  of  the  town  itwir,  and  that  the  facts  tdl^ed 
show  merely  a  Tiolation  of  one  of  the  town  ordinances. 

The  court  sustained  the  demurrer  upon  both  grounds.  We  think 
it  is  very  clear  that  the  petition  does  not  state  facts  sufficient  to 
create  a  liability  against  the  town  aa  a  corporation.  Whether  or  not 
if  an  incorporated  town  should  by  order,  resolution  or  ordinance 
direct  a  display  of  Bre-works  within  the  corporation,  snd  attempt 
to  cteate  a  liability  against  the  town  for  the  attendant  expense,  the 
incorporation  would  be  liable  in  damages  for  an  injury  oocaaioned 
by  the  display,  we  need  not  determine,  because  no  saoh  case  is  made 
in  the  petition.  It  is  true,  it  is  averred  that  the  town  itself  "  aided 
and*  assisted  in  exploding  the  fire- works,"  but  it  is  not  shown  that 
this  was  by  virtue  of  any  corporate  act  of  the  town.  The  most 
that  can  be  claimed  from  the  averments  of  the  petition,  and  what 
the  pleader  evidently  intended  to  charge,  was,  that  the  town,  by  its 
failure  to  prevent  the  dangerous  display,  was  a  party  thereto.  We 
think  the  facts  show  no  more  than  a  violation  of-  an  ordinance  of 
the  town,  in  which  violatiou  the  officers  of  the  town  were  active 
participants.  It  is  well  settled  that  cities  and  towm  itro  liable  for 
ilamages  occasioned  by  obatruotions  negligently  allowed  to  remain 
ill  the  public  streets  of  the  corporation,  aud  the  like,  and  the  au- 
thorities cited  by  counsel  for  appellant  are  actions  for  injuries  of 
this  character.  These  cases  nre  founded  upon  the  principle  tliat 
the  city,  in  the  exercise  of  its  municipal  authority  over  public 
)ilaces,  is  guilty  of  negligence  in  the  discharge  of  a  duty  within  the 
scope  of  its  powers. 

It  is  iirged  that  the  fire-works  which  caused  the  injury  in  this 
case  were  a  dangerous  public  nuisance,  which  the  officers  of  tliv 
city  actively  participated  in  maintaining.  It  can  make  no  differ- 
ence who  were  the  individuals  who  violated  the  city  ordinance.  A 
cit^  is  no  more  liable  for  the  consequences  of  a  violation  ot  an  or- 
dinance by  its  mayor  or  council  as  individualB,  than  it  would  be  if 
the  illegal  act  were  done  by  a  private  citizen. 

In  Hforriion  r.  Lawrence,  98  Mass.  319,  it  was  held  that  the  city 
was  not  linblo  to  a  person  who  was  wounded  by  a  rocket  which  was 
piirctiiuicd  by  a  committee  of  the  city  council,  and  negligently  fired 
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under  their  direction  in  celebrating  the  fonrth  of  July.  This  ml- 
JDg  wu  made,  notwithstauding  the  fact  that  it  appeared  that  the 
city  paid  for  the  fire-works  purchased  hy  the  committee,  but  it  did 
not  appear  that  any  oqr  had  been  empowered  to  purchase  flie-works 
on  behalf  of  the  city.  We  think  the  case  cited  involTOs  the  same 
question  as  that  presented  in  the  case  at  bar.  Suppose  that  a  num- 
ber of  persons  should  engage  in  shooting  at  a  mark  or  coasting 
upon  a  street  within  an  incorporated  town,  in  violation  of  the  or- 
dinances of  the  town,  and  the  officers  of  the  town  should  know  of 
the  illegal  acts,  and  permit  them  to  proceed  to  the  injury  of  some 
one,  it  appears  very  plain  to  us  that  the  city  shonld  not  bo  held 
liable.  As  in  some  degree  supporting  the  views  herein  expressed, 
see  (^g  t.  Laiuing,  35  Iowa,  i96 ;  a.  c,  14  Am.  Rep.  499,  and 
Calwm  V.  Cilj/  »/  Bomte,  51  Iowa,  687  ;  8.  c,  33  Am.  Eep.  164. 
Having  determined  that  the  petition  presents  no  cause  of  action 
agaiuBt  the  town  of  Woodbine,  it  is  nnnecessary  to  determine  the 
otiier  ground  of  the  demurrer. 

■Judgment  affirmed. 

B.-Sae  M  Am.  Bap.  TB) ;  tl  Id.  IBl ;  44  Id.  1.  m  JfoAul  T.  Bwkw, 
t,  MoTonber,  1888  (7  N.  J.  L.  J.  KM),  two  mlBon  veot  suDDlDf 
>•  iknw  pp  Mone*  tor  Uw  olbar  to  ahoot  kt,  uid  tlw  ■hooter'i  bud  bains 
•oekH]  It  want  off  •oeidaDtallJt  and  wounded  th«  MoDathrower.  "Ilia  bojn  were  trimda 
eBjojrli)^  a  boUdar  toc«thar.  drank  aome  '  RoaMftn  hltc«n.'  were  inexparienoed  and  uu- 

w> ■fill  ai  nil n  "    Held,  a  questlDti  of  acyUCeniia  tor  tba  Jniy.    Tbacourtaald: 

"Tbaduty  wbich  »  penon  lawfully  carrylug  flre-arina  uwes  to  otben  la  not  dUTereot 
from  thatwbkdi  lalmpoaed  onaU  who  hsTe  control  of  itj  hurtful  thine,  except  In  ths 
dacrae  of  care  to  bo  oxardaed.  Aa  flra-«rma  an  more  thau  onKnarO;  dangarou*  when 
loadad,  tboae  who  haodla  Uwm  are  boand  to  nae  more  than  ordlaai7  care  to  prerent  In- 
Jurjtootliar*.  TbaCMtadted  In  the  plalntHTi  brirf  of  actlaua  tor  Injuiiaa  cauaed  b7 
Um exidoalon  of  llinaiiin.  and  ntany  othera are  found  In  the  notea  b>  Morgan  t.  Cox,  U 
Mo.  873.  collected  In  1  Thomp.  Nec- !«■  B^iDUlufwIth  tba  leadlDi  oaae  ot  Wean  i. 
Wari,  Hob.  134.  all  hold  a  atHct  role  of  aacnaatabtUt;  for  the  want  of  extraonUnaiT 
care  In  thair  nae.  but  In  noeaae  laltaahl  that  when  penona  an  pinning  TotunCaiUr  to- 
fOtlker  each  mar  be  held  reapooalble  tor  eTeiT  aocMent  or  mlahap  that  maj  occur  to  the 
other,  while  thoaangacad  ;  or  that  It  la  neceaaarll;  ne^lgenoa  to  eanr  a  sun  cocked  when 
In  ponpit  of  game,  or  that  In  paaaing  throBgh  bniah.  croaalns  dltehea.  oUmblng  tenoca, 
or  reatlpg  upon  ihem,  the  gun  mual  be  uncocked  ;  nor  It  one  should  pam  In  front  ot  the 
othet  hy  hl(  request,  or  on  bis  own  motion,  and  bf  stumbling  or  falling  the  gun  ot  the 
other  la  dlBchcrsed  and  a  wound  Inflicted,  that  the  only  queatloo  to  be  eonaldered  \ij  the 
Jury  la  the  amount  ot  damagea  to  be  paid,  and  that  negligence  will  be  Interred  at  a  prv- 
aanptlon  of  law.  Each  caae  must  itand  upon  Its  own  peculiar  facta,  and  rational  nuher 
than  dlsttnotlTe  Ia«al  oonclntf ona  inuat  nsaaUy  he  drawn  from  them.  Whethsr  In  tbls 
eaie  the  damage  to  the  defendant  waa  the  raanlt  of  tha  pointing  of  the  gun,  of  the  aed- 
■     -  -.      ..     .       ^^f 
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(ILIaviw]iD 
NegotiahU  in$trummU — ewiaihitif  of  time  tf  payment — aUeraUon, 

A  note  payable  "  twelve  months  after  date,  or  befoce,  if  made  o«t  of  the  aate," 

etc,  is  negotiable.* 
An  nnauthorixed  alteration  of  the  time  of  payment  of  a  note  avoids  it  even  i» 

the  hands  of  an  innocent  parchaaer.f 


A 


GTION  on  a  promissory  note.     The  opinion  sUles  the 
The  defendant  had  judgment  belew. 


L.  S.  Faioceft,  for  appellant. 

Joy  if  Wright,  for  appellee. 

Day,  G.  J.  The  amount  in  controversy  being  less  than  tlOO, 
th6  trial  judge  certified  the  questions  of  law  upon  which  it  is  de- 
sirable to  have  the  opinion  of  this  court,  as  follows  :  *^  That  the 
action  was  brought  to  recover  the  amount  due  upon  a  pgomi—nry 
note,  of  which  the  following  is  a  true  copy,  to-wit : 

it  t  PoffT^FFicB,  Sargent^  Oomn^T  of  Woodbukt,  ) 
***t60.00.  State  op  Iowa,  Township  Libbbty,  > 

October  18,  1880.      ) 

**  *  Twelve  months  after  date  (or  before  if  made  out  of  the  sale  of 
Drake's  horse  hay  fork  and  hay  carrier),  I  promise  to  pay  t» 
James  B.  Drake,  or  bearer,  sixty  dollars,  negoddi^le  and  payable  at 
the  First  National  Bank,  Sioux  Oity,  Iowa,  with  ten  per  cent  in- 
terest after  date  until  paid.  If  interest  is  not  paid  when  due  the 
Slime  shall  bear  interest  at  ten  per  cent ;  and  if  expenses  and  costs 
aiv  incurred  by  the  holder  in  consequenoe  of  a  failure  to  pay  at 
maturity,  the  tmdersigned  agrees  to  pay  a  collection  fee  of  ten  per 
cent  on  the  amount  due.  '  D.  M.  Bsbd.' 

'^  That  at  the  time  said  note  was  executed  the  spaces  oocnpied 
In-  the  word  ^ First,'  just  preceding  'National  Bank,*  and 
*  Sioux  City,  Iowa,'  just  following,  were  left  blank,  and  orally 
agreed  by  the  parties  thereto  to  be  left  blank,  so  that  the  noteoouM 
noi^.  be  collected  or  sued  at  any  other  i»lacc  than  the  residence  of 

lee  Wttodtmryr.  Ko/>erf}t  (iW  Iowa,  iU8).  44  Am.  Kep.  tWT*. 
lie  CrtmkhiU  t.  Nehekerifil  Ind.  S19>,  tt  Am.  Rep.  m. 


tho  iiii^»r  th«r0of,  which  wm  twelve  miles  from  Sioux  City,  in  A 
fiifierent  township,  in  which  there  was  no  national  bank. 

''That  the  payee  in  said  note,  oontiary  to  said  oral  agreement, 
filled  said  Uank  spaces  with  the  words  '  First '  and  *  Sionx  City, 
Iowa.' 

*'  Is  the  foregoing  note  negotiable  in  form  ? 

"  Can  the  pujor  thereof,  in  an  action  by  an  innocent  liolder  for 
value  before  maturity,  and  without  notice  of  ond  Hgrcement  above 
named,  show  said  oral  agreement  against  the  objections  of  said  in- 
nocent holder  ? " 

I.  It  is  insisted  that  the  note  is  not  negotiable  because  it  is  not 
certain  as  to  the  time  of  payment.  The  position,  we  think,  is  not 
sustained  by  the  weight  of  authority.  In  Walker  v,  WooUea,  54 
Ind.  164;  B.  c,  33  Am.  Bep.  639,  it  was  held  that  a  note  almost 
identical  with  the  one  at  bar,  and  in  all  material  respects  the  same, 
was  negotiable.  In  Ermt  v.  Sleckmtm,  74  Penn.  St.  13;  s.  c.,  la 
Am.  Bep.  543,  a  note  payable  twelve  months  after  date,  or  befoi:^ 
if  made  out  of  the  sale  of  W.  S.  Coffman's  improved  broadcast 
seeding  machine,  was  held  to  be  negotiable.  See  also  to  the  same 
effect  Capron  v.  Capron,  44  Vt  410  ;  Gtta  v.  Bitck,  7  Mete.  588  ; 
Palmer  v.  Summer,  10  Eans.  464  ;  s.  c,  15  Am.  Bep.  353 ;  1  Dan. 
N^.  Inst.,  g§  4%  and  43.  The  case  of  Mitler  v.  Poage,  56  Iowa, 
96,  relied  upon  by  appellee,  is  not  like  the  one  at  bar.  The  decis- 
ion of  the  majority  of  the  court  in  that  case  was  placed  upon  the 
ground  that  the  note  wus  payable  out  of  a  particular  fund,  and 
hence  was  payable  upon  condition.  The  case  of  Alexander  v. 
Thama»,  16  Q-  B.  333,  also  relied  upon  by  appellee,  is  not  recog- 
aiied  in  the  United  States  as  tmnonncing  a  correct  rule.  See  1 
Dun.  Neg.  ItisL,  %  43.  The  other  cases  relied  upon  by  appellee, 
Lamb  V.  Siory.  46  Mich.  488 ;  Smith  v.  Van  Blarcom,  id.  871  ; 
Batrd  v.  Underwood,  74  III.  176  ;  De  Foreet  r.  Frary,  6  Cow.  151, 
and  Smith  v.  iSarland,  59  Iowa,  645,  are  all  cases  in  which  pay- 
ment depended  upon  a  contingency,  or  jn  which  there  was  uncer- 
tainty as  to  amount  The  first  question  must  be  answered  in  the 
a:fflrmative. 

II.  That  the  alteration  in  question  is  a  material  one,  sufficient 
as  between  the  original  parties  to  discharge  the  maker,  is  sustained 
by  the  following  authorities  :  Woodworth  r.  Bank  of  America,  19 
Johns.  393 ;  Adair  v.  England,  58  Iowa,  314  ;    T<mn$«nd  v.  Star 

Witgon  Co..  10  Neb.  615  ;  b.  a,  36  Am.  Bep.  493  ;  WkiU  v.  Hom*^ 
VoL-XLVII  — 102 
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3^  Ala.  430 ;  Naxro  y.  FkMer,  24  Wend.  374 ;  WhiUMe$  y.  Bank 
of  Keniuekff,  10  Bosh,  501 ;  s.  c,  19  Am.  Rep.  74.  That  a  ma- 
terial alteration  of  a  note  may  be  shown,  even  as  against  the  in- 
dorsee thereof  for  Talne  before  maturity,  was  determined  by  this 
court  in  KhaxuiUs  National  Bank  y.  Clarke  51  Iowa,  264 ;  &  c,  33 
Am.  Rep.  139.  The  seoond  question  submitted  by  the  court  must 
also  be  answered  in  the  aflSrmatiye.  It  follows  that  the  judgment 
of  the  oourt  below  must  be  affirmed* 

Judgtnmii  q^lnnsd. 


BOVHBTT  Y.    BOHinBlT. 

(SI  Iow»,  lis.) 

PaT0iU  and  child — agreement  for  turrender  €f  outtodf^  ef  MUL 

ne  moiher  of  a  faiherleas  child,  twenty  months  old,  gave  it  to  her  paieata 
"  to  Tmise/'  until  the  death  of  the  gnadmother.  The  ehild  hein|^  well 
cared  for,  Mel,  that  the  mother  ooold  not  Moover  the  cnstody  of  it  befoie- 
ihe  happening  of  that  event.* 

HABEAS  corpus.    The  opinion  states  the  case.    The  petition 
was  denied  below. 

McNM  dt  TUdaUy  for  appellant. 

iSfean,  Work  dt  Brawny  for  appellees. 

Day,  G.  J.  The  facts  of  the  case  as  found  by  the  court  below 
are  as  follows  :  ^^  The  relator,  Mary  Newmeyer,  is  the  mother  of  the^ 
plaintiflF,  Festusina  Bonnett,  and.  the  defendants,  Lewis  and 
Amanda  Bonnett,  are  her  paternal  grandparents.  The  father  of 
the  plaintifF  died  in  October,  1877,  and  she  was  bom  on  the  four- 
teenth day  of  April,  lb78.  Her  mother  resided  with  the  defend- 
ants from  the  death  of  her  husband  and  until  the  plaiutifl  wafr 
about  twenty  months  old.  She  did  not  then  permanently  change 
her  residence,  but  for  a  f ew  weelos  was  at  her  sister's,  then  returned 
to  her  home ;  after  awhile  she  went  to  her  uncle's,  and  remained 
some  three  months,  then  home  again,  then  to  her  father's  and  back 
home  again,  and  so  on,  staying  awhile  with  one  relative  and  thea 
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with  aoother,  but  returning  at  short  interrak  to  her  home,  as  slie 
calls  it,  and  where  her  child  vas  vith  its  grandparent.  lu  July, 
1881,  she  was  married  to  her  present  husband,  Henry  Newmeyer, 
and  IB  now  residing  in  Macon  county,  Missouri.  The  testimony 
shows  that  she  and  her  husband  are  persons  of  excellent  moral 
character ;  that  they  have  a  small,  comfortable  home  ;  that  he  is 
worth  from  93,000  to  t5,000,  is  a  fair  busings  man,  doing  well,  is 
highly  respected  by  his  neighbors,  is  thirty-oue  years  of  age,  and 
the  relator  twenty-five.  The  testimony  also  shows  that  the  defend- 
ants are  very  worthy  people,  worth  from  (30,000  to  t35,0O0, 
having  a  good  home,  and  are  greatly  respected  by  all ;  that  they 
reside  in  Van  Bnren  county,  in  this  state,  where  tiiey  have  lived  a 
long  number  of  years. 

"  The  plaintiff  has  been  with  her  grandparentB  most  of  the  time 
since  her  birth.  She  will  be  four  years  old  next  April.  The 
defendants  and  the  entire  family  are  warmly  attached  to  her,  and 
treat  her  with  the  utmost  kindness,  and  are  nnwiliing  to  let  her 
go.  Her  mother,  since  her  marriage  and  since  obtaining  a  home 
of  her  own,  desires  the  custody  of  the  child,  and  this  desire  is 
warmly  seconded  by  her  hnsband.  There  is  nothing  to  show  that 
she  has  not  a  mother's  love  tor  her  child ;  that  she  is  not  warmly 
attached  to  her,  or  that  the  child  would  not  have  a  good,  kind 
home  with  her  mother. 

"  The  relator  made  a  request  of  the  defendants  for  the  custody 
of  the  child,  which  was  refused.  She  then  commenced  this  pro- 
ceeding, suing  out  a  writ  of  habeat  corpus,  alleging  the  child  was 
illegally  restrained  of  her  liberty,  etc  The  defendants  made  re- 
turn to  the  writ  by  answer,  claiming  that  when  the  child  was  some 
two  months  old,  she  was  given  to  them  by  her  mother  to  raise ; 
that  they  accepted  the  gift,  and  have  had  the  care  and  custody  of 
her  since,  tliat  she  was  to  remain  with  them  until  the  death  of  her 
grandmother  ;  that  they  have  become  greatly  attached  to  her,  and 
do  not  desire  to  surrender  her  custody  to  the  relator,  eta 

"  The  relator  claims  that  she  made  no  snoh  gift  or  agreement 
with  the  defendants,  and  if  she  did,  such  an  agreement  in  law 
would  be  void  and  not  binding  on  her;  that  she  is  the  natural 
guardian  of  said  child,  and  is  entitled  to  her  care  and  custody,  un- 
less she  has  in  some  way  forfeited  snch  right  by  improper  conduct 
and  the  like. 

"  The  testimony,  in  my  judgment,  fully  sustains  the  claims  that 
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^he  reltttor  gave  the  child  to  the  defeud&ats  to  be  thein  «o  ruse, 
autil  the  death  of  AnuMida  Boaaett,  tliat  they  should  have  the 
care,  custody  and  control  of  the  pUintifl  nutd  the  happening  of 
said  event.  The  defendants  under  such  agreement  or  understand- 
ing took  the  child,  and  have  well  oared  for  her  sinoe,  and  are  will- 
ing to  care  for  her  in  the  future." 

Hubaa*  corpus  is  prosecuted  by  ordinary  proceedings,  and  the 
determination  of  the  court  upon  the  facts  has  the  effect  of  a  ¥er- 
dict  of  a  jury.  Shaw  v.  NaeHUio«y,  43  Iowa,  653  ;  Drumb  v.  Kmh, 
47  id.  435.  The  evidence  supports  the  facts  found  by  the  ooort  in 
this  case.  The  parents  are  the  oatural  guardiam  of  their  minor 
children,  and  are  equally  entitled  to  the  care  and  custody  of  them. 
Either  parent  dying  before  the  other,  the  surriTor- becomes  the 
guardian.  Code,  %  2241  uid  2243.  The  right  ot  the  parents  how- 
ever to  the  custody  of  their  children  is  not  absolute  under  all  cir- 
cumstances. In  Clark  v.  Bt^er,  32  Ohio  St.  %99  ;  8.  c,  30  Am. 
Sep.  SEI3,  it  is  said  :  "  It  sometimes  ha{q>ens  that  parents  have 
Abandoned  their  minw  children,  or  by  act  and  word  transferred 
their  custody  to  another.  In  sach  cases,  where  t^e  custodian  is  in 
every  way  a  proper  person  to  have  the  cars,  truning  and  edacation 
of  the  infant,  and  the  court  is  satisfied  its  social,  moral  and  educa- 
tional interests  will  be  beat  promoted  by  remaining  in  tJie  cus- 
tody of  the  person  to  whom  it  Wiie  transferred  or  received,  when 
abandoned,  the  new  custody  will  be  treated  as  lawful  and  exclu- 
sive. After  the  affections  of  both  child  and  adopted  parent  be- 
L'ome  engaged,  and  a  state  of  things  has  arisen  which  cuinot  be 
jiltcred  without  risking  the  faappineaa  of  the  child,  and  the  father 
wants  to  reclaim  it,  the  better  opinion  is  that  he  is  not  in  a  posi- 
tion to  have  the  interference  of  the  court  in  his  favor.  His  pa- 
rental rights  must  yield  to  the  fedings,  interests  and  rights  of  other 
parties  acquired  with  his  consent."  Tb«  weight  of  authority,  we 
think,  sustains  the  position  that  a  parent  can  by  agreement  surren- 
der the  custody  of  his  infant  child,  so  as  to  make  the  custody  of 
him  to  whom  he  surrsndera  it  legal.  See  nptm  this  point  the  fol- 
lowing authorises  :  Tyler  Inf.  383  ;  Pwl  v.  Qittt.  14  L.  Hep. 
369 ;  Slate  v.  8mU\,  6  Oreeal.  463 ;  MeThvWa  case,  8  Johns.  328; 
Siaie  V.  Barr«U,  45  N.  H.  15  ;  Dumain  t.  Owyntu,  10  Allen,  270; 
CommanwtaUh  v.  Barmy,  4  Brews.  409 ;  CommanvtaUh  r.  OUk^ 
Mm,  1  Phil.  194 ;  Chapshy  v.  Wood,  26  Eans.  650 ;  8.  a,  40  Am. 
ttep.32t  :  Mntter  of  Chodttwugh,  19  Wis.  274.    When  a  puvnl 
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hae,  either  by  abandonmeDt  or  contract,  etirrendered  his  present 
legal  right  to  the  AQstody  of  «  child,  in  all  controversies  Bubee- 
(jnently  arising  respecting  its  custody,  the  matter  of  primary  im- 
portance is  the  interest  and  welfare  of  the  child.  To  this  the  right 
of  the  parent  must  yield.  In  this  case  the  mother  of  the  child  is 
remarriod  and  living  in  liissonri.  Under  the  law  recognized  in 
that  State,  the  step-father  is  not  ander  a  legal  obligation  to  main- 
tain his  step-children.  Si.  Ferdinand  Academy  v.  Boib,  63  Mo. 
357.  The  birUi  of  other  children  would  give  rise  to  new  relations,, 
and  create  new  interests,  obligations  and  duties.  In  view  of  all 
the  facts  found  by  the  court  in  this  case,  we  cannot  say  that  the- 
interests  of  the  minor  would  be  promoted  by  taking  it  from  the- 
cnstody  of  its  grandparents,  nor  can  we  hold  that  the  defendants 
illegally  restrain  the  child  of  its  liberty.  The  judgment  of  (he- 
ooujt  below  is 

Afflrmad. 
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One  antpIoTod  aboat  *  nilwa;  eDi^iw  houM,  to  wipe  die  enginee  aad  opea 
:  taA  ahnt  the  doon,  uid  the  like,  b  not  entltlied  to  reoover  of  the  companj 
.  Iw  *n  lajnty  satOalBed  b;  him  Id  shattlag  die  doon  b/  the  Degligeoce  of*. 
.  eo-emplo7ee,  under  a  statute  giivlng  the  r^ht  of  receveij  In  saoh  uaee  when 
the  ii^arjt  le,  "  In  aaj  manner  connected  with  the  nae  mnd  opeiattoD  "  of  the 
raOwBj. 

ACTION  for  personal  injury  by  negligeace.    The  opinion  stetaa 
the  case.    The  plaintiff  had  judgment  below. 

J.  tt  8.  K.  Tracy,  for  ^pellant. 

Blaks  it  fformel  and  J.  B.  Toung,  for  appellee. 

Adahs,  J.  The  plaintiff  was  employed  to  wipe  defendant** 
«B^nes  and  to  do  some  other  work  in  about  the  defendant's  ronnd- 
faouse.  One  of  his  duties  was  to  open  the  doors  of  the  round- 
hoase  and  allow  the  engines  to  pass  in  and  out,  and  to  ehui  the 
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(loore  afterward.  These  doors,  it  §eema,  were  large,  weighing 
several  hundred  pounds.  At  the  time  of  the  kocident  in  qoertioii, 
the  i^ntiff  and  two  other  employees  were  endeaTOring  to  shot 
them.  There  had  been  an  aocamalation  of  snow  and  ice,  vrhicb 
obstmoted  the  doors  and  made  it  difflcnlt  to  shut  them.  The 
jilaintiff  and  his  co-employees  had  saooeeded  in  shotting  one,  luid 
while  endeavoring  to  shut  the  other,  one  of  the  plaintiff's  co^m- 
ployees  pryed  it  up  with  an  iron  bar,  thinking  thereby  to  be  able  to 
crowd  it  over  the  accumulated  snow  and  ice.  Unfortanatelj  how- 
ever he  pryed  it  ao  high  as  to  lift  it  from  its  hinges,  and  it  fell 
upon  the  plaintiff,  producing  the  injury  of  which  he  complains. 

The  defendant  insisted  upon  the  trial  that  the  case  came  within 
the  common-law  rule  in  respect  to  an  injury  resulting  from  the 
negligence  of  n  co-employee.  It  accordingly  asked  the  coort  to  in- 
struct the  jory,  that  if  the  plaintiffs  duties  "did  not  require  him 
to  undergo  the  dangers  and  hazards  of  actnally  operating  the  road, 
trains,  cars  and  engines  of  the  railroad  company,"  he  could  not  re- 
cover. The  court  refused  to  so  instruct,  and  instmoted  in  substaDce, 
that  if  the  plaintiff's  duties  were  to  open  and  close  the  doable 
doors  extending  across  the  track,  and  while  closing  one  of  the 
doors  after  the  admission  of  an  engine  into  the  roand-honae, 
other  employees  acting  with  him  conducted  themselves  so  negli- 
gently as  to  throw  one  of  the  doors  off  its  hinges,  whereby  the 
plaintiff  was  injured  without  any  fault  on  his  port,  he  would  be  en- 
titled to  recover.     The  fpving  of  this  instmction  is  assigned  as  error. 

Section  130?  of  the  Code  allows  employees  of  railway  companies 
to  recover  against  the  companies  for  injuries  received  from  the 
negligence  of  co-employeeB,  where  the  "  wrongs  are  tn  any  manner 
connected  with  the  use  and  operation  of  the  railway."  The  plaint- 
iff insists  that  the  negligent  act  of  throwing  one  of  the  doors  of  the 
round-house  from  its  hinges  was  connected  with  the  use  and  oper- 
ation of  the  railway. 

There  is  very  little,  if  any,  railway  service  that  is  not  connected, 
at  least  in  some  remote  sense,  with  the  operation  of  the  road. 
This  is  so  in  the  case  of  makers  and  repairers  of  cars  and  engines- 
Yet  no  one  would  claim  that  the  company  would  be  liable  for  an 
injury  to  an  employee  in  such  work,  from  the  careless  use  of  tools 
or  machinery  by  »  co-employee.  When  then  may  the  negligent 
act  be  said  to  be  connected  with  the  operation  of  the  road  within 
llic  nicuiiing  of  tli'.-  stiitutr  ? 
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Malone  t.  BarlingUm,  Oedmr  Bapids  and  Northern  Bail  way  Company. 

A  railway  is  operated  by  fche  use  of  engines  and  cars.  Where  an 
iajnry  results  from  their  negligent  use^  it  would  be  clearly  within 
the  statute.  But  it  seems  that  it  might  be  where  the  injury  did 
not  result  from  such  use.  In  Depp^  y.  Railroad  Company,  36 
Iowa,  52y  the  negligent  act  consisted  in  improperly  loosening 
a  bank  of  dirt  where  the  company  was  filling  a  dirt  car.  The 
plaintifF  was  engaged  in  shoveling  from  the  bank,  imd  was  buried 
by  it.  Now  while  the  risk  in  that  case  which  the  plaintiff  incur- 
red wa8  neither  greater  nor  less  than  it  Would  have  been  if  the 
same  persons  had  been  taking  dirt  from  the  bank  for  a  purpose  in 
no  way  connected  with  the  railroad,  yet  it  was  held  that  the  negli- 
gent act  was  connected  with  the  operation  of  the  road,  within  the 
meaning  of  the  statute.  It  is  not  necessary  then,  according  to  that 
decision,  that  the  injury  should  be  caused  by  the  movement  of  a  car 
or  engine,  or  that  the  hazard  should  be  peculiar  to  the  opera,tion  of 
a  railway.  It  is  sufficient  if  the  general  employment  of  the  person 
injured  includes  some  of  those  peculiar  hazards*  Deppe's  business 
was  to  load  and  unload  cars.  The  hazard  of  shoveling  dirt  from  a 
bank  was  not  peculiar  to  the  operation  of  a  railway,  but  some  of 
Deppe's  hazards  were  of  that  kind,  as  unloading  cars  in  a  train 
standing  upon  a  track  and  attached  to  an  engine.  Oole,  J.,  said  : 
'^If  the  plaintiff  had  been  employed  exclusively  for  shoveling  or 
loading  the  dirt,  he  could  not  recover.''  The  decision  turned  upon 
the  fact  that  another  part  of  his  employment  related  to  the  perilous 
business  of  railroading.  Whether  the  decision  is  sound,  we  need 
not  determine.  No  one  questions  it  in  this  case  ;  and  besides  wc 
think  that  this  case  can  be  distinguished.  Deppe  was  a  train  man. 
He  was  a  part  of  a  gang  who  worked  with  a  train.  The  plaintiff 
in  the  case  at  bar  was  an  employee  at  the  round-house.  If  it  should 
be  conceded  that  the  road  nin  into  the  round-house,  and  was  operated 
by  running  engines  into  the  round-house,  we  should  still  be  of  the 
opinion  that  the  plaintiff's  services  constituted  no  part  of  the  operat- 
ing of  the  road,  or  exposed  him  in  any  proper  sense  to  the  perils 
of  railroading.  The  most  that  can  be  said  is  that  his  duties  were 
to  be  performed  near  a  railroad  track.  But  that  is  not  sufficient. 
The  opening  of  the  door  of  the  round-house  is  not  operating  the 
road.  Ko  one  would  claim  that  raising  or  opening  a  toll-gate  to 
allow  a  stage  coach  to  pass  would  be  operating  the  coach.  The  fact 
that  the  party  sought  to  be  charged  in  this  case  is  a  railroad  com- 
uany  would  not  justify  us  in  departing  from  the  ordinary  sense  of 
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words,  and  putting  a  strained  constmctioii  tipou  them.  In  our 
opinion  the  inBtractioD  given  cannot  be  Btutained,  and  the  jndg- 
inent  miut  he 


BMTOLTnie  SOKAPSB  Oo.   T.  Tottlb. 

(*lIow%  IM.t 

OmUraet —  totnuft^  tnuteet  —  ptrwual  UdbOily. 

An  Older  for  goods,  rigned  bjtowaaUptniatsw  with  the  addttloii  of  thrir  ofll- 
oUl  dmoiiptloa,  bat  purporting  In  the  bodj  to  be  their  peieo— 1  oonlnet,  the 
oontraet  not  being  smck  as  the  town  aaald  legal^  make,  falnda  the  dgaui 
IndiTidnaUy.     {Saa  noU,  p.  %\.%.) 

4  CTION  on  the  following  contract ; 

"RSVOLTIHQ  SOKAPSB  Oo.,   COLDKBtTg,   OnOi 

"  Yon  will  please  ship  to  ns  on  or  before  the  fint  da;  of  Miq, 
1878.  nine  of  your  thirty-inob  steel  bottom  scrapers ;  direct  to  J. 
H.  Merrill,  Independnice,  Buohanaa  county,  Iowa,  for  which  the 
undersigned  agree  to  pay  you,  or  yoar  order,  $114,  on  or  before 
May  1,  1879,  with  interest.  This  time  is  to  he  extended  until  the 
aBsessment  can  be  made  and  taxes  ct^ected  for  1879. 

"J.  H.  Mbbbill, 
"J.  M.  Bbyah, 

-"  D.   C.  TOTTM, 

"  TVtM^M*  of  Sumner  ThmuiU^  ifusAMMit  Cfc,  imea." 
The  plaintiff  had  judgment  below. 

_S,  E.  Siunsr,  tor  appellant. 

C.  E.  Santier,  for  ^pellee. 

Adaks,  J.  The  appellant  contanda  that  the  contnut  shows  upon 
its  face  that  it  is  not  hia  personal  contract,  bnt  the  contract  of 
Sumner  township,  of  which  he  was  trustee.  It  cannot  be  denied 
howevtr  that  so  far  as  the  body  of  the  instrnment  is  concerned,  the 
obligation  created  purports  to  be  a  personal  one.     The  language  is: 
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"  The  underaigned  agree  to  pay,  etc"  The  theory  that  the  contmet 
purporta  to  be  that  of  Sumner  township  resta  upoD  the  fact  that  the 
defendant  signed  it  as  tnutee  of  that  township.  Oases  have  often 
arisen  where  contracts,  in  the  body  of  them,  h&Te  purported  to  be 
personal  contracts  of  the  persona  whose  names  were  signed  to  them, 
and  would  hare  been  so  without  question  but  for  the  fact  that  the 
signers  appended  to  their  names  some  official  designation,  by  reason 
of  which  it  was  contended  that  the  act  of  the  signers  in  executing 
the  instrument  was  the  act  of  the  corporation,  public  or  private,  ot 
which  they  subscribed  themselTes  as  officers.  In  these  cases  it  has 
been  generally  decided,  we  think,  that  the  language  of  the  body  of 
the  instrument  controls,  and  if  that  imports  a  personal  obligation, 
it  will  be  held  to  be  such,  notwitliatapding  the  signers  may  haye 
appended  to  their  names  some  official  designation.  In  ffaverhtR 
Mutual  Firt  Jnturanct  Co.  v.  NeahaU,  1  Allen,  130,  the  promissory 
note  upon  which  the  action  was  brought  was  signed :  "  Cheever 
Hewhall,  President  of  the  Dorchester  Avenue  Railroad  Company." 
As  the  note  contuned  no  words  in  the  body  thereof  parporting  to 
bind  the  Dorchester  Avenue  Railroad  Company,  it  was  held  to  be 
the  personal  obligation  of  NewhalL  To  substantially  the  same 
effect  are  Fi»ke  t.  Eldridge,  12  Gray,  476  ;  Sturdivant  v.  HaU,  59 
Me.  173;  s.c.,8  Am.Bep.10fi  ;  BarJetr  t.  MetHumietf  Firt  Inauratw» 
Co.,  8  Wend.  94;  Powers  v.  Brigga,  79  III.  493;  s.  c,  22  Am. 
Bep.  175 ;  Moaa  v.  Livingston,  4  N.  Y.  308.  If  we  were  to  take 
this  to  be  the  rule,  the  question  presented  would  seem  to  be  of 
easy  solution.  But  thi^  court  held  in  Lacy  r.  Dubuqut  Lumber 
Company,  43  Iowa,  510,  that  the  note  sued  on  was  the  note  of  the 
defendant,  though  not  purporting  in  the  body  thereof  to  bind  the 
defendant ;  its  obligation  appearing  from  the  fact  that  the  person 
who  signed  it  was  the  president  of  the  company,  and  added  to  his 
name  certain  letters  which  showed,  as  was  thought,  that  he  in- 
tended to  execute  it  in  hia  official  capacity.  It  ia  contended  by 
the  appellant  that  the  ruling  in  that  case  must  be  regarded  as  de- 
cisive ot  the  case  at  bar.  Possibly  we  might  feel  constrained  to  so 
hold,  but  for  the  inability  of  the  township  to  enter  into  the  con- 
tract in  qnestton.  The  instrument  sued  on  was  given  for  nine 
Bteel  bottom  scmpers,  presumably  road  tflols,  purchased  in  April 
of  one  year,  to  be  paid  for  in  May  of  the  next  year,  if  the  tax  of  the 
latter  year  should  be  asseseed  and  collected  as  early  us  May.  The ' 
scrapers  then  were  purchased  upon  credit,  and  according  to  the 
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ruling  iu  Wells  v.  Orvbb,  58  lovit,  384,  indebtedneaa  for  snch 
purpose  conld  not  be  created  against  the  towmbip  mikas 
the  tax  had  already  been  levied  and  set  apart  for  the  purpose 
of  meeting  it.  We  see  oothing  in  the  instmment  to  indicate 
that  there  had  been,  but  the  reverse.  The  purchase  was  made  iii, 
April,  1878.  The  inference  wonld  be,  if  any  coold  be  drawn,  that 
the  expectation  was  that  a  portion  of  the  tax  of  1879  would,  when 
levied,  be  set  apart  to  pay  for  the  scrapers.  The  trustees  doabt- 
less  purchased  for  the  use  of  the  township.  But  they  provided' 
that  the  scrapers  should  be  delivered  to  them,  and  also  for  a  credit 
extending  to  a  time  when  the  township,  if  it  was  so  disposed,: 
conld  take  the  scrapers  and  pay  for  them.  Construing  the  contract 
in  view  of  the  statute,  we  can  but  think  that  the  intention  of  the 
trustees  was  to  pledge  their  own  credit,  take  the  title  to  themselves,- 
and  bold  it  until  the  scrapers  could  be  paid  for  by  the  township 
out  of  the  proper  fund% 

One  question  remains  to  be  considered.  It  is  said  that  the  peti- 
tion does  not  show  that  the  debt  is  due.  The  note  was  to  mature 
Hay  1,  1879,  unless  extended,  and  it  was  not  contemplated  thab 
the  extension  would  be  made  anless  the  tax  of  1879  should  n^t  h» 
assessed  and  collected  as  provided  by  law.  The  petition  avers  fchat< 
there  is  now  due  on  the  claim  the  sum  of  titOQ.  We  think  i;hat 
this  is  sufficient.  The  demurrer,  it  appears,  was  properly  overruled. 
Judgmtni  affirmed. 

MoTaBTmRartHrRB.— BMltAm.  Hep.  US;  «1  Id.  US;  T  Id.  H) ;  Bid.  lit;  «  M. 
m  ;  4  Alb.  L.  J.  n ;  SI  Sag.  Bap.  Vlt. 

Bnubrfrtct  T.  Baker,  Sop.  Ot  ,  Bhode  hUod,  July  U.  MS*.  to^ipMr  In  MB.  L.  nam 
•otlon  for  coTMiut  bmkan  on  the  foUowlnc  omtraot:  "Agnaatnt  nade  lUt 
■  *  ■  ■  between  the  A.  oompear,  pmrv  ■>'  Oi*  Ant  Pan,  b^  EL,  acHit. 
UMl  C.  Mid  D.,  partlea  at  the  tvxmd  pttit,  wltneaMth."  ■  *  •  In  the  iMtnaneni 
the  partlFs  wore  ipoken  oT  laarelj'  u  "the  Hid  puty  of  the  flret  pert**  ead  "the 
■aid  putieeof  the  secoud  put."  The  teetlmoolum  daun  vaa:  "In  irttaf  irtiveof. 
tbeparttea  hmTs  hereuntu  afllxed  their  hand!  and  aeala  the  year  and  day  tint  abms  «Tlt~ 
ten."  It  waailffned  "  R.  agsut"  (l.  a.],  C.  [u  a.),  D.  [u  a,]  Htia,  tlut  It  wae  Ute  deed  or 
the  A .  compan]'. 

Dintni.  C.  J.,  nld:  "  The  delendauta  eoDtuid  (hat  the  exeeutlou  »u  iB^Teotntf  br- 
cau«e  the  Initrumeut  doea  not  ooolaln  the  ulcoatana  of  the  partr  of  the  Dnt  part  hr 
their  ageDt.  but  oalf  the  ilgnatuni  a(  the  asent  blmaalf .  UDdoubtsdlj  in  Hib  esecDtloii 
of  a  deed  by  an  agent  the  moat  approTed  form  la  for  the  a^ent  U>  alpi  the  name  of  hi» 
principal,  writing  hla  own  nune  below,  with  the  word  'acenC  foUowlag,  aod  the  fr- 
poaltlon-br 'preoedli^  It,  Boa  CO]/  nj  ProvtOauti.  Wllter.  U  R.  I.  RS,  *n.  and  aaaF.> 
them  dted  )  n  o..  23  Am.  Rep.  US.  But  the  form  la  not  uateriAL  prvrldad  It  appean  w 
the  boa  of  the  InMnimeat  that  the  deed  was  eieeuted  by  the  prinelp*!  aetinx  (hroni^ 
hia  agent  and  pot  by  ttte  asent  blmaalf.  In  WVIu  *.  Back,  I  Bast.  Itt.  an  artillntlaB 
bond  wa>  ttlTen  by  Hathlaa  Wllki  for  hlmaelf.  and  under  a  power,  for  hU  cspartmr. 
J\mM  Rrowno.    The  idirnalurre  were  alBxeil  a*  followa,  to-wit:  '  Hathlaa  WlUca.  f!.*.]'' 


Bevolving  Bcraper  CompMir  t.  Tattle. 


For  JWD«a  Bmrae,  HathtM  Wilk«,  Ju  aJ]'  Tha  oonrt  ol!  KIuki  BhuiIi  dndilvd  tbax 
IIm> exoentJoa  wasaood.  'Hare  the  bond  wu exacntod,'  amj  tbe  oourt.  "by  Wllkt  tor 
•nd  Id  the  luuiw  ct  bU  princlptd  ;  uid  tbSM  l«  dbUnctlT  ihown  bf  the  muiaer  of  ■"-■^-j 
the  idgnaturea  Hot  even  thia  wu  neoeaaarr  to  bo  BhowD,  for  If  WUkB  had  hbM  and 
daUvered  It  tn  tha  name  at  Browne,  that  would  ba>e  been  enoogh  wltboat  ataelng  that  he 
bad  ao  done.'  The  caaa  was  foUowed  with  approval  In  JUunev  *'  Seolt.  T  Cush.  tl5 ;  M 
Am.  Dec,  TIB:  where  the  form  ot  the  alKnature  was  '  B,  for  A.'  Itvaaalao  followed  tn 
VcDanfala  t.  Flouier  Bmnk  Matmf.  Cn-.tSVl.  ZTl.  Tfaare  tha  operstlTe  olauaea  were  tn 
tlw  nante  of  Cba  corporatloa  'By  waUam  WaUaoe,  their  agent;'  the  oovenaata  were  In  the 
name  of  the  oorporatlon.  The  deed  concluded,  'In  wltnea  whereof  we  hsTe  hereunto  act 
onrhaiMlaiiilaeal.'  and  thsBlgnaiure  «u.' WIMIain  Wallace,  agent  for  the  Flower  Brook ' 
HamitMMiTlDg  Company.'  The  court  wJd  that  the  execution  I  a  oonnrctlnn  with  what 
precaded  It,  muat  be  unditratood  lo  be  an  execution  In  the  Dame  of  the  companr  And 
eee  ta  the  aame  effect  Martin  *..il/ninnd.  ZSHo.  813.  It  aeenu  to  na  that  there  la  no  nta- 
Mrial  dkUnetton  between  thMe  oaoea  and  the  cam  at  bar  The  can  at  bar  would  be 
identical  with  them  It  (he  worda  '  for  the  Cenlennlol  Ice  Oompanr '  had  been  added  to 
the  alsoature.  Butthoae  worda,  If  added,  would  eipreaa  nothlnit  which  la  not  expnaaed 
wftbont  Ihem  bj  (he  alKnatura  taken  In  oonnaetloa  with  Che  leattmonlmn  olaoae  and  . 
DOTenant  which  precede  It.  The  aeal  la  atated  Id  nld  clause  to  be  the  seal  of  (he  prindpala 
and  (be  hand  to  be  their  hand,  eTldentl;  becanae  the  wrent  aigDed  for  them.  In  Abbeu  r 
dMUe.  ■  Cuab.  H,  and  In  BIIf«  *.  PiiiMfr,  4  ABen,  UK,,  the  Supreme  Judicial  Court 
<it  Haaaachuaetta  decided  that  inch  an  exeouUon  did  not  tdndtheagenta,  the  action  being 
agalnat  the  agenta,  but  expreaal;  mf rained  from  asTiug  that  It  did  not  in  their  opinion 
bind  the  piindpah.  See  alao  Vamim  t.  JAnna.  a  HcKaIIaa,«»:  H«nCtr-i  Admr'rr. 
MIUm'tXx'rt.tB.MoBT.  B13;Bnn»T.  Stump,  S  Orat.  Ml;  M  Am.  Deo.  UB ;  IT  AnSa 
T,  bith  Iodine  Co„  H  It.  C.  L.  IM.  It  ta  true  (hat  amM  of  the  text-bodn  aar  and 
•omaof  the  taaea  aeem  to  Implr  that  the  name  of  the  principal  moat  numiiaillj  appear 
In  lb*  atgiialiiie  Bnt  we  do  not  aaa  the  neceartt]'.  When  A.,  being  agent  tor  B.,  algaa 
the  dMd.  -A.  tor  B'  or  ■  A.  agent  for  B..  hla  own  name  la  the  rignature,  the  other, 
worda  being  need  (o  denote  that  be  nakea  the  algoature  nottorhlma^  hut  tor  hla  inind- 
fU.  ADdanTelrlfthlabeao.lttannneceMarTtouBethoaBworda.lt  tha  thing  which  ta 
diBOted  br  thBm  bs  othsrwlaa  apparent. 

''The  dBfandaula  dte  and  relr  oo  Toumieiut  v.  Cnmlng.a  Wend.  tSB;  "nnmttnd  *. 
flWfAom,  4HI11,3E0:  BrtnlevT.  Hann,2CnBh.8ai;  4«Am,  DecOS;  Late  of  Oarlu  v. 
Courtntu,  i  Fet.  319.  3M  ;  bu(  In  each  of  theae  caasB  tha  deed  waa  not  only  atgnad  In  the 
name  of  tha  agent,  but  (he  lea]  waa  atated  Id  the  teatiroonlam  clause  to  be  his  aeal.  Of 
oooraa  the  deed  could  not  be  the  deed  of  Che  principal  nDlaaa  the  seal  waa  bis  aeal.  Id- 
tlaedlD  TVwnsnuIv.  Hubhord,  aupra.  Chancellor  Walwobth  dectandthatnapattlonlar 
form  of  words  Is  neceasar;  to  make  the  deed  the  deed  of  Che  principal,  "provided  it  ^>- 
pears  upon  Cbe  face  of  (he  Innrament  that  It  was  Intendad  to  be  exeouted  aa  the  deed  ot  tha 
principal,  and  that  the  seal  aOied  (o  Che  InatrumenC  la  hla  seal  and  not  (be  aaal  ot  tha 
attomer  or  agent  merel}-.'  In  Bellofr.  Baua,  SSbik.  AB.  UT;  9  Am.  Dee.  3BB i  Ukewlaa 
dted  for  ths  defendsnts.  It  did  not  appear  chat  the  aeal  waa  the  aeal  of  the  prlndiMl,  there 
bring  no  Ceoclmonlnm  dansp,  and  It  was  anumed  to  be  (he  seal  ot  tba  agmt.  lite  agent 
moreoTer  algned  his  own  name  ■Impl]',  wt(hoaC  tha  word  'agent'  appended.  The 
ooonell  forChe  detendanta  quoteaChe  worda  of  Judge  aroKT  in  LetKe  qf  Ctarke  T.Cnurtnav> 
nifira,  that '  the  law  looha  not  to  tba  tutent  alone,  but  to  the  fact  whether  that  Intaot  baa 
ba«D  oxeonted  in  auch  manner  aa  lo  poaaeas  a  legal  TsUdl^."  Undoubledlj.  But  in  hla 
wockanA«eDOT.  Judge  StoTT.  treating  of  this  matter,  aafa;  'In  all  caaas  where  the  in- 
atmmeDt  paipcrta  on  i(B  face  to  be  uttendrd  (o  be  tha  deed  a(tbepriDGlpa],andtbainode 
ofaxeoaUonof  iCb7  the  agent,  howerer  Irregular  and  Informal,  la  nol  repugnant  to  that 
purport.  It  would  probahlf  be  conatmadtobe  ibe  deed  of  the  ptindpal,  eapaolallT  wbare 
the  in  tatimoHium  olanne  la  that  the  prlndpal  haa  thereto  afBxed  hla  aeal.'  BtoryAg., 
I  in.  dted  In  Martin  v.  Mmottd,  lupra. 

"  Our  onialaaioD  la  that  the  plaindf  a  were  bonad  br  the  ooMmol  and  tbaaefcwe  lb>t  tba 
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Hyde  t.  WabMk,  St.  Ixmii  and  Pl^lile  Billway  Compuiy. 


Htdb  t.  Wabash,  St.  Louis  and  Pacific  Railway  Gompaitt, 

(61  Iow»,  HI.) 

CtmJIkt  qfltnm — negUgenee  eauaing  death  —  law  tf  plaee. 

In  an  action  in  Iowa  for  the  death  of  the  plaintiff's  intestate  by  the  negligence 
of  the  defendant  in  Mlaaoari,  thexe  ean  be  no  recovery  under  the  Iowa  statute 
without  showing  a  eonespoading  statute  in  Missouri.* 

ACTION  for  death  of  plaintifTs  intestate  by  negligence.     The 
head-note  shows  the  point.     The  defendant  had  jadgment 
below. 


J.  H.  KmUf  and  Hale^  Si^ns  A  Proudfit,  for  iqipeUant 
If.  H.  TrinMe  Jk  Stm,  and  D.  H.  Solomatif  for  appellee. 


Adaxs,  J.  At  oommon  law  no  action  can  be  maintained  for  an 
injury  resulting  in  death.  Baier  v.  BoUon,  1  Camp.  493  ;  Oareg  y. . 
Berkshire  B.  Co.,  1  Oush.  476;  48  Am.  Dec.  616;  Palfrey  v.  Pert- ' 
land,  Saco  4t  Portsmouth  B.  Co.,  4  Allen,  55.  The  injury  in  this . 
case  resulting  in  death,  no  action  can  be  maintained  for  it,  unless  by  > 
reason  of  a  statute.     So  far,  we  presume,  there  Is  no  controyersy.  ^ 

The  plaintiff  does  not  aver  that  there  is  any  statute  of  Missouri 
giving  him  a  nght  of  action,  and  we  presume  that  he  does  not  rely 
upon  such  statute.  He  shows  indeed  by  his  argument  that  he 
relies  upon  a  statute  of  Iowa.  The  question  presented  then  is  as 
to  whether  the  action  can  be  maintained  under  the  statute  of  Iowa. 

The  statute  which  we  understand  the  plaintiff  to  rely  upon  is 
section  2525  of  the  Code,  and  is  in  these  worcU  :  '*  All  causes  of 
action  shall  survive,  and  maybe  brought  notwithstanding  the  death 
of  the  person  entitled  to  or  liable  for  the  same."  The  plaintiff 
contends  that  the  question  as  to  whether  an  action  survives  per- ' 
tains  to  the  remedy,  and  must  be  governed  by  the  law  of  the  place 
of  the  court.  He  contends  therefore  that  it  is  immaterial  where 
the  action  ai'ose ;  that  wherever  it  arose,  the.  words  of  the  statute 
are  broad  enough  to  cover  it,  and  that  if  the  court  had  construed 
tfaein  according  to  their  plain  import,  it  would  have  been  so  held. 

•  See  to  same  effeoti  2V»y{ar*«  Admr    ▼.  Peniu  Oo.  (78  Kj.  84B),  as  Am.  Bap.  SM.  Oom- 

pare  Hemek  ▼  Minn,  dt  St.  Lnuig  By.  Co,,  anU,  771. 


H7d«  T.  Wftbuh,  St.  Loali  M»d  PMiflc  B»Uwa,j  Compuy. 

Bat  in  oar  opinion  there  is  a  question  inTolved  deeper  than  one 
pertaining  merely  to  the  remedy.  Where  »  caose  of  action  doea 
not  survive,  it  is  to  be  treated  the  same  as  if  it  never  arose.  The 
cause  of  action  in  this  case  arose,  if  anywhere,  in  JCiesouri,  but  if 
it  did  not  survive  in  Missouri,  and  if  the  courts  (d  that  State  would 
treat  it  as  if  it  never  arose,  we  think  it  would  be  improper  for  the 
courts  of  this  State  to  treat  it  as  if  it  did.  Au  act  which  done  in 
UisBOuri  does  not  create  a  liability  in  that  State^  would  not  cre^ 
s  liability  anywhere. 

Again,  if  the  cause  of  action  survives,  it  must  survive  to  some 
person  or  persons.  A  cause  of  action,  which  survives  only  by  stat- 
ute, must  survive  to  the  person  or  persona  designated  by  statute. 
Now  BUppose  that  by  a  statute  of  Missouri  the  cause  of  action  in 
this  case  (as  we  nnderstand  the  fact  to  be)  survives  to  the  intes- 
tate's wife,  if  he  left  one,  aud  if  not,  to  his  minor  child  or  children, 
or  father  and  mother,  as  the  case  may  be.  If  such  is  the  fact,  it 
could  not  properly  be  held  to  haVe  survived  under  the  statute  of 
Iowa  to  the  personal  representative.  The  company  should  not  be 
subjected  to  more  than  one  liability  for  the  same  act.  Yet  it  is 
difficult  to  see  bow  a  recovery  in  Iowa  would,  under  the  supposition 
mode,  bar  a  recovery  in  Missouri. 

la  some  States  the  measure  of  liability  is  fixed ;  in  others  it  is 
limited ;  in  others  still,  as  in  this  State,  it  is  unlimited.  This  o6n- 
sideration  alone  would  be  a  strong  reason  for  allowing  a  recovery 
only  in  accordance  with  the  law  of  the  place  of  the  injury.  It  is 
unnecessary  to  el^Mcate.  That  a  right  of  recovery  for  such  injurr 
exists  only  by  reason  of  the  law  of  the  place  of  the  injury,  has  been 
held  in  Whitford  v.  Panama  R.  Co.,  23  N.  Y.  465 ;  Stait  v.  PUttt- 
bnrgk  •&  UonnellsvUU  R.  R.  Co.,  45  Md.  41 ;  Hover  v.  Ptnn.  R. 
Co.,  25  Ohio  St.  667.  See  also  Story  on  Con.  of  Uws,  %  307.  And 
even  where  a  right  of  recovery  is  given  by  a  statute  of  the  State 
where  the  injury  occurred,  it  has  been  held  that  no  courts  except 
those  of  such  State  can  enforce  the  law.  Richardson  v.  y.  Ti 
Cent.  R.  Co.,  fiS  Mass.  85 ;  Woodard  v.  M.  8.  £  N.  Ind.  R.  R. 
Co.,  10  Ohio  St.  121. 

The  plaintiff  contends  however  that  if  it  should  be  conceded 
that  the  rules  above  expressed  ore  applicable  to  an  action  baaed 
wholly  upon  tort,  they  are  not  applicable  to  this.  He  contends 
that  his  intestate  had  a  contract  with  the  company  ;  that  the  con- 
tract implied,  from  the  circumstances  under  which  he  took  passage, 
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SuteT.  Walla. 

was  to  cany  him  safely,  and  that  aach  contract  not  having  been 
performed,  a  right  of  action  accrued  to  hia  intestate  at  common 
law,  which  can  be  enforced  anywhere. 

It  ie  not  to  be  denied,  we  think,  that  the  petition  shows  that  the 
intestate  had  at  the  time  he  took  passage  a  contract  with  the  de- 
fendant to  carry  him  safely.  Whether,  if  the  petition  showed  such 
contract  subsisting  at  the  time  of  the  injur)',  it  would  show  aright 
of  recovery,  we  need  not  determine.  It  does  not  show  such  con- 
tract subsisting.  It  is  not  averred  for  what  place  the  intestate 
took  passage,  nor  even  what  the  destination  of  the  stock  was.  It 
is  true  that  the  petition  contains  an  averment  that  the  intestate, 
when  injured,  was  in  a  car  where  he  had  a  right  to  be,  but  this  is 
a  mere  conclusion. 

In  onr  opinion  the  demorrer  was  properiy  sustained. 


StAXM  V.  WSLIS. 


When  MHiTlcts  In  a  8tal«  prtww  administer  cUorofona  to  •  guard,  to  fKiUtaM 
dwlr  eecape.  and  lie  dlea  in  eeoaeqiieiiee,  it  ie  mntder  in  the  fliat  degree  w». 
der  the  statute  as  to  murder  bj  pcdaon. 

pONVIGTION  of  murder.     The  opinion  states  the  point 

Obssy  S  Casey,  tor  appellant 

Smith  MePhwton,  attorney-general,  for  State. 

""Sbstbbs,  J.  [Omitting  another  point]  The  indictment,  in 
substance,  charged  that  the  murder  was  perpetrated  by  the  admin- 
istration of  chloroform,  a  poison.  The  evidence  tended  to  show 
that  the  defendants  were  confined  in  the  penitentiary,  and  that  they 
administered  chloroform  to  the  deceased,  one  of  the  guards,  and  then 
made  their  escape.  They  were  recaptnred  in  a  few  days  thereafter. 
The  court  gave  the  jnry  the  following  instructions  : 

"  10.  In  oases  of  homicide,  malice  may  be  legitimately  inferred 
from  the  means  need  and  the  manner  of  its  use  ;  and  if  the  killing 


is  witli  a  dangerous  and  deadly  poison,  tinlawfuUy  administered, 
and  it  is  not  shown  to  liavp  been  given  with  a  good  intention,  the 
presumption  will  be  thut  tlie  killing  was  intentional  and  volantary, 
and  with  malice  aforethought. 

"  12.  If  the  crime  is  ])erpetrated  by  moans  of  poison,  knowingly 
and  feloniously  administered,  it  will  be  murder  in  the  first  degree, 
and  premeditation  and  deliberation  will  be  presumed,  and  these 
elements  of  the  crime  of  murder  need  not  be  proved ;  and  it  is  the 
established  law  that  to  commit  murder  by  means  of  poison  is  a  de- 
liberate act  necessarily  implying  malice. 

"  15.  If  you  shall  find  that  chloroform  is  a  dangerous  and  deadly 
poison,  mtd  that  the  defendants  were  confined  in  the  State  peni- 
tentiary •  •  •  ;  that  to  effect  an  escape  from  said  ])eniten- 
tiary  they  administered  to  the  said  John  Elder  *  •  *  chloro- 
form in  quantities  sufficient  to  ordinarily  produce  death,  and  from 
the  poisonous  effects  of  which  the  said  John  Elder  died,  and  you 
80  find  beyond  a  reasonable  doubt,  you  should  find  the  defendants 
guilty  of  the  crime  of  murder  in  the  first  degree,  but  if  you  do  not 
BO  find,  acquit  of  this  degree." 

Counsel  for  the  defendants  insist  that  the  foregoing  instmctions 
are  erroneous,  because  as  they  claim,  under  the  statute,  there  may 
he  a  homicide  oaosed  by  the  administration  of  poison,  and  yet  the 
perpetrator  not  necessarily  be  guilty  of  murder.  The  argument  is 
that  "  the  intention  in  giving  the  poison  may  not  have  been  a  good 
f>ne  ;  yet  it  does  not  follow  that  it  was  the  intention  to  kill  Elder ; 
on  the  contrary,  when  we  reach  that  point,  we  will  demonstrate  the 
fact,  gathered  from  the  evidence,  that  no  such  intention  was  con- 
templated." It  is  further  insisted,  that  in  order  to  constitute 
mnrder,  the  poison  must  have  been  administered  with  the  speoiflo 
intention  to  kill,  and  if  administered  merely  with  the  intent  of  es- 
caping  from  the  penitentiary,  then  the  defendants  are  not  guilty  of 
murder.     It  is  provided  by  statute  as  follows  : 

"Whoever  kills  any  human  being  with  malice  aforethought, 
either  express  or  implied,  is  guilty  of  murder. 

"  Ai\  murder  which  is  perpetrated  by  means  of  poison,  or  lying 
in  wait,  or  by  any  other  kind  of  willful,  deliberate  and  premedi- 
tated killing,  or  which  is  committed  in  the  perpetration  or  attempt 
t«  periwtrate  any  arson,  rape,  robbery,  mayhem  or  burglary,  is  mur- 
der in  the  first  degree  and  shall  be  punished  with  donth  or  impris- 
onment for  life     *     •    *    as  determined  by  the  jury. 
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**  Whoever  commits  murder  otherwise  than  is  set  forth  in  the 
preceding  section,  is  guilty  of  murder  in  the  second  degree  *  *  ^  .** 
Code,  §§  3848,  3849,  3850. 

It  has  been  held  under  similar  statutes  that  where  murder  is  c(»n- 
mitted  in  the  perpetration  of  rape  or  robbery,  it  is  not  esBential 
that  there  should  be  established  that  there  was  a  specific  intent  to 
kilL  It  is  sufficient  if  death  ensues  from  violence  inflicted  when 
the  defendant  is  engaged  in  the  commission  of  the  offenses  named. 
Siaie  v.  JMe,  49  N.  H.  399  ;  s.  c,  6  Am.  Bep.  533  ;  Bud  v.  People, 
78  N.  T.  492  ;  s.  c,  34  Am.  Bep.  555 ;  Moynihan  v.  SkUe,  70  Ind. 
126  ;  8.  c,  36  Am.  Bep.  178;  and  this  has  been  substantially  ruled 
in  Stale  v.  Weese^  53  Iowa,  92.  Counsel  for  the  defendants  do  not, 
as  we  understand,  controvert  the  rule  established  in  the  foregoing 
cases.  They  say  it  was  not  the  intent  of  the  statute  to  create  a  new 
offense,  but  merely  to  grade  the  punishment  of  the  crime  of  murder. 
That  is  to  say  —  if  murder  is  committed  in  a  certain  way,  or  rather 
while  the  perpetrator  is  engaged  in  the  commission  of  a  crime 
named  in  the  statute,  then  the  punishment  is  greater  than  if  other- 
wise committed.  Counsel  also  insist  that  the  decisions  above 
quoted  are  based  on  the  thought,  that  a  homicide  committed  while 
the  perpetrator  is  engaged  in  the  commission  of  the  crimes  named 
in  the  statute  was  murder  at  common  law,  and  that  a  homicide 
caused  by  the  administration  of  poison  was  not  murder  at  common 
law,  unless  it  was  administered  with  an  intent  to  kilL  There- 
fore it  is  said,  there  must  be  an  intent  to  kill  before  one  who 
administers  poison  to  another,  which  causes  death,  is  guilty  of 
murder. 

There  is  a  statute  in  Indiana  similar  to  ours,  which  was  con- 
strued in  Bechielheimer  v.  Siaie,  54  Ind.  128.  In  this  case  poison 
was  administered,  which  caused  death,  and  as  we  understand,  the 
court  held,  in  substance,  that  the  defendant  was  not  guilty  of 
murder,  because  there  was  no  intention  to  kill.  This  case  is  re- 
ferred to  in  the  subsequent  case  of  Moynihan  v.  State,  before  cited, 
but  we  cannot  say  that  it  is  overruled  or  shaken  as  an  authority 
thereby.  The  reason  given  for  the  ruling  however  is  not  in  ac- 
cord with  the  line  of  thought  suggested  by  counsel.  The  court 
say:  ^*  This  construction  is  adopted  not  so  much  from  the  language 
employed,  considered  by  itself,  as  from  the  results  that  would  flow 
from  a  different  construction.  If  no  purpose  to  kill  is  necessaiy  to 
constitute  murder  where  the  killing  is  brought  about  by  administer- 
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ing  poison^  then  the  most  innocent  act  of  one's  life  may  turn  out  to 
be  a  murder^  and  that  too  in  the  first  degree^  subjecting  him  to  the 
■gallows  or  imprisonment  for  life.  *  *  "^  By  the  innocent  ad- 
ministration of  poison^  no  penal  law  or  moral  turpitude  is  shown. '^ 
This  reasoning  is  not  entirely  satisfactory^  for  the  reason  that  we 
are  unable  to  see^  if  it  Is  held  that  a  specific  intent  to  kill  is  not 
required,  that  it  necessarily  follows  that  a  person  who  innocently 
administers  the  poison  to  another,  and  death  ensues,  is  guilty  of 
murder.  That  is,  if  an  oyerdose  of  the  poison  is  giyen,  or  it  is  ad- 
ministered by  mistake  and  causes  death,  the  person  making  the 
mistake  is  guilty  of  murder.  We  are  not  prepared  to  say  that  such 
a  construction  of  tho  statute  should  be  adopted,  and  no  such  ques- 
tion is  before  us.  The  court  instructed  the  jury  that  the  poison 
must  have  been.'^  unlawfully  administered  "  and  not  '^  given  with 
a  good  intention.":  If  the  jury  so  found,  then  the  presumption 
was  that  the  ^^  killing  was  intentional  and  voluntary,  and  with 
malice  aforethought.'*  That  is  to  say,  under  the  circumstances 
stated,,  an  intent  to  kill  should  be  presumed,  and  we  think  this  is 
the  correct'  construction  of  the  statute.  Under  this  instruction,  a 
person  could  not  be.  convicted  of  murder  who  innocently,  or  with  a 
good  motive,  lawfully  administered  poison  to  another,  which 
caused  death.  We  have  no  occasion  now  to  determine  what  the 
rule  would  be  where  poison  is  carelessly  and  negligently  adminis- 
tered. We  however  desire  to  call  attention  to  the  fact  that  our 
statute  and  that  of  Connecticut  are  substantially  alike,  and  it  was 
held  in  Stale  v.  Dowd,  19  Conn.  388,  that  a  person  could  be  law- 
fully  convicted  of  murder  in  the  second  degree  who  had  adminis- 
tered poison  to  another  which  caused  death. 

The  statute  provides,  '*  Whoever  kills  any  human  being  with 
malice  aforethought,  either  express  or  implied,  is  guilty  of  murder. 
If  the  killing  "  is  perpetrated  by  means  of  poison,  or  any  other 
willful,  deliberate,  and  premeditated  killing,"  then  it  is  murder  in 
the  first  degree.  It  seems  to  us  that  the  meaning  of  the  statute  is 
that  the  administration  of  the  poison  constitutes  the  required  de- 
liberation and  premeditation,  and  evinces  an  intent  to  kill,  pro- 
vided it  is  '^  unlawfully "  administered,  and  ^'without  a  good  in- 
tention." That  is  to  say,  that  the  administration  of  the  poison  un- 
lawfully, with  a  bad  motive  or  intent,  under  the  statute  constitutes 
murder,  if  death  ensues,  and  that  it  is  immaterial  whether  or  not 
there  is  a  specific  intent  to  kill.  It  is  fundamental  that  every  one 
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.18  presumed  to  intend  the  necessary  consequences  of  an  act  de- 
>  liberately  done  by  him. 

We  are  unable  to  draw  a  distinction  between,  a  homicide  which 
occurs  during  the  perpetration  of  a  robbery^  and  when  the  homi- 
cide is  caused  by  the  administration  of  poison*  Both  under  the 
statute  must  be  deemed  murder.  If  it  is  unnecessary  to  proTe 
Nmalice,  or  an  intent  to  kill,  in  one  case,  why  not  in  the  other?  A 
^person  engaged  in  robbery^  when  he  strikes  the  fatal  blow,  may 
not  intend  to  kill,  but  may,  and  probably  does,  strike  the  blow  the 
more  readily  to  effect  his  escape.  StiU  he  is  guilty  of  murder. 
So  in  the  case  before  us,  it  may  be  conceded  that  the  object  in 
the  administration  of  the  poison  was  to  enable  the  defendants  to 
escape  from  the  penitentiary,  still  they  are  guilty  of  murder,  be- 
cause the  poison  was  unlawfully  administered,  and  thereby  deliber- 
ation and  premeditation  sufficiently  appear,  and  an  intent  to  kill 
is  presumed.  If  they  had  beaten  the  deceased  and  effected  their 
escape,  they  might  not  have  been  guilty  of  murder,  because  no 
such  consequence  is  by  the  statute  attached  to  the  beating  as  there 
is  to  the  administration  of  poison.  The  instructions  of  the  court 
under  consideration,  we  think,,  are  correct.  As  to  whether  chloro- 
form is  poisonous  or  not  was  left  to.  the  jury.  The  evidence  sup- 
ports the  verdict.  We  discover  no' error.  The  judgment  is  there- 
fore affirmed. 

Judgmmd  qfimud. 
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Municipai  earporatian^HabiUtif  for  dtfseti  in  ttretU, 

A  miiiiiclpaL  eoiporation,  cluurged  by  its  charter  with  the  duty  of  keeping  its 
gtreets  in  repair,  is  not  liable  in  a  dyil  action  for  an  injnry  produced  by  a 
neglect  to  repair,  in  the  absence  of  a  statute  imposing  such  liability.* 

ACTION  for  injuiy  to  horse  and  driver  by  a  defect  in  a  oity  Btreei. 
The  plaintiff  had  judgment  below. 

H.  A.  M.  Smith  and  B.  B.  RufUdge,  for  appellant 

O.  D.  Bryan,  contra. 

McIybr,  J.  This  action  was  brought  to  recoyer  damages  for  in- 
juries sustained  by  the  plaintiff,  occasioned,  as  was  alleged,  by  a 
defect  in  one  of  the  streets  of  the  city  of  Charleston.  The  defense 
was — First,  That  in  the  absence  of  a  statute  making  the  municipal 
corporation  liable  to  an  action  for  damages  so  occasioned,  such  an 
action  could  not  be  maintained.     Second.  That  the  place  where  the 

•  See  SanMbunf  ▼•  ^Wage  of  Ithaea  (M  N.  Y.  27),  46  Am.  Rep.  IttL  ~~ 
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4amageB  were  euntiuiied  was  not  one  of  the  streets  of  the  citj  wliich 
it  was  reqnired  to  keep  in  r^ur.  Third.  That  the  plainti^  being 
engaged  at  the  time  the  injury  was  snstamed  in  a  violation  of  law, 
b;  taking  a  pleasure  ride  on  Sunday,  could  not  maintain  the  action. 

The  issaes  of  law  and  fact  were  referred  to  a  referee,  who  found 
all  the  issues  in  favor  of  tho  plaintiff,  and  fixed  the  damages  iit 
9990.  To  this  report  exceptions  were  filed,  which  need  not  be 
specifioallv  stated!  her^  ;  and  the  Circuit  judge,  who  beard  the  casn 
upon  the  report  and  exceptions,  not  being  satisfied  with  the  suffi- 
ciency of  the  evidence  as  to  the  qaestion  whether  the  place  where 
the  injury  was  sustained  was  anfeh  a  public  street  as  the  defendant 
was  bound  to  keep  in  repair,  recommitted  the  report  to  the  referee 
"  for  such  further  testimony  as  plaintiff  may  offer  on  said  question." 

Prom  this  order  both  parties  have  appealed  ;  but  as  we  think  the 
whole  will  be  concluded  by  the  proper  solution  of  the  qnestioD 
raised  by  the  defendants'  first  ground  of  defense,  it  is  nnnecessary 
to  state  the  various  exceptions  of  the  parties.  That  question  is, 
whether  a  municipal  corporation,  charged  by  its  charter  with  the 
duty  of  kea^ng  in  proper  repair  the  streets  or  pnblio  highways 
within  the  corpomte  li^nits,  is  liable  to  a  civil  action  for  damages 
at  the  suit  of  an  individual  Who  has  sustained  an  injury,  either  in 
person  or  itroperty,  by  reason  of  a  failure  on  the  part  of  the  cor- 
poration to  perform  such  duty  in  the  absence  of  a  statute  impceing 
mch  liability.  This  question  has  been  the  snbject  of  no  little  oon- 
flict  of  discussion  in  the  courts  of  this  country  ;  bat  we  think  it 
has  been  settled  in  this  State  adversely  to  the  claim  of  the  plaintiff. 
4s  far  back  as  1820,  it  was  decided  in  the  case  of  Young  v.  Oom~ 
miiswnerB,  %  Nott  &  McC.  5)7,  that  the  board  of  commissioners  of 
roads  was  not  liable  to  siicli  an  action  ;  and  the  authority  of  that 
case  was  subsequently  recognized  in  White  v.  Cifif  Counntl,  %  Hill, 
575,  decided  in  1835,  and  again  in  McKeazie  v.  Chavin,  1  McUall. 
222,  decided  in  1841.  The  same  principle  was  recognised  sod  re- 
affirmed in  Coleman  v.  Chester,  14  S.  C.  291,  and  in  Black  v.  Cify 
of  Columbia,  \9  id.  412;  a.  c,  45  Am.  Rep.  785. 

The  true  theory  upon  which  these  caaes  rest  is  that  a  municipal 
corporation  ia  a  mere  governmental  agency  established  for  public 
purposes,  and  stands  upon  a  very  different  footing  from  that  of 
private  corporations  organized  for  private  gain,  or  for  the  special 
benefit  of  the  corporators.  As  characterized  by  Marshall,  C.  J.,  in 
Fbmloy.  Alexandria,^  Pet.   398,  it  is  "a  legislative  corporation. 
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eetablished  as  part  of  the  goYcrnment  of  the  country ; "  and  by 
Ohancellor  Harpbr,  in  YThiie  v.  City  Oouneil^  supra,  as  "  the  agent 
of  the  legislature  for  the  purposes  of  goyemment/'  This  distinc- 
tion is  fully  recognized  in  Main  y.  Railroad  Co.,  i'Z  Rich.  82.  A 
municipal  corporation,  thus  being  a  part  of  the  goyemment  of  the 
State,  is  not  liable  to  a  civil  action  by  an  individual  for  any  dam- 
ages which  he  may  sustain  by  reason  of  its  failure  to  perform  any 
of  the  public  duties  imposed  upon  it,  unless  the  legislature  sees  fit 
to  provide  by  statute  for  such  right  of  action ;  and  as  it  is  con- 
ceded that  there  is  no  statute  giving  any  such  right  of  action  in  this 
case,  we  do  not  think  that  the  action  can  be  maintained.  Although 
we  are  satisfied  that  the  law  is  thus  firmly  settled  by  the  authorities 
in  this  State,  yet  in  deference  to  the  earnest  and  able  argument  sub- 
mitted in  behalf  of  the  plaintiff,  we  have  been  induced  to  ezamiae 
the  question  in  the  light  of  the  authorities  elsewhere. 

First,  it  is  contended  tlmt  the  rule  in  this  State  rests  ultimately 
upon  the  case  of  Tout$g  v.  Commissioners^  supra,  in  which  the 
question  was  as  to  the  liability  of  a  board  of  commissioners  of  roads, 
which  was  at  most  only  a  quasi  corporation,  and  that  the  rule  is 
different  as  to  a  municipal  corporation  proper.  It  is  not  to  be 
denied  that  such  a  distinction  has  been  recognized  and  established 
by  many  cases  in  other  States.  See  2  DiU.  Mun.  Corp.,  ch.  XXIII, 
where  the  authorities  are  fully  stated ;  but  as  is  said  in  section  785 
of  that  valuable  work,  it  is  difficult  to  see  the  ground  for  such  dis- 
tinction ;  and  we  find  it  not  only  difficult,  but  absolutely  impossible 
to  perceive  any  good  reason  why  a  person  who  sustains  an  injury  by 
reason  of  a  defect  in  a  highway  just  beyond  the  corporate  limits  of 
u  city  or  town  has  no  right  of  action  against  the  public  authorities 
charged  with  the  duty  of  keeping  such  highway  in  repair,  while 
such  person  would  have  a  right  of  action  if  the  injury  he  sustained 
had  been  received  within  the  corporate  limits  of  such  city  or  town. 

The  duty  of  establishing  and  keeping  in  repair  the  public  high- 
ways, whether  within  or  without  the  corporate  limits  of  a  city  or 
town,  IS  a  public  duty,  and  whether  such  duty  is  imposed  upon  one 
set  of  public  officers  or  another  cannot  make  any  difference  in  this 
respect  The  character  of  the  duty  imposed  in  both  cases  is  the 
same,  the  result  to  the  injured  party,  of  a  failure  to  p^orm  such- 
duty,  is  the  same,  and  we  are  unable  to  see  why  the  liability  should 
not  be  the  same.  The  public,  generally,  as  well  as  the  individuals 
composing  the  public,  have  the  same,  and  perhaps  a  greater  inter- 
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est  in  having  the  public  highways  outside  as  well  as  those  within 
the  limits  of  incorporated  cities  or  towns  kept  in  good  repair ;  for 
if  an  injury  should  be  sustained  in  a  remote  or  unfrequented  part 
of  the  public  highway,  the  consequence  might  be  much  more 
serious  than  if  the  same  injury  were  sustained  within  the  corporate 
limits  of  a  city  or  town  where  relief  could  readily  be  obtained.  It 
will  not  do  to  say,  as  was  intimated  by  Earle,  J.,  in  McKenzie  t. 
Chovin^  supra^  that  this  distinction  rests  upon  the  fact  that  a  mu- 
nicipal corporation  has  a  corporate  fund  while  these  quasi  corpora- 
tionsy  like  boards  of  commissioners  of  roads,  had  no  such  fund ; 
for  such  was  not  the  fact.  These  boards  had  the  same  if  not 
greater  powers  of  taxation  that  municipal  corporations  usually 
have,  besides  other  sources  of  revenue  arising  from  licenses  and 
fines  for  the  violations  of  the  law  in  reference  to  retailing  spirituous 
liquors.  And  as  Judge  Dillon  says  in  sections  761,  762  and  785, 
t]io  distinction  is  recognized  even  where  these  quasi  corporations 
are  invested  with  the  taxing  power. 

Inasmuch  therefore  as  we  are  unable  to  discover  any  good  reason 
for  this  distinction  between  the  liability  of  these  quasi  corporsktiona 
and  that  of  municipal  corporations  proper,  and  as  no  such  dis- 
tinction has  ever  been  recognized  in  this  St^te,  we  arc  unwilling 
now  to  recognize  it,  notwithstanding  the  fact  that  it  is  well  estab- 
lished in  many  of  the  States,  though  in  at  least  two  the  doctrine 
has  been  pushed  to  its  logical  conclusion,  and  quasi  corporations, 
as  well  as  municipal  corporations  proper,  have  been  held  liable  to 
such  an  action. 

The  cases  principally  relied  upon  by  the  counsel  for  the  plaintiff 
are  Barnes  v.  District  of  Columbia^  91  IT.  S.  540,  and  Bathursi  t. 
McPherson,  L.  R.,  4  App.  Gas.  256  (33  Moak  Eng.  Rep.  173),  de- 
cided by  the  judicial  committee  of  the  privy  council.  In  the 
former  the  decision  was  by  a  divided  court — a  bare  majority ;  and 
it  is  quite  manifest,  from  an  examination  of  the  case,  that  the 
question  now  under  consideration  was  not  so  fully  considered  as  its 
importance  demands.  The  question  which  seems  to  have  en- 
grossed the  minds  of  the  court  was  whether  the  municipal  corpo- 
ration could  be  mivdc  liable  for  the  negligence  of  the  board  of 
public  works,  inasmuch  as  the  members  of  that  board  were  ap- 
pointed by  the  president  of  the  United  States  and  not  by  the 
municipal  corporation ;  and  the  opinion  is  mainly  devoted  to  the 
discussion  of  the  question,  whether  the  fact  that  these  offloers  re- 
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cetved  their  »|^intmeiit  from  the  preaident,  and  not  from  the 
iHHiiioipal  (KHporatioa,  would  rd,ieve  th«  corporation  from  liability;' 
und  from  the  conclusioD  reached  upon  this  question,  tvo  of  the 
justices  dissented,  while  two  others  dissented  generally.  The  point 
which  we  now  hare  under  oonsideration  was  dismissed  with  the 
single  remark  that  the  authorities  establishing  the  doctrine,  that  a> 
mauicipal  corporatioa  is  liable  to  civil  action  for  its  mere  negh' 
gence,  "  are  so  numerous  and  so  well  considered  that  the  law  must 
be  deemed  to  be  settled  in  accordance  with  them,"  followed  by  ai 
long  list  of  cases,  many  of  which  do  not  at  all  sustain  the  doctrine, 
for  which  they  are  cited,  as  is  moat  fully  and  clearly  shown  in  the: 
elaborate  opinion  of  Okay,  C.  J,,  in  the  case  of  Sill  v.  City  of. 
Boston,  12^  Mass.  344 ;  s.  a,  23  Am.  Rep.  333,  where  he  comments 
at  length  upon  the  case  of  Barnes  v.  District  of  Columbia,  and  the. 
oases  cited  to  sustain  it. 

But  more  than  this,  although  the  teanied  jtutice,  vho  deliveredi 
the  opinion  in  Barnm  v.  District  of  Columbia,  expressly  recognises 
the  distinction  hereinbefore  mentioned  between  the  liability  of 
quasi  corporations  and  municipal  corporations  proper,  as  so  well 
established  that  it  cannot  be  disturbed,  which  distinction  howevet! 
he  seems  to  think  is  not  founded  upon  an;  sound  principle,  yeb 
amoug  the  coses  cited  by  him  to  establish  the  liability  of  a  muni-' 
cipal  corporation,  are  several  from  those  States  where  the  doctrine' 
has  been  carried  to  its  logical  conclusion,  and  no  distinction  be- 
tween the  liability  of  municipal  corporations  proper  and  qvasi 
corporations  recognized.  *  '< 

In  Bathttrtt  T.  McPheraon,  the  court  seems  to  rest  its  decision 
mainly  upon  the  ground  that  the  defect  in  the  highway,  which 
caused  the  injury  complained  of  in  that  case,  was  the  result  of  an 
act  of  the  corporation,  and  dechned  to  decide  the  general  question 
whether  the  corporatioa  was  bound  to  keep  all  the  roads  in  the' 
municipality  in  good  rep^r,  and  therefore  liable  for  an  injury 
sustained  by  reason  of  any  defect  In  such  roods.  It  is  true,  that 
in  this  respect  the  case  we  are  considering  is  like  the  case  of 
Bathurst  v.  McPherton,  for  here  as  well  as  there  the  corporation 
had  originally  constructed  the  drain  which  caused  the  injury  com- 
plained of,  by  being  allowed  to  get  ont  of  repair.  But  we  hare 
not  been  able  to  find  anyother  case  in  which  such  a  distinction  has 
been  adverted  to,  and  we  see  no  reason  why  a  corporation  should 
be  any  more  liable  for  an  injury  caused  by  a  defect  in  a  street  at  a 
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point  where  the  corporation  had  previously  ooostmcted  a  drain, 
than  it  would  be  for  an  injury  eostained  by  a  defect  at  any  other 
point  on  each  street. 

It  18  trae  that  there  are  oases  in  which  a  diKinotion  ia  drawn  be- 
tween  cases  of  misfeasance  and  Don-fMsanoe,  a  distinction  how- 
ever which  ia  repudiated  in  BathurH  v.  McPhtraon,  in  which  it 
lias  been  held  that  while  a  corporation  might  not  be  liable  for  mere 
non-feasance,  in  neglecting  to  perform  its  duty  in  keeping  streets 
in  repair,  yet  it  would  be  liable  for  positive  misfeasance,  as  for 
placing  an  obstruction  in  the  street  or  cutting  a  ditch  across  it  and 
leaving  it  open,  by  reason  of  which  an  individual  sustains  an 
injury.  But  the  same  obligation  rests  upon  the  corporation  t4> 
keep  every  part  of  its  streets  in  repair,  as  to  keep  a  drain  or  bridge 
IRwioualy  coustrueted  by  it  in  proper  repair ;  and  whether  an  in- 
jury ia  sustained  at  one  point  or  the  other  cannot  possibly,  upon 
any  sound  principle,  make  any  difference  as  to  the  rule  of  IJabili^. 

But  again,  this  case  of  Baihurat  v.  McPhtrum  seems  alao  to  be 
based  upon  this  idea,  tbat  because  a  corporation  is  liable  to  an 
indictment  for  not  keeping  its  streets  or  highways  in  repair,  it  is 
therefore  liable  to  a  civil  actioo  for  damages  at  the  suit  of  an 
individual  who  haa  sustuned  an  injury  by  reason  of  a  defect  in  one 
of  its  streets.  This  doctrine  certainly  cannot  be  sustained  in  this 
country,  as  it  would  entirely  overthrow  what  is  conceded  to  be  the 
well-settled  rule  here  as  to  the  distinction  between  the  liability  of 
a  quati  corporation  and  that  of  a  municipal  corporation  proper  ; 
and  we  know  of  no  case  in  this  country  where  it  has  been  recog- 
nized. But  even  granting  to  the  case  of  Baihurst  v.  iicpherton 
all  that  has  been  claimed  for  it,  as  establishing  a  doctrine  contrary 
to  that  which  we  have  adopted,  we  cannot  regard  it  as  sufficient  to 
warrant  us  in  overthrowing  the  well-settled  rule  in  this  State,  sus- 
tained, as  we  believe  it  to  be,  by  reason  as  well  as  by  high 
authority. 

Our  view  is  fully  sustained  by  decisions  in  Massachusetts  and 
Michigan,  two  amonpt  the  ablest  courts  in  the  Union.  Ifill  \. 
Oily  of  Bonton,  133  Mass.  344  ;  s.  c,  S3  Am.  Bep.  332,  recogniied 
and  affirmed  in  French  v.  City  of  Boston,  139  Mass.  692  ;  8.  c,  37 
Am.  B«p.  393  ;  JMnit  v.  Blacktby,  21  Mich.  84 ;  s.  c.,*  Am.  Bep. 
460,  recognized  and  affirmed  m  MoOutch«on  v.  Bonur,  43  Mich. 
483 ;  8.  c,  38  Am.  Rep.  212.  In  these  two  cases  of  Detroit  t. 
Blackeby  and  Hill  v.  City  of  Boston,  the  question  ts  so  fully  aa^ 
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^bly  dJBCUBsed,  and  the  autiioritiee,  both  English  and  AmericoD, 
are  so  full;  and  satiafactorily  reviewed  that  it  wonld  be  a  work  of 
BUpererogstioii  to  attempt  to  add  any  thing  to  what  is  there  bo  well 
said. 

[Omitting  minor  coosiderations. ] 

The  judgment  of  this  coort  is  that  the  order  appealed  from  be 
reTNwd  and  that  the  complunt  be  dismissed. 

Judgment  nvertsd. 


HiLLEK  V.  NbWSLL. 

<»  8.  c.  la.) 

Attomtif  and  elieul  —  li*n — btfore  jvdgmtnt. 

An  Mamej  agrMd  to  pTosecate  a  slaader  salt  tor  one-half  th«  raoorsty.  Ths 
phuDtiS  got  a  Tordlet  uid  secretlj  settled  with  the  defenduit.  disTegarding 
IiIh  attnrnef .    Bdd,  that  the  aatlsfactioo  ot  the  verdict  ahoald  not  be  vacated.' 

PROCEEDING  to  set  aside  satisfaction  of  verdict.     The  opinion 
states  the  facts.     The  application  was  granted  below. 

Mitrrag  i£  Murray,  for  appellant. 

J,  L.  Tribk  and  Joseph  N.  Brown,  contra. 

SiuPSON,  G.  J.  The  plaintiff,  Miller,  brought  action  against 
the  defendant,  Newell,  for  slander,  and  recovered  a  verdict  for 
tS.OOO.  The  defendant  moved,  upon  the  minutes  of  the  court,  for. 
u  new  trial,  which  being  refused,  defendant  excepted,  and  within 
ten  days  after  the  rising  of  the  court,  served  upon  plaintiff's  conn- 
sel  notice  of  his  intention  to  appeal,  also  his  grounds  of  appeal. 
No  copy  of  this  notice  and  grounds  of  appeal  was  served  on  the 
presiding  judge. 

The  verdict  was  obtained  at  the  October  term  of  the  coart  at 
Anderson  in  1881.  A  short  time  after  the  notice  of  appeal  had 
been  served,  to-wit,  on  November  32,  1881,  the  parties,  pUintiff 
and  defendant,  at  the  instance  of  and  through  mutual  friends,  as 
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it  is  saidy  effected  a  settlement  of  the  oontrorersy  between  them  bj 
the  defendant  paying  to  plaintiff  $1,000  in  full  discharge  and  aatts- 
faction  of  the  yerdict,  which  sum  being  paid,  a  receipt  and  dis- 
charge  under  seal  was  executed  by  the  plaintiff,  in  which  it  was 
stated  to  be  in  full  of  all  claims  against  the  defendant,  except  de- 
fendant's costs  ;  and  further,  that  no  judgment  or  execution  upon 
the  verdict  for  $2,000,  or  any  part  thereof,  should  be  entered. 

On  NoTember  26,  notice  of  this  settlement  was  served  by  de- 
fendant's counsel  upon  the  plaintiff's  counsel.  On  November  30, 
which  was  after  the  settlement,  plaintiff's  counsel  procured  an 
order  from  the  clerk  of  the  Supreme  Court  dismissing  the  appeal 
for  failure  on  the  part  of  the  appellant  to  serve  the  judge  with  the 
notice  and  grounds  of  appeal  within  the  required  time.  On  De- 
cember  2,  1881,  plaintiffs  counsel  entered  judgment  upon  the  ver- 
dict and  lodged  execution  with  the  sheriff.  Within  a  few  days  there- 
after the  defendant  paid  the  taxed  costs  of  the  case  and  produced 
plaintiff's  receipt  in  full  of  the  verdict,  which  receipt  was  duly 
entered  on  the  execution.  In  the  meantime  the  plaintiff  had  fled 
the  State,  as  is  stated,  and  has  not  since  returned. 

At  the  next  term  of  the  court  the  plaintiff's  attorneys  upon 
affidavits  applied  for  a  rule  against  the  defendant  to  show  cause 
why  the  entry  of  satisfaction,  which  had  been  made  on  the  execu- 
tion, by  virtue  of  plaintiff's  receipt  and  discharge,  should  not  be 
held  as  satisfaction  only  to  the  extent  of  the  amount  paid,  to- wit, 
$1,000  and  the  costs,  and  the  sheriff  be  required  to  enforce  the 
execution  for  the  balance  thereof.  This  rule  was  applied  for  on  the 
ground,  as  appeared  in  the  affidavit  of  one  of  plaintiff's  counsel, 
that  said  plaintiff  when  he  employed  his  counsel,  in  addition  to  a 
retaining  fee,  promised,  as  further  compensation,  to  assign  one- 
half  of  the  recovery  in  the  case  to  them,  and  that  after  the  verdict 
and  notice  of  appeal  the  plaintiff  had,  by  parol,  assigned  one-half 
of  said  verdict  to  said  attorneys  for  past  services  in  said  case,  and 
also  for  additional  services  to  be  rendered  in  the  appeal ;  that  these 
facts  were  knowrn  to  the  defendant,  or  at  least  that  he  had  sufficient 
information  to  put  him  on  the  inquiry,  yet  notwithstanding  this, 
that  he  procured  his  attorney,  J.  S,  Murray,  Esq. ,  to  draw  up  the 
agreement  and  discharge,  and  had  it  consummated  in  fraud  of  the 
rights  of  said  attorneys. 

In  answer  to  the  rule,  the  defendant,  Newell,  denied  unquali- 
fiedly the  charges  upon  which  the  rule  had  been  issued  —  denied 
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all  knowledge  of  the  alleged  agreement  as  to  the  fees  of  plaintiff's 
counsel  or  the  aasignment  of  the  verdict,  and  repudiated  the  charge 
that  it  was  his  pnipoee  in  making  the  settlement  to  defraud  said 
counsel.  On  the  contrary,  that  knowing  no  one  in  the  transaction 
but  the  plaintiff,  he  made  the  settlement  because  he  had  the  right 
to  do  BO,  as  he  thought,  and  because  be  believed  it  was  the  best 
thing  for  him  under  the  circnmstonGes. 

The  mlo  and  answer  with  the  afiidavita  for  und  oguinst  were 
heard  by  Judge  Cothrak,  at  the  October  Term,  1883,  who,  regard- 
ing the  following  to  be  the  issues  involved,  discussed  and  passed 
judgment  thereon :  "  1.  Was  there  any  appeal  pending  in  the 
cause  on  November,  22, 1881  ?  3.  Was  there  such  au  assignment  by 
the  plaintiff  to  Orr,  Wells  St  Alien  of  one-half  of  the  recovery  of 
(0,000  ;  or  such  an  agreement  to  pay  that  sum  out  of  the  recovery 
Its  to  give  them  an  enforceable  lien  tor  the  same  ?  3.  Was  there  such 
actual  notice  given  to  the  defendant  of  this  assignment  or  agree- 
ment ;  or  did  he  have  such  knowledge  of  facts  concerning  it  as 
should  have  put  a  reasonable  man  upon  inquiry,  whereby,  in  dis- 
regarding the  one  or  failing  to  follow  the  other,  he  has  become 
legally  liable  for  actively  or  negligently  causing  the  actors  to  lose 
their  debt  ?  " 

As  to  the  first  question,  to-wit,  the  pendency  of  the  appeal  at 
the  time  the  settlement  was  mode  of  the  verdict,  his  honor  reached 
the  conclusion  that  both  counsel  and  client  believed  that  the  ap- 
peal was  pending,  and  whether  it  was  technically  so,  in  fact,  was 
not  material.  This  appeal  does  not  involve  the  correctness  of  this 
conclusion,  so  that  this  question  may  be  dismissed  from  our  con- 
sideration. As  to  the  other  two  questions,  his  honor  found  that 
an  assignment  of  the  verdict  had  been  made  by  plaintiff  to  his 
attorney's  before  the  settlement ;  that  the  defendant  had  knowledge 
thereof  and  that  the  transaction  was  fraudulent.  He  therefore 
made  the  rule  absolute. 

The  defendant  has  appealed  upon  the  following  grounds  : 

[Omitted.] 

The  Circuit  judge  bases  his  judgment  upon  two  legal  proposi- 
tions, uudei-  one  or  both  of  which  he  thouglit  the  facts  brought  the 
case.  These  propositions  are :  1st.  If  there  was  an  assignment 
by  the  plaintiff  without  the  knowledge  of  the  defendant,  or  of  such 
facts  in  relation  to  it  as  should  have  put  him  upon  inquii7,  and  he, 
in  good   faith,  sntisfled  the  riaJntilT's  demand,  thiit  ho  shouki  be 
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protected  by  the  court,  except  as  to  the  matter  of  oost«.  2d.  If 
there  was  an  agreement  by  which  the  plaintiff  waa  to  pay  his  attor- 
neys one-half  of  the  Terdict,  and  the  defendant  had  no  knowledge 
of  such  o^ement,  or  of  such  facts  in  relation  to  it  as  should  have 
pnt  him  iii>on  inquiry,  and  he,  in  good  faith,  satisSed  the  plaint- 
iS's  demand,  he  would  in  like  manner  be  entitled  to  the  protection 
of  the  court,  except  as  to  the  matter  or  costs  and  disbursements. 
The  converse  of  both  propositions  being  that  if  the  defendant  had 
the  knowledge,  etc.,  he  should  not  be  protected. 

No  doubt  both  of  these  propoeitioos  are  soand.  They  are  not 
only  founded  in  natural  justice,  but  they  are  fully  sustained  by 
authority.  The  question  is,  do  the  facte  of  this  case  bring  it  under 
either  one  of  them  ;  and  if  bo,  can  the  actors  invoke  their  applica- 
tion in  this  proceeding  of  a  rule  to  show  cause  F 

On  this  point  we  will  take  up  the  second  proposition  first.  Sup- 
pose that  there  was  an  agreement,  and  nothing  more  than  an  agree- 
ment between  Miller  and  his  attorneys  that  they  should  be  pud 
one-half  of  the  recovery  in  the  slander  case,  either  oat  of  the  vn- 
dict  when  collected,  or  that  the  verdict  should  be  assigned  to  them 
to  that  extent,  and  Miller  at  the  close  of  the  case  had  refused  to 
comply,  what  would  have  been  the  remedy  for  the  counsel  ?  Could 
they  have  gone  into  the  court  of  equity  for  a  specific  enforcement? 
We  think  not,  as  this  agreement  was  not  one  of  a  character  which 
entitles  parties  to  a  specific  performance.  It  was  not  an  agree- 
ment in  reference  to  land,  nor  in  reference  to  a  jewel,  an  heir-loom 
or  family  relic,  or  any  thing  else  having  an  artificial  value,  on  ac- 
count of  which  the  old  court  of  equity  would  decree  specific  per> 
tormance.  Nor  waa  it  an  agreement  the  breach  of  which  could 
not  be  compensated  in  damages.  The  only  remedy  in  reach  of  the 
counsel  would  have  been  an  action  for  breach  of  contract. 

Now  admit  that  there  was  collusion  between  Miller  and  Newdl  to 
break  this  contract  to  the  injury  of  the  attorneys  by  marking  the 
verdict  satisfied  on  the  payment  of  the  tl,000,  which  was  paid.  This 
would  be  a  fraud,  and  a  gross  one  ;  but  would  this  fraud  give  the 
attorneys  the  right  to  go  into  equity  to  have  the  entry  of  satisfac- 
tion vacated  so  tliat  they  might  ask  a  specific  performance  of  the 
agreement?  Certainly  not,  if  after  having  vacated  the  entry,  the 
case  was  found  to  be  one  in  which  the  court  could  not  decree  a 
specific  performance.  It  would  be  idle  to  declare  the  entry  of  sat- 
isfaction H  nullity  when  the  court  could  proceed  no  further.     The 
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yerdict  would  still  be  Miller's  and  the  court  would  have  no  power 
to  decree  that  the  attorneys  should  be  paid  out  of  it,  or  that  one-half 
thereof  should  be  assigned  to  them,  because  attorneys  in  this  State 
have  no  enforceable  lien  for  their  fees  resting  alone  in  contract. 
Scharhch  t.  Olafidy  1  Bich.  207.  Courts  do  not  sit  simply  to  ad- 
judge acts  fraudulent.  They  are  not  public  censors  organized  simply 
to  censure  rice  and  to  mark  immorality,  but  it  is  their  end  in  part 
to  afford  relief  and  redress  to  the  consequences  of  such  acts.  Where 
then  such  relief  is  sought  as  the  court  can  give  for  a  fraudulent 
act,  then  the  court  can  take  cognizance.  But  where  the  court  can: 
giye  no  relief,  however  fraudulent  the  act  may  be,  the  court  is 
without  jurisdiction. 

Now  this  rule,  so  far  as  it  proceeds  upon  the  alleged  agreement 
of  Miller  that  his  counsel  should  be  paid  out  of  the  verdict,  or  that 
one-half  of  it  should  be  assigned  to  them,  is  in  the  nature  of  a  bill 
for  specific  performance  against  Miller  by  his  attorneys,  and  yet 
Miller  is  no  party.  Such  a  proceeding,  as  we  have  seen,  could  not 
have  been  entertained  in  equity  by  bill  against  Miller  himself,  and 
consequently,  we  think  could  not  be  entertained  here  by  rule.  . 

It  may  be  contended  however  that  while  this  is  true,  yet  that 
the  attorneys  were  Qreditors  of  Miller,  and  this  collusion  between, 
him  and  Newell  was  a  fraud,  intended  to  delay  and  hinder  them 
in  the  collection  of  their  debt,  and  under  the  rule  of  Lowry  v.  Pin- 
swiy  2  Bail.  324,  and  numerous  other  cases  to  the  same  point,  that 
the  settlement  of  this  verdict  should  be  set  aside.  The  principle  is 
well  established,  that  where  a  debtor  disposes  of  his  property,  even, 
for  a  valuable  and  full  consideration,  yet  for  the  purpose  of  defeat-, 
ing,  delaying  or  hindering  one  or  more  of  his  creditors,  the  act  of 
disposition  is  fraudulent,  because  not  bonafide^  and  may  be  vacated 
in  behalf  of  the  creditor ;  but  before  this  can  be  done  there  are  cer- 
tain steps  for  the  creditor  to  take.  He  must  have  his  claim  against: 
the  debtor  adjudicated  and  established,  and  he  must  then  exhaust 
the  other  property  of  the  debtor.  A  debtor  has  a  right  to  dispose 
of  a  portion  of  his  property  so  that  he  leaves  enough  for  his  cred-, 
itors.  The  act  is  not  fraudulent  unless  it  results  in  injury  to  some 
one.  Where  a  debtor  disposes  of  his  property,  a  creditor,  who  feels 
that  he  has  been  injured,  after  establishing  his  demand  to  judg- 
ment and  failing  to  find  other  property  of  the  debtor  snflBoient  to 
satisfy  his  debt,  may  then  move  to  set  aside  the  conveyance 
in  his  judgement  is  fraudulent,  but  not  before. 
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Millar  T.  Newell. 

Now  here  Miller,  in  effect,  transferred  to  Newell  a  portion  of 
his  claim  of  $2,000,  supposing  it  to  be  a  Talid  claim,  which  he  had 
a  right  to  do,  bat  not  to  the  prejudice  of  his  creditors.  The  court 
will  not  howcTer  assume  that  one  man  is  the  creditor  of  another, 
or  that  he  has  been  prejudiced  by  the  transfer  of  property  by  the 
alleged  debtor.  These  facts  must  be  proyed.  In  other  words,  the 
creditor  must  obtain  judgment  on  his  claim,  and  show  in  some 
way  that  all  of  the  other  property  of  the  debtor  has  been  exhausted, 
and  that  it  is  necessary  for  him  to  resort  to  the  property  thus  dis- 
posed of,  so  that  his  claim  may  be  paid.  These  facts  did  not  ap- 
pear in  this  case,  and  we  are  of  opinion  therefore  that  the  second 
proposition  of  law  mentioned  aboTe  could  not  be  inyoked  for  the 
actors  in  the  rule. 

Next,  there  is  no  doubt,  as  we  hare  already  said,  of  the  correct- 
ness of  the  first  proposition.  But  did  the  facts  of  the  case  make  it 
applicable?  Was  there  a  valid  assignment,  and  did  the  defendant 
have  knowledge  of  this  assignment,  or  of  facts  sufficient  to  put  him 
upon  inquiry?  These  involve  both  questions  of  fact  and  of  law. 
As  to  what  occurred,  I  mean  the  facts  as  proved,  there  is  no  dis^^ 
pnte,  especially  in  reference  to  the  assignment.  The  testimony  on 
that  subject  appears  in  the  affidavit  of  Mr.  Allen,  one  of  Miller's 
attorneys.  He  states  that  when  the  attorneys  were  employed.  Mil- 
ler promised,  >'  as  a  further  compensation  beyond  the  retaining  fee, 
to  assign  to  them  one-half  of  the  recovery,"  and  also  thafc  after  the- 
verdict  and  notice  of  appeal  Miller  did  assign  by  parol  one-half  of 
said  verdict  to  said  attorneys.  He  does  not  state  how  this  assign- 
ment was  made,  excepfc  that  it  was  by  parol,  but  whether  there  was 
any  delivery  of  the  verdict,  actual  or  symbolical,  does  not  appear. 

Now  assuming  that  these  facts  occurred  as  stated  by  Mr.  Allen, 
the  questions  of  law  arise,  could  this  verdicfc  in  its  then  shape, 
being  a  verdict  for  damages  in  an  action  of  tort  to  the  character  of 
Miller,  with  an  appeal  pending,  be  made  the  subject  of  asisignment, 
and  if  so,  whether  a  statement  by  a  witness,  that  it  had  been  '^  as- 
signed by  parol,"  without  stating  the  circumstances  of  delivery, 
actual  or  symbolical,  is  sufficient  evidence  of  an  assignment  ?  It 
will  not  be  necessary  to  trace  the  law  of  assignments  of  choees  in 
action  back  to  its  original  source,  or  to  discuss  the  various  modifi- 
cations and  enlargements  of  this  doctrine,  which  have  subsequently 
taken' pla6e  under  the  demands  of  commerce  and  trade.  It  is  suffi- 
cient to  say  that  nearly  all  chosed  in  action  founded  on  contract 
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may  be  assigned,  whether  they  be  notes  negotiable  or  nn- 
negotiable,  bonds,  judgments,  decrees,  or  evidenced  in  any  other 
way,  and  they  may  be  assigned  either  in  writing,  without  seal,  or 
under  seal,  or  by  verbal  parol.  But  it  is  not  necessary  to  pursue 
this  discussion,  as  the  matter  involved  here  is  not  a  chose  in  action 
arising  on  contract.  On  the  contrary  it  is  a  chose  in  action  arising 
in  tort.  It  may  be  called  a  chose  in  action,  as  those  terms  taken 
in  their  broadest  latitude  comprehend  not  only  a  demand  arising 
on  contract,  but  also  a  wrong  or  injury  done  to  person  or  property. 
/Vopfo  V,  Tioga  C.  P.,  19  Wend.  75. 

Can  choses  in  action  on  torts  be  assigned  ?  Torts  in  their  efFects 
may  be  divided  into  two  classes,  to^wit :  Those  which  affect  injuri- 
ously the  estate,  real  or  personal,  of  a  party,  and  those  which  cause 
injuries  strictly  personal;  those  which  survive  to  the  administrator, 
and  those  which  die  with  the  party  injured.  It  appears  that  those 
which  affect  the  estate  may  be  assigned,  but  those  of  a  personal 
character  cannot.  Neither  can  a  contract,  in  which  the  personal 
acts  and  qualities  of  one  of  the  contracting  parties  form  a  material 
ingredient,  in  general  be  assigned.  2  Chit.  Cont.  1364.  In  refer- 
ence to  torts,  Mr.  Chitty  says :  "  A  distinction  has  however  been 
taken  between  different  classes  of  torts,  those  which  cause  injuries 
strictly  personal  being  regarded  as  furnishing  no  assignable  claim 
for  damages ;  while  the  contrary  is  held  as  to  those  from  which 
special  loss  has  ari9en  to  the  estate  of  the  assignor."  Oardner  v. 
AdamSy  12  Wend.  297;  2  Story  Eq.  Jur.,  §1040g.;  Comegys  r. 
Fflww,.!  Bet.  193  ;  People  v.  Tioga  C.  P.,  19  Wend.  75  ;  McKee  v. 
Judd,  12  N.  Y.  625-6, 

Now  was  the  matter  involved  here  a  chose  in  action  arising  in 
tort  of  a  strictly  personal  character  ?  It  was  an  action  at  the  be- 
ginning for  slander.  This  was  certainly  of  a  personal  nature  en- 
tirely and  strictly,  and  it  arose  in  a  tort.  Has  its  character  changed 
in  the  progress  of  the  suit  ?  Has  it  passed  beyond  the  condition  of 
a  chose  in  action,  and  become  an  adjudicated  right  to  so  much 
money,  evidenced  by  a  judgment,  which  in  some  sense  might  be 
regarded  as  a  contract  and  therefore  assignable.  It  is  very  certain 
that  no  judgment  had  been  entered  when  the  alleged  assignment 
was  made.  But  had  Miller  the  right  to  enter  an  unalterable  judg- 
ment at  that  time  ?  Had  the  amount  of  his  damages  become  an 
established  and  an  accomplished  fact  P  This  must  depend  upon  the 
further  fact,  was  the  appeal  pending  ?    The  Circuit  judge  did  not 
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pass  upon  this  question  definitely.  He  seemed  however  to  be  under 
the  impression  that  it  was  pending.  In  this  we  concur.  We  think 
that  Coletnan  v.  ffeUer,  13  S.  C.  491,  is  conclusive  of  the  question. 
Under  this  case  the  appeal  was  pending,  and  such  being  the  case 
the  rights  of  fche  parties  had  not  been  determined*  The  matter 
was  still  a  chose  in  action  arising  on  tort  of  a  strictly  personal  char^- 
acter  and  therefore  not  assignable. 

We  find  in  Bliss  Code  PI.,  §  38,  the  following  :  ''  That  not  even 
in  equity  was  an  assignment  allowed  of  a  right  of  action  arising 
from  a  mere  personal  wrong,  as  libel,  slander  and  injuries  to  the 
person.  The  injury  must  be  to  the  estate,  otherwise  there  is 
nothing  assigned.  A  mere  personal  wrong  will  entitle  the  sufferer 
to  redress,  but  his  right  to  redress  is  not  deemed  property  so  as  to 
survive."  Again,  at  section  44,  he  says:  ^^A  judgment,  upon  whatever 
founded,  is  everywhere  regarded  as  a  debt  which  does  not  abate  by 
death,  and  which  is  transferable  like  an  ordinary  contract.  But 
the  character  of  the  demand  is  not  changed  until  judgment,  and 
an  action  based  on  a  cause  of  action  which  would  not  survive  wiH 
abate  by  death  during  any  step  of  the  proceeding,  and  the  demand 
cannot  be  assigned  after  verdict  merely,"  citing  Orouch  v.  Chidhy, 
6  Hill  (N.  Y.),  250;  Oharlsa,  in  re,  14  East,  197;  EeOogg  v.  Sehu^ 
ler,  2  Den.  73. 

[Omitting  minor  questions.] 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  Circuil;^ 
judge  be  reversed,  and  the  rule  should  be  discharged. 

Judgm&nt  rmfermd. 


8TA.TE  V.  TaSZEV^NT. 

(»8.C.a8t.) 
OrimifuU  law  —  aUoeuti&n, 

On  a  conviction  of  murder  it  is  error  to  omit  to  ask  the  prisoner  if  he  has  anj 
thing  to  say  why  Judgment  should  not  be  pronounced,  but  it  does  not  neoes 
sitate  a  new  trial,  but  only  re-sentenoe.* 

/^ONYIOTION  of  murder.    The  opinion  states  the  point. 

^ state  ?    Hoyt  (47  Oovia.  518),  M  Am.  R«p.  8S      ' 


Andrew  0.  DibbU,  for  appdlaot. 
Jervetf,  solicitor,  contra. 

SiJipeoN,  C.  J.  The  defendimt  iraa  tried  and  conTJcted  of 
murder  at  the  Hajr  term,  1883,  in  the  Court  of  Sessions  for 
Orangeburg  county.  When  called  for  sentence,  the  questiou 
'■  whether  ho  had  any  thing  to  say  why  judgment  should  not  be 
pronounced  on  tiim,"  was  omitted.  The  appeal  assigns  error  on 
account  of  this  omission. 

There  is  no  doubt  that  in  capital  cases  the  practice  of  asking  this 
tjnestiou  before  sentence  has  been  uniTersally  recognized  und  fol- 
lowed in  this  State  from  the  earliest  period  of  our  judicial  history. 
State  y.  Waahinglon,  1  Bay,  155  ;  1  Am.  Dec.  60,  And  it  seems  that 
it  haa  been  the  practice,  not  simply  because  it  was  formal  and  seemly 
bnt  because  of  legal  requirement  founded  upon  wise  consideration, 
and  therefore  necessary  and  indispensable.  Mr.  Archbold  (1  Grim. 
Pr.  &  PI.  676)  says  that  in  capit^  cases,  before  judgment  is  pro- 
nounced upon  the  defendant,  it  is  indispensably  necessary  that  he 
should  be  asked  "  if  he  has  any  thing  to  say  why  judgment  should 
not  be  pronounced  on  him,"  referring  to  1  Chitty  Crim.  L.  700; 
Vext  V.  Stale,  2  Zabr.  n%  and  Orad^  v.  .State,  II  Oa.  S53 ;  and 
also  that  this  should  appear  upon  the  n»cord  to  have  been  done.  3 
8alk.  358 ;  Mill.  Comp.  167 ;  3  Mod.  366. 

This  is  necessary,  because  on  this  occasion  the  defendant  may 
allege  any  ground  in  arrest  of  judgment,  or  he  may  plead  a  pardon, 
etc  4  Bl.  Com.  376.  He  further  says,  that  the  omission  to  do  this 
in  cases  of  minor  felonies  is  not  a  snfficient  ground  for  reversing 
the  judgment,  provided  it  appears  that  the  prisoner  and  his  counsel 
were  both  in  court  when  the  sentence  is  pronounced,  and  urge 
nothing  against' the  judgment  or  in  mitigation  of  the  defendant's 
guilt.  Orady  v.  State,  11  Ga.  263.  The  same  doctrine  is  found  in 
1  Bish.  Crim.  Proc.,  g  b65,  where  he  says  that  "  it  is  now  indis- 
pensably necessary,  even  in  clergyable  felonies,  that  the  defendant 
■hoald  be  asked  if  he  has  any  thing  to  say  why  judgment  of  death 
should  not  be  pronounced  on  him."  4  Burr.  2086  ;  3  Salk.  398  ; 
3  Mod.  266.  Under  this  uniform  practice,  founded,  as  we  have 
seen,  upon  the  law,  the  defendant  here  had  the  right  to  have  this 
qaestion  propounded  to  him  before  sentence  ;  and  althoagh  tt  wtm 
not  demanded,  yet  in  a  case  of  such  serious  magnitude,  tiie  omis* 
uon  to  have  the  question  asked,  we  think,  waa  erroc 
Vou  XLVII  - 106 
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Next^  as  to  the  effect  of  this  error.  We  do  not  see  why  it  should 
dffect  the  whole  proceeding,  and  therefore  render  a  new  trial  neces- 
sary. The  error  occurred  after  trial  and  convictiony  and  applied  to 
the  subsequent  proceeding,  to-wit,  the  sentence  only ;  and  in  reason 
the  remedy  should  extend  only  so  far  as  the  error  extended.  I1ie 
weight  of  authorities  sustain  this  view.  1  Bish.  Grim.  Proc.,  § 
1293 ;  MeOue  ▼.  CammomoeaUh^  78  Penn.  191 ;  s.  c,  21  Am.  Bep. 
7 ;  State  v.  Johnson,  67  N.  0.  59. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  Circuit 

Court,  as  to  pronouncing  sentence,  be  reversed,  and  that  the  case 

be  remanded  for  resentence  after  the  question  above  is  asked  the 

defendant. 

JudgmmU  aceardinglf. 


Statb  v.  Hathoook. 

(»&a4ift.) 

BkOyU-'-Uabai^  to  perform  highw§^  Ubor  -^juettfUMe 


PeteoDB  sommoned  to  work  on  the  highways  are  not  excused  bj  the  fact  thai- 
Hmj  are  eonstaiitij  emplojed  on  the  road-bed  of  a  ndlwaj  eompanj. 

CONVICTION  for  refusing  to  perform  highway  labor.     The 
opinion  states  the  case. 

/.  H.  Rion,  for  appellant. 
OaHony  solicitor,  canira. 

Simpson,  C.  J.  The  defendants  were  employed  by  the  Charlotte^ 
Columbia  and  Augusta  Railroad  Company  to  work  on  the  road-bed 
of  said  railroad,  and  it  is  said  ^'that  they  were  engaged  on  said 
work  every  day  in  the  year,  Sundays  excepted,  constajitly  employed 
in  keeping  said  road-bed  in  condition,  and  that  no  more  hands  were 
employed  than  necessary  for  this  purpose."  While  thus  employed, 
they  were  warned  to  work  on  a  public  highway  near  by.  This  notice* 
they  disregarded,  and  failed  to  appear.  Being  indicted  before  a 
trial  justice,  they  interposed  the  defeiise  of  ^'justifiable  excuse," 
founded  upon  the  facts  above  stated. 

The  act  under  which  the  defendants  were  indicted  is  found  in 
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Oeneral  Statutes^  section  1085.  It  provides^  "  that  if  any  person 
of  legal  age  shall  neglect  to  appear,  or  shall  refuse  to  work  upon 
the  highways  or  roads  (having  no  justifiable  excuse)/according  to 
the  directions  of  the  overseer,  he  shall  be  deemed  guilty  of  a  mis- 
demeanor/' etc.  The  defense  thus  interposed  was  ovemiled  by  the 
trial  justice,  and  also  by  the  Circuit  judge  upon  appeal  to  the 
Circuit  Court.  The  appeal  here  raises  the  question  again,  should 
the  facts,  as  stated,  have  been  held  to  constitute  a  justifiable  excuse  ? 

The  act,  as  it  will  be  seen,  simply  provides  that  a  justifiable 
excuse  in  such  cases  will  prevent  conviction,  but  it  nowhere  defines 
or  declares  what  is  meant  by  the  term  ''justifiable  excuse,'' nor 
have  we  ever  been  able  to  find  any  case  where  a  principle  has  been 
established  by  which  the  meaning  of  these  terms  can  be  determined 
as  a  matter  of  law.  Cheves,  94,  210.  The  cases  relied  on  by  the 
respondent,  found  in  Cheves'  Reports,  do  not  touch  this  question. 
The  first  case  decides  that  railroad  hands  are  not  exempt  from 
highway  duty,  and  the  second,  that  postmasters  are  not  exempt. 
The  question  here  however  is  not  whether  the  defendants  were 
exempt,  but  whether  being  otherwise  liable  to  do  roaid  duty,  they 
could  be  excused  in  this  instance  on  the  ground  that  their  employ- 
ment as  railroad  hands  constituted  a  justifiable  excuse. 

It  is  the  province  of  this  court,  under  the  Constitution,  to  cor- 
rect errors  of  law  in  cajses  at  law  brought  before  it  by  appeal.  The 
difficulty  in  this  case  is,  that  we  find  no  law,  either  statutory  or 
otherwise,  declaring  what  facts  will  constitute  a  justifiable  excuse 
in  cases  like  these,  and  consequently  we  have  no  rule  by  which  to 
test  the  facts  relied  on  by  the  appellants,  and  to  determine  whether 
or  not,  as  matter  of  law,  they  make  out  a  justifiable  excuse.  In 
the  absence  of  such  rule,  whatever  might  be  our  individual  opinions 
as  to  the  sufficiency  of  the  excuse,  as  a  matter  of  justice  or  ex- 
pediency, yet  we  cannot  say  that  the  court  erred  as  matter  of 
law  in  disregarding  it.  The  legislature,  in  failing  to  define,  either 
generally  or  specifically,  what  facts  in  law  would  amount  to  a  justi- 
able  excuse,  seems  to  have  left  this  matter  to  the  judgment  and 
discretion  of  the  tribunal  before  which  the  parties  might  be  brought, 
and  such  being  the  fact,  it  does  not  appear  that  any  question  of 
law  can  be  involved,  except  that  the  accused  has  the  right  to  inter- 
IK)se  such  a  defense.  If  the  court  below  had  held  that  the  defend- 
ants had  no  right  to  rely  upon  a  ''justifiable  excuse"  as  a  defense, 
this  Wotlld  have  been  in  direct  confiict  with  the  aict,  and  would 


Sute  V.  HUheock. 

have  been  error  of  law,  subject  to  correction  by  this  court ;  bnt 
holding  that  a  certain  state  of  facts  did  not  constitute  thiB  excuse, 
we  fail  to  see  what  priaciple  of  law  he  disregarded. 

It  is  urged  by  the  appellants'  counsel,  that  this  is  a  criminal  case, 
and  hence,  "  a  different  construction  as  to  what  will  be  a  justiflable 
excuse  must  obtain  from  what  would  be  construed  such  excuse  in  a 
civil  action  for  a  penalty."  This  may  be  so,  and  yet  the  difficulty 
still  remuinti.  We  tav  considering  the  question,  whether  the  Cir- 
cuit judge  committed  error  of  law  in  his  ruling,  and  we  cannot 
say  that  such  error  exists  until  we  find  some  law  defining  the  term 
"justifiable  excuse,"  and  none  has  been  referred  to  as  applicable 
either  to  a  civil  or  criminal  case. 

It  is  said  that  railroads  are  public  highways ;  that  they  carry  the 
mails,  which  is  a  great  public  duty,  and  that  hands  employed  by 
them  to  keep  the  road-bed  in  repair,  for  the  safe  transportation  of 
the  mails  and  the  goods  and  merchandise  of  the  people,  toe  em- 
ployed in  a  great  public  work  ;  that  they  stand  like  the  goTemor, 
the  judges  and  other  State  officers  while  in  the  discharge  of  their 
official  duties,  and  therefore  Aould  not  be  disturbed.  We  do  not 
think  that  defendants  occupy  the  position  claimed  for  them. 
The  railroads  may  in  some  sense  be  highways,  but  hands  employed 
in  keeping  these  roads  in  repair,  by  contract  and  under  wages,  are 
giving  their  labor  to  the  public  under  the  road  law,  as  other 
citizens  are  required  to  do.  Neither  ^re  they  public  officials.  On 
the  contrary,  they  are  ordinary  employees  engaged  in  work  of  an 
important  character,  it  is  true,  but  a  work,  so  far  as  they  are  con- 
cerned, entirely  of  a  private  nature  and  for  their  own  individual 
profit,  not  differing  from  any  ordinary  employment — on  the  farm 
or  workshop.  But  be  that  as  it  may,  the  question  again  recurs, 
where  is  the  law  which  holds  that  even  a  public  officer  could  inter- 
pose his  public  duties  as  a  jnstifiable  excuse,  under  this  act,  if  he 
is  otherwise  liable  ?  No  doubt,  in  the  case  of  a  public  officer  dis- 
charging important  public  duties,  such  a  defense  would  avail, 
but  if  it  was  disregarded,  in  reference  to  one  not  exempted  by 
the  road  law  when  properly  construed,  could  this  court  hold  that 
it  was  legal  error?  We  think  not,  except  by  judicial  legislation. 
See  Ham'ngton'g  case,  3  IlcGord,  401 ;  MmtindaWs  case,  1  Bailej, 

168.  iro. 

It  is  the  judgment  of  thia  court  that  the  judgment  of  the  Cir- 
oait  Court  be  affirmed.  JudgmnU  agtrmud. 


HeCotmell  ▼.  Kit«heitB. 

UoGOHlTBLL  V.  ElTDHBMS. 
OOS.  C.  410.) 

Onttraet — Wtffol  —  aeH«n  on  note  on. 

Whom  ft  merchuit  M>ld  ■  tertHlier  wlthoat  &  tag  BtatiDgitacIismle>1c«mpo«l 
tion,  etc.,  H  required  'by  statute  under  penalty,  tnd  took  a  note  for  the  por- 
chaBe-monef,  AoJd,  that  he  coald  maintain  no  action  on  the  note. 

ACTION  on  a  sealed  note.     The  opinion  states  the  case.     The 
plaintiff  had  judgment  below. 

Jtw.  M.  McIfM  and  G.  0.  DmU,  for  appellant. 

J.  S  J,  Hemphill,  contra. 

HcIvBB,  J.  This  was  an  action  on  a  contract  in  writing,  nnder 
seal,  dated  March  4,  1880,  by  vhich  the  defendant  promised  to 
pay  the  plaintiff  «3I0.&0  on  or  before  November  1,  1880.  The 
coneideration  expressed  in  the  writing  woe  eleven  and  a  half  tons 
of  Lee's  P.  A.  lime  (meaning  Lee's  prepared  agricultaral  lime). 
The  defendant,  in  hie  answer,  alleged  that  the  contract  npon 
which  the  action  was  founded  was  different  in  form,  and  contained 
other  material  stipalationa  from  that  described  in  the  complaint, 
and  set  np  two  distinct  affirmative  defenses,  one  of  failure  of 
consideration,  and  the  other  that  the  contract  was  illegal,  being 
made  in  violation  of  certain  statutes  hereinafter  quoted. 

The  defendant  claimed  the  right  to  open  and  reply,  both  in  evi- 
dence and  argument,  which  was  refused  and  exception  duly  taken. 
Testimony  was  offered  to  sustain  both  of  the  defenses  set  up  in  the 
answer.  To  so  much  of  the  charge  as  relates  to  the  defense  of 
failure  of  consideration,  no  exception  was  taken.  "  On  the  second 
point  made  by  the  defendant,  viz. ,  the  plea  of  illegality  of  the  con- 
sideration and  of  the  contract,  the  following  facts  were  proven  ^ 
First.  That  the  plaintiff  sold  to  the  defendant  a  commercial  fer- 
tilizer, known  as  Lee's  prepared  agricultural  lime,  on  March  4, 
1880 ;  that  the  amount  sold  and  delivered  to  the  defendant 
was  eleven  and  one-half  tons,  put  np  in  bags,  each  one  of  which 
weighed  one  hundred  and  twenty-flve  pounds;  that  the  bags  had 
on  them  the  name,  location  and  trade-mark  of  the  manufacturer, 
bat  did  not  have  the  chemical  composition  of  the  contents  of  thei 
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bags,  or  the  date  of  its  analysiBt  or  that  the  priyilege  tax  had 
been  paid^  or  any  tags  at  all.  The  plaintiff  admitted  the  fertiliaeer 
was  sold  and  deliyered  to  the  defendant  in  this  condition,  but 
proved  that  he  had  never  asserted  or  claimed  that  this  lime  had 
any  of  the  chemical  ingredients  named  and  specified  in  section  18 
of  the  act  of  assembly  creating  the  department  of  agriculture,  ap- 
proved December  23,  1879,  and  was  ready  and  offered  to  prove  a 
receipt  showing  that  the  privilege  tax  had  been  paid  to  the  depart- 
ment of  agriculture,  which  was  ruled  out  by  the  judge,  said  re- 
ceipt being  without  date,  and  did  not  show  when  the  privilege  tax 
was  paid.  The  further  fact  was  shown  that  the  note  sued  on  for 
1310.50  was  given  by  the  defendant  to  the  plaintiff  on  March  4, 
1880,  for  the  fertilizer  sold  and  delivered  as  described  aforesaid." 

The  Circuit  judge  held  that  the  contract  was  not  illegal  and 
could  be  enforced,  to  which  exception  was  duly  taken.  The  jury 
rendered  a  verdict  for  the  plaintiff  for  the  sum  of  $250,  and  judg- 
ment being  entered  thereon,  the  defendant  appeals  upon  two 
grounds,  substantially  as  follows:  1.  That  the  Circuit  judge  erred 
in  holding  that  the  plaintiff  was  entitled  to  open  and  reply.  2. 
Because  the  Circuit  judge  erred  in  holding  that  the  contract  sued 
upon  was  not  illegal,  and  could  be  enforced  by  an  action  at  law. 

[Omitting  first  question.] 

For  a  proper  understanding  of  the  question  raised  by  the  second 
ground  of  appeal,  it  will  be  necessary  to  consider  the  terms  of  the 
statutes  which  it  is  alleged  were  violated  in  the  contract  sued  upon. 
The  first  statute  upon  the  subject  is  the  act  of  February  2,  1872, 
(15  Stat  33,)  the  language  of  which  is  as  follows:  ''  All  commer- 
cial  fertilizers  manufactured,  sold  or  kept  for  sale  in  the  State  of 
South  Carolina,  shall  have  affixed  to  every  bag,  barrel  or  parcel 
thereof  a  written  or  printed  label,  which  shall  specify  the  names 
of  the  manufacturer  and  seller,  their  respective  places  of  business, 
and  the  constituent  parts  thereof.  Section  2.  Whoever  manu- 
factures, sells  or  keeps  for  sale  any  commercial  fertilizer  or  fer- 
tilizers, not  labeled  in  accordance  with  the  provisions  of  the  pre- 
ceding section,  *  ♦  *  ghall  be  punished  by  a  fine  of  twenty 
dollars  for  the  first  offense,  and  a  fine  of  forty  dollars  for  the  second 
and  every  subsequent  offense,"  etc. 

The  next  legislation  upon  the  subject  will  be  found  in  sections 
18  and  19  of  "  An  act  to  create  a  department  of  agriculture,  defin- 
ing its  purposes  and  duties,  and  charging  it  with  inspection  of 
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.phoaphates  and  regulation  of  sales  of  oommercial  fertilizers,"  ap- 
proved December  33, 1879  (17  Stat.  73).  The  laugnage  need  in 
those  sections  is  as  follows:  "Section  18.  That  all  peraons  or 
companies  engaged  in  the  manufacture  or  sale  of  fertilizers  or  oom- 
mercial mannres  shall  pa;  to  the  commissioner  of  agriculture 
twenty-five  cents  per  ton  for  every  ton  of  sncb  fertilizer  or  com- 
mercial manure  sold  or  offered  for  sale  in  this  State,  the  said 
amount  to  be  paid  into  the  State  treasory  for  the  exclusive  use  and 
benefit  of  the  depitrtment  of  agriculture.  Any  person,  or  officer  or 
agent  of  any  corporation,  neglecting  to  pay  the  sum  provided  in 
this  section  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
oonviotion  shall  be  fined  in  the  discretion  of  the  court,  which  fine 
«ha11  be  paid  into  the  State  treasury  for  the  exclusive  use  and  beue- 
fit  of  the  department  of  ugricnlture.  Section  19.  That  every  bag, 
barrbl  or  other  package  of  such  fertilizers  or  commercial  manure, 
as  above  designated,  offered  for  sale,  or  delivered  after  sale  in  tbis 
State,  shall  have  thereon  a  plainly  printed  label  or  stamp  which 
flhall  truly  set  forth  the  name,  location  and  trade-mark  of  the 
manufacturer,  also  the  chemical  composition  of  the  contents  of 
such  package  and  the  real  percentage  of  any  of  the  following  in- 
gredients, asserted  to  be  present,  to-wit:  soluble  and  precipitated 
phosphoric  acid,  soluble  potassa,  ammonia  or  its  equivalent  in 
nitrogen,  together  with  the  date  of  its  analysis,  and  that  the  privi- 
lege tax,  provided  for  in  section  18,  has  been  paid;  and  any  such 
fertilizer  as  shall  be  ascertained  by  analysis  not  to  contain  the  in- 
greJients  and  percentage  set  forth,  as  above  provided,  sliall  be  liable 
to  seizure  and  condemnation,  and  when  condemned  shall  be  sold 
by  the  board  of  agriculture  for  the  exclnsive  use  and  benefit  of  the 
department  of  agriculture.  Any  merchant,  trader,  manufacturer, 
agent  or  person  who  shall  sell  or  offer  for  sale,  or  deliver  after  sole, 
or  receive  any  oommercial  fertilizer  without  having  such  labels  and 
stamps,  as  herembefore  provided,  attached  thereto,  shall  be  liable 
to  a  fine  of  ten  dolhirs  for  each  separate  bag,  or  barrel,  or  package 
«old  or  offered  for  sale,  to  be  sued  for  before  any  trial  justice,  and 
to  be  collected  by  duo  process  of  law  The  amount  so  recovered, 
after  iHiying  costs,  shall  be  eqnally  divided  between  the  party  or 
parties  suing  and  the  department." 

It  will  thus  be  seen  that  by  the  act  of  187S,  which  had  not  been 
repealed  at  the  time  the  cause  of  action  in  this  case  arose,  except 
in  so  far-as  any  of  its  provisions  confiicted  with  the  snbsoquont  act 
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of  1879  (and  the  only  conflict  was  as  to  the  amount  of  the  penalty 
and  the  mode  of  ita  enforcement),  it  waa  made  a  misdemeanor, 
puniahable  by  fine,  for  any  person  to  sell  or  keep  for  sale  any  com- 
mercial fertilizer  vhich  did  not  have  a  label  affixed  to  each  bag  or 
other  package,  specifying  three  things  :  (1)  The  names  of  thu 
manufacturer  and  seller;  (2)  their  respective  places  of  business  ; 
(3)  the  constituent  elements  of  such  fertilizer.  By  the  subseqiiL'ut 
act,  of  1879,  every  person  engaged  in  the  manufacture  or  sale  of 
commercial  fertilizers  was  required  :  First.  To  pay  to  the  commiii- 
eioner  of  agriculture  twenty-five  cents  per  ton  for  every  ton  sold  or 
offered  for  sale  in  this  State,  under  a  penalty  of  being  deemed 
guilty  of  a  misdemeanor  and  subjected  to  a  fine  at  the  discretion  of 
the  court.  Second,  That  every  bag  or  other  package  of  sucli 
fertilizer  oflEered  for  sale  or  delivered  after  sale  in  this  State,  should 
have  attached  thereto  a  label  setting  forth  five  things:  (1)  The 
name,  location  und  trade-mark  of  the  mannfacturer ;  (H)  the 
chemical  composition  of  the  contents  of  such  [}aGkage  ;  (3)  the  real 
percentage  of  cert-ain  sixiclfied  ingredients,  if  such  ingredients  are 
asserted  to  be  present  us  part  of  the  chemical  contents  of  such 
package  ;  (4)  the  date  of  the  analysis ;  (5)  that  the  privilege  tax 
of  twenty-five  cents  per  ton,  above  provided  for,  has  been  paid. 
Third.  That  any  person  who  shall  sell  or  offer  for  sale,  or  deliver 
jtfter  sale  or  receive  any  commercial  fertilizer  without  having  such 
a  label  attached  thereto,  shall  be  liable  to  a  fine  of  ten  dollars  for 
eacJi  separate  bag  or  other  ])ackj^e  sold  or  offered  for  sale,  to  be 
sued  for  and  recovered  before  any  trial  justice. 

Now  while  it  is  true  that  the  legislature  has  not,  in  so  many 
words,  declared  that  it  shall  not  be  lawful  to  sell  any  commercial 
fertilizer  in  this  State,  unless  the  regulations  above  prescribed  have 
been  complied  with,  or  that  a  contract  for  the  sale  of  such  fertil- 
izer, witliout  complying  with  such  regulations,  shall  bo  illegal  and 
void,  yet  it  seems  to  us  manifest  that  the  real  object  of  tho  legis- 
lati()n  set  out  above  was  to  prohibit  the  sale  of  commercial  fertd- 
izers  unless  the  prescribed  regulations  are  complied  with,  in  order 
to  protect  the  farming  interest  from  deceit  or  imposition  m  the 
tale  of  an  ai'ticle  which  has  come  to  be  so  extensively,  if  not  univer- 
sally, used  by  the  farmers  of  the  country,  as  commercial  fertilizers. 

In  2  Benj.  Sales,  §  825,  the  writer,  after  commenting  ai  length 
upon  the  cases,  deduces  the  following  rules  therefrom  ;  ••  First. 
That  where  a  contract  is  prohibited  by  statute  it  is  immaterial  to 
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inquire  whether  the  statnte  waa  passed  for  reveaue  par])Ose6  only 
or  for  any  other  ohject  It  is  enough  that  parliament  has  pro- 
hibited it,  and  it  is  therefore  void.  Secondly.  That  where  the 
tjncstion  is  whether  a  contract  has  been  prohibited  by  statute,  it 
is  material  iu  construing  the  statate  to  ascertain  whether  the 
legislature  had  in  view  solely  the  secnrity  and  collection  of  the 
revenue,  or  had  in  view,  in  whole  or  in  part,  the  protection  of  the 
public  from  fraud  in  contracts  or  the  promotion  of  some  object  of 
puhlic  policy.  In  the  former  case  the  inference  is  that  the  statute 
was  not  intended  to  prohibit  contracts  ;  -in  the  latter  that  it  was. 
Thirdly.  That  in  seeking  for  the  meaning  of  the  taw-giver,  it  is 
material  also  to  inquire  whether  the  penalty  is  imposed  once  for 
all  on  the  offense  of  failing  to  comply  with  the  requirements  of  the 
statute,  or  whether  it  is  a  recurring  penalty,  repeated  as  often  as 
the  offending  party  may  have  dealing.  In  the  latter  case  the 
statute  is  intended  to  prevent  the  dealing,  to  prohibit  the  contractt 
and  the  contract  is  therefore  void  ;  but  in  the  former  case  such  is 
not  the  intention,  and  the  contract  will  bo  enforced." 

Testing  the  legislation  in  question  by  these  miee,  it  is  obvious, 
that  though  the  sale  of  commercial  fertilizers  without  a  com- 
pliance with  the  prescribed  regulations  is  not,  in  express  terms, 
forbidden,  the  legislature  did  not  have  in  view  "solely  the  secnrity 
and  collection  of  the  revenue,"  but  on  the  contrary,  the  purpose 
was  to  protect  the  public  from  fraud  in  such  sales,  and  therefore 
the  inference  is  that  tlie  legislation  was  intended  to  prohibit  sales 
nf  commercial  fertilisers  except  where  the  prescribed  regulations 
were  complied  with.  It  is  quite  clear  that  the  act  of  1872  contains 
nothing  whatever  to  indicate  a  purpose  to  secure  the  collection  of 
revenue,  as  there  is  not  a  word  in  it  which  looks  to  the  imposition 
or  collection  of  any  tax  whatever. 

It  is  equally  clear  to  onr  minds  that  the  subsequent  act  of  18t!» 
discloses  no  such  purpose.  So  fai  from  there  being  any  thing  in 
this  act  which  indicates  that  ttie  sole  purpose  of  the  legislature  was 
to  secure  the  collection  of  revenue,  the  only  thing  which  even 
looks  that  way  is  the  provision  in  section  18,  requiring  the  payment 
of  twenty-five  cents  ])er  ton  for  every  ton  of  commercial  fertilizers 
•old  or  offered  for  siUe  in  this  State,  which  in  section  19  is  de- 
nominated a  "privilege  tax."  But  this  was  manifestly  designed, 
not  as  a  aouroe  of  revenue  to  the  State,  but  simply  as  a  fnnd  to 
neet  the  expenses  iooorzed  in  enfonung  the  other  regulations  ot 
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the  act,  for  though  this  tax,  if  it  may  be  so  called,  was  required  to 
be  paid  into  the  State  treasuiy,  it  was  not  put  there  like  the  other 
taxes  of  the  State,  but  was  placed  there  expressly  ''  for  the  exclu- 
sive use  and  benefit  of  the  department  of  agriculture,"  which  by  this 
act  was  specially  charged  with  the  enforcement  of  the  regulation 
for  the  sale  of  commercial  fertilizers. 

Again,  it  will  be  seen  thi^t  by  the  terms  of  both,  these  acts,  the 
penalty  for  failing,  to  comply  with  the  requirements  of  these  acts  is 
not  imposed  once  for  all,  but  is  a  recurring  penalty,  repeated  as 
oftcfu  as  the  offending  party  may  have  dealings.  In  the  act  of  1872, 
the  penalty  is  ''  a  fine  of  twenty  dollars  for  the  first  offense,  and  a 
fine  of  forty  dollars. for  the  secoml  and  eyeiy  subsequent  offense  ;*' 
and  in  the  act  of  1879  the  penalty  is  '^a  fine  of  ten  dollars  for  each 
separate  bag,  or  barrel,  or  package  sold  or  offered  for  sale.''  So 
that  testing  the  legislation  of  this  State  upon  the  subject  by  the 
rules  laid  down  by  that  eminent  jurist,  Mr.  Benjamin,  the  concla^ 
/uon  is  unavoidable  that*  the  object  of  the  legislature  was  to  prohibit 
the  sale  of  commercial  fertilizers  in  this  State  unless  the  require- 
ments of  the,  statutes  are  complied  with. 

The  general  rule  undoubtedly  is,  that  a  contract  to  do  an  act 
which  is  prohibited  by  statute,  or  which  is  contrary  to  public  policy 
is  void  and  cannot  be  euforped  in  a  court  of  justice..  It  seems  to^ 
to  be  equally  well  established  that  it  is  not  necessary  that  the  act 
should  bjB  prohibited  in  express  terms,  but  that  a  prohibition  may 
be  implied  from  the  imposition  of  a  penalty,  because,  as  Lord  Holt 
says  :  **  A  penalty  implies  a  prohibition,  though  there  are  no  pro- 
hibitory words  in  the  statute."  Miller  v.  Post,  1  Allen,  434  ;  Prag 
V.  Burbank,  10  N.  H.  377 ;  Law  v.  ffodson,  il  East,  300 ;  Kteck- 
ley  V.  Leyden,  63  Oa.  216 ;  Johnston  v.  McConnelly  65  id.  129 ; 
DiUMh  V.  Alien,  46  Iowa,  299,  26  Am.  Bep.  145;  Woods  v.  ArmHnmg, 
54  Ala.  150;  25  Am.  Bep.  671.  The  cases  above  cited  from  Alabama 
and  Oeorgia  arose  upon  statutes  regulating  the  salens  of  commercial 
fertilizers  and  the  contracts  were  held  void  for  non-compliance  with 
the  prescribed  regulations.  Especial  attention  is  invited  to  tho 
notes  appended  to  the  case  of  Woods  v.  Arfnstrong,  by  the  editor 
of  the  American  Beports,  as  containing  a  full  collection  of  the  au  • 
thorities. 

The  cases  of  Harris  v.  Runnels,  12  How.  79,  and  Niemeyer  v. 

Wright,  75  Va.  239 ;  40  Am.  Bep.  720,  mainly  relied  upon  by  rs- 

spondent's  counsel,  do  not,  in  our  judgment,  sustain  ^  his  position. 
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Both  tboM  cases  rec<^nize  the  doctrine  that  a  contmct  fonnded  on 
tB&  act  ^roMbitod  by  statute  is  void,  and  that  it  nukes  no  dtfler- 
ence  whether  the  prohibition  is  ezpressed  or  is  to  be  implied  from 
the  imposition!  of  a  penalty.  They  howerer  maintain  the  doctrine 
ihat  whether  a  prohibition  is  to  be  implied  from  the  impositton  of 
a  penalty  is  a  question  of  legislative  intent,  to  be  ascertained  by  an 
examination  of  the  various  provisions  of  th«  statute  iu  question, 
Bad  where  there  are  any  terms  in  the  statute  which  indicate  that 
the  legisliitare  did  not  intend  to  avoiil  a  contrdot  made  in  conCra- 
Tentionofit,  such  a  contract  niay  be  Enforced.  Bnt  to  use  the 
language,  of  Mr.  Justice  Watnb,  in  Harru  v.  RunMli,  which 
aeemsto  have  "been  the  authority  upon  which  the  oase  ot  Ni»mt$9r 
T.  HVi^A^  was  mainly  based :  "When  the  statnite  i^sildntj  and  oon- 
tains  nothing  from  which  the  contrary  can  be  property  infef'^, 
a  contr^t  in  contravention  x>f  it  is  void."  ; 

In'ttoth  of  the  cases  the  court  went  On  toshov  that  ih'ere  Wtm 
other  provision  in  tiia  statutes  there  brought  tinder  review,  which 
to  their  minds,  indicated  »  purpose  On  the  part  of  the  legislature 
not  to  declare  contracts  uiad«  in  ebntravention  of  the  terms  c^  stieh 
statutes  void,  but  simply  to  mipose  a  penalty  tor  afail&re  to  eompiy 
u-itb  the:  statntory  refgdlatiobs.  So  that  even  it  we  should  ikdopt 
the  views  announced  in  these  oases,  the  oonclnsian  w'bioE  we  ha'nf 
reached  would  not  be  affected,  for  in  the  statutes  which  we-'tfd 
called  upon  to  constnie,  there  ii  dot  only  no  provision  which' would' 
indicate' that  the  legislature  did  not  intend  to  declare  a  contract  for 
the' sale  of  commercial' fertilizers  Void,  uiiless.  the  regulations  pre- 
^nbed  by  statute  werecMUfdied  with,  bat  on  the  contrary  we  are 
satisfied  that  the  main  object  of  this  legislation  was  to  protect  the 
famiers  from  fraud  and  imposition  in  the  sale  of  commercial  fer- 
filixers,.  and  abBolntely  to  prohibit  such  sales  hnleu  the  regulations 
preecribed  are  complied  with. 

Indeed  aside  from  any  authotily,  it  would  seem  to  tu  altogether 
anomalous,  not  to  use  any  harsher  term,  to  hold  that  a  court'  of 
jQstice  ^ould  enforce  a  cOBtraci  founded  upon  an  act  which  is  ab- 
solotely  forbidden  by  the  law-making  department  of  the  govel-n'meht.' 
As  was  well  said  in  Bank  v.  Oaisnt,  Z  Pet.  539,  "  No  court  of  justice 
can,  in  its  natur^y  'be  made  the  handmaid  of  iniquity.  Courts  are 
instituted  to  carry  into  effect  the  law6  of  a  country ;  how  can  they 
then  bdcodte  auxiliary  to  the  ooOsiiinDumon'  of  violations  of  law  ? 
*    *    *    There  can  beito  oivtl  right  wherb  there  cain  be  no  legal 
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remedy  and  there  can  be  no  legal  remedy  for  that  which  is  itself 
illegal."  Or  as  is  said  in  (yOonnett  y.  Sweeney,  5  Ala.  468;  39 
Am.  Dec.  336,  'Mt  vrould  indeed  be  a  strange  anomaly  if  a  con- 
tract, made  in  violation  of  a  statute,  and  prohibited  by  a  penalty, 
could  be  enforced  in  the  courts  of  the  same  country  whose  laws  are 
thus  trampled  on  and  set  at  defiance.  *' 

The  only  remaining  inquiry  is,  whether  the  sale,  upon  which  the 
contract  sued  upon  in  this  case  was  based,  was  made  in  yiolation  of 
the  law  regulating  the  sale  of  commercial  fertilizers.  The  undis- 
puted facts  set  out  in  the  '^case,^  show  beyond  all  question  that  ii 
was.  It  is  conceded  that  the  bags  in  which  the  fertilizer  was  put 
up,  ^'  had  on  them  the  name,  location  and  trade-mark  of  the  manu- 
facturer, but  did  not  have  the  chemical  composition  of  the  contents 
of  the  bags  or  the  date  of  its  analysis,  or  that  the  privilege  tax  had 
been  paid."  They  therefore  lacked  at  least  one  thing,  and  perhaps 
the  most  important,  required  by  the  act  of  1872,  the  constituent 
elements  of  such  fertilizer ;  and  at  least  three  things  required  by 
the  act  of  1879,  to-wit :  (1)  The  chemical  composition  of  the 
contents  of  the  package.  (2)  The  date  of  the  analysis.  (3)  That 
the  privilege  tax  had  been  paid. 

It  is  true  that  the  counsel  for  respondent  has  contended  that  the 
act  of  1879  does  not  require  the  chemical  composition  of  the  con- 
tents of  the  package  to  be  stated,  except  where  certain  ingredients 
specified  in  the  statute  are  asserted  to  be  present,  and  that  in  this 
case  no  such  ingredients  were  asserted  to  be  present,  but  we  do  not 
so  understand  the  terms  of  the  act.  On  the  contrary,  we  think  the 
true  reading  of  the  act  is,  that  in  all  cases  the  label  or  stamp  shall 
set  forth  the  chemical  composition  of  the  contents  of  the  package, 
and  if  any  of  the  particular  ingredients  mentioned  in  the  statute 
are  set  forth  as  part  of  the  chemical  composition  of  the  contents  of 
a  package  of  fertilizers,  then  the  real  percentage  of  such  ingredients, 
as  set  forth  or  asserted  to  be  present,  must  likewise  be  stated. 

It  seems  to  us  that  the  chemical  composition  of  a  fertilizer  is  the 
important  matter  to  be  known,  and  to  read  the  statute  as  if  it  dis- 
pensed with  this  important  requirement,  except  where  certain 
specified  ingredients  were  asserted  to  be  present,  would  not  only 
emasculate  the  statute,  but  would  pervert  its  language  from  its 
plain  meaning.  So  that  even  if  we  should  hold,  as  contended  for 
by  respondent,  that  the  mere  absence  of  a  label,  showing  that  the 
privilege  tax  had  been  paid,  would  not  invalidate  the  sale  (about 
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which  however  we  are  not  now  called  upon  to  expreas  soy  opinion), 
we  would  still  be  compelled  to  hold  that  the  Bale  was  illegal,  w 
there  waa  a  failure  to  comply  with  other  fundamental  requirement 
of  the  law. 

Inaemuch  as  we  have  seen  that  the  object  of  the  legislation  und^ 
review  waa  not  to  secure  the  collection  of  revenue,  we  have  not 
deemed  it  necessary  to  consider  the  question,  nbout  whicli  there 
seemc  to  he  some  conflict  of  authority,  whether  a  sale  made  in 
violation  of  statutory  regulations  designed  to  siecure  the  collection 
of  the  reveni^e,  would  be  illegal  and  void.  See  Brown  v.  Duncan, 
10  Barn.  &  C.  93 ;  Johnson  v.  Hudson,  11  East,  180  ;  Cops  v. 
Rowland*,  %  Mees.  &  W.  157;  Ori^h  v.  WsOs,  3  Den.  226  ;  Smith 
V.  Mawhood,  14  Mees.  &  W.  45:3  ;  Lamed  v.  Andrews,  106  Haas. 
4d6;a.a,  8Am.Bep.  346. 

We  are  therefore  of  opinion  that  the  contract  sued  upon  in  this 
case  is  illegal  and  void,  and  that  the  Circuit  judge  erred  in  inatmct- 
ing  the  jury  otherwise. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Ciicoit 
^Oonri  be  ravened,  and  that  the  complaint  be  dismissed. 
Judgment  i 
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Oontrael—promitttopay  —  evideTUie  to  indieale  poftt. 

In  •otion  o*  ■  seklod  innmnumt,  promiaing  to  paj,  bnt  stating  no  i»7ee.  pual 
evidence  Ih  competent  to  indicate  tlie  intended  paTee.* 

/^LAIH  on  a  sealed  instrument.     The  opinion  states  the  case. 

L.  K.  Clyde,  John  A.  BeBtnger  and  Stokes  <£  Irvine,  for  appel- 
lants. 

Wait  d  Westmoreland,  contra. 

ticQowAS,  J.     The  two  cases  stated  first  in  the  title  were  pio- 

oeedings'  in  equity,  and  heard  together  on  Cirouit     In  tfaem  an 

•  Sm  Boykm  t.  Bank  o/  UiMU,  amie,  p.  M. 
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order  was  made  calling  in  the  creditors  of  B.  F.  Tamnt,  deceased; 
srad  under  this  order  RJiuda  H.  Waddell,  claiming  to  be  a  creditor 
of  tlio  estate,  presented  for  proof  an  instrument  of  which  the  fol- 
lowing is  a  copy : 

"  t698.80.  One  day  after  date  we,  or  either  of  us,  promise  to  pay 
six  hundred  ninety-eight  dollars  and  eighty-nine  cents,  with  inier- 
est  annually,  for  value  received  of  him,  as  witue^  we  set  oar  bands, 
seals,  September  7,  1864. 

"B.  F.  TAHEANT.  [us.]' 
"  L.  P.  TARRANT,  [l.  3.J 
"P.  H.  TARRANT,  [l.  s.]" 

This  paper  was  accompanied  by  an  affidavit  of  Bhoda  H.  Wad- 
dell,  that  "  she  is  the  owner  and  holder  of  the  note,  and  that  no 
part  thereof  has  been  paid,  and  that  said  note  was  given  in  renewal 
of  an  old  note  prior  to  1861."  The  master  reported  the  note  as  a 
valid  claim  against  the  estate,  and  the  administrator,  C.  B,  Tar- 
rant, excepted  to  the  report  on  the  ground,  principally,  that  "  said 
Instrument  is  fatally  defective  as  a  sealed  note,  single  bill  or  bond, 
in  that  it  is  pHyable  to  no  one,  and  is  a  nullity."  Judge  Wallace, 
committing  the  report  as  to  other  claims,  also  recommitted  it 
as  to  this  claim,  holding  however  that  the  omission  of  the  name  of 
the  payee  might  be  supplied  by  parol  evidence.  From  this  order 
C.  B.  Tarrant,  theadministrator  of  B.  P.  Tarrant,  appealed  to  this 
court. 

The  case  stated  third  in  the  title,  R.  H.  WaddeU  v.  F,  If.  Tar- 
rant,  was  an  action  at  law  by  Mrs.  Waddell  against  P.  II.  Tarrant, 
one  of  the  sureties  on  the  sealed  note  copied  above.  The  complaint 
stated  substantially  the  same  matter  as  was  contained  in  her  affida- 
vit  made  before  the  master  in  the  other  case,  viz. :  That  she  is  the 
owner  and  holder  of  the  note  ;  that  it  was  given  in  renewal  of  an 
old  one.  and  is  still  due  and  unpaid.  The  defendant  demurred 
that  the  plaintiff  had  not  capacity  to  sue,  and  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action.  Judge 
Wallace  sustained  the  demurrer,  but  gave  the  plaintiff  leave  to 
amend  her  complaint.  The  defendant  appealed  to  this  court  upon 
grounds  substantiiilly  the  same  na  those  in  the  case  first  stated. 
They  are  si't  ("it  in  full  in  the  brief  and  need  not  be  restated  here. 

These  eases,  arising  ont  of  the  same  instrument  and  inToMng 
eabstantially  the  same  question,  were  argued  together,  and  we  will 
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consider  them  in  the  Btime  rnanuer.  'I'lie  cxceptione  in  ' 
forms  state  the  objection  to  the  orden:  below ;  but  they-  may  be 
condensed  int«  the  single  proposition,  ''  that  said  instmnient  is 
fatally  defective  as  a  sealed  note,  single  bill  or  bond,  in  that  it  is 
made  payable  to  no  one  ;  and  parol  evidence  is  not  admissible  to 
supply  the  name  of  the  payee." 

The  paper  in  contention  hore  is  certainly  neither  a  bill  nor 
promissory  note,  negotiable  by  delivery,  as  to  which  class  of 
instmments  it  seems  t«  be  necessary  that  the  parties  shall  appear 
and  be  disclosed  by  the  bare  inspection  of  the  paper.  1  Dan. 
Ifeg.  Inst.  111.  But  it  is  an  instrument  under  seal  promising 
to  pay,  hut  not  to  order  or  bearer.  Still  if  there  never  was  a 
payee,  and  the  paper  expressed  the  whole  truth  of  the  transac- 
tion, we  suppose  that  there  could  be  no  recovery,  tor  the  simple 
reason  that  It  takes  two  to  make  a  binding  contract,  and  in  that 
case  there  would  be  no  contract  or  person  to  receive  the  money. 
But  as  a  matter  of  fact,  can  there  be  a  doubt  that  there  was  a 
payee  P  All  the  circumstances  and  the  )>aper  itself  prove  it. 
Three  persons  signed  an  obligation  in  all  other  respects  perfect, 
promising  circumstantially  to  pay  so  much  money  "  one  day  after 
date,  with  interest  payable  annually,  for  value  received  of  him." 
And  this  obligation  must  have  been  delivered  to  some  one,  as  it  is 
now  presented  and  payment  demanded.  All  this  is  utterly  incpn* 
sistent  with  the  idea  that  there  was  no  other  party  but  the  obligors, 
and  points  unmistakably  to  an  obligee  from  whom  the  value  was 
"received,"  and  to  whom  the  promise  to  pay  was  made.  We 
are  not  allowed  fairly  to  conjecture  that  the  parties  were  dealing 
with  no  one,  but  were  consciously  making  false  statements,  and 
performing  a  solemn  mockery  in  doing  an  act  utterly  nugatory. 

Assuming  then  as  beyond  all  doubt  that  the  parties  dealt 
with  a  payee  in  the  Besh  it  appears  that  by  some  oversight  or 
accident  the  name  of  thiit  payee  was  omitted  in  the  obligation 
exeonted,  and  the  question  is  whether  parol  proof  is  admissible 
to  show  who  was  the  person  that  advanced  his  money,  and  to 
whom  the  promise  was  made.  In  dealing  with  the  contract  of 
parties  it  is,  of  course,  desirable  bo  to  interpret  and  enforce  them 
as  to  carry  out  the  Intention  of  the  parties,  if  that  can  be  done 
wiihoiit  doing  violence  to  some  settled  principle  or  rule  of  law. 
Bnt  there  are  rules  of  evidence  so  important  that  they  must  be 
adhered  to,  even  at  the  sacriflce  of  the  intention  in  particular 
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cases.  Is  there  any  rule  which  absolutely  requires  us  to  dose  our 
ears  to  parol  evidence  to  show  who  the  payee  was  in  this  transM- 
tion?  There  is  no  doubt  of  the  general  rule  that  ''parol  contem- 
poraneous evidence  is  inadmissible  to  contradict  or  yaiy  the  terms 
of  a  valid  written  agreement." 

This  is  u  most  salutary  rule,  necessary  to  prevent  frauds  and 
perjuries,  and  to  protect  the  real  intention  of  parties ;  but  if  ap- 
plied without  discrimination,  it  may  be  found  to  promote  the  very 
things  it  was  intended  to  prevent  The  rule  has  special  reference 
to  the  words  used  in  the  instrument,  and  the  intention  of  the  par- 
tiesy  as  for  example  in  the  familiar  case  of  a  latent  ambiguity. 
Mr.  Greenleaf  says :  '^  It  is  thus  apparent  that  the  rule  excludes 
only  parol  evidence  of  the  language  of  the  parties  contradicting, 
varying  or  adding  to  that  which  is  contained  in  the  written  instru- 
ment ;  and  this  because  they  have  themselves  committed  to  writing 
all  which  they  deemed  necessary  to  give  full  expression  to  their 
meaning,  and  because  of  the  mischiefs  which  would  result  if  verbal 
testimony  were  in  such  cases  received.  But  where  the  agreement 
in  writing  is  expressed  in  short  and  incomplete  terms,  parol  evi- 
dence is  admissible  to  explain  that  which  is  per  se  unintelligible, 
jBuch  explanation  not  being  inconsistent  with  the  written  terms.'^ 
1  Oreenl.  Evid.,  §  282. 

In  the  case  before  us  the  instrument  is  manifestly  imperfect,  in 
omitting  the  name  of  the  payee,  and  the  evidence  offered  is  not 
inconsistent  with  the  written  terms ;  but  on  the  contrary,  is  in 
direct  accord  with  these  terms.  It  does  not  vary  or  contradict  a 
single  line  or  word  of  them,  but  accepting  the  whole  instrument 
as  it  stands,  simply  applies  it  to  the  right  person,  according  to  the 
contract  and  intention  of  the  parties.  It  was  properly  admitted  in 
the  argument,  that  if  a  blank  space  had  been  left  in  the  note  for 
the  name  of  the  payee,  that  would  have  shown  the  intention  of  the 
parties,  and  thereby  made  the  parol  t€|ptimony  competent.  We 
have  no  doubt  whatever  of  the  intention,  and  that  being  assumed, 
a  blank  for  the  name,  larger  or  smaller,  can  make  no  difference. 

It  seems  to  us  that  the  very  terms  of  the  note  itself  make  a  case, 
authorizing  the  introduction  of  parol  testimony.  The  unknown 
person,  to  whom  the  promise  was  made,  was  the  same  from  whom 
the  consideration  came,  "  for  value  received  of  him."  The  refer- 
ence here  is  manifestly  to  the  payee,  and  suppose  the  promise  had 
been  in  terms  directly  to  ''him,"  without  inserting  any  nmae. 
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.coald  there  be  any  doubt  of  the  right  tp  explain  by  parol  testimony 
what  was  the  meaning  of  the  parties  in  using  the  word  **  him'*  ? 
iThe.  word  **  him  "  is  a  pronoun  used  for  a  noun  before  stated,  indi- 
cating a. person.  •  If  the  note,  instead  of  using  the  word  "him'\ 
had^used  itsequivalenty  'Hhe  said  Waddell/'  the  matter  would  not 
have  needed  explanation. 

In  Bradley  y.  W.  A.  £  0.  Steam  Packet  Co.,  13  Pet.  99,  Mr. 
Justice  Barbour  summarizes  the  rule  as  follows  :  '*  Sometimes  it 
has  been  applied  to  deeds,  sometimes  to  wills,  and  sometimes  to 
mercantile  and  other  contracts.  In  some  cases  it  has  been  resorted 
to  in  order  to  ascertain  which  of  several  persons  was  intended ;  in 
others,  which  of  several  estates.  In  some,  to  ascertain  the  identity 
of  the  subject ;  in  others,  its  extent.  In  some,  to  ascertain  the 
meaning  of  a  term,  where  it  had  acquired  by  use  a  particular  mean- 
ing ;  in  others,  to  ascertain  in  what  sense  it  was  used,  where  it  ad- 
mitted of  several  meanings.  But  in  all  the  purpose  was  the  same 
—  to  ascertain  by  this  medium  of  proof  the  intention  of  the  parties 
where  without  the  aid  of  such  evidence  that  could  not  be  done,  so 
as  to  give  a  just  interpretation  to  the  contract,"  etc. 

In  the  United  States  v.  Hardyman,  13  Pet.  178,  it  was  held,  that 
these  words  in  a  note  **  with  interest  at  the  rate  of  one  M.  per 
centum  "  could  be  explained  by  parol  testimony,  showing  that  the 
letter  '*  M."  meant  ''  mill." 

In  Baldwin  v.  Bank  of  Newbury ^  1  WalL  234,  a  note  was  made 
payable  to  0.  G.  Cole,  ''  cashier,"  without  indicating  the  bank  of 
which  he  was  *'  cashier ; "  heldy  that  parol  testimony  was  allowable 
to  show  that  he  was  '*  cashier"  of  plaintiff's  bank,  and  that  in 
taking  the  paper  he  was  acting  as  *^  cashier  "  and  agent  of  that  cor- 
poration. 

In  Kinney  v.  Flynn,  %  H.  I.  419,  there  was  an  acknowledgment 
of  indebtedness  in  these  letters  and  words,  ''  I.  0.  U.  the  sum  of 
$160,  which  I  shall  pay  on  demand  to  you."  It  was  held  that 
parol  evidence  was  admissible  to  show  the  person  to  whom  it  was 
addressed.  In  our  case  of  Davega  v.  Moore,  3  McGord,  482,  the 
instrument  was  a  promissory  note  payable  "to  order,"  without 
mentioning  the  name  of  any  payee,  and  it  was  held,  that  like  a  note 
payable  to  a  fictitious  person,  it  might  be  recovered  by  any  bo7ia 
fide  bearer  thereof. 

Leave  was  given  in  both  cases  to  offer  other  evidence,  and  the 
defendants,  respectively,  may,  if  so  advised,  make  the  questions  of 
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tpresumed  payment  from  lapse  of  titaiey  and  as  to  the  note  being  m 
confederate  transaction,  without  prejudice. 

The  judgment' of  this  court  is  that  the  judgment  of  the  Oiienit 
Ckmrty  in  each  of  the  oases  stated  in  the  ti^e,  be  affirmed. 

Judgment  ajftrmmL 
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one-third  of  the  amount  realised  to  the  attomej  on  pain  of  haTing  the 
cause  restored  and  tried.  LamorU  v.  Waakington  and  Oeorgetown  Baiiraad 
Company  (Mackey),  268. 

2.  Uen  —  before  Judgment.]     An  attorney  agreed  to  prosecute  a  slander  suit 

for  one-half  the  recovery.  The  plaintiff  got  a  verdict  and  secretly  settled 
jrith  the  defendant,  disregarding  his  attorney.  HM,  that  the  satisfactiot 
of  the  verdict  should  not  be  vacated.     MUler  v.  NewOl  (S.  C),  83a 

BAILMENT. 

1.  Usage.]  Usage  may  be  shown  to  qualify  the  liability  of  a  bailee.  SSdUm 
V.  Taylor  (Lea),  284. 

^.  Oare.]  A. cotton  ginner  is  held  only  to  ordinary  diligence  and  cars  in  the 
custody  of  cotton  delivered  to  him  to  be  ginned.   Id. 

BANK. 

1.  Power  to  subscribe  for  stock.]    A  bank  has  no  implied  power  to  sabserlbe 

for  railroad  stock.     Nauau  Bank  v.  Jones  (N.  Y.),  14. 

S.  Savings  —  oare  in  pa3ring  deposit.]  A  stipulation  between  a  savings  bank 
and  a  depositor,  that  tha  deposit  may  be  paid  to  any  one  presenting  his 
book,  does  not  excuse  the  bank  from  the  exercise  of  reasonable  care.  E^m- 

baU  T.  Norton  (N.  H.).  171. 

Bakings.]    See  Taxation,  202. 
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BANKRUPTCY. 

TliinhOTf— JuriadiotJon  to  coat— t]  Tk6  vmliditj  of  a  dinchArge  in  bank- 
raptcj  under  the  act  of  1867  cannot  bo  contested  in  a  State  oonrt  Jfor- 
ffAoff  ▼.  Sumner  (N.  H.),  104. 

BASTARD. 
FtomlM  to  siqiport.]    See  Parbmt  and  Child,  20. 

BILLS.  NOT£S  AND  CHBCK& 
See  Nbgotiablb  Instruiobrt. 

BOARD  OP  TRADB. 
See  Propbrtt,  487. 

BRIDGE. 
See  Municipal  Corporation,  584. 

BROKER. 

Onmmlwlnn,  whmt  not  mzbmL]  A  complaint  alleging  that  the  defendant 
emplojed  the  pluntiils  to  sell  his  farm,  agreeing  to  paj  as  compensation 
all  that  could  be  realised  above  |1,090  ,  tiiat  in  fortj  days  tliereafter  the' 
defendant,  who  had  not  reserved  any  right  to  find  liis  own  buyer,  sold  the 
farm  for  $1,200,  without  the  plaintiffs*  consent ;  that  the  plaintiffs  could 
in  a  reasonable  time  have  found  a  buyer  for  $1,200,  and  were  ready  and 
willing  to  perform,  is  bad  on  demurrer.    Stewert  ▼.  Murrap  (Iild.)»  167. 

BURGLARY. 
See  Criminal  Law,  641. 

CARRIER. 

I.  Of  animals  -^  stipalallon  for  SKemption.]  A  carrier  of  live  stock  may  not 
stipulate  for  exemption  from  liability  for  his  own  negligence.  MbuUonr, 
St,  Paul,  Minneapotie  and  MdnUoba  BaUwxy  Co.  (Minn.),  781. 

a.  Nei^enoe  —  evidence  —  burden  of  prooLJ  In  case  of  a  ndlroad  accident, 
where  the  cars  leave  their  proper  track  and  injury  occurs,  a  presumption 
of  negligence  arises  from  the  accident.  SeffifoU  v.  Niew  York,  Lake  Erie 
and  Western  Bailroad  Company  (N.  Y.),  75. 

3.  Passenger — mall  agent.]  A  railroad  owes  the  same  duty  to  mail  agents 
riding  in  postal  cars  that  It  does  to  passengers.     Id. 

^  Free  pass  exempting  from  llabllity.J  A  government  mail  agent  was  killed 
by  an  accident  on  the  defendant's  railroad  while  riding  upon  a  free  pass 
stipulating  for  exemption  from  liability  for  injuries  occasioned  by  its  neg- 
ligence.    Held,  that  such  stipulation  was  unauthorized  and  void.     Id. 

6.  Street  railroad  —  expulsion  of  sick  pafMMnger.]  A  passenger  in  a  street 
nulway  car,  who  is  unable  to  sit  up  and  is  sick  to  vomiting,  may  lawfully 
be  expelled,  whether  his  sickness  proceeds  from  drunkenness  or  not. 
Lemont  v.  Washington  and  Georgetown  RaUroad  Co.  (Mackey).  288. 

See  Nboligence,  149. 
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CHABITABLE  tJSB. 
Sm  Will,  9/88. 


CIVIL  DAMAGE  ACT. 


1.  I^Jniy  to  BMttu  of  imipoit — mprctor  and  snloid*.]    Thefntherof  lb* 

minor  plaintiff,  while  intoxicated  by  liqaor  apld  him  bj  the  defendant, 
murdered  the  plaintiff's  mother  and  committed  suicide.  The  plaintiff  was 
dependent  on  his  father  for  support.  Held,  that  the  defendant  was  liable 
under  the  Civil  Damage  Act.    Neu  r.  MeKeehnie  (N.  Y.\  89. 

2.  Damages.]    The  defendant  was  unlicensed,  and  had  been  so  for  a  long 

time.    Hud,  a  proper  cne  for  exempla^.damages.    Id. 

CLUB. 
See  Statctk,  208. 

CONFESSIONS. 
See  Crdonal  Law,  788. 

CONFLICT  OF  LAWa  : 

1.  Qnrntihmimt  ^^  jawign  oorpomtioa.]  A  foreign  oorporation  doing  boainMs 

in  this  State  maj  be  garnished  for  a  debt  due  to  a  non-reeident  emfdoyee. 
contracted  outside  this  State,  and  exempt  from  garnishment  in  the  State 
where  the  defendant  and  garnishee  reside.  BurUnffUm  and  Mi$eour%  River 

EaUr(uidCo.v.l*homp9on{K%sk%.),4Sn.  -   .  '  -  ^- 

2.  NogUgence  caoalng  death  —  law  of  plaoa.]    In  an  action  in  Iowa  for  thr 

death  of  the  plaintiff's  intestate  by  the  negUgenee  of  the  defendant  In 
Missouri,  there  can  be  no  recovery  uiider  the  Iowa  statute  without  show- 
ing a  corresponding  statute  in  Missouri.  Hfde  r.  Wabatk,  St.  Louk  and 
Pacific  Raklwiy  Co.  (Iowa).  820.  , 

See  Statutb,  771.    i 

(X)NSTITUTIONAL  LAW. 

1.  Impainnentofoontract — ordinance  proliIfaitlng|Wood«Llniadittgi.]  Adty 
ordinance  prohibiting  the  erection  of  wooden  buildings  within  certain 
limits  is  not  unconstitutional  as  to  contracts  for  the  erection  of  such 
buildings  made  before  its  passage.  Ccrporaitian  of  Knaxmlle  ▼.  Bird  (Lea). 
826. 

SL  Uoense  to  sell  liqnonuj    The  legislature  may  revoke  a  lioense  granted 

for  the  sale  of  intoxicating  liquors,  and  revocable  in  terms*  La  Vroiaf  t. 
County  Commistionere  (Conn.),  648. 

3.  Oompulsory  pilotage.J    State  law  requiring  masters  of  Teasels  bound  to 

ports  in  this  State  to  accept  the  services  of  the  first  licensed  pilot  offering, 
is  not  unconstitutional.     T7iompeon  v.  Spraigue  (Ga.),  780. 

4.  Submitting  dty  oharter  to  vote  of  oitiaana.]  The  legislatuie  may  make  the 

adoption  of  a  city  charter  dependent  on  the  consent  of .  the  lealdent  tax 
paying  householders.     Peopie  v.  City  ofBuUe  (Mont.),  848. 


OONSTirnTJlONAL  LAW  ~  GM^uud. 

••  Wttwm  qf  twatr*  Joran  In  mqriui  oms.]  In  &  trial  of  «  otpltU  feliHir 
tho  p^iao^eT  is  not  bound  bj  Ids  oon^ent  to  b«  tried  b;  leaa  tlwn  tir«lv* 
Ituon.Tfnilorgj.AJiWa&iJWiH.ySU.  

4.  Watwmt  ef  Jtvy  in  oriadaal  ow*.]    A  jurj  maj  not  be  wklTsd  in  •  wiminal 

,     CMS..   **  V,  a*  (N  C).  544.         

&«  Tax&tkh),  485. 
CONTRACT. 

1.  Ooutniotlon  —  "wtband  ohlldran."]  Under  ■  life  insnnnee  [ralicj  p«7- 
■bls  to  the  "wUe  uid  children''  ot  the  insared,  the  benefldwies  t»ke 
equftllr,  par  capita.  Felix  t.  OravA  Lodge  of  the  Aiteient  Ordtr  of  United 
Workmen  <if  the  Slate  <fKa7UMiKuia.).Vl9. 

&  Dlafal— Mtlao  on  nota  an.J  Where  a  menjhuit  sold  a.tertiliier  witlurat 
■  tag  gtating  its  chemical  oonipotition,  etc..  m  required  bj  ftunte  under 
penalty,  and  took  a  note  for  the  purcliase-monej,  held,  that  he  eonld  tualn- 
tain  no  acUon  on  the  note.    McCoimdl  t.  KOtAtnt  <S.  C),  8U. 

a.  FromtM  to  pay— avldano*  to  Indloat*  pay**-]  In  action  on  a  sealed 
instnunent,  promising  to  pay,  bat  stating  no  pajee,  parol  evidence  Is 
competent  to  Indicate  the  Intended' pa;ee.  Barldey  v.  Tarrant  (S.  C), 
868. 

^  Township  traateaa — parsonal  UablU^.]  An  order  for  gooda,  signed  \>j 
township  troBteee  with  the  addition  of  tbdr  official  description,  but  par. 
porting  in  the  body  to  be  their  personal  contract,  the  contract  not  being 
Buch  as  the  town  could  legally  make,  binds  the  signers  Indiviiiaally. 
Revolving  Boraptr  Co.  t.  Tuttie  (Iowa),  814. 

•.  Raatralmt  of  tnda  —  tiae  of  name.]  Brewer,  proprietor  of  a  medicine 
called  "  Brewer's  Lung  Kestorer,"  sold  the  ezclusiTs  right  to  ntanu- 
factnie  and  sell  It.  with  his  trade-nark,  to  ihe  pldntifF,  and  agreed  Dot 
to  use  or  permit  the  use  of  his  name  on  any  prepiuatton  which  could  be 
recommended  and  sold  for  the  sune  purpose.  Bubaeqnently  he  made  and 
offered  for  Sale  a  preparation,  professing  to  be  a  cure  for  all  diseases  ot 
the  longs  and  throat,  and  called  "Brewer's  Sarsaparilla  Syrup."  £eU, 
that  be  should  be  enjoined  from  the  use  of  his  name  thereon.  BrMter  v. 
Lamar  (8*.),  796. 

Bee  Hale.  688  :  SmfOAT,  445. 

GONTRlBUTOBr  NEKILIQENCE. 
See  NBaLieBMCS. 

CORPOBA'nON. 
Hot* — nlba  ilias]    A  corporation  cannot  defend  gainst  Its  note,  held  by  a 
bona  fide  purchaser,  on  the  ground  that  it  was  glren  contnr;  to  the  pro. 
hibitlon  of  its  charter,  for  stock  of  another  corporation,  If  the  stock  ha4 
been  dellrered.     Wright  t.  Pip«  Line  Company  (Penn.),  701. 
Foreign  —  ganilsbmant.]    Bee  COHTLtCT  OF  Laws,  407. 

Hie  t£it*rma.  and  Skbtaxt,  750 ;  HuinCirAi.  Oobtobatiom,  C84. 


/ 


CBIMINAL  LAW. 
L  AUoontlon.]    On  k  conviction  or  murder  it  is  error  lo  omit  to  mik  tlw' 
prisoner  if  he  has  sdj  thing  to  a^j  nhj  jadgtneal  should  not  be  pro- 
nouDced.  but  it  doea  Dot  ueceaiilate  m  new  trial,  bat  udI;  re-Beutence.  Slait 

V.  TrtteeaiU  ^!i.  C),  MO. 

3.  Anon  —  foimar  acquittaLJ  An  ftcquitlal  of  UBon  ot  a  mill  is  a  bu  to  > 
subsequent  pruseculioD  for  arson  uf  books  of  ai-coiint  at  the  same  lime. 
fialf  V,  Coigatc  (Kans.),  507. 

3.  Bnxglary  — itore-hoiue.]  A  slore-hoUBe,  in  which  a  clerk  or  servant  uf 
ihu  owucr  Uabilually  sleeps,  allliou^h  to  protect  thi'  proptrty,  is  a  dwel 
ling-houiw  aa  lo  burglar}^.     Siatf  v.   WilOiim*  {N.  C).  Ml. 

-4.  OonfBaaioiia  —  corpoa  dallcU.]  A  confeeaion  ia  not  evidence  in  a  capital 
esse,  in  absence  of  proof  of  the  corput  dflirti,  but  the  rorpvt  d^ticti  need 
not  be  proved  bejond  the  poasibiltt?  of  doubt.  Oray  v.  Comm/mtBeaM 
tPena.l,  788. 

5.  Ehrtdanca  —  photograph.]  Un  a  trial  for  taurder  b;  euttlog  the  lUroU, 
a  photograph  of  the  wound  iH  competent  evidence,  JiyaaJdin  v  StaU 
<aa.),  748. 

•. clothing  —  doclaraUona  of  tho  TJotlm  of  a  homloldo.]  The  declaratlos 

of  the  victim  of  a  homicide,  after  the  assault,  in  presence  of  the  pris. 
oner,  and  not  denied  bj  him,  that  the  shoes  and  stuckingu  takeo  from  iha 
prisoner's  fei't  belonged  to  the  declarant,  is  admissible,  and  is  not  ren- 
dered inadmiaaible  bv  the  fact  that  they  were  taken  off  hts  feet  by  the  offl 
rent,  after  his  arrest  and  while  bis  hands  were  tied,  he  not  objecting.  Id 

1.  Foigny  —  Oothio  cthBractan.J  Wliere  the  signature  of  a  note  in  Eng- 
lish i»  forged  In  <lerman  or  Gothic  characters,  and  is  the  sane  name  la 
Gngliflh  BB  in  (lerman.  it  is  not  necessary  to  allege  in  the  indictment  thai 
the  signature  is  in  German  and  give  a  translation.  Duffin  v.  PtupU  (111.). 
431. 

%.  ManalaDgtatw  ^ nagllganoa.]  One  who  brandisheita  loaded  andself-oock- 
ing  revolver  in  a  room  where  thei«  are  other  persona,  and  accidentally 
kills  one  of  them,  is  guilty  of  manslaughter.     Slate  v.  Emery  (Mo.),  92. 

9.  Murdor  —  polaOD  —  iDtoiit.|  One  who  kills  another  by  administering 
poison,  with  intent  only  to  stupefy  him,  so  that  he  may  unlawfully  obtais 
possession  cif  his  property,  is  guilty  of  murder  in  the  Gnt  degree.  StaU 
V,   Wigru-rmo.).  131. 

10. adminiatratlon  of  chloroform.]     When   convicts  in  a  Slate   priaoa 

administer  chloroform  tn  n  guard,  to  facilitate  their  escape,  and  ba 
dieH  in  consequence,  it  is  murder  in  the  first  degree  under  the  statute  as  to 
murder  by  poison.     tiHaif  v,  Wfitt  (Iowa),  822. 

II. blow  In  one  Btato,  death  In  anothar.]     Murder  is  committed  within 

the  District  of  Columbia  if  the  felonious  ad  is  eommitted  there,  although 
the  death  occun*  outside  the  Dislrict.      UiiUtd  SCaiM  v.  Oiiitmu  (Mackpyj, 
247. 
12.  Nuisance  —  burning  of  Infocted  clothing.]     It  Is  not  an  indictable  nui- 


INDEX.  865 

sauce  for  city  aathofitiea  to  barn  infected  beading  fuid  clothing  to  prevent 
the  spread  of  small-pox,  using  proper  means  and  precautions  for  the 
safety  of  others,  altlioagU  such  burning  causes  inconvenience  to  a  few 
persons  by  noxious  smoke  and  vapors.  .  State  v.  Ma^ar  and  Atdennen  of 
KnaxviUe  (Lea),  881. 

13.  Seinction  —  **  good  repute  "  —  burden  of  prooLJ    On  an  indictment  for 
seducing  A  female  of  good  repute,  the  Commonwealth  must  affirmatlteiy 
-  and  distinctly  prove  her  good  repute.     OUtm'  v.  Oommanmalth  (Penn.), 
704. 

CUSTOM. 
See  EviDBNCB. 

DAMAGEa       , 

1.  Bzeoiiilary  —  raflfOMl  —  eleotion  of  pasMngwr.]  A  passenger  wrong- 
fully ejected  by  the  conductor  from  a  railway  train  for  non-payment  of 
fare,  without  malicious  intent,  in  good  faith  and  under  instructions,  and 
in  a  peaceable  manner,  is  not  entitled  to  exemplary  damages.  LauiaviiU, 
NcuhtUU  and  Great  Souther*^  Hailroad  Co,  v.  Ouinctn  (Lea).  279. 

2.  Negligenoe  —  loss  of  parental  oare  and  husband's  oompanionship.]    In 

an  action  of  damages  for  the  negligent  killing  of  a  husband  and  father, 
damagefi  m&y  be  awarded  for  the  loss  to  the  children  of  the  parental  care ' 
and  training,  but  not  for  the  loss  to  the  widow  of  the  husband *s  compan- 
ionship.   Bowrd  of  Chmmiatian&r$  of  Howard  v.  Legg  (Ind.),  890. 

See  Civil  Damagb  Act,  89. 

DBCBIT. 
See  ABATSlCBifT,  1961 

DBCLARATIONS. 

See  BviDBNCB,  41.  i        . 

i. 
m 

DEED. 

1.  Brtato  of  irMhold  In  ftilw««]  A  deed  granting  an  eslirte  to  one  for  Hfe, 
and  on  her  death  to  her  children  in  fee,  reserving  a  life  estate  to  the 
grantor,  is  valid.     Savaga  v.  Lee  (N.  C),  698. 

2.  Roservallott  —  ** minorsls."]    A  reservation  of  "all  minerals"  in  a  deed 

does  not  include  petroleum  oil.     Dunham  v.  Kirkpatriek  (Peun.),  696. 

3.  Selling  pretended  titles  —  Tendee  in  possession.]     A  deed  of  land,  of 

which  the  grantor  is  ousted,  to  one  to  whc»m  he  had  previously  contracted 
to  convey  it,  is  not  within  the  stat^nte  against  selhng  pretended  titles. 
Harrtd  v.  Lewriy  (Conn.),  608. 

^  Mortgage.]     A  mortgage  is  not  a  ''  conveyance"  withlu  the  statute  against 
selling  pretfnided  titles.     Ttt, 
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DEVIATION. 

am  IHBURAMCI.  9B  ;  Wat,  IW 

DISCHARGE. 
jSm  Bankrdptct,  IM. 

EASEMENT. 

B»nnite— ehaaflaglbii  af  oott.]     Cnder  a  |>raMriptlTa  inw wi  iif  i» 

•qoMact  and  rawrroir,  the  land-owner  In  improTlng  bia  graoudi  nu; 
change  tUe  fonn  of  the  conr  of  the  raaerroir,  doing  no  Injaiy  to  tbe^iwo- 
prieton  of  the  reaerrolr.     (MoeU  v.  Thamptoa  (N.  B.),  iM. 
■avonaUoB  oCJ    Sm  Ihf&mcv,  41B, 

&«  Water  and  Watkh  couRBa,  901. 

ECCLESIASTICAL  LAW. 
Am  TtKLiaioue  Socibtv,  737. 

EHBLEHENTa 
OnMB.]    Standing  g7««  U  not  aubjAot  to  attac]iment  or  exocmtiaQ.     Btftn  t. 
aaett  (S.  H.),  192. 

EMINENT  DOBfAIN. 
T^ayph  pol— fat  atraot]    LegislatlTB  autlioritj  to  t«legiaph  mapanieato 
erect  polea  In  public  streets  is  subject  to  the  liability  to  make  compensa- 
tion to  the  adjacent  land  owners  for  the  use.      Board  of  TVodc  TAtgrttfk 
CbrnponyT.  Bam««(m.),  4S8. 

ESTATE. 
Ste  Ubbd.  .^2S.       " 

ESTOPPEL. 
Standing  by.]  PlaintilT  sued  defendact  fur  dauiogea  for  flooding  his  land  bj 
a  dHD)  ralttprl  to  an  uclawfiil  height.  Defpndaiit  answprvd  that  tht^  dam 
was  of  the  utmc  liciglil  aa  when  he  purchased  the  preraiaea  ;  Dial  he  was 
a  ntmn^r  and  knew  Dothing  of  the  Uwfnl  height  of  the  dam.  but  thai 
the  plaintifl  knew  it  ;  that  he  made  inquiries  of  other  midents  in  (he 
neighborhood  before  purchasing,  and  with  a  view  to  the  parchase,  aud 
way  assured  by  them  that  the  dam  wax  <i[  lawful  height ;  that  plaiiitifl 
knew  of  such  inquiries  and  information  before  the  purchaae  and  did  not 
notlfj  hini  to  the  coolrarf .  UrUi.  lliat  these  facts  would  liave  ciinalituted 
an  estoppel  if  il  Imd  been  alleged  that  the  purchase -money  or  any  part  of 
it  had  been  paid.     AnAtrmn  v.  ffuhbh  (Ind.),  894. 

EVIDENCE. 
1,  Booh  of  account.]      A  itieiuoranduiti  liook,  containing  an  entrr  of  but  * 
siiigh'  trtiiisuctjuii.  is  iiut  an  account  book  within  the  meaning  of  the  law, 
and  is  not  admissible  in  evidence,  although  tlic  I'Utry  was  made  at  thi-  tlmc^ 


EVIDENCE  —  CVnUtntMl. 
of  the  tmuMstloa  and  In  ptmoom  oI  the  p»rtlM.     Rf/att  *.   Ihiitpki/ 
(itoat.),  8W. 
3.  Bardan  of  prool]     In  a  civil  action   for  negligenoB  tho  plaintiff  is  not 
boand  to  eetabliah  hia  caae  bejond  a  reasonable  donbt.     Seybolt  v.  Jfmt 
York,  Lake  Brit  and  Wettera  Bailroad  Compan]/  (N.  Y.),  7S. 

3.  Onatom.]     In  an  action  on  contract  by  telegram  for  purchase  of  whe^  by 

mercliants  in  Baltimore  from  mercliantB  in  this  State,  there  being  noatlpu-. 
lation  for  time  and  place  of  payment,  evidence  ia  admissible  to  show  a 
custom  among  merchants  in  the  State  for  payment  to  be  made  In  Baltimore 
npoa  arrival  of  the  wheat.     Hand  v.  TraU  <Ind.),  168. 

4.  Saolarationa  —  reag«at».]    Declarations  made  b;  a  person  fatallj  injured 

by  a  i-uilway  train,  half  an  hoar  after  the  aocident,  as  to  the  cirenmstanoaa 
of  tku  occurrence,  are  incompetent  In  favor  of  hia  administrator  In  aa 
action  of  damages  for  negligent  killing,  WiM^  v.  JVew  York  Guttral 
tmd  HudMon  River  Sailroad  Company  (N.  T,),  41. 

8. ,]  In  an  action  against  a  railroad  company  to  recover  damages  (or  per- 
sonal Injuries  sustained  by  a  paseeoger  by  ao  accident,  evidence  ofthe  dec- 
larations of  the  conductor  and  engineer,  '  a  few  minutea  "  after  tbe  aoci- 
dent, as  to  the  drcumstances,  is  ioadmisdble  against  the  deteodant.  AIa~ 
.  bama  Oreat  Southern  Railroad  Company  v.  Hook  (Ala.\  406.    r 

0.  Jndloial  notioe.)  Courts  will  take  Judicial  notice  that  a  boi  freight  car 
standing  at  a  railwa;  and  hlfchway  crossing  will  not  frighten  horses  of 
ordinary  gentleness.  Oilberl  v.  Flint  and  Pare  Marqaette  RaOway  Com- 
pany (Hidi.).  5Sa. 

7.   .]    JodieUl    notice    may    be    taken    of    the     distance    between    wen 

koo%n"citleB  of^the  IJnlted  States,  and  of  the  ordinary  speed  of  railway 
traioa  iMtweeu  the  same.  ~  I^aree  v,  LangjU  (Penn.),  78T. 

8.  Opinion  —  dltoh  —  ntillty  —  damages  — valoa.]     A  witness    may  not  give 

aa  opinion  as  to  the  public  utility  oC  a  ditch,  Dor  as  to  the  amount  of  damage 
it  will  cause  to  a  party's,  land,  but  he  mjf  give  hia  opinion  as  to  the  value 
of  the  Und  with  and  without  the  ditch.      ToH  v,  Ctmroy  (Ind.).  156. 

9.  Pan^  to  oontradtot  gnaranty.]     On  the'  back   of    a  promissory  note  the 

defendants  executed  a  guaranty  that  It  Was  "  good  and  collectible  until 
p^d. '  Without  having  sued  the  maker  of  the  note,  who  it  was  claimed 
was  Insolvent,  the  platntiBs  offered  evidence  that  at  the  time  of  the  mak- 
ing of  'the  note  it  was  nnderstood  between  the  maker,  the  guarantors  and 
themselvee,  that  It  was  made  without  consideiUioni  for  the  aooommoda. 
tion  of  the  guarautora,  upon  their  promise  to  take  care  of  it  and  p«y  it. 
Bdd.  Inadmissible.    AUen  v.  RuiidU,  (Conn,),  S99. 

10.  Pedigree  —  heaiaaj.]  The  time  of  birth  may  be  proved  by  reputation  or 
beaisay,  although  there  may  be  an  existing  family  register.  9»tii>k  «. 
Frtneh  (Lea).  377. 

H.  Photograph.]  .\  pliolo^raphed  copy  of  a  torged  note  that  bas  slnoe  be 
come  illegible  Is  admissible  to  prove  the  words  of  the  note,  npon  proof 
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EVIDENCE  —  OmJtetMd. 
ttut  It  ia  Ml  exact  copj  of  tha  woids,  withoat  oxpeit  proof  of  th«  prow 

of  taking  it.     Bujffn  y.  Pccpie  (III.).  431, 
13^  Prwninpttaa  of  dMth  —  d«cUntiaai  la  nbnttaLJ     To  cebat  evidence  ol 
belief  aad  r^pulMioD  tluit  oat*  wiu  dead.  fuuDded  oo  bin  Jang  kbsaiic*!. 
the  daclaratloDH  of  bis  deceused  wife  tbat  sbe  received  a  letter  from  Mm 
Kfter  bis  departure  &re  competeat.     .Vorru  v.  Edwardi  (N.  C).  S26. 
Set  Contract,  S5B :  Ukiminal  Law.  748. 

EXECUTION. 
1>  BxMdptloa  —  tools.]     Wbetber  a  pbyaician's  wa^n  and  harness  are  "  tools 
of  hia  occapsCion,"  exempt  From  attacbment,  tit  a  miied  qaeBtion  of  law 
and  fact.     Rkhardt  t.  BiMard  (N.  H.).  188. 

&. " moDhanic  "  —  photographar.]      A  photognpfaer  is  Dota"mecbaiilc" 

within  tbe  statute  of  eiemption  from  execution.     Blory  t.  WaOUr  (Lea), 
•OS. 

Stt  SHKKiKf.  977. 

EXECUTOR  X'SI>  ADMINtSTRATOR. 
Adminlatratlon   on  aatata   of  living  paraoD.]     Letters  of  adininisttstioa  on 
the  estate  of  a  living  person  are  absolutely  void.     Devlin  v.  CammomeeaM 
fPenn.),  710  ;   T'AttnuM  v.  PtopU  (111.),  458. 
See  ExBcnriON.  188. 

FIBHERY. 
W^U  of  owner  of  land  nunnmding  pond.]    One  wbo  ovma  all  the  land  sar- 
Tonnding  a  DaCural  poad   having  ao  outlet  communicating  with  pnblic 
waters,  is  liable  for  taking  fisb  from  the  pond  out  of  the  aeason  preacrlbed 
b^MAtute.     aiaUT.  BoberU(N.  H.).  199. 

FORGERY. 
Sm  Cbiminai.  I.^w.  481. 

FORMER  ACQUITTAL. 
8m  Criiiihai.  Law,  907. 

FORMER  ADJUDICATION. 

L  Bnaoh  of  promla*  of  mirrtage  —  ••dnotlon.)  In  an  action  for  damages 
for  breach  of  promise  of  marriage,  a  former  adjudication  In  the  defend, 
ant's  favor  in  an  action  hy  tha  tume  plaintiff  for  damages  for  seductioo 
under  the  same  promise  of  marriage  Is  no  bar,  Irtiand  v.  .jhtnur»a 
(Ind.).  864. 

9.  Motoi  for  fartallmanta.)  Where  notes  are  given  for  installments  under 
such  circumstances  that  a  defense  valid  agsdnet  one  is  necessarily  valid 
against  theotbers,  a  Jndgment  for  the  defendant  in  an  action  on  one  is  t 
bar  h) actions  on  the  others.     Olmdamtv.  OreDulon  Had.).  367 


QAKINQ. 
gtt  Bn-TUTM,  607. 

GIFT. 
■took.]  The  plmintlff,  niecfl  of  ui  >g«d.  ohildlaMud  rich  widower,  , 
lived  with  hM  kud  took  c&re  of  him  for  eleven  jrean,  Kt  his  request  uid 
on  his  promise  to  oompenute  her.  After  Bre  jears  he  Eoade  his  will,  ^t- 
ing  her  ton  shares  of  a  cert^n  stock,  and  iutonoed  her  of  it,  and  obtained 
her  aaeent  that  It  was  a  ■atisfaetor]'  proTtaioD.  Mid  at  the  aams  time  add 
he  should  do  more  for  her  from  time  to  time.  A  year  later  he  handed  her 
the  certificate,  sajiag,  "I  give  this  to  jon,"  and  she  pot  and  kept  it 
among  her  papers.  A  few  months  later,  the  company  having  issoed  ts 
him  fortf  shares  of  new  stock,  as  his  ahare  of  sarplns  earnings,  he  gave 
her  the  certificate,  saying.  "This  insarance  stock  of  yours  is  good  stock  ; 
they  give  forty  sharea  for  ten  :  It  Is  only  a  ehaage  of  form,  that  le  all ;  I 
paid  nothing  for  It."  She  plaoed  the  sertiflcata  with  the  other.  HM. 
■    thtthatttlatolNth.TMtadinker.    i{Md  v.  Cbpatead  (Cou.),  Ml. 

aUARAHTT. 
Bat  BviDBitCK,  9M. 

HABEAS  C0RPD8. 
WIBMr*  of — Inqnlry  o&]    A  prisoner  oan  have  no  inqniry  as  to  Ua  goUt  M' 
tanoeenoe  on  Mmo*  oorpui.     F^trmtr  v.  LewU  (Ind.),  IDS. 

HEALTH  OFFICES. 
8m  HmticiFAi,  Cobpohatioh.  1TB. 

HIOHWAT. 

AuSTATon,8tt. 


B§t  Crimdiai.  Law. 

H0UB8TEAD. 
'fcit  an— Utute ■■]    A  dty  let.  bought  by  a  maa  In  otmtemplatlon  of  marriage 
and  for  a  homeatead,  and  inclosed  and  improved  after  marrisge,  with  the 
Intention  of  balldlng  on  it  m  soon  as  means  permit,  la  exempt  even  before 
any  dwelUog-haiue  la  bnllt  on  it.     tUtke  v.  Rtikt  (Hleh.),  6M. 

INDORSEMENT. 

!^f  NBaOTtABt.K  iNvntUMRMT. 
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8710  INDEX. 

INFANCY. 

1.  DinllinBaiio* —  dalaj.]    An  aQexpUined  dejaj  of  three  jmn  and  a  half 

after  the  oeesing  of  her  diaabilitiee  is  fatal  to  a  diaafflimanoe  of  a  deed 
made  by  a  minor  married  woman.  Chfodnaw  y.  Empire  Lumber  Cbmpanif 
(Minn.).  708. 

2.  Reacilirifin  of  contract.]    An  infant  bajing  goods,  not  necessaries,  on  credit. 

and  not  returning  them,  is  liable  for  an  amount  equal  to  the  benefit  de- 
rived by  him.     HaU  v.  BvUerfidd  (N.  H.).  209. 

3.  Revocation  of  easement,]    The  defendant,  when  an  Infant,  and  owner  of 

a  lot  adjoining  the  plaintifTs,  agreed  in  writing  that  he  might  construct 
.  and  use  a  sewer  through  his  lot,  and  the  sewer  was  built  at  the  joint  ex- 
pense of  himself  and  the  plaintiff.  The  defendant  afterward  sold  his  lot. 
but  the  deed  was  not  recorded,  and  the  plaintiff  did  not  know  of  it» 
and  the  defendant  remained  in  occupation.  Soon  after  attaining  majority 
the  defendant  rescinded  his  agreement,  and  stopped  up  the  sewer.  RM^ 
that  he  was  not  liable  in  ti'wpass.    McGarihy  ▼.  JVifirMt  (Ala.),  418. 

See  Marrtaob,  874 ;  Nbouokhcb,  706. 

INJUNCTION. 

Agai&sl  Jadgmavt,  lor  iwijuijp.)  An  injnnctioni will  not  lasne  agalut  Um  use 
in  this  State  of  a  judgment  of  another  State,  on  the  ground  that  it  was  ob- 
tained hy  false  and  fraudulent  evidence.     MetealfY.  OUmare  (N.  H.),  817. 

See  Watkk  and  Watbb-coursb.  412. 

INNKEEPER. 

li^^  of  gamVu  .gpocbi^  oooftiibutory  negli|foiiO€u]  The  plaintiff,  a  gueal , 
''  at  the  defendant's  inn,  had  some  $50Q  in  mp^eyand'a  gold  watch  and 
chain  stolen  from  his  room  at  night.  He  did  not  lock  or  bolt  his  donr. 
No  notice  to  deposit  such  articles  with  the  innkeeper  was  given  in  con- 
formitj  with  the  statute,  and  no  notice  or  regulation  about  tetening 
doors  was  shown.  ffeUi,  that  the  plaintiff  waa'not'neoessarilj  negligent. 
Murehieon  v.  SergeiU  (Qa.),  754. 

INSANITY.   .    . 
See  JuDOMBNT.  868. 

lNSrK.V.N(JR 

1.  Dovlaftlon.]  On  June  18,  1879,  defendant  insured  a  steam  tug  then  Ijing 
at  St.  Georges  in  the  Bermudas,  **  at  and  from  Bermuda  to  New  Yoric,** 
,,.  to  ^1.  during  July.  On  Julj  2  she  left  her  berth  and  qteamed  to  Hamilt(Mr»  ^ 
about  twenty  miles,  where  she  took  a  schooner  in  tow.  brought .  it  to  St. 
Qeorges,  and  from  there  towed  it  out  to  sea  about  five  miles,  and  then  re 
turned  to>er  berth.  On  July  8,  after  receiving  her  clearance  papers,  she 
towed  another  schooner  to  sea,  then  proceeded  to  Hamilton  and  took  on 
coal  and  n  life-boat,  sailed  from  there,  July  4,  for  New  York,  and  was  lost 
en  route.  Held,  the  towing  trips  were  such  deviations  as  forfeited  the  in- 
sttxanoe.     Snyder  v.  Atlantic  Mutual  Ineurnnee  Company  (N.  Y.),  28. 
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INSURANCE—  CoMinutd. 

a.-Ac«lt  flmng  out  i^pUoatloa.]  An  agent  of  a  matnal  liwimoee  tOmptaj 
SUiag  up  an  applioatton  Is  th»  ageiit  of  the  oamjmaj,  notwithstvLding  a 
xdpuUtion  to  the  oonttuy  in  the  policj.  Ktmml  v.  MinnMota  Fbrmert' 
Hutual  ^irt  Inturanee  Aimidation  (Minn.).  T76.  " 

3.  PajiBMit  of  pramliuu  —  agenLj  Where  a  life  insurance  pollcj  piOTidee 
tb&t  the  advance  preiniuiu  iiioBt  be  paid  daring  the  life  of  the  inaared, 
and  that  no  agent  «aa  contract  tobindtbecompanj,  or  alter  or  change  any 
condition  of  tlie  policy,  an  agent  cannot  bind  th«  oompanj  tij  accepting 
less  than  tlie  whole  of  a  premium  InpaTinent,  un lew  the  compan;  assents, 
and  reoelree  the  payment :  and  the  custom  of  the  compan;  U>  eharge  the 
advance  premiam  to  the  agent  on  inning  a  poller  ^  ■>*>*  *  paTment  unless 
BO  understood  between  the  agent  and  the  inaured.  BroufH  t.  JVomucAu- 
tetU  MiUitai  Lift  Inturaaee  Company  (K.  H.),  305. 

^  Joint  polio;  to  hnsband  and  wUo.]  A  husband  owned  a  houm  and  other 
personal  property  on  the  land  of  Ills  wife.  The  agent  of  an  InBunnoe 
companj.  fully  informed  of  the  facts,  made  nut  an  application  for  tnsnr- 
,  .  ance  theieon,  representing  them  as  joint  owners,  which  thej  signed  on  his 
aaennnee  that  It  was  correct.  Held,  that  they  could  maintain  a  joint  ac- 
tion on  the  policy.  M. 
,  6.  OUtsr  iatUKauoe.]  An  iamimnce  pollcj  provided  that  further  insaiancs 
without  the  company's  couaent  would  avoid  it.  Without  HD<th  consent  the 
insured  protiured  a  policy  in  the  defendant  company,  whoee  agent  knew  of 
the  first,  and  Id  answer  as  to  other  insurances  he  stated  that  there  woold 

',:  be  none  after  a  given  dale,  at  which  he  Bnppoeed  the  Rnt  policy  would 
expire,  altliough  in  fact  It  was  for  a  year  longer,  IMA,  that  the  former 
policy  was  void,  tbe  answer  was  not  untrue,  and  the  company  was  liable. 
Bmer]/  v.  MittutU  dtg  mid  Village  V^re  Irunimitee  Oompany  (Mich.),  500. 
9.  Watvar  of  finMtnr*.]  An  insurer  Is  estopped  to  insist  on  a  forfeiture  for 
delay  In  payment  of  premiums  if  hia  course  of  conduct  has  led  the  insured 
to  believe  that  the  premiums  would  be  received  after  the  appointed  day, 
AppUtca  V.  Phanix  Mvtunl  Life  In»<iranee  Cnmjiany  (N,  H,).  230. 
1.  Agisanlailf  to  ralnatata.]  .K  life  Insurance  company,  being  estopped  by  ltd 
conduct  to  Insist  on  a  forfeiture  of  a  policy  for  non-payment  "of  premiums, 
apeed  with  tbe  assured  to  receive  the  over^due  premiums  and  restore  the 

' '-  policy  if  a  medical  reexamination  should  be  satisfactory,  and  if  not.  lo 
refund  the  pieminma  so  received.  The  assured  paid  the  over-due  prem- 
lams  but  tbe  matoal  reexamination  wan  unsatisfactory,  Tlie  company 
declined  to  revive  the  potley,  or  refund  the  premiums  so  p^d.  .S«i({,.that 
the  assured  might  be  reinstated  In  the  porition  he  ooonided  whan  th« 
agreement  was  entered  into.  Id. 
"  mia  and  oUldran.'^    Sm  Contract,  47V. 

Sai  Aarmcr.  718. 


JUDGMENT. 
Znaanttrof  daCsadaat  — noaarrioeof  prooeM.]    A  judgment  will  not  he  eet 
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JCOOMENT - 
add*  ii|KM  dMn 

the  dateotUnt  wm  Iiinim.      Wood*  t.  frwn  (Ind.).  800. 
on.]    8m  Statutk.  64. 
Stt  FOBMSB  Adiudicatioh,  8M,  SST  ;  Uuwurmti,  Kl. 

JUDICIAL  NOTICE. 
£m  EvmcMCK,  S92,  7S7. 

JUKISDICTIOK. 
8m  Exkcittor  aitd  Adm ntuTKATOB,  4BS.  71tt> 

JURY. 
WalTw.]    3m  CoHRinmoNAL  Law,  341.  M4. 

UNDLORD  AND  TBNAKT. 

1.  "  Duna^M  by  ■laUMita.'^  "  Duu^es  bj-  the  etMneDts,"  exeapted  fim 
a  ImsM'ti  eoTenant  to  repair.  Include  destmcaon  hj  An  wlthmrt  the  ]«ne«'i 
rault.      Van  Wormer  t.  Oram  (Mich.),  S)j2. 

3.  Pilvllafa  of  raBSwal  —  holdlngaTar  —  miRWidar.]  Under  a  leaM  fori 
deflnlte  period,  "with  the  privilege  of  Ath  ream  more,"  ■  holding  oror 
after  the  expiratloo  of  the  first  period  is  an  election  to  eontlDiu  the  demtaa 
for  the  second  period,  bat  ma  aoceptaDce  of  Bnrt«ider  of  the  piemina  al 
any  time  after  ftuch  holding  over  terminates  the  leMse  and  all  HaUlttf . 
TWM^V"  t.  ftrtl  Qertian  BenmoUnt  SoeUty  (Ind.),  ISB. 

LEASE. 
8m  Laitdlobd  and  Tkhaxt. 

LESSOR  AND  LESSEE. 
8m  Lamdlohd  Aim  TuiAirr. 

LIBEL. 

1.  Wawipapw — JmHWriatlnB  ]  A  Calae  charge  of  ofime  ia  not  pilvUcyad  ba- 
eanae  publhdied  in  a  newspi4>er.     BariM  v.  CmmfibM  (N.  H.),  188. 

L  Batifioatlon.]  D.  and  C.  signed  a  written  oommunlcatlOD  to  a  new^aper. 
libelling  tlie  character  of  H..  and  intmsted  It  to  L.  for  publication.  U 
carried  <t  to  a  correspondent  of  the  newspaper,  who  re-wrote  it.  cutting  it 
down,  and  signed  the  names  of  D.  and  C.  without  dimct  aothoritr  fmni 
tliem.  U  was  published  as  thnit  re-wrltten  and  e^ed.  D.  and  C.  nw 
the  publication  and  did  not  disavow  it.  and  D.  refnad  to  disavow  it  to  a 
person  sent  to  him  bf  H.  on  the  subject,  and  said  he  had  oigned  it.  BM. 
that  a  finding  against  D.  and  C-  In  V^  action  for  libel  bj'  H.  would  be 
affirmed  aa  to  D.  and  reversed  as  to  C.     DeuMon  v.  Bait  (Lea),  812. 
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UCENSE. 
Am  OoHsriTifriONAL  Law,  MB  ;  TAZATioir,  481. 

LIEN. 
Ae  Attornsy  and  Clijbnt,  188. ' 

LIMTTATIONB. 

Open  aoeoont — ph3rMiola&'i  damand  —  burial  «zp«iUMi.  ]  A  pit  JBleian*8  de- 
mand for  senrioes  rendered'  to  a  decedent  is  an  open  aoeoont  within  the 
statate  of  limitations,  where  the  Talue  of  the  serrioes  wae  not  agreed  on, 
bat  not  80  of  the  burial  expenses  paid  hj  his  relatiTes.  OwffU*$  AdffUnu- 
irator  y,  JohfMon  (Ala.),  406. 

MANSLAUGHTER. 
See  Criminal  Law,  92. 

MARRIAGE. 

1.  Paisatad  wife — suing  alone.]  A  wifp,  whose  hosband  has  deserted  her 
and  taken  ap  his  abode  in  another  State  or  ooontry.  ma/  sue  alone. 
Pheiptv.  WaUher  (tio,),  1V2. 

im  Infency  —  disaffimiaiioabj  In  18S9  an  infant  wife  Joined  her  husband  in  a 
deed  of  his  lands.  Four  jears  later  she  came  of  age.  In  1880  her  hus- 
band died,  and  about  two  jears  later  she  sued  to  recover  her  interest  in 
the  lands.     Held,  a  valid  disafflrmanoe.     Biehard$on  y.  Pate  (Ind.),  874. 

MASTER  AND  SERVANT. 

1.  Altar  ago — nagligatioa.]  A  corporation  is  liable  for  an  injnrj  to  its  em- 
ployee through  the  negligence  of  its  general  superintendent.  WiUan  y, 
WilHmafUic  Linen  Company  (Conn.),  058. 

^  Ooappgation  —  nagliganoa — oontxibntory — feUow-aarvaat.]  The  plaint- 
iff, a  girl  fifteen  years  old,  was  employed  in  the  defendant's  factory,  and 
was  kept  at  work  until  three  o'clock,  Sunday  mornings,  and  was  then  by 
order  of  the  superintendent  allowed  to  remain  in  the  factory  till  daylight, 
but  only  in  a  basement  room.  On  the  occasion  in  question  the  night  over- 
seer of  the  factory,  finding  the  basement  room  damp,  put  the  plaintiff,  with 
other  children,  operatives,  in  a  second  story  lighted  room,  which  had  an 
unguarded  elevator  hole  in  an  adjoining  nnlighted  passage-way.  The 
children  played  at  hide-and-seek,  and  the  plaintiff  running  into  the  pass- 
age-way, fell  through  the  hole  and  was  injured.  Held,  that  the  defend- 
ant was  properly  held  liable.  Atlanta  CoiUm  Factory  Company  v.  Speer 
(Ga.),  750. 

%.  Oonraa  of  amp]o7ment.J  A  railway  company  is  not  liable  for  damage  to 
property  adjoining  its  road  by  a  fire  kindled  by  its  section-men  for  the  pur- 
pose of  cooking  their  meals,  while  engaged  in  repairing  the  track.  Mo- 
Tier  V.  St.  Paul,  MlnneapoUa  and  Manitoba  BaUway  Co,  (Minn.),  79a 

^ .]    The  defendant/owner  of  an  express  wagon,  employed  a  driver. 

with  authority  to'  secure  and  transact  such  business  as  he  could.    The 

V0L.XLVII— no 
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MASTER  AND  SERVANT  -~  ContitiMd. 
driTer,  hAT^a^  delivered  a  trunk,  on  his  retora  got  »  loed  of  poles,  for 
liimaelf ,  and  wkile  currying  tliein  liome  on  the  wagon  negligently  ran  orer 
and  injured  the  plaintifiTs  child.     Held,  that  the  defendant  was  lialiU'. 
Mulvehm  V.  Batea  (Minn.).  796. 

S.  Defective  toola  —  obeying  orden  of  lapertor.]  The  plaintiff  was  a 
laborer  in  the  employ  of  a  railroad  company,  under  the  control  of  a  section 
foreman,  engaged  in  spiking  down  rails.  He  was  furnished  with  a  liam- 
mer  obTiously  and  dangerously  defective.  He  protested  to  the  foreman 
against  working  with  it,  but  was  ordered  to  use  it  on  pain  of  loeing  hia 
place.  The  work  in  hand  required  speedy  performance.  He  used  the 
liammer  and  was  injured  by  reason  of  its  defective  condition.  Ifeld,  that 
the  railroad  company  was  liable.  Bfut  TenneMee,  Virginia  and  Georgia 
Railroad  Co,  v.  DuffiM  (Lea),  819. 

0.  ZMeCtHpte  machlneiry — promise  to  repair.]  Wliere  a  servant  is  em- 
ployed upon  dfffeetive  machinery,  and  notifies  the  master  of  the  defect, 
and  he  promises  to  repair  it,  it  is  not  necessarily  negligent  for  the  servant 
to  continue  to  jo^e  4he  machinery  in  its  defective  condition.  Gr$en6  v. 
Minneapolis,  and  Qt.  Louit  BaUway  Co.  (Hinn.),  785 ;  Mutwuri  Furnace 
Co.  V.  Abend  (HL)  425. 

7.  Ii^lmryto  servant  —  tpol  —  patent  defeot.J  Where  a  section  ttireman  of  a, 
railroad  company  furnishes  to  a  laborer  engaged  in  driving  spikes  an  iron 
maul  which  he  knows  to  be  defective,  and  the  laborer  is  injured  in  oonse- 
ciuence  of  such  defect,  the  company  may  be  lield  liable  aHliougli  the 
laborer  might  have  seen  the  defect  if  he  iMd  inspected  the  tool.  O^tihrie 
V.  LouimnUe  and  NaOvoOU  BaHroad  Co.  (Lea),  286. 

^  JKfeglig^iioe^-coBtiibatoiy.J  Where  a  railroad  locomotive  engineer  i» 
killed  by  the  derailment  of  the  engine  in  consequence  of  a  negligent 
defect  in  the  track,  he  is  not  chargeable  with  contributory  negligence, 
although  he  knew  that  the  air  brake  was  out  of  order,  and  if  it  had  been 
in  order  the  accident  might  have  been  prevented.  "Ftynn  v.  Kanmu  City, 
St.  Joseph  and  Council  Bluffs  Railroad  Co.  (Mo.).  99. 

.  '9. . oonpUng  oars.]    A  brakeman,  twenty-four  years  old,  who  has  been 

warned  of  the  danger  of  coupling  cars,  takes  upon  himself  the  manifest 
risk  of  coupling  cars  with  double  dead-woods.     Haihaioay  v.  Michigan 

'      Central  RaUroad  Co.  (Mich.),  569. 

iO.  Railroad — servant  not  passenger.]  An  employee  of  a  railroad,  travei 
ling  from  his  home  to  his  post  of  duty  and  back  upon  the  <!ar8  of  the 
company,  free  of  charge,  as  stipulated  for  in  the  contract  of  service,  k  not 
a  passenger,  and  the  company  is  not  liable  for  his  death  caused  while  so 
travelling  by  the  negligence  of  a  co-employf«.  Virk  v.  New  York  Cen- 
tral and  Hudson  River  Railroad  Co.  (N.  Y  ),  86. 

MINES. 

Right  of  snrfeoo-ownar  to  support.)    Where  the  owner  of  land  conveys  it  in 

fee,  reserving  the  coal,  and  afterward  conveys  tlie  ooal  to  aaoiher,  the 

latter  is  liable  to  the  grantee  for  subsidenos  of  tbe  ml  by  the  mining  of 

, .    the  eo^,  although  the  mining  was  carefully  doiie.      Gariin  y.  Chappd 

(Penn.),  722.  .  ,  .       -    - 
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MISTAKE. 
See  Will,  58& 


MORTGAGE. 

1.  AMUmpCioB  by  ix«|ito«,]    A.  grantee,  accepthig  a  deed  oonditkyned  to  b» 

sabjeet  to  a  mortgage  wlui^  he  aasumea  and  agrees  to  pay,  ia  liable  to  the 
mortgagee  therefor,  although  his  gfmntor  was  not  liable.  Dean  v.  Walk&r 
(111.),  467. 

2.  Deed  to  mortgagae  and  contract  to  aelL]    A  iiit*rtgagor  of  land  worth 

more  than  the  amount  of  the  mortgage  deeded  it  tu  thi*  mortgagee^  and 
took  baclc  a  contract  of  sale  providing  that  on  default  the  mortgagee 
should  have  immediate  possession  and  a  lien  on  tlie  crops.  Held,  that  the 
transaction  was  a  mere  mortgage.     Ferris  v.  WUrax  ^M\eh.\  661. 

3.  Pomitar^.]    Pictures,  pianos  and  billiard  tables  may  be  household  furni- 

ture within  a  mortga^.     Sumner  v.  Blakdee  (N  H.),  IM. 

Kot «  conv^yanoew^]    See  I>Bto,  608. 

MUNiaPAL  CORPORATION. 

1«  BMdth  oficera  mok^fiayin^  nnnrnkj  Where  health  offioenof  a  city  are  em- 
powered to  remove  persons  infected  with  small- pox  and  helpless,  to  a  pest> 
'  house,  they  have  implied  authority  to  employ  nurses  for  them  at  the  ex- 
pense of  the  city.    Labrie  v.  Manekuier  (N.  H.>,  179. 

%,  Liability  d  county  to  audntaih  bridgsi.]  In  absence  of  statute,  a  county 
is  not  liable  for  an  injury  by  a  defective  bridge.     WhUe  v.  Gommieaionere 

8.  Liability  for  defocta  in  straata.]  A  municipal  corporation,  charged  by  its 
charter  with  the  duty  of  keeping  its  streets  in  repair,  is  not  lial>le  in  a 
civil  action  for  an  injury  produced  by  a  neglect  to  repair,  in  the  absence 
of  a  statute  imposing  such  liability.  Young  v.  OUy  GouncU  of  GTiarleeton 
(S.  C).  827. 

4L  Nagiigance  —  absence  d  raOing.]  A  city  is  not  bound  to  maintain  railing^ 
about  areas  in  front  of  the  basement  offices  and  shops  upon  the  streets. 
Bearddey  v.  CUy  of  Hartford  (Conn.),  677. 

6.  -^ —  of  fire  department.]    A  city  is  not  liable  for  the  negligence  of  lis  fire 

department.     WUeox  v.  OUy  of  Chicago  (111.),  484. 

0.  injury  by  fire-worln.]  A  town  is  not  liable  for  an  injury  by  fire- 
works discharged  by  citizens,  in  violation  of  an  ordinance,  although  the 
council  and  officers  and  a  majority  of  the  dtiaens  actively  participated,  and 
the  town  officers  made  no  attempt  to  stop  the  discharge.  BaU  v.  Town  of 
Woodbine  (Iowa),  805. 

•  •         •  ...'■' 

7.  Obatmction  in  atiaat.]    A  pofft  maintained  at  the  comer  of  dty  streets  to 

protect  a  shade-tree  is  not  necessarily  a  negligent  obstruction,  although 
partly  concealed  by  grass  and  .weeds.  City  if  WeUingto^.  v.  Gregsfm 
(Kans.);  482.  .  . 


Ai  Cbimutal  Law,  ISl,  M7. 

NEOUGKNCE. 

1.  Adadnlalwlaf  pdaoD— oavtilbvtoiT.]  ThepUfamflappDadtothedofwd- 
uit,  mn  apodteimTy.  for  ezUBot  af  dudeUva.  Tbe  defandunt,  bf  miMmke. 
took  doim  a  Jbt  ot  bellmdanaa,  wliicli  wuproperlj  1»b«Ued,  mud  took  the 
required  qukntltf  f  rotu  it.  mud  yna  wrapping  it  ap,  irlieD  tlie  plmintifl  pat  faim 
knlfr  ioio  tlie  jmr  mnd  look  oat  m  smmll  qumiiUt7  on  tlie  point,  mod  mdied 
tlip  df  rondant  if  tbat  wut  m  proper  dose,  mud  lie  replied  that  it  was.  He 
thereupon  took  it.  and  was  poisonfMl.  and  suffered  injaiy.  HM,  that  tho 
defendmnt  was  entitled  to  an  iostructioa  that  if  the  plmlntiS  wma  xniltj  of 
oontributorjr  negligence,  he  eonld  not  recorer.  OtaynN  v.  DuJIdd  (Iowa), 
803. 

3.  OonMbut^rr — loy  atdtwalk.}  One  who  attempta  to  walk  orer  a  side- 
walk which  he  known  to  be  daogeroua  on  acoonnt  of  snow  and  ice.  whtm 
be  could  luiTe  avoided  it  by  a  slight  detonr,  in  gniltj  of  ooatributoi?  neg- 
llgenn-.  prr  at.     CUy  of  Erir.  v.  MagiU  (Penn.).  730. 

3.  walking  on  defective  aids-walk.]     The  plaintiR  walking  along  a  city 

■ide-wmlk  at  night  fv\\  into  m  hole  and  was  injured.  The  defect  had  ex- 
isted for  many  months,  and  lie  was  familiar  witb  it.  There  was  room  for 
Mife  passage  however  :  there  was  no  side-walk  on  the  opponte  side  of  tbe 
street  -,  and  this  route  was  In  oommon  use.  Held,  tliat  he  was  not  nean. 
•arilj  guilt;  of  cuutributory  negligence  in  not  taking  another  route.  OUg 
Council  of  XaiUi/'tiatrn/  v.   Wrig/U  (Ala.),  422. 

4,  Inlant  traapamser.J     A   boj.  five  or  bIi  jeara  old.  went  for  his  iiwa 

amosemeut  uu  the  platform  of  a  tKtlwaj  station,  and  stood  at  the  edge  la 
watch  BD  spproaching  train.  The  train  drew  up  at  the  rmte  of  three  or ' 
foarinileB  an  hour,  and  an  Iron  step,  bent  and  pmjectinga  few  inches  out- 
wmrd.  firuck  and  Injured  him.  fffld.  that  he  could  not  recover  therefor. 
BaMmnre  and  Ohiti  Railroad  Company  v.  Schieindliiig  (Tenn.).  706. 

ft. riding  on  street  omr  platform.}     If  there   is  standing  room  insidf  a 

street  ear,  with  pendent  Ktrapa  for  holding  on,  it  is  negligeot  to  ride  oo 
the  plot  form.     Andrru)*  v.  Cnpilot.  fir.,.  Railroad  Company  (Mackey),  3M. 

A.  Daageroua  condition  of  railway  statlOD  groonds.]  A  man  waiting  at  a 
railway  siatiuu  for  liis  wife,  whom  be  expected  by  tnin.  having  a  call  of 
nature,  unci  du  Hpecia]  resort  being  provided,  stepped  off  a  walk  on  the 
grounds,  in  the  dark,  and  fell  into  a  hole  and  was  hurt.  Held,  that  the 
company  was  liable.  TltKonf  v.  Afiehigan  Onaral  Railroad  Companf 
(Mich. ).  ■')«). 

7.  Fair  nuanagen  —  inliuy  by  target  ihootlng.]  Defendants,  proprieton'  and 
managerK  of  a  public  fair,  had  allotted  part  of  the  groonds  to  target 
shooting,  PlaintifT  attending  the  fair  with  a  horse  and  carriage,  and  pay- 
ing a  cliargp  for  Rdmi»<inn,  nnd  having  no  notice  of  the  shooting,  fastened 
his  horse  where  others  were  fastened,  and  ic  was  shot  and  killed.  BfU. 
that  defendant*  were  liable.     Conradl  v.  Clauve  (Ind.),  388. 


NEQUOBNCE—  ConttMied. 
a*,\  AmilKMdl<MX>moUTeeDgiiieer,Ulledl>7<le(«etaiiia 
foot-board,  was  shown  la  have  been  oompeteot  and.  caietuj.  uid  sxsniiHiiig 
due  cam  a  [ew  minutM  befoN  his  death.  Held,  that  the  question  of  due  can 
OD  his  part  was  for  the  Jury.  Mifauri  Punmce  Co.  v.  Abend  (111.).  439. 
9.  Pnttlsg  dangcrotu  mbatancklii  tlw  pnbllo  itrcat — proximata  ouim.] 
Defendant  left  an  open  barrel  of  flsb  brine  In  a  city  street.  Another  per- 
son without  bia  iLnowled^  or  authority  emptied  the  barrel  into  the  streM. 
The  plHlntilfa  cow,  lawfully  ronning  at  large  in  the  street,  drank  the 
brine  and  was  killed  in  consequence  Hdd.  that  defendant  was  liable. 
Heiiey  v.  Deimit  (Ind.},  876. 

10.  P  «*!»<«'*  —  pasaangw  obeying  ordwB  of  oondnotor.]  The  plaintiR  en- 
tered a  car  of  a  train  of  the  defendant  railroad,  but  could  find  no  vacant 
seat,  and  remaned  standing  for  aome  time  and  until  the  conductor  told 
httn  to  go  to  a  forward  car  and  take  a  seat.  The  train  was  moving,  aod. 
lu  endeavoring  to  obey  the  direction  he  was  either  purposely  or  carelessly 
Jostled  from  tbe  train  by  a  brakeman.  HM,  that  defendant  was  liablo 
for  the  injury.  Louiteille  and  JfathvUle  Ita&road  Gon^xmy  v.  SIsSy  (Ind.). 
14B. 

II, pewanger   alli^Ung  pranabiraly.]     A    railway   train,   approaching 

a  station  where  there  was  a  crossltig  of  railways,  stopped,  as  required 
by  law,  several  hundred  feet  before  reaching  the  station.  The  name 
of  the  station  had  been  called,  and  tlie  ph^ntiff.  a  woman,  hurriedly 
attempted  to  alight,  the  train  starting,  she  fell  and  was  Injured.  If  was 
daylight,  and  there  -wms  no  appearance  of  any  landing  place  for  passengers 
at  that  point.  None  of  the  employees  knew  that  she  was  endeavoring  to 
leave  tlie  car.  iMd,that  tbe  railroad  ixmipany  was  not  liable.  XiteMl-v. 
Uhkago  and  Grand  Trunk  BatiMOU  Company  (Ulcb.).  S68. 

dteCoMrucTorliAWB,  890:  CiinuNAi,  Law,  93;  Dahaoks,  890  ;  InNKSEPBR, 
7M;  Master  and  Sbrvamt,  W.  286.  879.  S69,  658,  750.  78B  :  Mumicipai. 
CoKPoSATioii,  484,  677,  805,  887:   N^ootiablb   iNSTRUKBrr,  901,  609. 

NEQOTUBLE  INSTRUMENT. 
1.  AlUiktlon — jMgUgeBo*.]    The   defendant  rigned  m  ptomlsnory  note  for 

eight  dollars,  leaving  a  very  small  space  af'er  the  figure  "  8,"  and  the 

word  "eight."    The  payee  added  a  cipher  to  tbe  figure  8  and  a  "j"  to 

to  the  word  ''  eight,"  and  traDSferred  the  note<o  a  hona  fide  purchaser. 

BM.  that  whether  the  maker  was  negligent  was  a  question  of  fact.   Lea* 

V.  WaU*  (Penn.),  690. 
3. •]  An  nuantnorised  alteration  of  the  time  of  payment  of  a  note  avoid* 

it  even  in  the  hands  of  an  Innocent  purchaser.      Charlton  v.  Rud  (Iowa), 

808. 
3.  Oartalntj  of  tlma  of  payment.]    A  note  payable  "  twelve  months  after 

date,  or  before,  if  made  out  of  the  sale."  etc..  Is  negotiable.      Id. 
•^  OonsUaratlon.]     The  statement  in  a  promissory  note  that  It  Is  given  for 

lent  money  is  not  conclaslve.     MiJitT  v.  McKentU  (N.  T.),  85. 


i 
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NEGOTIABLE  INSTRUMENT-^  CbnCuMMtf. 

§.-^ — for  fatqy  am  vlom.]  A  note  In  eonBldemtloB  of  fntim  sartoes  be- 
comes Talid  on  the  rendering  of  the  seirioes,  «lthoagh  there  wne  no  agroe- 
ment  at  the  time  of  signing  to  render  such  sttrrioee,  and  although  the 
amount  is  mncU  greater  tlian  tlie  value  of  the  services.     Id. 

4»  ladorisment  before  payee.]  One  who  puts  his  name  on  the  hack  of  a  note 
payable  to  the  order  of  another,  on  the  condition  that  he  is  onlj  to  be  lia- 
ble as  second  Indorser.  cannot  be  held  bj  the  pajee  as  Joint  maker  if  the 
pajee  subsequentlr  indorses  it  above  his  name.  Or&u9d  v.  Buibttrd 
(Mich.).  549. 

7.  What  Is  not  Indorsement.]    The  maker  of  a  note  payable  to  his  own  order 
wrote  on  the  back  of  it  and  signed  a  statement  of  the  amount  of  his  prop- 
erty, and  delivered  the  note,     ffeidt  that  title  did  not  pass.     Pickering  v 
Cording  (Ind.).  145. 

B.  Mailing  notice  of  protest]  A  notice  of  protest  is  properly  mailed  by  hand- 
ing it  properly  iaclosed,  addressed  and  stamped,  to  a  letter  carrier  on  his 
official  round  to  deliver  and  collect  mail  matter.  Pearee  v.  LangfU  (Penn.), 
787. 

9.  N^Ugent  signing.]    One  able  to  read,  though  with  difficulty,  and  signing 

a  negotiable  promissory  note  under  the  representation  and  belief  that  it  is 
an  instrument  of  a  different  character,  without  reading  it  or  taking  any 
other  precaution  than  having  It  read  to  him  by  a  stranger,  is  liable  thereon 
to  a  bona  fldf  holder.     Ort  v.  Fowler  (Kans.),  501. 

10.  Notice  of  equities.]  An  indorsee  who  takes  a  negotiable  note,  for  value, 
before  maturity,  on  tlie  face  of  which  is  written,  "  to  be  held  as  collat- 
eral.'* is  chargeable  with  notice  of  equities  between  the  original  parties. 
CHhHon  V.  Hntbkinn  {Gti.\  757. 

11.  UncertelBty  In  time  of  payment  —  when  explainable.]  A  negotiahle 
accommodation  promissory  note,  payable  at  bank,  **  seventy-five  after 
date/'  is  open  to  parol  evidence  to  explain  the  length  of  time  of  oidinafy 
bank  paper,  and  will  be  construed  as  payable  in  so  many  dajrs.  B^km 
V  Bank  of  MoUU  {Wk,).  4lf3». 

12.  Equities.]  Accommodation  negotiable  paper,  tmnsferred  as  seenrity  to 
a  pre-existing  debt,  is  subject  to  (equities.     A 

See  Partkbrship,  95. 

»       NEWSPAPER. 

8ee\AVKL,  188 

NOTE. 
As  Contract,  845. 

* 

NOTES. 
Agency  —  implied  powers.  518. 

when  agent  personally  liable,  818. 

Animals  —  property  in  tame  birds.  765. 


NOTES  —  Ctmtiaiud. 
— sating*  —  can  In  pBTlng  deporita,  174. 


Otmlnfl  law  —  crueltj  to  uiimKls,  810. 

miirder  —  blow  Id  one  Htate,  death  In  anotlMT,  981. 

Dafinftion— "fDniitun."19T:  -'gunM,"SA6;  "nlnaTala,''m;"pMnaf«r* 
89. 

—  change  of  manner  of  nse,  188. 
-by  Bllencfi,  401, 
BvlCUno*  —  decUratlona  —  r«i  gttttt,  52. 
JQzaontiaD — ezemptton  —  "tools,"  IBO. 

Ex«ontor  and  admlnlatrator  —  adminlstTatlon  on  aaUte  of  Uviaf  pencw;  4flB. 
XnUmrt  —  after  maturity,  TO. 

Ilirart<r  and  temuit  —  negligence  —  promise  to  repair,  48D. 
Mortgage  —  assumption  bj  grantee,  478. 
M1lnMIw^  oorporaUoa  —  negligence — fireworks,  SOT. 

icy  Bide-walk.  744, 

HagUgMio*  —  coDtributorj -- icy  side-walk,  744. 

proximate  cause,  3ttl , 

If  •gottabl*  Instrnmont  — >  gnaranty  not  indoraemant,  14B. 
Pe^niy  —  action  for  damages  by.  2SS. 
plapactjr  —  memberahip  of  board  of  trade,  444. 
StatuU— ■gAmes,"  066. 

"  pasHoni^r  "  —  mail  agent,  68. 

Statute  of  fratida — memorandum,  030. 

^ada  BttaA — iDfrlngement,  646. 

Watar  and  watsc-oomae  —  obstruction  of  snrfaos  wat«r  I7  r^lway.  ttl. 

NUISANCE. 
UaUUty  of  grantor  for.]  The  owner  of  land  laid  it  oft  into  lots  and  straata, 
seweied  the  streets,  and  sold  the  lots  with  an  easement  in  the  aewera, 
retaining  no  control.,  .  Tlus.  gtauteett  and  othera  connected  their  premises 
with  the  sewers  and  lUuii  created  a  nuisance,  Btld,  that  the  grantor  was 
not  liable  therefor.  Movre  v.  Laagdon  {Mackey),  382. 
Uttr  CtUHUtAL  Law.  SSL 

OPINION. 

iSwEvtISKCK. 

OBDINANOE. 

Bm  CONSTITDTIOHAl.   LAW,   836. 


PAKENT  AND  CHILD. 

1.  fliUMinMl  lior  nmndMr  of  cntto&T  at  eUU.]  The  moUiFr  ol  «  tMfaor- 
1ms  child,  twen^  months  old,  g*v«  it  to  li«r  puents  "  toimiae."  nntil  tlitt 
dMth  ot  the  grandmother.  The  child  b«iag  well  cared  for,  heU,  Uuri 
the  mother  oould  tiot  recover  the  custody  ol  it  Utfore  th«  happening  ut 
that  event.     BoniiOt  v.  SoiiHrU  (low»).  810. 

X.  RrcMtelo  mppwt  haatkrd  —  party-]  .An  illegitimate  child  wK«suppor(«l 
by  the  relmtlves  ot  the  mnther,  at  tbi-  rnjuest  of  the  father,  and  upon  hi-s 
promise  that  they  should  1h-  paid,  and  that  if  th^  child  survived  hiui  lif 
would  provide  for  her  by  will  auffieiently  to  enable  her  lo  pay  therefor 
He  died  before  the  child,  but  made  no  such  provision.  After  coming  of 
ago  the  child  promioed  to  repay  the  expenditures.  Seid.  that  an  action 
U;(  against  the  father's  eBtal«  lo  recover  therefor  :  and  that  such  action 
.   could  be  niaintiaDed  by  the  child.      Todd  v.  W>i>er  (N.  Y. ).  30. 

PAJtTNEESmP- 
Non-ttadlng  —  not*.]  The  members  of  a  Gnn  engaged  in  the  inearanee,  r«al 
estate  and  collecting  business,  have  no  Implied  power  to  bind  each  other 
by  commercial  paper  Id  the  Etaiue  uf  the  firm.  Iduch  power  can  only  arise 
from  consent,  ratiOcatlDll,  custom  or  necessity.  Oeardorf  v.  Tliafhtr 
(Ho.)9S. 

PAYMENT. 
IwsiBiiisiil — Toltmtwy,  not  recoverable.]  An  assRssment  for  >  municipal 
improvement,  voluntarily  paid,  cannot  be  recovered  back,  although  the 
payment  was  under  protest  aod  the  law  authorfxlng  the  asBessinent  nan 
■ubaequently  adjudged  usoonstitntiotial.  Piebia  v.  Ottf  of  PitUbmyk 
(Peon.),  714. 

PBDIURBE. 
Ifee  EviDBKCK,  977. 

PERJURY. 
AeUon  tat,]    No  action  lies  tor  procuring,  or  giving  falae  toetimouy,  so  long 
as  the  Jadgment  pioenred  thereby  remains.     Steveru  v.  JtoM  (N.  H.),  981. 

Ste  IKJDBLTIOW,  217. 

PILOTS. 

8m  OUK HI'ITUTIOITAI.   LAW,    7M. 

POISON. 
8m  CitiinHAi,  Law,  181. 

POUNDAGE. 
See  SaxMivr.  S77. 

PRESUMPTION. 
Of  dMth.]    Sm  Btidknci,  Ii26. 


A 
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PBINOIPAL  AND  4GENT. 
See  AoKNCV. 

PRINCIPAL  AND  SURETy. 
JSee  Surety,  140. 

PROMISSORY  NOTE. 
/80e  Nbhottablb  Inbtrumbnt... 

PROPERTY. 

of  board  d  trade.]  An  ontraDsferable  certificate  of  mnw^tiy^ 
ship  of  a  board  of  trade  is  Qot  property  subject  to  Jadicial  ai^  Barelaiy 
^.  Smith  (}\\.),  ASn, 

PROXIMATE  CAUSE. 
See  Nbqlioencb,  878. 

RAILROAD.  •■'    ' 

^.  Anlmala  —  naflact  to  fanoa.]    A  railroad  neglecting  to  fence  its  road  Is  lia 
ble  to  the  owner  of  adjoining  lands  for  injury  to  his  cattle  on  the  track, 
although  he  turned  them  out  to  graze,  knowing  of  that  neglect.     Creseey 
V.  Northern  Railroad  (N.  H.),  227. 

2  Fanoing  —  whan  duty  attaohaa.]  Th^  obligation  of  a  railroad  company  to 
fence  its  road  i^ttaphes  from  the  time  when  the  necespityof  prote<^ipp 
to  owners  of  land  and  stock  arises,  allowing  a  reasonable  time,  to  erect 
fences.  SUv^  v.  Kaneae  OUpf  St,  Louie  and  Chicago  Railroad  Company 
(Mo.),  118. 

4.  Diacrfmlnatinn  In  fraight^J  A  railroa4  oomp^iif  is  not  bound  to  carry  large 
and  small  quantities  of  the  same  kind  of  merchandise  between  the  same 
points  at  the  same  price.  Concord  and  PortemotUh  Railroad  v.  Foreaith 
(N.  H.).  181. 

See  Carrikr,  288;  DAitAOES,  279  :  Mastbr  AifD  Sbrvai«t,  86,  Ti^;  Nrgli- 
dsKCS,  140,  286,  666,  596 ;  Statute,  813  ;  Watu  and  W^oaVRvcQURss^ 
291. 

RATIFICATION. 
See  LiBBL,  812. 

RELIGIOUS  SOCIETIES. 

|.  Bfahpp  and  l^tert  ^  aapportj  No  action  lies  in  faTor  of  a,  Ronum  Catholic 
priaat  against  his  bishop  for  salary  or  support  during  a  period  for  which 
the  bishop  refused  to  assign  him  a  charge      Tuiyg  r,  Shfiehan  {P^nn.), 

2.  Bzpnlaion  from  ohnrch.]  No  aoUon  Ilea  against  the  trustees  of  a  lalligioua 
society  for  expulsion  from  the  church  organisation  connected  with  it. 
Hardin  v.  Trtieteee  of  the  Second  BapHet  Church  of  City  of  Detroit  (Mich). 
565. 
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RE8  UESTS 
Sat  Etidutcb,  41. 

BWTHAINT  OF  TRADE. 
Sw  CoirrucT.  70S. 

RIPARIAN  OWNER. 
Btt  Watbk  AMD  WATXK-counsK,  8S9.  78B. 
SALE. 
j^dlUblwl  awl  not  1mm.]    The  pl^nUff  let  uid  the  defendMit  hired  k  ptuMi^ 
priee  (140,  for  twMtty-Beren  months,  fS  down,  and  ^  to  be  p^d  moathlj, 
the  piano  to  boooniB  the  defendant's  propertj  when  all  was  paid,  and  iit 
CMe  of  default  the  plaintiff  to  have  the  right  to  retake  It,  the  defendant'* 
lights  to  rnatn,  and  the  money  paid  to  be  forfeited.     BM,  a  ooadilional 
nle  and  not  a  lease,  and   that  tlie  plaintiff  had  no  gronnd  of  action  for 
fallois'to  paj  the  monthlj  rent,  bat  eoald  only  retake  his  property  and 
ntaln  the  BKXWy  paid.     Loomit  y.  Bragg  (Conn.),  SS8. 

SAVINQB  BANE. 
8m  Bahk,  171. 


M  tot  two.]    Two  peraooB  may  adopt  a  single  seal  to  the  ■ 
PidctM  r.  Bgrntr  (N.  C),  521. 

BEDUCTION. 
at*  Gbdomal  Law,  TDi. 


VoBBdaga— Uvy  on  landa.]    On  a  levy  on  lands  the  sheriff  ts  not  entitled  t» 
poundage  antU  sale  or  collection  of  the  debt.    Psat  t.  Oitf  Ifatiomal  BMk 

SHIP  AND  BHIPPINU. 
Mastar^  Hem  lor  freight — ioa>]  A  cargo  of  loe  anlTed  at  Washington,  D.  C. 
in  the  middle  of  July.  The  oonsignee,  wishing  to  inspect  it  before  paying 
freight,  proposed  to  the  master  of  the  reaeel  to  proceed  to  deliver  on 
receipt  of  the  frdght  sh  fnat  as  delivered,  or  to  land  the  cargo  and  store  it 
in  a  con^nlent  ice-hnuMc  of  the  conrignee  on  the  wharf.  The  maMer 
refnaed  to  do  either,  demanding  freight  in  full  before  delivery.  The  ecn- 
rignee  refnsed  this,  and  in  eonseqaenoe  of  the  dlakgrenuent  the  lea 
melted  in  the  veaael.  BM,  that  the  master  wae  liable  for  the  loa*. 
Barktr  v.  SeHemtr  B.  M.  Wrioht  (Uackey),  3S4. 

SIDEWALKA. 

a»t  NMLioBHrK.  433.  TS. 


STATUTE. 

1.  OoostruotlOB  —  "  OS*  aad  opwatton  "  of  raUw^.]    One  emplojrad  abcmt  k 

nllwBj  BDgliie  hoose,  to  wipe  the  engines  And  opoD  uid  shut  the  doors, 
uid  the  like,  li  not  entitled  to  recover  of  the  company  [or  ui  iojurj'  ans- 
tained  by  him  in  shattlng  the  doon  bf  the  negligence  of  &  oo-empIoT<«, 
under  a  statute  giving  the  right  of  reoorerj  In  saeh  cases  when  the  injury 
is,  "In  any  manner  connected  with  the  dm  and  opeiatlon  "  of  the  railway. 
Makmt  v.  BvTUngtm.  Vfiar  Sapid*  and  Northern  Ratiteay  Company 
(Iowa),  818. 

2.  "Oontnot  or  oUlgatlon"— Judgment— latvMbJ    A  statute  leduoed  the 

rate  of  iDtereat  from  seven  to  hSk  per  cent,  but  provided  that  It  should  not 
"  afiect  any  oootract  or  obligation  made  before  the  paaaage  of  the  aot." 
HM,  that  a  Judgment  rendered  prior  to  the  pasiage  of  the  act  drew 
>'  '  lDt«rest  only  at  the  reduced  rate  after  the  act  took  effect.  ffBrun  v. 
Toung  (N.  Y.),  64- 

3.  "  Day."]     Under  a  statute  authoiiring  the  filing  of  a  certain  paper  in  the 

clerk's  office  within  «  spectBed  namtier  of  days,  the  paper  need  not  be 
filed  within  the  hours  appointed  by  law  for  keeping  the  office  open,  bnt 
may  be  Sled  after  the  eEptrktioD  of  tlioee  hours,  at  any  time  up  to  midnight 
of  the  last  day.     Zimmerman  v.  Ueuau  (111.),  476. 

^  Bxba-tarrltorialfbroa  —  oMMtttaUonalitf.]  A  cause  of  action  accruing  in 
Iowa,  under  a  statute  rendering  railway  corporatiotu  liable  to  their  em- 
ployees fur  Injuries  by  the  negligence  of  their  co-employees  in  the  opera- 
tion of  such  railway,  may  be  enforced  iu  thin  State,  although  there  is  no 
.  corresponding  statute  here.  Henifk  v.  MinnrapoHt  mid  St.  r,'»ii»  Rnll- 
vay  Companji  (iiiaa.),  TJl, 

f.  Oaming  —  pools.]  Pools  on  hcrse-races  or  base-ball  gamrH,  are  "  gamcn" 
within  the  statute  against  gaming.     PtopU  t.  Wtithoff  {\Ik\\.),  5.17. 

4-  "Bstrs"  —  widow.}  In  a  statute  concerning  the  snccessinn  of  ppnmtia) 
estate,  the  word  ' '  hetra  "  does  not  include  the  widow  of  tlir  di-cedi-nt. 
TUiman  v,  Dmi$  (N.  Y.),  1. 

4.  Ziabllltyla  parioxm  highway  labor— Justifiable  Mtonse.]     l*t!rHoiis  sum. 

moned  to  work  on  the  highways  are  not  excused  by  the  fuel  that  they  are 
Donstantly  employed  on  the  road. bed  of  a  railway  ruiii|nny,  Slalt  v. 
SatheoekiB.  C),  &13. 

5.  'Hssillsiitnrtnranrmirtilatlnii  "  —  trapping  trs«p«ssing dog. ]    Trapping 

a  trespassing  and  depredating  dog  is  not  "needlessly  to rtuTiDg- or  muti- 
lating," within  a  statute  against  cruelty  to  animals.  Hndgi  v.  8tat«  (Lea). 
807. 
S.  "personal  — itIoss."]  Under  a  statute  giving  lumbermen  a  lien  on  Inn- 
bsr  cut  and  hauled  by  them  for  their  "  personal  serrlces,"  there  is  no  lien 
for  lalxtr  performed  by  their  serTanta  and  teams.  Salt  t.  Brtnm  (N.  H.]k 
3W. 


J 


gg4  INDBX. 

STATUTE  —  CihUmied. 
la  '^BmMI  UqpMT  dmam^^itbtm  dltt1».]^A  mkM  club,  oiguiised  nnder 


statate,  maintatadnii^  a  libimiy,  glTing  masloftl  cnteitaiiimaiitB,  ft 
meals  for  its  members,  and  keeping  a  smail  stock  of  liquors  for  their  ex- 
cldsive  ute,  Affording  no  profit  but  psrtiy  paid  for  by  their  nuniihly  dan, 
each  member  paying  for  wlnl  he  uses  as  it  is  taken,  is  not  subject  to  tax 
as  a  retail  liqaor  dealer,  "  as  other  merehaiits.'*  T^neaee  ChA  afMm- 
phu  V.  Dwffer  (Lea).  998. 

11.  '  Whoisaale  Uqnor  dMter."]  A  manufiactarer  of  liquors,  selling  in  an- 
broken  packages  at  his  plabe  of  business,  is  not  a  **  wholesale  liquor 
dealer,'*  liable  to  tczation  "  as  other  merchants."  TVifC^r  t.  Vineent  (Lea), 
888. 

STATUTE  OF  FRAUDS. 

Mamomandtim  —  draft.]  A  draft  for  the  purchase-money  of  lands,  drawn  by 
an  agent  without  disclosing  his  principal's  name,  ia  a  snfBcient  memoran- 
dum under  tihe  sfcatuteof  fxmads.  JToosm  t.  N^rlh  8kU^ Mnimg (kmptmg 
(N.  C),  629. 

STOCK. 
8dB  Bank,  14. 

STREETS. 
8^  Municipal  Oobporathkn,  488,  877,  887. 

SUNDAY. 

Ckmtraot  oihi  —  **  Ubor.*^  A  contract  is  not  void  beoudie  nuide  on  Smiday. 
within  a  statute  prohibiting  *'  labor  '*  that  "  disturbs  the  pettbe  llid  good 
order  of  society."    Riehmond  v.  Moore  (HI.),  445. 

SURETY. 

1.  Ondltor*!  TCfdaid  to  stio  prlnoipiL]  A  surety  is  not  t«l«toed  bjthe  ci^dL 
tor's  neglect  to  sue  the  principal  upon  request,  although  Hie  principal 
afterward  becomes  inaolyent.     Smiih  v.  Fr^^  (Mont.),  868. 

2.  Of  supsriatMsdeat  of  waiter-'works — Haftillty.J  A  dty  superintendent  of 
water-works  gave  a  bond  for  the  proper  discharge  of  his  duties  iad  the 
payment  of  moneys  coming  to  his  hands.  At  that  time  there  was  no  law 
or  ordinance  specifying  his  duties  or  requiring  any  lx>nd.  Subsequently 
an  ordinance  was  passed  defining  his  duties,  one  of  which  was  to  collect 
water  rents.  HM,  that  his  sureties  were  not  liable  for  his  delknlt  in  pay- 
ing over  such  rents  collected  by  him.  (Hitif  of  Le(f^0Ue  v.  JSkniet  (Ikid.). 
140. 

%.  Ofta|i|^Mdbotvd  — rsloaaahystn^iaf  esBoiMoiL]  Sursties  on  mi  under- 
faking  on  Appeal  lire  released  by  the  prindpiJ's  pri?Bl»<«gt««uieiit  to  stay 
ezocirtion  in  'consideration  of  cosfession  of  Judgment.  KewSM  v.  erite 
(Mackev),  248. 


dURFACB  WATlSIL 

TAXATION. 

1.  Boiibl»^MnrlBfi|lMnk— dipcMitak]  Deposito  in  wiriiigB  bimk  tre  not 
taxable  lothe  bank  and  also  to  tlte  depoaitorB.  B&rrif  ▼.  Wirhdham  (N.  H.). 

m 

^  IJoanao — oourtttotionality.]  A  license  tax  upon  merchanta,  graduated  bf 
tbe  average  amoant  of  tbelr  stock,  Is  not  nnoonstHutional.  CH^fitf  Nmston 
V.  Atehiton  (Kans.),  486. 

TELEGRAPH. 
Pdea  in  street.]   '866  Eminbnt  Domain,  458.  . .  .     v\ 

TRADE-MARK. 

Infringement — resemblanoe^J  Tbe  plahitifiB,  partners  under  the  name  of 
"  D.  ^.  Taller  ft  Co.,"  bad  long  manafactured  «nd  sold  bair-pins,  knorwii 
and  readily  sold  as  "  Tayler's  balr-pins/'put  ap  in  pink  and  yellow  pack- 
^iges,  witb  a  peculiar  device  well-known  to  tbe  trade.  Tbe  defendants 
also  manufactured  and  sold  bair-pins,  and  bad  procured  from  L.  B.  Taylor 
tbe  rigbt  to  mark  tbeir  packages  "U  B.  Taylor  &  Co.,"  to  wbicb  tbey 
added  *'Cbesbire,  Conn.,"  using  a  device,  labels  and  wrappers  so  nearigr 
resembling  tbe  plaintiffs  in  size  and  color  as  to  be  likely  to  deceive  careless 
and  unwary  purcbasere.  Tbe  defendants  acted  in  good  futb,  and  witb  no 
^feA%£  to  infHfige  tbe  pldlitift*^  rights.  Hdd,  tbkt  tbe  defendliiits  Idibuli 
Be  enjoliied.     W&liSkia  v.  Bro<>i$  (Cdnn.),  iMI^. 

8u  Contract,  766. 

TRUST. 
8ee  Will,  660. 

ITSAGE. 
See  Bailmxnt,  284. 

WAtKR  AND  WATftR-OOTJlrttB. 

1.  Qrant  on  seaahore.]  Tbe  owner  of  tbe  upland  on  tbe  sea-sbore  convibyed 
a  iwrtion  of  tbe  flats  between  tbe  upland  and  low-water  maa^k,  by  nietes 
and  bounds,  not  including  a  portion  of  tbe  flats  lying  outside  between  tbe 
part  conveyed  and  loW- water  mark,  access  to  wbicb  was  only  possible  over 
tbe  part  conveyed.  Held,  tbat  tbe  rigbt  to  reclaim  and  use  tbe  outside 
portion  patised  by  tlie  grant,  ifevo  ffaneh  SUafnboat  Company  v.  Safgeni 
(Conn.).  6B2. 

SL  -Obatmction  of  snxfiice  water —  eaaemeiKt.]     A  railroad  company,  by  failure 

to  kf'ep  open  a  dftcb  patallel  to  an  embankment  fonMbglte  road-bed,  a6' 

cumulated  surfhce  Vater  tend  caused  It  to  bvisrflotr  ndjoltring  lands.    'Tbis 

%as  continued  seven  yekirs,  tbe  labd-oVner  tnakfng  c6nM:iftM  cdmf^nt. 

*  jnhf ,  vbUt  uito  ^ralrpkny  was  Hable  Wrtb^  Tnutrt^^A,  Viia  tbat  no  IttttMnient 
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WATER  AND  WATER  COURSE  —  Continued. 

for  the  flowiog  'bad  been  aoqaired.  LouimoUU  and  NaAvUU  BaUroad  Chm- 
panif  ▼.  JEToyt  (Lea.),  d91. 

3.  Obetmotioii  d  mufiKW  water.]    The  owner  of  a  lower  tract  of  land  has  no 

right  to  throw  back  surface  water  naturallx  flowing  across  his  land  from 
an  apper  tract,  to  the  damage  of  the  latter,  and  a  ooort  of  eqnitv  maj 
enjoin  sach  condact.     Nxninger  v.  Nortoood  (Ala.),  412. 

4.  Riparian  owner  —  rights  In  made-land.]    A  riparian  owner  on  narigable 

water  may  extend  his  occupation  bejond  low- water  mark,  to  the  point  of 
nayigability,  bj  wharves,  piers,  or  fillings,  subject  to  the  paramount  right 
of  navigation,  and  this  right  may  not  be  taken  away  by  the  State  without 
compensation.  Union  Depot,  Street  Rerihoajf  and  Trantfer  (kmpamiff  cf 
Staiwater  v.  Brunmnek  (Minn.),  780. 

See  FisHERT,  IM. 

WAT. 

PiiTmte — obstmotion — deviation.]  An  impassable  obstruction  of  a  private 
way  by  prescription,  by  the  land-owner,  may  Justify  the  owner  of  the  way 
in  deviating  from  it  and  going  over  another  part  of  the  land,  ffalqf  v. 
CMeord  (N.  H.),  176. 

WIDOW. 

Hot  'heir."]    See  Statdtb,  1. 

WILL. 

1.  Oonstmotion —  mistake.]    A  testatrix  owned  railroad  and  State  bonds  on 

special  deposit  in  the  Gitixens*  Bank  of  Raleigh.'  She  also  had  $1,000  oo 
deposit  there.  She  also  owned  stock  in  the  Merchants  and  Farmers*  Bank 
of  Charlotte,  but  none  in  the  Citizens'  Bank.  She  bequeathed  **bank 
stock '*  in  both  said  banks,  and  in. a  subsequent  danse  disposed  of  the 
$1,000.  Heldf  that  the  railroad  and  State  bonds  passed  under  the  descrip- 
tion of  ''bank  stock."    Clark  v.  Atkins  (N.  C),  588. 

2.  out  to  Individuals  lor  ohazitable  uses  —  fraud.]    A  testatrix,  desiring  to 

leave  her  estate  for  charitable  purposes,  and  being  advised  that  she  could 
not  effect  her  design  by  direct  testamentary  provision,  but  only  by  absolute 
gift  to  individuals,  in  reliance  upon  their  honor  to  carry  out  her  purposss. 
gave  the  greater  part  of  her  estate  to  her  lawyer,  her  doctor,  and  her 
priest,  by  will,  absolutely  as  joint  tenants,  they  promising  to  observe  her 
instructions.  She  also  signed  a  letter  of  instructions  directing  the 
bestowal  of  the  estate  on  indeterminate  persons  and  charities  of  their 
selection  in  perpetuity.  Held,  (I)  that  the  legatees  took  no  absolute  inter- 
est; (2)  that  the  gifts  to  charity  being  repugnant  to  the  statute  against  per- 
petuities, the'estate  was  held  in  trust  for  the  heirs  and  next  of  kin  of  the 
testatrix.     O'ffara  v.  Dudley  (N.  Y.),  58. 

3. uncertainty.]    A  will  gave  the  executors  a  sum  in  trust,  to  distribute 

the  same  **  among  such  Incorporated  societies  organised  under  the  laws 
of  the  State  of  New  York,  or  the  State  of  Maryland,  haying  ..lawful 
.  authority  to  receive  and  hold  funds  upon  permanent  trnstf  for.eharita 
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bleor^ueatioiial  lues/'  as  the  exeeaton  or  tlie  soniTon  might  select^ 
and  in  sach  suma  as  they  should  determine.  HM  Toid  for  indefiniteneas 
and  uncertainty  in  the  designation  of  the  beneficiaries.  Priehard  v. 
Thompson,  (N.  Y.),  9. 

^  trust  for  **  Freadmen's  Assooiatton.**]  A  testator  provided  a  trust  of 

personalty,  '*  the  income  to  be  devoted  to  the  education  of  the  freedmen 
and  paid  over  annually  to  the  proper  officers  of  the  Freedmen's  Association 
for  that  purpose  by  the  trustee.'*  There  was  no  organization  bearing  that 
name.  He  also,  gave  his  real  estate  to  his  executor,  to  be  sold,  the  pro. 
ceeds  to  be  held  in  trust  and  the  income  paid  in  like  manner,  "or  disposed 
of  as  he  pleases."  Held,  (1)  that  evidence  was  inadmissible  to  show  that 
the  testator  told  the  draftsman  of  the  will  that  he  intended  the  Freedmen's 
Association  organiMd  by  the  Methodists  of  Cincinnati ;  (2)  that  the  trus- 
tee could  not  appropriate  the  income  to  the  education  of  the  freedmen  as  a 
class  ;  (3)  that  the  devise  as  well  as  the  bequests  wholly  failed.  Favrfield 
V.  Lawoon  (Conn.),  669. 

6.  ** Heirs" — husband  and  wife.]    A  bequest  to  the  "  heirs "  of  a  deceased 

wife  does  not  include  her  surviving  husband,  unless  that  intention  is  other- 
wise evinced.     WUkim  v.  Ordteay  (N.  H.),  215. 

tf.  **  Xnoome  and  increase  " —  new  stock.]  A  will  created  a  trust  for  the  testa- 
tor's children,  the  **  rents,  dividends,  increase  and  income  *'  to  be  paid  to 
them  annually.  Part  of  the  fund  consisted  of  shares  of  a  fire  insurance 
oompany.  The  company  increased  its  capital  and  issued  new  stock,  part  of 
which  was  apiwrtioned  to  the  trustees.  They  sold  part  of  the  right  to 
subscribe  at  a  profit,  and  bought  a  larger  number  of  the  new  shares.  The 
dividends  on  the  whole  stock  were  smaller  after  the  issue  of  the  new  stock. 
Held,  that  the  right  to  subscribe  for  the  new  stock,  the  profit  on  the  sale 
of  part  of  the  right,  and  the  new  shares  became  part  of  the  principal  of 
the  fund  and  not  "  income  "  or  "  increase."    Briniey  v.  Orou  (Conn.),  618. 

7.  Ravocatloa.]    A  will  Is  not  revoked  by  a  subsequent  will  not  expressly  re- 

voking it,  and  never  becoming  operative  because  not  found.  Peek^M  Appeal 
(Conn.),  685. 

8.  ^Worldly  goods" — lands.]    A  testator  gave  and  bequeathed  to  his' wife 

"all  my  worldly  goods,  consisting  of  household  furniture,  clothing,  beds 
and  bedding,  money  and  cattle ;  also  whatever  debts  may  be  due  me,  like- 
wise my  house  and  lot,  *  *  *  to  be  by  her  enjoyed  during  her  life,  and 
at  her  death  to  belong  to  the  child  with  which  she  is  now  pregnant,  if  it 
should  survive  her,  if  not,  then  the  said  house  and  lot  to  be  vested  abso- 
lutely in  her."  The  testator,  when  he  made  the  will  and  at  his  death, 
owned  other  real  estate,  but  it  was  not  specifically  mentioned  or  otherwise 
referred  to.    Held,  that  it  did  not  paas.    J^brM  v.  Oook  (Mo.),  107. 

WORDS. 
<<  Contract  or  oUigatioii."]    ^  Statutb,  64. 
**  Conveyance."]    See  Dbbd,  608. 
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''IHjr>"J     i80«.  STATDT9,  476. 

<«I>WttUillg-llQ1UI|."J     S96  ClUMUVAL  LaW,  6il. 
«Fliniitl]Xtt.**J     iSM  MOBTGAGK,  196. 

''OttmMk'']    /S»  Statdtb,  567. 

<«H«Ln.'>]    iSto  Statdtk,  1 ;  Wiix,  225. 

'^  Inooma  and  InorMM."]    8^  Will,  618. 

**  Iifcbar  tlmt  dtotprbi  Jhm  p—oa  and  good  ordTol  ■oulaiy,.'')  Ai  Soa&Ai^  4I6l 

"Maohanto."]    <Sm  Exbcution,  806. 

"BSinerala."]    .See  Debd,  696. 

*<  Naadleas  tortim  or  mutilalioii.*']    .6^  Statut]^  8Q7. 

■*  Pcpnoaal  aarvioaa."]    8u  Statute,  224. 

**Bfilaa  liquor  doalor."]    ift«  Statotx,  29a. 

«  Standing  by."]    .8m  EffTOFFEL,  894. 

"^Uaa  and  oparation."]    See  Statute,  818. 

**  Wholaaala  Uqaor  daalar."]    See  Statute,  888. 

"  Wifo  and  oUldraq."]    .Sto  Contract,  479. 

"  World'./  ifooda.*']    S^  Will,  IQ?. 
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